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OP  TBS 

SEVERAL  COURTS  IN  ENGLAND, 

tlM  tIflMof  the  deoisionof  the  caMt  reported  in  the  prMent  ▼oliuiie.i 


QUEEN'S  BENCH. 

The  Bight  Hon.  Sir  Alezandsb  Jambs  Edmuhd  CkxsKBUSN,  Bart.,  Ch.  J. 
'  Sir  CoLiK  Blackburn,  Knt. 

Sir  JoHH  Mellor,  Knt. 

Sir  RoBBRT  Lush,  Knt. 

Sir  Richard  Quain,  Knt. 
I  Bi  Thomas  Dickson  Archibald,  Knt. 

J  COMMON  PLEAS. 


The  BijB^ht  Hon.  Sir  John  Dukb  Ck>LERiDOB. 

Sir  Henrt  Sinokr  Kbating,  Knt* 

Sir  William  Baliol  Brbtt,  Bait, 

Sir  Robert  Oroyb,  Knt. 

Sir  Gborgs  Denman,  Knt. 

Sir  Oboroe  Essex  Hontman,  Bart 

Sir  William  Field.' 


COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  Frrz  Rot  Kellt,  Knt,  C.  B. 

Sir  Oboroe  William  Wilsherb  Bramwell,  Knt. 

Sir  GiLLBRT  PiGOT,  Knt 

Sir  Anthony  Cleasbt,  Knt 

^  Charles  Edward  Pollock,  Knt. 

Sir  Richard  Paul  Amphlbtt. 

Right  Hon.  Lord  Sblbornb,  Lord  Chancellor.'* 

Right  Hon.  LoBD  Cairns,  Lord  Chancellor.^ 

'  '  The  chiingeB  of  jadg:ee  in  Enfi^lAnd  have,  as  a  matter  of  convenience,  been 
brought  down  to  the  time  of  pablication  instead  of  ending  with  the  past  year. 
Some  of  the  new  Judges  may  not  have  sat  in  any  of  the  cases  herein  reported. 

*  Sir  Hkioit  Singer  Keating  retired  from  the  Bench  February  1,  1876 ;  10  Law 
Jonmal,  90,  96. 

'  'William  Field.  Q.C.,  appointed  to  the  vacancy  occasioned  by  resignation  of  Mr. 
Jnfftioe  Keating  ;  10  Law  Journal,  90,  96. 

^  Lord  Selbornb  resigned  or  went  out  with  the  ministry  and  Lord  Cairns, 
Ex-Lord  Chanceltor,  was  again  appointed  Lord  Chancellor  February  24, 1874 ;  9  Law 
Journal,  118.  A  biographical  sketch  of  Lord  Cairns  may  be  found  in  Foss*8 
Biographical  Dictionary  of  the  Judges  of  England,  page  150. 
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IV  NAMES  OF  THE  JUDGES. 

Biffht  Hon.  Sir  William  Milboubne  James,  )  j^^  t«-*5-«- 
Ri|ht  Hon.  Sir  George  Hellish,  [  ^^  JuBUcee. 

Hon.  Sir  Richabd  Malins,  "] 
Hon.  Sir  James  Bacon,        1     ^r.  ^  nv«««-.ii^— 
Hon.  Sir  John  Wickers,'    f    Vice  ChanceUors. 
Hon.  Sir  Charles  Hall,*    J 
Right  Hon.  George  Jbssel,  Master  of  the  Rolls. 

Hon.  Sir  James  Bacon,  Chief  Judge  in  Bankruptcy. 

HIGH  COURT  OF  ADMHIALTY. 

Right  Hon.  Sir  Robert  Joseph  Phillimorb,  Ejit,  D.  C.  L. 

PROBATE  AND  DIVORCE. 

Right  Hon.  Sir  Jambs  Hannen,  Bait 

JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL 

Lord  President. 

Lord  Chancellor. 

Lord  Justices  of  the  Court  of  Appeal  in  Chancery. 

Master  of  the  Rolls. 

Vice'  Chancellors. 

Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

Lord  Chief  Justice  of  the  Common  Pleas. 

Lord  Chief  Baron  of  the  Court  of  Exchequer. 

Judge  of  the  High  Court  of  Admiralty. 

Judge  of  the  Court  of  Probate. 

Sir  Barnes  Peacock,  ) 

Sir  MoNTAOTTB  Edward  Smith,  [■     Paid  Members. 

Sir  Robert  P.  Collier,  ) 

THE  MEMBERS   USUALLY  ATTENDING    THE 
COMMITTEE  ARE  : 

Right  Hon.  Lord  Hatherlt. 

Right  Hon.  Lord  Jbssel. 

Right  Hon.  Lord  Cairns. 

Right  Hon.  Lord  Selborne. 

Right  Hon.  Sir  James  W.  Colyille. 

Right  Hon.  Sir  Robert  Joseph  Phillimorb. 

Right  Hon.  Sir  Joseph  Napier. 

Right  Hon.  Lord  Justice  James. 

Right  Hon.  Lord  Justice  Mellish. 

Sir  Barnes  Peacock. 

Sir  Montague  Edward  Smith. 

Sir  Robert  P.  Collier. 

The  Prelates  of  the  church  of  England,  who  are  Privy  Councillors,  are  mem- 
bers of  the  Judiciary  Committee  on  Appeals  to  Her  Majesty  in  Council  under 
the  church  discipline  act,  but  not  otherwise. 

*  Sir  John  Wickens  died  on  the  23d  day  of  October,  1873.  66  Law  Times,  1 
11;  8  Law  Jour.,  687. 

»  Chables  Hall,  Q.C.,  was  appointed  Vice  Chancellor,  Nov.  6,  1878,  to  fill  the 
vacancy  occasioned  by  the  death  of  Vice  Chancellor  Wickens.  56  Law  Times,  15; 
8  Law  Jour.,  668. 
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APPEAL   O  AS.  13.  S 

BKFOAS  TBI  '' '  •    •* 

HOUSE  OF  LORDS. 

[ENGLISH  AND  IRISH  APPEALS.] 


[Law  Reports,  6  Hoiise  of  Lords,  91*1  J] 
June  19,  20,  24,  26,  2'^;  July  10,  81,  1878. 

♦William  Peek,  Appellant;  and  J.  H.  (Jfrney,  [377 
H.  E.  (Jfbney,  Robert  Birkbeok,  H.  F.  Barclay,  H. 
G.  Gordon,  W.  Rennie,  T.  J.  Gibb  and  J.  D.  Gibb,  Thb 
OvEBEND  &  GuRNEY  CoMPAiJ^Y  and  W.  TuRQUAND,  and 
R.  P.  Harding,  the  Liquidators,  Respondents.! 

CompoMf — Proitpeetm — AUottee — Purchaser  of  Shares, 

The  proper  purpose  of  a  prospectus  of  an  intended  company  is  to  inyite  persons  to 
become  allottees  of  the  shares,  or  original  shareholders  m  the  company.  When  it 
has  performed  this  office  it  is  exhausted. 

A  prospectus  of  an  intended  company  ought  not  to  misrepresent  actual  and  material 
&ct8,  or  to  conceal  fects  material  to  be  known,  the  misrepresentation  or  conceahnent 
of  which  may  improperly  influence  and  mislead  the  mind  of  the  reader,  for  if  he  is 
thereby  deceived  into  becoming  an  allottee  of  shares,  and,  in  consequence,  suffers  loss, 
he  is  entitled  to  proceed  against  those  who  had  thus  misled  him.  But  the  responsi- 
bility of  directors  who  issue  a  prospectus  for  an  intended  company  misrepresenting 
actual  and  material  fificts,  or  concealing  facts  material  to  be  known,  does  not,  as  of 
ooune,  follow  the  shares  on  their  transfer  from  an  allottee  to  his  vendee.  In  order 
that  this  third  person,  the  vendee,  should  be  enabled  to  maintain  any  proceeding  at 
law,  or  in  equity,  against  the  directors  in  respect  of  losses  occasioned  by  his  belief  in 
the  prospectus  and  nis  consequent  procurement  of  shares,  he  must  show  some  direct 
connection  between  them  and  hiinself  in  the  communication  of  the  prospectus,  and 
its  influence  upon  his  conduct  in  becoming  an  allottee :  Seymour  v.  Bagshaw  (^) 
and  Bedford  v.  Bagthaw  (*)  overruled.  SooU  v.  Lixon  (*)  and  Gerhard  v.  Bates  (^)  ex- 
plained and  adopted. 

The  rule  as  to  delay  in  seeking  for  compensation  for  losses  thus  occasioned  is,  in  com- 
mon law  proceedings,  that  which  is  prescribed  by  the  Statute  of  Limitations,  and  the 
rule  in  equity  follows  bv  analogy  that  of  the  law.  Where,  therefore,  a  person  became 
poesMsed  of  shares  in  October,  1865,  and  the  company  was  ordered  in  June,  1866,  to 
De  wound  up,  and  he  contested  his  liability  to  be  made  a  contributory,  but  was,  in 
July,  1867,  declared  liable  as  such,  and  ii(  March,  1868,  filed  his  bill  against  the  di- 
rectors to  be  indemnified  by  them : 

Hdd,  that  delay  could  not  be  set  up  as  an  answer  to  the  suit. 

The  proceeding  in  such  a  case  is  like  an  action  at  law  for  deceit  (the  *same  [878 

?Aflirminff  1  £ng.  Rep.,  667. 
)  18  C.  a,  908  ;  29  L  J.  (Ex.),  62,  n.         («)  29  L.  J,  (Ex.),  62,  n. 
(«)  4  H.  A  N,  638  ;  29  L.  J.  (Ex.),  69.        (*)  2  El.  <&  Bl.,  476. 

8  Eng.  Rep.  1 
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principle  being  applicable  in  such  a^jpatitci^Jboth  at  law  and  in  equity),  and  is  there- 
fore of  a  personal  character,  amdulie  (stafe  of  a  deceased  director  not  being  alleged 
and  proved  to  have  received^bq^ent'from  the  deceit,  his  executors  cannot  be  made 
liable  to  compensate  the  person  who  asserts  that  he  has  been  injured  by  it. 

One  of  the  projectoft  of  a'  <!ompany ,  a  partner  of  the  old  firm  which  sold  its  busi- 
ness to  the  cpnip^fiy,  s^t  up  as  a  defence  that  he  had  not  taken  part  in  preparing  or 
issuing  th«  wrqp^^ns ;  he  knew,  however,  all  that  the  other  directors  knew,  con- 
sented t^.beoome  a  director  of  the  company,  signed  the  memorandum  and  articles  of 
^SSAoia^cHi^  lind  shares  were  appropriated  to  him : 

«  *  Jlekitthai  under  these  circumstances  he  could  not  avail  himself  of  this  defence. 
'•  Per  Lord  Cairns  :  Mere  non-disclosure  of  facts,  unless  such  non-disclosure  had  the 
efect  of  making  the  disclosed  facts  absolutely  false,  would  not  be  sufficient  to  sustain 
a  proceeding  which  was  really  in  the  nature  of  an  action  for  misrepresentatioa 

A  prospectus  for  an  intended  company  was  prepared  by  the  projectors  (the  direc- 
tors of  the  company),  and  issued  by  tliem  to  the  public :  it  contained  misrepresenta- 
tions of  facts,  facts  known  to  those  who  issued  it,  and  it  also  concealed  the  existence 
of  a  deed,  which  was  material  to  be  known,  and  which,  if  known,  would,  in  all  pro- 
bability, have  prevented  the  formation  of  the  company.  Being  addressed  to  the 
whole  public,  any  one  might  take  up  the  prospectus  and  appropriate  to  himself  its 
representations,  by  applying  for  an  allotment  of  shares: 

Held,  that  when  the  allotment  was  completed  the  office  of  the  prospectus  was  ex- 
hausted, and  that  a  person  who  had  not  become  an  allottee,  but  was  only  a  subsequent 
purchaser  of  shares  in  the  market,  was  not  so  connected  with  the  prospectus  as  to 
render  those  who  had  issued  it  liable  to  indenmify  him  against  the  losses  which  he 
had  suffered  in  consequence  of  his  purchase. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the 
Rolls,  by  which  the  api)ellant'8  bill  had  been  dismissed  with 
costs  (*). 

The  appellant,  when  the  Overend  &  Gurney  Company  was 
ordered  to  be  wound  up,  was  the  holder  tnerein  of  2,000 
shares,  in  respect  of  which  he  was  placed  on  the  list  of  con- 
tributories,  and  his  liability  to  be  so  was  confirmed  by  a  deci- 
sion of  this  house  ('). 

The  history  of  the  company  has  already  been  fully  given 
in  the  previous  reports  of  this  case.  The  following  brief 
summary  of  the  facts  is  all  that  is  now  necessary  to  be  stated. 

The  company  was  formed  in  July,  1865,  and  the  prospec- 
tus then  issued.  The  business  was  begun  on  the  1st  of  Au- 
gust, 1865.  The  appellant  was  not  an  original  allottee,  but 
Surchased  his  shares  in  the  market  in  the  months  of  October 
79]  and  December  of  that  year.  *0n  the  10th  of  May, 
1866,  the  company  stopped  payment.  On  the  11th  of  June 
a  resolution  was  passed  to  have  a  voluntary  winding-up,  and 
on  the  22d  of  June  the  usual  order  for  such  winding-up,  un- 
der supervision  of  the  court,  was  made.  The  appeflant  who 
had  been  by  this  house,  in  July,  1867,  declared  to  be  liable 
as  a  contributory,,  and  had  paid  nearly  £100,000  on  his 
shares  under  this  winding-up,  filed  his  bill  in  March,  1868, 
against  the  then  directors,  and  against  the  executors  of 
Thomas  Augustus  Gribb,  who  had  been  a  director  at  the  time 

0)  Law  Rop.,  13  Eq.,  19.  (2)  Law  Rep.,  2  H.  L.,  825. 
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of  isBuing  the  prosi)ectus,  but  had  died  in  November,  1866. 
The  bill  alleged  misrepresentation  of  facts^  and  concealment 
of  facts  on  tne  part  of  the  directors  in  the  prospectus  they 
issued,  by  which  the  appellant  had  been  induced  to  purchase 
shares  and  had  been  damnified,  and  he  sought  indemnity 
from  the  estates  of  the  directors. 

The  Master  of  the  Rolls  had  held  that  if  he  had  been  an 
original  allottee,  and  had  come  in  due  time,  he  would  have 
been  entitled  to  such  indemnity,  but  that  he  was  debarred 
of  his  remedy  on  the  grounds,  first,  that  he  was  in  no  better 
position  than  the  allottee  from  whom  he  had  bought,  and 
secondly,  that  he  had  come  too  late  for  relief.  His  oil!  was 
therefore  dismissed  with  costs  (*).  Against  that  dismissal 
this  appeal  was  brought. 

Mr.  kay^  Q.C.,  and  Mr.  Swanston^  Q.C.  (Mr.  Jollffe  was 
with  them),  for  the  appellant : 

Fraud  is  clearly  established  by  the  evidence  in  this  case ; 
but  actual  fraud  is  not  necessary  in  order  to  give  a  ground 
for  relief  in  equity.  The  statements  in  the  prosjjectus  were 
not  only  calculated,  but  were  intended,  to  deceive.  These 
statements  were  made,  and  meant,  to  have  effect  on  all  who 
should  read  the  prospectus,  and  there  was  no  thought  of  limit- 
ing the  effect  of  that  prospectus  within  a  certain  time,  or  of 
confining  it  to  a  certam  class  of  readers.  The  object  of  those 
who  framed  it  was  the  reverse.  The  allottees  would,  of 
course,  be  those  who  were  first  deceived  by  it,  but  the  inten- 
tion to  deceive  was  not  confined  to  them  alone.  Those  who 
♦purchased  from  these  first  allottees  would  be  persons  [380 
who,  like  them,  were  deceived  by  the  misrepresentations  in 
the  prospectus,  the  circulation  of  which,  so  far  from  being 
connned  to  the  first  allottees,  was  never  for  one  moment  sus- 
pended, but  was  pertinaciously  kept  up.  The  evidence  here 
showed  not  merely  concealment  oi  what  ought  to  have  been 
stated,  but  wilful  misrepresentation  of  what  was  the  actual 
state  of  facte. 

There  could  be  no  doubt  about  the  intention  of  the  parties 
when  it  was  recollected  that  there  had  been  a  very  careful 
concealment  of  one  of  the  deeds,  which  deed,  deemed  by  the 
boncoctors  of  the  scheme  to  be  absolutely  necessary  to  en- 
able them  to  carry  the  scheme  into  effect,  had  it  been  known 
to  the  public,  would  have  prevented  entirely  the  formation 
of  the  company.  The  mischief  done  was  like  that  occasioned 
by  a  person  throwing  a  lighted  squib  into  a  crowd,  not  one 

(*)  The  facts  of  the  case  and  the  argu-  very  abridged  form,  the  more  so  as  the 

ments  are  so  fully  stated  in  the  report  in  judgment  related  principally  to  the  rights 

Uie  court  below,  that  it  has  been  deemed  of  a  purchaser  from  an  allottee, 
only  necessary  here  to  give  them  in  a 
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particular  person  but  any  or  all  might  suffer  from  it ;  it  was 
therefore  an  act  for  which,  wherever  it  occasioned  mischief, 
the  wrongdoer  was  by  law  held  responsible  to  the  person  in- 
jured. That  was  the  rule  of  law,  and  the  same  rule  must 
exist  in  equity.  And  equity  has  clearly  authority  in  such 
a  case  to  aiBford  relief  to  the  injured  party. 

As  to  Barclay,  he  was  as  well  informed  as  any  one  else  on 
the  facts  of  the  case,  and  with  that  full  information,  though 
he  might  not  have  joined  in  actually  prejjaring  the  prospec- 
tus, he  joined  in  doing  all  that  was  required  for  getting  up 
this  company,  and  selling  the  insolvent  business  of  the 
partnership  to  the  company  as  a  solvent  business,  and  in 
jraudulently  representing  it  to  be  a  flourishing  business. 
This  was  done  when  those  who  concocted  the  whole  scheme 
knew  it  to  be  hopelessly  insolvent. 

As  to  Oibb,  this  was  not  like  a  case  of  a  mere  personal 
wrong,  an  assault  for  instance,  it  was  a  matter  relating  to 
property,  and  Gibb  having  by  his  conduct,  assisted  in  oc- 
casioning a  loss  of  property  to  the  plaintiff,  his  estate  was 
bound  to  assist  in  compensating  him. 

There  had  been  no  wrongful  delay  in  this  case.    As  soon 
as  the  real  nature  of  the  matter  and  of  the  appellant's  lia- 
,  bility  were  known  the  bill  was  filed  to  seek  indemnity. 

The  cases  cited  in  argument  for  the  appellant  were  the  fol- 
lowing New  Brunswick  and  Canada  Railway  Company  v. 
381]  Muggeridge  Q)  *where  Vice-Chancellor  Kindersley 
laid  down  the  rule  as  to  the  duty  of  those  who  issued  a  pro- 
spectus inviting  the  public  to  take  shares  on  the  faith  of  rep- 
resentations therein  made,  that  such  representations  must 
be  made  ''with  strict  and  scrupulous  accuracy,"  a  rule 
which  Vice-Chancellor  Wood,  in  Henderson  v.  Lacon  {') 
described  as  ''  a  golden  legacy"  left  to  the  public,  and  which 
was  expressly  adopted  by  Lord  Chancellor  Chelmsford,  in 
the  Venezuela  Company  v.  Kisch  (*).  The  principle  thus 
.  stated  had  been  both  before  and  since  recognized  in  OaJces  v. 
Turquand  and  Peek  v.  Turquand*^  In  re  Ooerend  &  Our- 
ney  {*) ;  Pasley  v.  Freeman  (*) ;  Bumes  v.  Pennell  (•) ; 
Evans  v.  BickneU  f ) ;  Burrowes  v.  Lock  (*) ;  Slim  v^ 
Croucher  (•);  Rawlins  v.  TFfcMam(");  OoU  v.  Woollas" 
tonQ') ;  Barry  V.  Groskey{'*) ;  Ramshire  v.  BoUon  (") ;  Ogil- 

i»)  Dr.  <fe  Sm.,  868,  881.  {.«)  10  Ves.,  470. 

«)  Law  Rep.,  6  Eq.,  249,  262.  (•)  1  De  G.  F.  <fe  J.,  618. 

»)  Law  Rep.,  2  H.  L.,  99-113.  O®)  3  De  G.  A  J.,  804. 

*)  Ibid.,  825.  (")  2  P.  Wms.,  154. 

^  (6)  8  T.  R.,  61.  0«)  2  J.  «fe  H.,  1. 

(«)  2  H.  L.  C,  497.  0')  Law  Rep.,  8  Eq.,  294. 


(')  6  Ves.,  174. 
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vie  V.  OurrieQi  Clarke  v.  Dickson  (');  Ihpp  v.  Lee{*); 
Foster  v.  Oharles  (*) ;  CJiandelor  v.  Lopus  Q ;  Ingram  v. 
2%072?  C) ;  Barwick  v.  English  Joint  Stock  ^ank  (') ;  J?e^ 
ford  V.  Bagshaw  (") ;  Ba^shaw  v.  Seymour  (•) ;  Durantj/s 
Case  (") ;  Gerhard  v.  J?a<65  (") ;  JSZaiTi  v.  -Aorar  (") ;  ^e 
TFig^feTTi  5a7iA: (j/" Scotlandv.  Aadie  (") ;  Walsham  v.  Stain- 
ton  (") ;  Davidson  v.  TuUoch  (") ;  >8boft  v.  Dixon  (") ;  ii€t)2/ 
V.  Larigridge  ("). 

The  Solicitor-General  (Sir  (?.  JesseT)^  Mr.  Macnaghten^  and 
Mr.  (7.  iSl  Medd^  appeared  for  Rennie. 

*Mr.  Roxburgh^  Q.C.,  Mr.  Lindley^  Q.C.,  and  Mr.  [382 
Qraham  Bhistings^  for  J.  H.  Gumey,  H.  E.  Gnrney,  and 
R.  Birkbeck. 

Mr.  J?Vy,  Q.C.,  Mr.  Jackson^  Q.C.,  and  Mr.  Sayer^  were 
for  H.  P.  Barclay. 

Mr.  FookSy  Q.C.,  and  Mr.  TT.  Fooks^  were  for  H.  G.  Gor- 
don. 

Sir  -R.  BaggaXlay^  Q.C.,  and  Mr.  Macnaqhten^  were  for 
the  executors  of  Gibb  (*') :  The  relief  songht  in  this  case  can 
only  be  granted  on  the  ground  of  fraud,  and  there  was  no 
fraud  here. 

Misrepresentation  is  denied.  The  statements  made  were 
fair,  and  the  belief  expressed  on  the  prospectus,  though 
ultimately  disappointed,  was,  at  the  time,  truly  entertained. 
But  even  assummg  that  there  had  been  misrepresentation, 
there  had  been  none  made  to  the  appellant.  There  had  been 
no  communication  between  him  ana  the  directors.  He  had 
not  taken  shares  on  the  faith  of  the  statements  made  in  the 

grospectus — ^he,  acting  no  doubt  upon  general  opinion, 
ought  them  in  the  open  market  a  long  time  after  the  pro- 
spectus had  been  issued,  and  its  direct  operation  had  come  to 
an  end.  There  was,  indeed,  nothing  to  connect  his  purchase 
with  the  prospectus,  or  with  those  who  issued  it.  What- 
ever, therefore,  might  have  been  alleged  by  an  original  al- 
lottee against  the  representations  in  the  prospectus  (which, 

P)  87  L.  J.  (Ch.),  641.  0»)  Law  Rep.,  I  H,  L.  So.,  145. 

(«)  EL  Bl.  A  EL,  148 ;  and  again,  (")  1  D.  J.  <fe  S.,  678. 

6  C.  B.  (K.S.),  458.  (»)  8  Macq.  Sc.  Ap.,  788. 

P)  8  Bos.  A  PuL,  867.  (")  29  L.  J.  (Ex.),  62,  n. 

(*)  6  Blng.,  896 ;  and  a^in,  7  Id..  106.  (")  4  M.  A  W.,  837. 

(*)  Cro.,  Jac.,  4  ;  1  Sni.  L.  C.,  140,  and  n.  ('*)  The  arguments  for  the  respondents 


(*)  7  Hare,  67.  were,  on  the  general  question  of  the  right 

(')  Law  Rep.,  2  Ex..  269.  of  the  ap|)ellant  to  claim  relief,  similar  in 

P)  4  H.  A  N.  088 ;  29  L«  J.,  (Ex.),  69.  each  case,  except  as  to  the  executors  of 

(»i  18  C.  B.,  903  ;  29  L.  J.  (Ex.),  62,  n,  Mr.  Gibb,  who  insisted  that  his  estate,  in 

('^)  26  Beav.,  268.  their  hands,  was  not  liable.    The  argu- 

!*')  2  £1.  A  BL,  476.  meut  as  to  delay  was  not  pressed. 
")  1  Siru.,  37 ;  2  Sim.,  289. 
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however,  the  respondents  insisted  to  have  been  fair  and  pro- 
per), they  could  not  be  put  forward  as  those  on  which  the 
appellant  had  been  induced  to  purchase  shares.  Under 
these  circumstances  he  could  not  have  maintained  on  this  pro- 
spectus an  action  at  law  for  deceit ;  for  he  could  not  have  con- 
nected himself  with  the  prospectus  or  with  those  who  issued 
it,  nor  could  he  show  that  he  had  been  deceived  by  anything 
they  had  done.  If  so,  then  it  is  quite  clear  that  he  could  not 
come  into  equity  to  ask  for  what  the  very  principles  of  the  law 
— not  its  mere  form  of  procedure — would  not  allow  him  to 
obtain.  No  representation  whatever  had  been  made  by  the 
directors  to  this  appellant,  who  consequently  had  no  title 
383]  whatever  to  *come  against  them  for  compensation. 
The  bill  asked  for  relief  on  the  ground  of  fraud  ;  no  fraud 
had  been  substantiated,  and  therefore  no  relief  on  any  other 
ground  could  now  be  asked. 

As  to  Gibb,  the  demand  for  relief  could  not  be  supported. 
Even  if  wrong  had  been  committed  by  the  whole  body  of 
directors,  of  which  he  was  only  an  individual  member,  his 
estate  could  not  be  made  liable.  If  there  had  been  any  fraud, 
then  the  commission  of  it  was  a  personal  act  of  wrong,  for 
which  he  who  committed  it  would  be  liable  during  his  life, 
but  the  liability  would  not  descend  to  his  representatives, 
who  were  wholly  innocent  of  it.  And  here,  too,  there  was 
not  a  pretence  for  saying  that,  supposing  the  wrong  to  have 
been  committed,  there  had  been  any  beneJSt  whatever  accru- 
ing to  the  estate  of  him  who  had  committed  it.  The  estate, 
therefore,  could  not  be  made  liable. 

As  to  Barclay,  he  had  not  taken  any  part  in  issuing  the 
prospectus,  and  therefore,  could  not  be  made  liable  for  any 
losses  that  it  might  be  alleged  to  have  produced. 

The  cases  cited  for  the  appellant  were  commented  on  and 
sought  to  be  distinguished,  and  the  following  cases  were,  in 
addition,  referred  to  by  the  respondent's  counsel:  Kerr  on 
Frauds  Q,  showing  that  the  caveat  emptor  principle  applied 
here ;  ^ip  v.  Croshill  (') ;  The  Land  Credit  Company  of 
Ireland  v.  Lord  Fermoy^  on  appeal  (*) ;  HoultorCs  Case{*) ; 
Powell V.  AiJcen{^)\  Davidson  v,  TiMoch{^)\  LansdowneY. 
Landsdovmei^) ;  Moore  y.  Burke  (^) ;  Cullenv.  Thomson  {') ; 
Keates  v.   Cadogan(^')\  Hambly  v.   Trott{^')\  Bishop  of 

(»)  Page.  274.  O  1  Madd.,  116. 

(«)  Law  Rep.,  10  Eq.,  78.  O  4  F.  A  F.,  258. 

(8)  Law  Rep..  5  Ch.  Ap.,  768.  (»)  4  Macq.  Sc.  Ap.,  424. 

(4)  1  Mer.,  616.  ('«)  10  C.  B.,  591 ;  20  L.  J.  (C.P.),  76. 

(^)  4  K.  A  J.,  848,  352.  (")  Cowp.,  371. 

(«}  8  Macq.  Sc.  Ap.,  788. 
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Winchester  v.  KnigM{^)\  Joint  Stock  ]>iscount  Oorwpany 
V.  BroionC). 

Mr.  Kap  replied. 

LoBD  Chelmsford  :  This  is  an  appeal  from  a  decree  of 
the  Master  of  the  Rolls,  in  a  suit  in  which  the  appellant  was 
plaintiff  and  the  *re8pondents  were  defendants,  dis-  [384 
missing  the  appellant's  bill  without  costs. 

The  bill  prayed  in  substance  that  the  respondents,  the  direc- 
tors of  the  company  called  the  Overend  &  Gurney  Company, 
and  the  respondents,  the  Messrs.  Gibb,  the  executors  oi  a  de- 
ceased director,  mi^ht  be  decreed  to  make  good  to  the  appel- 
lant or  indemnify  him  against  the  loss  which  he  had  sustained 
by  reason  of  his  having  become  the  purchaser  of  2,000  shares 
in  the  company,  and  having  been,  as  he  alleged,  deceived  and 
misled  by  a  prospectus  put  forth  by  the  respondents  and  the 
deceased  director,  containing  several  misrepresentations  and 
suppressions  of  material  and  important  facts,  with  a  view  to 
deceive  and  mislead  the  public,  and  the  appellant  as  one  of 
the  public. 

The  Master  of  the  Rolls  dismissed  the  appellant's  bUl, 
solely  on  the  ground  of  his  delay  in  instituting  proceedings ; 
but  he  dismissed  it  without  costs,  because  m  his  opinion 
"  the  directors  were  guilty  of  gross  misconduct  in  conceal- 
ing the  insolvency  of  the  old  firm"  {*)  of  Overend  &  Gurney. 

Upon  the  argument  of  this  appeal,  the  respondents  very 
properly  declined  to  insist  upon  the  point  of  delay  as  an 
answer  to  the  appellant' s  suit.  The  Master  of  the  Rolls  pro- 
ceeded upon  the  principle,  established  by  many  decided 
cases,  that  an  allottee,  or  purchaser  of  shares  in  a  company, 
who  seeks  to  divest  himself  of  his  shares  upon  the  ground 
of  having  been  induced  to  purchase  them  by  misrepre- 
sentation, cannot  be  relieved  if  he  has  continued  to  hold  the 
shares  without  objection  after  knowledge,  or  with  the  full 
means  of  knowledge,  of  the  falsehood  by  which  he  has  been 
drawn  in  to  acquire  them.  These  cases  proceeded  upon  the 
ground  of  acquiescence,  and  on  the  application  of  a  more 
general  principle  that  an  agreement  induced  by  fraud  is  not 
absolutely  void,  but  that  it  is  entirely  in  the  option  of  the 
person  defrauded  whether  he  will  be  bound  by  it  or  not.  The 
suit  in  the  present  case  is  not  for  the  rescission  of  the  con- 
tract, but  is  founded  upon  the  loss  the  appellant  has  sus- 
tained, and  may  sustain,  in  consec[uence  of  his  being  bound 
hy  the  contract  he  has  entered  mto.  It  is  a  proceeding 
BimOar  to  an  action  at  law  for  deceit ;  and  the  only  amount 

(»)  1  p.  Wins.,  406.  («)  Law  Rop.,  8  Eq.,  881. 

(»)  Law  Rep.,  13  Eq.,  121. 
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of  delay  which  could  be  a  bar  to  relief  is  fixed  by  the  Sta- 
385]  tute  of  ^Limitations,  by  analogy  to  which  eqnitjr 
generally  proceeds  in  questions  of  laches. 

The  questions  to  be  determined  upon  this  appeal  are, 

Firstly,  whether  the  respondents  ought  to  De  decreed  to 
indemnify  the  api)ellant  for  the  loss  he  has  sustained  upon 
the  shares  he  was  iaduced  to  purchase  by  reason  of  their 
misrepresentation  or  concealment  of  facts  material  to  be 
known?  Secondly,  supposing  the  directors  to  be  liable, 
whether  the  remedy  of  the  api)ellant  extends  to  the  executors 
of  the  deceased  director,  Mr.  Gibb  i  Thirdly,  whether,  as 
the  appellant  was  not  an  original  allottee,  but  a  purchaser  of 
shares  in  the  market,  any  injury  he  has  sustained  bv  becom- 
ing a  holder  of  the  shares  is  not  too  remote  to  entitle  him  to 
renef  against  the  respondents  i 

In  dealing  with  the  first  question,  it  will  not  be  necessary 
to  enter  into  a  minute  detail  of  the  affairs  of  the  firm  of  Over- 
end  &  Gumey,  who  had  for  many  years  carried  on  a  most 
extensive  business  as  billbrokers  and  money  dealers,  with 
the  highest  credit  and  reputation  in  the  commercial  world. 

Wim  the  exception  of  the  panic  year,  1857,  their  business 
had,  prior  to  the  year  I860,  been  carried  on  profitably ;  but 
from  1861  to  1866  no  profits  were  divided.  This  is  attri- 
buted to  a  departure  from  the  legitimate  business  (as  it  is 
called)  of  the  firm,  by  making  advances  to  various  persons 
upon  securities  of  a  speculative  and  uncertain  character, 
these  doubtful  advances  amounting  to  upwards  of  £4,000,000 
sterling.  But  even  upon  bQls  discounted  in  the  regular 
course  of  the  legitimate  business  of  the  firm  during  the  above 
four  years,  there  had  been  losses  averaged  at  £32,582  per 
annum,  but  which  is  said  to  have  included  one  year  (1864) 
of  very  unusual  pressure.  This  state  of  things  occasioned 
great  anxiety,  and  led  to  a  careful  investigation  of  the  affairs 
of  the  firm ;  when  it  appeared  from  the  books  that  there 
were  outstanding  debit  oalances  to  the  above  amount  of 
£4,000,000  and  upwards:  but  it  was  estimated  that  of  this 
sum  £1,082,000  would  be  realized ;  leaving  a  sum  of  upwards 
of  £3,000,000  to  be  provided  for.  No  doubt  the  firm  was  in 
a  hazardous  condition.  Possibly,  by  care  and  circumspec- 
tion iu  the  future  management  of  the  business,  the  affairs 
might  have  been  brought  round.  But  the  partners,  as  it  is 
said,  ''after  mature  deliberation,  considered  it  desirable  that 
386]  the  ^business  should  be  strengthened  by  the  introduc- 
tion of  fresh  capital,  and  in  the  result  it  was  determined  that 
such  object  should  be  accomplished  by  the  formation  of  a 
joint  stock  company." 
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It  cannot  be  denied  that  if  the  condition  of  the  firm,  of 
Overend  &  Gumey  had  been  disclosed  the  result  must  have 
been  their  stoppage,  and  no  hope  could  haCve  been  enter- 
tained of  establishmg  a  joint  stock  company  upon  the  basis 
of  a  concern  in  such  a  state.  The  foundation  of  the  pro- 
jected company  waa  therefore  necessarily  laid  in  conceal- 
ment ;  and  to  render  the  scheme  attractive  to  the  public  the 
promoters  were  not  only  coihpeUed  to  hide  the  truth,  but  to 
give  such  a  color  to  the  statements  put  forth  in  the  pro- 
spectus as  to  render  them  (though  perhaps  literally  true),  yet, 
in  the  sense  in  which  they  must  have  known  the  statements 
would  be  understood  by  the  public,  really  false. 

The  arrangement  for  the  establishment  of  the  company 
was  carried  out  by  two  deeds,  both  dated  and  executed  on 
the  27th  of  July,  1865,  though  only  one  of  them  was  referred 
to  in  the  prosp*ectus  issued  on  the  12th  of  July  as  '*  the  deed 
of  covenant"  which  might  be  inspected  at  the  offices  of  the 
solicitors  of  the  company. 

By  this  deed  the  nrm  of  Overend  &  Gurney  agreed  to  sell, 
and  the  limited  company  agreed  to  purchase,  the  business 
of  bill  brokers  and  money  dealers,  for  the  sum  of  £600,000 ; 
the  sum  of  £260,000,  one  moiety,  to  be  paid  or  treated  as 
paid,  by  being  brought  into  account  as  being  paid,  in  cash 
on  the  day  of  completion,  and  the  other  moiety  to  be  paid, 
or  treated  as  paid!,  by  the  limited  company  issuing  to  the 
firm  of  Overend  &  Gurney  16,666  shares  of  £60  each,  on 
which  £15  per  share  were  to  be  treated  as  paid  up,  and 
allowed  on  account  ^between  the  vendors  and  purchasers. 
And  it  was  agreed  that  the  limited  company  should  be  en- 
titled to  have  the  price  or  sum  of  £600,000  applied  and  made 
available  by  wa,y  of  material  guarantee  in  aia  of  and  for  the 
purpose  of  insuring  the  performance  of  the  covenants  of  the 
vendors. 

The  other  deed,  called  the  deed  of  arrangement,  was  never 
made  known  to  the  public,  but  was  alleged  in  argument  by 
the  appellant's  counsel  to  have  been  studiously  concealed. 
By  this  deed  it  was  arranged  that  during  a  period,  called 
the  "suspense  period,"  from  the  31st  of  July,  1865,  to  the 
31st  of  December,  1868,  a  ^suspense  and  guarantee  [387 
account  should  be  opened  and  debited  with  the  balance  of  the 
debts,  liabilities,  transactions,  matters,  affairs,  and  things 
excepted  accounts  (meaning  the  outstanding  accounts,  con- 
nected with  the  business  of  the  old  firm),  which  the  directors 
of  the  limited  company  should  deem  it  desirable  or  expedient 
to  be  wound  up,  settled,  or  arranged  by  the  old  firm  itself. 

This  suspense  and  guarantee  account  was  to  be  credited 
8  Eno.  Kkp.  2 
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with  £250,000,  the  moiety  of  the  sum  to  be  paid  for  the  trans- 
fer to  the  limited  company  of  the  business  of  the  old  firm, 
and  also  with  the  dividends  payable  in  respect  of  the  16,666 
shares,  and  with  all  sums  or  money  received  upon  the  sale 
of  any  of  these  shares. 

By  this  deed  the  complete  liquidation  of  the  excepted  ac- 
counts, which  were  to  Ibe  wound  up  by  the  old  firm,  was 
limited  to  a  period  of  three  and  a  half  years. 

In  these  circumstances,  where  so  much  was  to  be  con- 
cealed and  so  much  varnished  over  to  tempt  the  public  to 
1'oin  the  proposed  company,  the  prospectus  was  prepared. 
:t  was  drawn  up  bv  John  Henrv  Gurney,  and  discussed  and 
considered  by  all  the  persons  who  were  afterwards  directors, 
except  Mr.  Barclay. 

It  IS  unnecessary  to  consider  in  detail  the  alterations  which 
were  made  in  the  original  draft ;  but  one  of  them  appears  to 
me  to  deserve  some  attention.  In  the  proposed  prospectus 
there  was  a  statement  that  the  existing  liaoilities  of  tne  old 
firm  which  might  be  taken  over  by  the  company  would  be 
*' most  amplv  and  satisfactorily  guaranteed."  iJt  was  sug- 
gested that  these  latter  words  should  be  omitted,  and  their 
place  supplied  by  the  words  "under  the  guarantee  of  the 
vendors."  And  the  prospectus  accordingly  runs  thus: 
*'The  vendors  guaranteeing  the  company  against  any  loss 
on  the  assets  ana  liabilities  transferred."  This  seems  to  be 
an  indication  of  the  opinion  of  the  intended  directors,  who 
knew  all  the  facts,  and  who,  I  assume,  were  desirous  of. 
making  the  statements  in  the  prospectus  as  conformable 
to  the  truth  as  possible,  that  they  could  not  truly  represent 
the  guarantee  of  the  old  firm  to  be  an  ample  ana  satis- 
factory one.  It  is,  however,  suflScient  to  remark  that  the 
prospectus  was  not  framed,  in  the  terras  in  which  it  was 
issued,  carelessly  or  inconsiderately,  but  designedly  and 
after  deliberation. 

It  does  not  appear  that  the  old  firm  had  at  this  time  lost 
388]  any  of  *its  estimation  with  the  public,  and  the  well- 
known  name  in  capitals  at  the  head  of  the  prospectus  was 
likely  to  possess  no  inconsiderable  attraction. 

The  prospectus  is  ushered  in  with  the  following  statement : 
"  The  company  is  formed  for  the  purpose  of  carrying  into 
effect  an  arrangement  which  has  been  made  for  the  purchase 
from  ]\rpssrs.  Overend,  Gurney,  &  Co.  of  their-long  estab- 
lished business  as  billbrokers  and  money  dealers,  and  of 
the  prennses  in  which  the  business  is  conducted,  the  consid- 
eration for  the  goodwill  being  £500,000,  one  half  being  paid 
in  rash,  inid  the  remainder  in  shares  of  the  company,  with 
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£15  per  share  credited  thereon,  terms  which,  in  the  opinion 
of  the  directors,  cannot  fail  to  insure  a  highly  remunerative 
return  to  the  shareholders."  This  is  followed  by  the  state- 
ment already  adverted  to  of  ''  the  vendors  guaranteeing  the 
company  against  any  loss  on  the  assets  and  liabilities  trans- 
ferred." 

Now,  what  would  be  understood  by  any  person  reading 
these  representations?  Unquestionably  that  the  old  firm 
was  a  sufficiently  flourishing  concern  for  the  goodwill  of  the 
business  to  be  worth  half  a  million,  and  that  the  proposed 
company,  being  guaranteed  against  any  loss  on  the  as- 
sets and  liabilities  transferred,  the  terms  agreed  upon  for 
the  transfer  of  the  business  could  not  fail  to  insure  a 
highly  remunerative  return  to  the  purchasers.  At  this 
time  the  old  firm  was  insolvent  to  the  extent  of  £3,000,000, 
and  the  goodwill  of  the  business  was  really  not  worth  one 
farthing. 

It  is  said  that  every  statement  in  the  prospectus  is,  liter- 
ally, true  ;  that  the  sum  of  £500,000  was  actually  the  sum 
agreed  to  be  paid  as  the  consideration  of  the  transfer  of  the 
business  of  the  old  firm ;  and  that  the  company  had  really 
the  guarantee  of  the  vendors  against  any  loss  on  the  assets 
and  liabilities  of  the  firm.  I  am  compelled,  however,  to 
question  even  the  literal  truth  of  the  representation  that  the 
consideration  for  the  goodwill  was  £500,000,  one  half  being 
paid  in  cash,  and  the  remainder  in  shares  of  the  company. 
This  imports,  of  course,  that  payment  of  the  £250,000  was 
to  be  really  made  to  the  partners  in  the  old  firm,  and  the 
shares  to  be  delivered  to  tnem  for  their  own  benefit.  But  so 
far  was  this  from  being  the  case,  that  under  the  deed  of  ar- 
rangement (the  deed  not  referred  to  in  the  prospectus),  in- 
step of  the  £250,000  being  paid  to  the  partners,  it  was  to 
be  paid  to  the  *limited  company,  and  the  suspense  [389 
and  guarantee  account  was  to  oe  credited  with  tliat  amount 
in  discharge  of  so  much  of  the  liabilities  of  the  old  firm ;  and 
with  regard  to  the  shares  (the  other  moiety  of  the  considera- 
tion), all  benefit  derived  from  them  by  the  partners  in  the 
old  firm  was  to  be  carried  to  the  credit  of  the  same  account. 
Upon  these  facts  was  it  true,  even  in  a  literal  sense,  that  the 
consideration  for  the  business  was  to  be  paid  to  the  old  firm 
of  Overend  &  Q-umey,  one  half  in  cash  and  the  remainder 
in  shares  ?  If  not,  then  undoubtedly  there  was  a  misrepre- 
sentation, for  which  the  respondents  would  be  liable. 

But  the  case  must  be  examined  with  reference  to  the  charge 
which  is  made  against  the  respondents  of  having  concealed 
material  facts,  by  which  the  appellant  allt^ges  that  he  was 
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deceived  and  drawn  in  to  the  purchase  of  his  shares  in  the 
company.  It  was  ai'gued  on  his  behalf  that  the  concealment 
of  material  facts  which  a  person  is  bound  to  communicate 
may  be  the  ground  of  an  action  for  deceit  and  of  a  suit  for 
relief  in  equity.  The  concealment  in  the  present  case  was  of 
the  all-important  fact  of  the  true  state  of  the  affairs  of  the 
old  firm,  which,  if  they  had  been  disclosed,  the  wildest 
speculator  would  have  turned  away  from  a  proposal  to 
build  a  company  on  such  a  foundation.  That  there  was  a 
moral  obligation  upon  the  respondents  not  to  put  forward  a 
scheme  wmch  depended  for  its  success  upon  keeping  the 
public  in  ignorance,  of  what  ought  in  fairness  to  have  been 
made  known  to  them,  no  one  can  doubt.  It  is  said  that  the 
directors  entertained  a  bona  fide  belief  that  the  company 
would  be  a  prosperous  and  profitable  undertaking,  and  they 
evinced  the  sincerity  of  their  belief  by  all  of  them  becoming 
holders  of  shares  to  a  considerable  amount ;  but  they  knew 
that  the  company  could  not  possibly  be  upheld  without  the 
introduction  of  fresh  capital,  and  that  this  fresh  capital 
could  only  be  obtained  by  concealing  the  real  condition  of 
the  old  firm ;  and  however  they  might  be  convinced  that, 
with  additional  capital  and  a  careful  and  prudent  manage- 
ment, the  affairs  of  Overend  &  Gurney  might  be  .brought 
round,  and  afterwards  a  profitable  business  be  carried  on, 
yet  as  this  was  an  experiment  which  was  to  be  made  with 
the  money  of  other  persons  as  well  as  their  own,  they  were 
bound  to  give  all  those  other  persons  such  information  as 
390]  they  themselves  possessed,  to  enable  a  competent  *]udg- 
ment  to  be  formed  as  to  the  prudence  of  joining  the  proposed 
company. 

The  question,  however,  is  not  as  to  the  moral  obligation 
of  the  respondents,  but  whether  their  intentional  conceal- 
ment, from  whatever  motive,  of  a  fact  so  material  that  if  it 
had  been  made  known  no  company  could  have  been  formed, 
renders  them  liable  to  an  action  for  damages,  or  to  the 
analogous  proceeding  in  equity,  by  the  appellant,  who  was 
led  by  it  to  purchase  shares  in  the  company,  by  which  he 
has  b<^eii  siibji'cted  to  a  most  serious  loss. 

ThiB  case  ia  entirely  different  from  suits  instituted  either 
to  be  relieved  fiom,  or  for  the  enforcement  of,  contracts  in- 
duced by  the  fraudulent  concealment  of  facts  which  ought 
to  have,  been  disclosed  ;  nor  does  it  resemble  such  cases  as 
Burrowes  v.  Locke  (*)  and  Slim  v.  Crouclier  ('),  where  a  per- 
Bon  making  an  untrue  representation  to  another,  about  to 
deal  in  a  matter  of  interest  upon  tiie  faith  of  that  represen- 

(1)  iri  Ve8.,  4T«>.  O  1  De  G.  F.  <t  J.,  518. 
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tation,  has  been  compelled  to  make  good  his  representation, 
whether  he  knew  it  to  be  false,  or  made  it  through  forget- 
fulness  of  the  fact.  It  is  a  suit  instituted  to  recover  dam- 
ages from  the  respondents  for  the  injury  the  appellant  has 
sustained  by  having  been  deceived  and  misled,  by  their  mis- 
representations and  suppression  of  facts,  to  become  a  share- 
holder in  the  i)roposed  company,  of  which  they  were  the 
promoters-  It  is  precisely  analogous  to  the  common  law 
action  for  deceit.  There  can  be  no  doubt  that  equity  exer- 
cises a  concurrent  jurisdiction  in  cases  of  this  description, 
and  the  same  principles  applicable  to  them  must  prevail  both 
at  law  and  in  equity. 

I  am  not  aware  of  any  case  in  which  an  action  at  law  has 
been  maintained  against  a  person  for  an  alleged  deceit, 
charging  merely  his  concealment  of  a  material  fact  which  he 
was  morally  but  not  legally  bound  to  disclose.  The  case  of 
Keates  v.  JEktrl  Cadogan  (*)  may  be  mentioned  as  an  author- 
ity to  the  contrary.  There  it  was  held  upon  demurrer  that 
an  action  for  deceit  would  not  lie  against  the  owner  of  a 
house,  who  knew  it  to  be  in  a  ruinous  and  unsafe  condition, 
for  not  disclosing  the  fact  to  a  proposed  tenant,  who  wanted 
the  house  for  immediate  occupation.  In  the  course  of  the 
ai^ument  a  case  of  Hill  v.  Gray  (^)  was  cited,  where  the 

Xit  for  *the  sale  of  a  picture,  knowinc  that  the  vendee  [39 1 
red  under  a  delusion  (as  it  is  called)  that  the  picture  was 
the  property  of  Sir  Felix  Agar,  did  not  remove  it,  and  Mr. 
Gray,  under  this  misapprehension,  purchased  the  picture. 
Lord  EUenborough,  upon  proof  of  these  facts,  said :  "The 
case  has  arrived  at  its  termination,  since  it  appears  that  the 
purchaser  labored  under  a  deception,  in  wnich  the  agent 
permitted  htm  to  remain,  on  a  pomt  which  he  thought  mate- 
rial to  influence  his  judgment."  It  is  to  be  observed  that 
Hill  V.  Oray  was  not  an  action  for  deceit,  but  was  brought 
by  the  owner  of  the  picture  against  the  purchaser  upon  the 
contract;  and  Chief  Justice  Jervis,  in  his  judgment  in 
Keates  v.  Earl  Cadogan  ('),  took  some  pains  to  show  that 
there  was  something  more  in  the  case  than  mere  conceal- 
ment, and  what  amounted  (as  he  called  it)  to  aggressive  de- 
ceit on  the  part  of  the  agent  of  the  seller.  After  quoting  the 
following  words  of  Lord  EUenborough  :  "The  agent  ought 
not  to  have  let  in  a  suspicion  on  the  part  of  the  purchaser 
which  he  knew  enhanced  the  price ;  he  saw  that  the  defen- 
dant had  fallen  into  a  delusion  in  supposing  the  picture  to 
be  Sir  Felix  Agar' s,  and  yet  he  did  not  remove  it,"  he  ad- 
ded, "  That  shows  something  like  an  act  done."     It  may  be 

(»)  10  C.  B.,  691.  O  1  Stark.,  434.  -  (»)  10  C.  B.,  691,  600. 
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questionable  whether  this  effect  could  properly  be  ffiven  to 
the  silence  of  the  agent ;  but  the  attempted  explanation 
shows  the  anxiety  of  Chief  Justice  Jervis,  to  reconcile 
Hill  V.  Oray  witn  the  judginent  of  the  court  in  the  case 
before  itr— that  the  mere  non-disclosure,  by  the  owner  of  the 
bouse,  of  its  ruinous  state  was  no  ground  for  an  action  for 
deceit. 

Assuming  that  mere  concealment^  wiU  not  be  sufficient  to 
give  a  right  of  action  to  a  person  who,  if  the  real  facts  had 
been  known  to  him,  would  never  have  entered  into  a  con- 
tract, but  that  there  must  be  something  actively  done  to 
deceive  him  and  draw  him  in  to  deal  witn  the  person  with- 
holding the  truth  from  him,  it  appears  to  me  that  this  addi- 
tional element  exists  in  the  present  case.  The  concealment 
of  the  insolvent  state  of  the  old  firm  of  Overend  &  Gumey 
was  absolutely  essential  towards  the  formation  of  the  limited 
company,  and  the  respondents  not  merely  were  silent  as  to 
this  important  fact,  but  actively  represented  that  the  firm 
was  in  such  a  fiourishing  condition  that  the  goodwill  of  the 
business  was  worth  half  a  million.  It  is  said  that  the  pro- 
392]  spectus  is  true  as  *far  as  it  goes,  but  half  a  truth  will 
sometimes  amount  to  a  real  falsehood  ;  and  I  go  farther  and 
say,  that  to  my  mind  it  contains  a  positive  misrepresenta- 
tion. The  language  of  the  prospectus  must  be  read  in  the 
sense  in  which  the  respondents  must  have  known  it  would 
be  understood.  In  that  sense  it  is  not  true  (as  already  ob- 
served) that  the  sum  of  £500,000,  the  consideration  for  the 
business,  was  paid  to  the  old  fiim  in  cash  and  in  shares  ;  for 
the  whole  of  it  was  to  be  applied  in  liquidation  of  the  enor- 
mous debt  of  that  firm,  the  existence  of  which  was  design- 
edly kept  from  the  public  to  whom  the  prospectus  was 
addressed.  I  cannot  aoubt  that  there  was,  beyond  the  pas- 
sive concealment  of  the  state  of  the  affairs  of  the  old  firm,  an 
active  misrepresentation  of  the  truth  by  the  respondents,  for 
which  they  were  answerable  either  at  law  or  in  equity. 

It  is  hardly  necessary  to  consider  the  separate  case  of  Mr. 
Henry  Ford  Barclay,  which  was  disposed  of  by  the  observa- 
tions made  in  the  course  of  the  argument  on  his  behalf.  It 
was  contended  that  he  was  not  liable  for  any  misrepresenta- 
tions in  the  prospectus,  as  he  never  took  any  part  in  prepar- 
ing or  issuing  it,  or  gave  any  express  authority  to  prepare 
or  issue  it,  and  never  saw  the  prospectus  till  after  it  was 
issued  and  sent  to  him,  or  read  it  till  after  the  stoppage  of 
the  company. 

But  the  short  answer  to  his  defence  is,  that  he  was  ac- 
quainted with  all  that  the  other  directors  knew ;  he  con- 
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sented  to  become  a  director  knowing  that  a  prospectus 
yould,  as  a  matter  of  course,  be  issued  ;  he  signed  the  mem- 
orandum and  articles  of  association  referred  to  in  the  pro- 
spectus; and  upon  receipt  of  the  prospectus  he  filled  up 
and  signed  the  form  of  application  for  snares,  printed  witn 
and  forming  part  of  the  prospectus.  Can  he,  upon  these 
facts,  be  heara  to  say  that  ne  (fid  not  authorize  the  prospec- 
tus or  sanction  its  publication  ? 

The  second  question  is,  whether  if  the  appellant  is  entitled 
to  maintain  his  suit  against  the  respondents,  his  remedy  ex- 
tends to  the  executors  of  the  deceased  director,  Mr.  Gibb  ? 
On  their  behalf  it  is  contended  that  this  is  a  proceeding  to 
recover  damages  for  a  wrong  done,  and  that  the  maxim  actio 
persomaZis  moritur  (mm  persona  applies. 

There  can  be  no  doubt  that  if  an  action  at  law  had  been 
brought  *by  the  appellant  instead  of  this  proceeding  [393 
in  equity,  tne  executors  could  not  have  been  made  liable ; 
and  m  the  exercise  of  a  concurrent  jurisdiction  by  courts  of 
law  and  equity,  both  courts  (as  already  intimated)  ought  to 
proceed  upon  the  same  principles. 

Now  this  is  not  like  the  cases  referred  to  in  argument  of 
the  BUhop  of  Winchester  v.  Knight  (*)  and  the  Marquis  of 
Lansdowne  v.  Marchioness  of  Lansdowne  ('),  where  the 
wrong  complained  of  benefited  the  estate  of  the  testator,  and 
on  that  account  the  executors  were  made  liable.  The  same 
liability  arises  and  on  the  same  ground  in  courts  of  law.  As 
Lord  Mansfield  said  in  Hambly  v.  Trott  (") :  "Where  prop- 
erty is  acquired  which  benefits  the  testator,  there  an  action 
for  the  value  of  the  property  shall  survive  against  the  execu- 
tor. As,  for  instance,  the  executor  shall  not  be  chargeable 
for  the  injury  done  by  his  testator  in  cutting  down  another 
man's  trees,  but  for  the  benefit  arising  to  his  testator  for  the 
value  or  sale  of  the  trees,  he  shall." 

Mr.  Gibb's  estate  derived  no  benefit  from  the  misrepresen- 
tation to  which  he  was  a  party,  and  therefore  his  executors, 
who  can  only  be  answerable  for  his  acts  in  respect  of  his 
estate,  cannot  be  made  liable  for  the  wrong  done  to  the  ap- 
pellant. 

The  learned  counsel  for  the  appellant  was  asked  in  the 
course  of  the  argument  whether  tnere  was  any  case  in  which 
equity  had  made  personal  representatives  liable  for  dam- 
ages, for  a  personal  wrong,  which  might  have  been  obtained 
against  their  testator.  To  which  no  satisfactory  answer  was 
given. 

The  cases  mentioned  in  argument,  where  executors  were 

(')  I  P.  Wma.,  407.  C»)  1  Madd.,  116.  («)  Cowp.,  876. 
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made  answerable  for  the  acts  of  their  testator  out  of  his 
estate,  were,  none  of  them,  simplv  questions  of  damages. 
Ingram  v.  Thorp  (*)  was  a  case  like  Burrowes  v.  Locke  (') 
and  Slim  v.  Croucher  (*),  where  the  testator  was  party  to  an 
agreement  charging  certain  property  to  the  extent  of  £1,500 
for  the  benefit  of  the  plaintin,  and  had  represented  that  the 
property  was  an  ample  security  in  value,  whereas  the  prop- 
erty was  heavily  incumbered  and  insufficient ;  and  Vice- 
394]  Chancellor  Wigram  held  that  the  plaintiff  *was  entitled 
to  say  to  the  owner  of  the  property :  It  I  pay  £1,500  upon  a 
representation  falsely  made  by  you,  that  tne  estate  you  gave 
as  a  security  for  it  is  worth  £2,600  more  than  it  was  in  truth 
worth,  you  shall  make  ^ood  your  representation  out  of  the 
property,  so  far  as  it  will  extend,  and  if  it  shall  be  insuffi- 
cient, then  out  of  your  other  assets."  So  that  the  executor 
may  be  said  to  have  taken  the  estate  with  the  liability  to 
make  good  his  testator's  representation  out  of  it. 

WaXsham  v.  Stainton  Q)  was  a  case  which  proceeded 
upon  a  different  principle.  There  Joseph  Stainton  and 
Henry  Stainton,  who  were  the  confidential  agents  of  a  part- 
nership, combined  together  to  obtain  for  themselves  the 
shares  of  the  partners  m  the  concern  at  an  under  value  by 
keeping  the  accounts  of  the  partnership  fraudulently,  so  as 
to  conceal  from  the  partners  the  true  value  of  the  shares. 
Joseph  was  a  party  to  the  fraud,  but  the  whole  benefit  of  it 
accrued  to  Henry.  The  suit  was  instituted  against  the  per- 
sonal representatives  of  both  Joseph  and  Henry.  The  execu- 
tor of  Joseph  demurred  to  the  bill  for  want  of  equity,  but 
the  lords  justices  held  that  both  Joseph  and  Henry  stood  in 
a  fiduciary  position  to  the  partnership,  and  that  both  having 
concurred  in  a  breach  of  duty,  although  only  one  of  them 
derived  benefit  from  the  fraud,  the  other  was  bable  in  equity 
for  the  benefit  so  derived,  and  that  consequently  the  liability 
attached  to  his  personal  representative  as  if  his  own  estate 
had  been  benefited  (*). 

The  case  of  Rawlins  v.  Wickham  (•)  was  not  a  suit  to  ob- 
tain damages  from  executors,  but  was  brought  against  them 
to  set  aside,  on  the  ground  of  fraudulent  misrepresentation, 
a  contract  of  partnership  entered  into  between  the  plaintiff 
and  James  Wickham,  the  testator,  and  to  obtain  a  decree 
for  the  defendants  to  indemnify  the  plaintiff  against  the 
liabilities  of  the  firm.    An  action  at  law  had  been  brought 

Q)  1  Hare,  t1.  (*)  See  Imperial  MercavUile  Credit  Asw-  ■ 

(')  10  Yes.,  470.  eiaiion  y.  Coleman  Js  KnigJU^  Law  Rep., 

P)  1  De  G.  F.  A  J.,  618.  6  H.  L.,  189. 
(♦)  1  De  G.  J.  A  S.,  678.  («)  8  De  G.  A  J.,  804. 
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a^inst  Wickham  and  Bailey,  on  the  ground  of  the  fraud- 
TiTent  misrepresentation.  Wickiiam  died  before  the  declara- 
tion was  delivered.  The  action  proceeded  against  Bailey 
alone,  and  the  plaintiff  obtained  a  verdict.  The  damages 
•*  were  referred  *  to  arbitration,  and  the  arbitrator  awarded  [395 
a  sum  of  £11,800,  but  owing  to  Bailey's  circumstances  only 
a  sum  of  £300  was  obtained.  It  may  be  doubted  whether, 
looking  to  the  nature  of  the  suit,  the  rule  of  actio  personalis, 
i&c,y  applied.  At  all  events  the  question  was  never  raised, 
*and  the  lords  justices  held  that  the  action  brought  against 
•  Bailey,  which  was  urged  as  an  objection  to  the  suit,  did  not 
free  the  estate  of  the  deceased  from  its  liability  in  equity, 
where  alone  the  estate  could  be  reached,  but  that  whatever 
might  be  obtained  under  the  judgment  in  the  action  against 
Bailey  should  go  in  relief  of  Wickham's  estate. 

No  case  has  been  produced,  and  I  assume  that  none  can 
be  found,  in  which,  upon  a  claim  against  a  testator  ex  delicto, 
executors  have  been  held  liable  in  equity  to  answer  for  it  in 
damages.  And  it  appears  to  me  that  it  would  be  contrary 
to  principle  to  hold  that  an  action  which  in  a  court  of  law 
would  be  held  to  die  with  a  testator,  should  be  maintainable 
ajgainst  executors  in  a  court  of  equity  of  concurrent  jurisdic- 
tion. In  my  opinion  whatever  might  be  the  case  as  to  the 
other  respondents,  the  executors  of  Mr.  Gibb  could  not  have 
been  made  liable  in  the  present  suit. 

The  last  question  to  be  considered  is,  whether  the  appel- 
lant, who  alleges  that  he  purchased  his  shares  upon  the 
faith  of  the  prospectus,  has  a  remedy  against  the  respon- 
dents for  the  misrepresentations  which  it  contains.  The  ap- 
pellant contends  that  the  prospectus  being  addressed  to  the 
public  for  the  purpose  of  inducing  them  to  ioin  the  proposed 
company,  any  one  of  the  public  who  is  led  by  it  to  take 
shares,  whether  originally  as  an  allottee,  or  by  purchase  of 
allotted  shares  upon  the  market,  is  entitled  to  relief  Against 
the  persons  who  issued  the  prospectus.  The  respondents  on 
tlie  other  hand  insist  that  the  prospectus,  not  being  an  in- 
vitation to  the  public  ultimately  to  become  holders  of  shares 
but  to  join  the  company  at  once  by  obtaining  allotments  of 
shares,  those  only  who  were  drawn  in  by  the  misrepresen- 
tations in  the  prospectus  to  become  allottees,  can  have  a  rem- 
edy against  the  respondents. 

There  can  be  no  doubt  that  the  prospectus  was  issued  with 
the  object  alleged  by  the  respondents.  It  is  addressed  from 
the  temporary  offices  of  the  company  for  allotment  and  regis- 
tration of  shares.  It  states  how  much  is  to  be  paid  upon 
application  for  ^shares,  and  how  much  upon  allotment,  [396 
8  Eng.  Rep.  3 
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and  how  and  where  the  application  for  shares  is  to  be  made  ; 
and  it  gives  the  form  of  payment  to  the  bankers  and  of  the 
receipt  to  be  given  by  them  to  the  applicant  for  shares  to  be 
allotted. 

But  the  learned  counsel  for  the  appellant,  not  denying  the  - 
original  purpose  of  the  prospectus,  contended,  upon  the 
autnority  of  decided  cases,  that  the  prospectus,  having 
reached  the  hands  of  the  appellant,  and  he,  relying  upon 
the  truth  of  the  statement  it  contained,  having  been  induced 
to  purchase  shares,  the  respondents  were  liable  as  for  a  mis- 
representation made  to  him  personally.  I  must,  therefore,  * 
examine  shortly  the  authorities  relied  upon. 

Bedford  v.  Bagshaw  (')  is  a  case  where  the  defendant  and 
others,  forming  the  board  of  management  of  a  joint  stock 
company,  for  tne  purpose  of  getting  the  shares  of  the  com- 
pany inserted  in  the  oracial  list  of  tne  Stock  Exchange^  un- 
truly represented  that  two-thirds  of  the  scrip  had  been  paid 
upon.  The  shares  being  in  conseq uence  of  that  representa- 
tion inserted  in  the  official  list,  the  plaintiff,  knowing  the 
requirements  of  the  Stock  Exchange,  on  the  faith  that  two- 
thirds  of  the  scrip  had  been  paid  upon,  purchased  shares  in 
the  company.  The  jury  found  that  the  representation  was 
made  fraudulently.  The  Court  of  Exohecjuer  held  that  the 
defendant  was  liable  to  the  damages  sustained  by  the  plain- 
tiff, although  the  representation  was  not  made  to  him  directly. 
Two  of  the  learned  judges,  Barons  Martin  and  Bramwell, 
considered  the  case  to  be  concluded  by  a  former  decision 
in  a  case  of  Seymour  v.  Bagshaw  (")  against  the  same  defen- 
dant. The  proceedings  in  that  case,  however,  hardly  appear 
to  recommend  it  as  an  authority.  The  action  was  tried  by 
Lord  Chief  Justice  Jervis,  who  told  the  jury  that  if  the  plain- 
tiff was  induced,  by  seeing  the  shares  quoted  in  the  oflBcial 
list  of  the  Stock  Exchange,  to  purchase  them,  and  if  they 
believed  that  the  insertion  of  the  shares  in  the  list  was  pro- 
cured by  the  false  and  fraudulent  representation  of  the 
defendant,  the  plaintiff  was  entitled  to  recover.  A  bill  of  ex- 
ceptions was  tendered  to  the  Chief  Justice's  ruling.  In  the 
397]  Exchequer  ^Chamber  judgment  was  pronounced  by 
consent  without  argument,  for  the  purpose  of  going  at  once  to 
the  House  of  Lords.  This  is  stated  in  the  Common  Bench 
Repurts  ('),  but  Baron  Bramwell,  in  the  Exchequer  Reports, 
says  (*)  that  the  judgment  in  the  Exchequer  Chamber  did 

(1)  4  H.  «fe  N.,  538;  29  L.  J.  (Ex.),  69,  H  18  C.  B.,  903;  29  L.  J.  (Ex.),  62,  n. 

in  B  notp  to  which  (p.  62,  n.)  latter  report  (»)  18  C.  B..  903. 

ia  to    bti  found   the   only   report  of  the  ("*)  4  H.  &  X.,  547-8. 
crtau  of  Hmtt  v.  Dixon,  (Q.'B.,  1L  T.,  1859). 
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not  pass  snb  silentio  (*).  No  other  trace,  however,  of  the 
manner  in  which  the  case  was  disposed  of  is  to  be  found, 
except  in  the  short  notice  of  it  in  the  Common  Bench  Reports. 
On  the  case  being  called  on  in  the  Houseof  Lords,  the  counsel 
for  Bagshaw,  the  plaintiff  in  error,  said  he  did  not  think  he 
could  usefully  occupy  the  time  of  the  House  by  arguing  it, 
and  he  at  once  submitted  to  a  judgment  for  the  defendant  in 
error.  How,  under  these  circumstances,  this  case  could  be 
considered  as  a  ccmclusive  authority  by  the  judges  who  de- 
cided Bedford  v.  Bagshaw  it  is  hard  to  understand.  But 
the  cases  themselves  cannot,  in  my  opinion,  be  supported. 
The  actions  were  brought  upon  the  allegation  of  a  false 
representation  made  to  tne  plaintiflF.  But  no  representation 
at  all  was  made  which  reached  either  his  eyes  or  his  ears. 
From  his  knowing  the  rules  of  the  Stock  Exchange  he  assumed 
that  a  certain  representation  had  been  made,  and  acted 
upon  it.  According  to  the  judgment,  it  was  his  knowledge 
oi  the  rules  which  led  him  to  appropriate  the  representation 
to  himself,  and  therefore  it  could  not  be  taken  to  be  made 
to  any  one  who  was  ignorant  of  these  rules.  The  decisions, 
and  the  grounds  on  which  they  proceeded,  appear  to  me  to 
be  extraordinary,  and  I  cannot  bring  my  mind  to  agree  with 
them. 

In  Scott  V.  Dixon  (^\  which  is  to  be  found  in  the  note  to 
the  case  of  Bedford  v.  Bagshaw^  an  action  was  brought 
against  a  director  of  a  banWing  company  for  falsely,  fraud- 
ulently, and  deceitfully  publishing  and  representing  to  the 
plaintiff  that  a  dividend  was  about  to  be  paid  out  of  the  profits, 
which  were  sufficient  for  ^payment  oi  the  dividend,  [398 
and  that  the  shares  were  a  safe  investment  for  the  money. 
The  plaintiffs  bought  their  shares  upon  the  faith  of  a  report 
made  by  the  directors  to  the  sharenolders  which  contained 
the  false  representations.  Copies  of  this  report  were  left  at 
the  bank,  and  were  to  be  had  by  sharebrokers  or  any  per- 
sons applying  for  it,  who  were  desirous  of  information  with 
regard  to  the  affairs  of  the  bank,  with  a  view  to  the  pur- 
chase of  shares.  The  plaintiffs  purchased  at  the  bank, 
through  their  broker,  a  copy  of  tne  report.  The  Court  of 
Queetf  8  Bench  held  that  there  being  positive  evidence  that 

(*)  Bat  see  the  fuller  report  in  29  L.  J.  ment  was  affirmed."    The  apparent  dif- 

(Ex.),  64,  where  the  words  of  the  learned  ference  probably  arose  thus,  the  counsel 

Baron  are :  '*  /  have  got  a  very  strong  im-  did    not    argue    the    question,   but    the 

preAnon  upon  0ig  mind  that  the  judgment  judges,  amoug   themselves,  might   have 

of  the  Court  of  Exchequer  did  not  pass  discussed  it. 

tub  mUfiiio/*     Baron   Martin   had   previ-  {^)  29  L.  J.  (Ex.),  62,  i^.,  to  the  case  of 

ously  Haid  that  the  "  parties  did  not  think  Bedford  v.  Jiagahaw. 
fit  to  argue  it,  and  therefore  the  judg- 
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the  report  was  to  be  bought  by  any  person  who  thought  of 
becoming  a  purchaser  of  shares,  and  that  it  came  into  the 
hands  of  the  plaintiffs  in  this  manner,  and  by  the  perusal  of 
it  they  were  induced  to  huj  shares  in  the  bank,  there  was  a 

fublication  to  the  plaintiff  in  the  sense  of  the  declaration, 
do  not  doubt  the  propriety  of  this  decision.  The  report, 
though  originally  made  to  the  shareholders,  was  intended 
for  the  information  of  all  persons  who  were  disposed  to  deal 
in  shares ;  and  the  representation  must  be  regarded  as  hav- 
ing been  made  not  indirectly,  but  directly  to  each  person 
who  obtained  the  report  from  the  bank  where  it  was  pub- 
licly announced  it  was  to  be  bought,  in  the  same  manner  as 
if  it  had  been  personally  delivered  to  him  by  the  director. 

Gerhard  v.  Bates  (*)  is  supposed  to  be  an  authority  in 
support  of  the  argument,  that  a  prospectus  containing  untrue 
representations  may  be  made  the  ground  of  an  action  by  a 
purchaser  of  shares,  who  has  been  deceived  and  induced  by 
the  representations  to  become  a  shareholder.  That  ca«e, 
however,  establishes  no  such  proposition,  but  rather,  as 
I  read  it,  the  contrary.  The  question  arose  upon  a  demurrer 
to  a  declaration,  upon  which  of  course  all  the  facts  alleged 
were,  for  the  purpose  of  the  argument,  taken  to  be  true. 
The  second  count  of  the  declaration,  which  was  founded 
upon  the  deceitful  representation  by  the  defendant,  alleged 
that  the  defendant  and  others  had  lormed  a  company  with 
96,000  shares,  of  which  12,000  were  to  be  appropriated  to 
the  public  at  12^.  6d.  per  share,  free  from  farmer  calls ;  that 
the  defendant  being  the  promoter  and  managing  director  of 
the  company,  intending  to  defraud,  deceive,  and  injure  the 
399]  public  who  might  become  *purchasers  of  the  12,000 
shares,  and  to  induce  them  to  become  purchasers,  falsely, 
&c.,  caused  it  to  be  publicly  advertised,  by  a  prospectus 
issued  by  the  defendant  as  such  director,  that  the  promoters 
did  not  hesitate  to  guarantee  to  the  bearers  of  the  12,000 
shares  a  minimum  annual  dividend  of  33  per  cent.,  &c.,  and 
that  the  defendant  by  means  of  false,  &c.,  pretences  and 
representations,  wrongfully  and  fraudulently  induced  the 
plaintiff  to  become,  and  the  plaintiff  by  reason  thereof  actu- 
ally became,  purchaser  and  bearer  of  2,500  of  the  12,000 
shares  at  12^.  6d.  per  share;  whereas  the  statement  was 
false  and  fraudulent  to  the  knowledge  of  the  defendant ; 
and  the  defendant  had  no  ground  for  offering  such  guarantee 
to  tli«  public.  Lord  Campbell,  in  giving  judgment  for  the 
plaiiitill",  said:  ''Had  it  been  alleged  that  tne  defendant 
meamog  to  deceive  and  injure  the  plaintiff,  and  to  induce 

(1)  2  El.  <fc  Bl.,  476,  489-490. 
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him  to  purchase  shares  in  the  company  under  the  belief  that 
it  was  a  safe  and  profitable  undertaking,  fraudulently  deliv- 
ered to  the  plaintiff  the  prospectus  containing  the  false 
representation,  whereby  the  plaintiff  was  induced  to  pur- 
chase the  slmres,  there  can  be  no  doubt  that  the  count  would 
have  been  suflSicient.  The  allegations  which  it  does  contain 
ai)pear  to  us  to  be  equivalent.  '  And  he  afterwards  adds, 
"if  the  plaintiff  had  only  averred  that  having  seen  the  pro- 
spectus he  was  induced  to  purchase  the  shares,  objection 
might  have  been  made  that  a  connection  did  not  suflBciently 
appear  bNetween  the  act  of  the  defendant  and  the  act  of  the 
plaintiff  from  which  the  loss  arose ;"  a  remark  which  has  a 
direct  application  to  the  present  case. 

The  case  of  Gerhard  v.  Bates^  therefore,  is  no  authoritj 
for  holding  that,  upon  a  prospectus  addressed  to  the  public 
by  the  directors  of  a  company,  any  one  of  the  public  who, 
at  any  time  and  under  any  circumstances,  has  oeen  led  to 
take  shares  upon  the  faith  of  the  representations  thus  pub- 
lished can  maintain  an  action  against  them.  The  observa- 
tions of  Lord  Campbell  rather  indicate  a  contrary  opinion. 
It  appears  to  me  tnat  there  must  be  something  to  connect 
the  directors  making  the  representation  with  the  party  com- 
plaining that  he  has  been  deceived  and  injured  by  it ;  as  in 
Scott  V.  Dixon^  bj^  selling  a  report  containing  the  misrepre- 
sentations complained  of  to  a  person  who  s3terwards  pur- 
chases shares  upon  the  faith  of  it,  or  as  suggested  in  Gerhard 
V.  Bates,  by  delivering  the  *fraudulent  prospectus  to  [400 
a  person  who  thereupon  becomes  a  purchaser  of  shares,  or 
by  jnaking  an  allotment  of  shares  to  a  person  who  has  been 
induced  by  the  prospectus  to  apply  for  such  allotment.  In 
all  these  cases  tne  jjarties  in  one  way  or  other  are  brought 
into  direct  comntiunication ;  and  in  an  action  the  misrepre- 
sentation would  be  properly  alleged  to  have  been  made  by 
the  defendant  to  the  plaintiff ;  but  the  purchaser  of  shares 
in  the  market  upon  tne  faith  of  a  prospectus  which  he  has 
not  received  from  those  who  are  answerable  for  it,  cannot 
by  action  upon  it  so  connect  himself  with  them  as  to  render 
them  liable  to  him  for  the  misrepresentations  contained  in  it, 
as  if  it  had  been  addressed  personally  to  himself.  I  there- 
fore think  that  the  appellant  cannot  make  the  respondents 
responsible  to  him  for  the  loss  he  has  sustained  by  trusting  to 
the  prospectus  issued  by  them  inviting  the  public  to  apply 
for  allotments  of  shares ;  and  upon  this  ground  only  (being 
different  from  that  on  which  the  Master  of  the  iloUs  pro- 
ceeded) I  submit  to  your  lordships  that  the  decree  appealed 
from  should  be  affirmed. 
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Lord  Colonsay  :  My  lords,  I  agree  in  the  result  at  which 
my  noble  and  learned  friend  has  arrived.  We  must  take 
tms  case  upon  the  footing  upon  which  it  is  presented  to  us, 
not  of  a  guarantee,  but  oi  a  transfer  or  purchase  of  shares  ; 
and  we  must  look  at  the  allegation  of  the  purchaser,  that  he 
was  misled  by  certain  statements  which  were  contained  in 
the  prospectus  issued  by  the  respondents.  Now,  my  lords, 
I  think  with  my  noble  and  learned  friend  that  this  prospec- 
tus did  suppress  important  matter,  and  if  it  did  not  contain 
any  direct  allegation  of  what  was  false,  it  was  at  least  of 
a  misleading  character.  It  was  a  suppressio  veri^  which,  if 
it  did  not  amount  to  an  allegatio  fals%  at  least  amounted  to 
a  suggesUofalsi^  and  I  cannot  see  any  grounds  upon  which 
I  could  justify  it. 

I  think  that  there  is  very  great  difficulty  in  distinguishing 
the  cases  of  the  different  defendants,  or  respondents,  from 
each  other.  Those  who  were  concerned  in  issuing  that  pro- 
spectus can  hardly  be  listened  to  when  they  say  that  they 
did  not  know  what  were  the  contents  of  it,  or  that  they  had 
401]  not  sufficiently  examined  into  the  *matter  before  put- 
ting it  forth.  That  would  be  a  reckless  putting  forth  of 
statements  which  they  did  not  know  to  be  true,  and  which 
were  calculated  to  induce  people  to  subscribe. 

But,  my  lords,  that  does  not  solve  this  case.  I  agree  in 
the  view  taken  by  the  respondents'  counsel  that  the  proper 
office  of  a  prospectus  is  to  invite  persons  to  become  original 
partners  in  a  company,  that  is  to  say,  allottees  of  shares  ; 
and  I  do  not  think  that  the  responsibility  towards  those 
allottees  which  attached  to  the  directors  who  issued  the 
prospectus,  followed  the  shares  when  they  were  transferred 
to  any  number  of  persons  however  distant  from  the  allottees, 
persons  who  ultimately  purchased  those  shares.  I  think 
that  the  office  of  the  prospectus  was  fulfilled  wheathe  allot- 
tee got  his  shares  as  far  as  regarded  those  shares.  I  think 
farther,  that  in  a  case  of  tliis  kind  it  is  necessary  to  make  out 
some  direct  connection  between  the  directors  and  the  party 
who  alleges  that  he  was  deceived. 

I  do  not  find  that  any  of  the  authorities  that  have  been 
cited  isupport  the  opposite  view  of  the  matter.  I  shall 
only  notice  one  of  those  cases  with  which  I  happen  to  be 
faiiiiliar.  I  mean  the  case  of  Cullen  v.  Thompson^'),  That 
was  a  case  not  at  all  in  point  with  the  present.  In  the 
iirst  phiee,  the  question  that  came  to  this  house  in  that  case 
was  a  que^ion  whether  the  manager  and  the  accountant  of 
a  Imnk,  as  being  servants  of  the  directors,  were  i)ersonally 

(')  4  Maoq.  Sc.  Ap.,  424. 
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liable  for  the  false  allegations  contained  in  a  report.  The 
court  below  had  been  of  opinion  that  the  directors  were  re- 
sponsible, but  that  there  was  not,  in  a  very  confused  record, 
suflScient  issuable  matter  to  be  sent  to  trial  as  against  the 
officials.  This  house  thought  otherwise.  We  thought  that 
there  might  be  extracted  from  the  record,  confused  as  it  was, 
sufficient  issuable  matter,  and  we  sent  back  the  case  to  the 
court  below  accordingly.  But  what  were  the  facts  as  regards 
Mr.  Cullen,  and  what  was  the  ground  upon  which  that 
case  proceeded?  Mr.  Cullen  was  an  original  proprietor 
and  allottee  of  shares,  and  being,  as  such,  a  partner  in 
the  compan;^^,  and  being  present  at  a  meeting  of  the  com- 
pany to  receive  a  report  of  the  directors,  that  report  was 
read  to  him  and  to  others,  and  it  was  transmitted  to  him  and 
to  others  who  were  shareholders.  And,  not  only  so,  but 
upon  some  inquiry  *of  his  there  was  a  letter  written  [402 
and  a  circular  sent  to  the  shareholders  containing  all  those 
misrepresentations  and  misstatements  upon  which  he  founded 
his  case.     In  consequence  of  these  misrepresentations,  he 

Eurchased  170  additional  shares,  and  afterwards  brought 
is  action  against  the  directors  for  having  communicated  to 
him  this  false  statement,  and  he  claimed  to  hold  them  liable 
in  damages  for  it.  So  far  from  that  being  in  point  with  a 
case  of  a  party  having  no  such  communication  made  to  him, 
and  yet  making  such  a  claim,  it  is  the  very  reverse.  It  is 
the  case  of  a  party  who  had  a  most  direct  and  positive  rep- 
resentation made  to  him  by  the  directors,  against  whom, 
therefore,  he  was  entitled  to  institute  proceedings. 

I  do  not  find,  as  I  have  said,  that  there  is  any  case  which 
supports  the  conclusion  that  the  appellant  seeks  to  arrive  at 
in  this  case,  according  to  the  very  clear  and  very  ingenious 
speech  that  was  presented  to  us  on  his  behalf.  Therefore, 
my  lords,  I  concur  in  the  judgment  which  has  been  proposed 
by  my  noble  and  learned  friend. 

LoKD  Cairns  :  My  lords,  this  case  was  argued  at  your 
lordships'  bar  very  elaborately  and  with  great  ability ;  but 
the  points  of  the  case  upon  which  the  decision  of  your  lord- 
ships must,  as  it  seems  to  me,  turn,  lie  in  a  very  small 
compass. 

I  agree  with  my  noble  and  learned  friends  who  have  pre- 
ceded me,  that  the  delay  in  instituting  this  suit  is  not  a 
ground  upon  which  the  judgment  of  the  Master  of  the  Rolls 
can  be  supported.  The  suit  is  in  the  nature  of  an  action  for 
damages  for  misrepresentation;  it  is  in  the  nature  of  an 

Ktion  or  proceeding  ex  delicto^  and  it  appears  to  me  that 
such  an  action  or  proceeding  there  is  no  bar  arising  from 
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delay,  unless  the  delay  be  such  as  would  bring  the  Statute 
of  Limitations  applicable  to  the  case  into  operation. 

The  two  questions,  my  lords,  which,  as  it  appears  to  me, 
it  is  material  to  answer  are  these :  First,  did  the  respon- 
dents, in  the  prospectus  issued  as  to  the  company,  make 
representations  which  in  point  of  fact  were  untrue  ?  And, 
secondly,  is  the  appellant  able  to  connect  himself  with  these 
403]  representations  so  as  to  enable  *him  to  say  that  they 
were  made  to  him,  or  were  made  to  induce  him  to  act  on 
them,  and  that  he  did  so  act  i 

My  lords,  I  have  limited  the  first  question  to  the  propectus, 
because  that  is  really  the  only  matter  to  which  your  lord- 
ships need  direct  your  attention ;  nothing  else  is  relied  upon 
in  tne  bill  as  a  ground  for  relief.  It  is  true  that  a  good  deal 
was  said  during  the  argument  about  the  proceedings  taken 
to  obtain  a  settlmg-day  on  the  Stock  Exchange ;  but  although 
the  obtaining  of  a  settling-day  on  the  Stock  Exchange  is 
mentioned  in  the  pleadings,  it  is  not  made  any  ground  for 
relief.  Your  lordships  will  observe,  that  in  the  39th  para- 
graph of  the  bill  it  is  stated  that  ''the  plaintiff  made  the 
purchases  of  shares  and  entered  into  the  contracts  of  mem- 
bership solely  on  the  faith  of  the  statements  contained  in 
the  prospectus."  That  allegation  excludes  any  reference  to 
any  other  alleged  misstatement.  It  is  impossible  to  say, 
and  it  would  be  impossible  to  say,  even  though  the  plead- 
ings had  been  different,  that  any  thing  that  passed  with  the 
committee  of  the  Stock  Exchange  was,  in  this  case,  a  repre- 
sentation either  made  to  the  appellant  or  made  for  the  pur- 
pose of  being  communicated  to  the  appellant. 

This  brings  me,  therefore,  to  the  consideration  of  the 
prospectus ;  and  before  looking  at  the  terms  of  it,  I  may  say 
that  1  entirely  agree  with  what  has  been  stated  by  my  noble 
and  learned  friends  before  me,  that  mere  silence  could  not, 
in  my  opinion,  be  a  suflBcient  foundation  for  this  proceed- 
ing. Mere  non-disclosure  of  material  facts,  however  mor- 
ally censurable,  however  that  non-disclosure  might  be  a 
ground  in  a  proper  proceeding  at  a  proper  time  for  setting 
aside  an  allotment  or  a  purchase  oi  shares,  would  in  my 
opinion  form  no  ground  for  an  action  in  the  nature  of  an 
action  for  misrepresentation.  There  must,  in  my  opinion, 
be  some  active  misstatement  of  fact,  or,  at  all  events,  such 
a  partial  and  fragmentary  statement  of  fact,  as  that  the 
withholding  of  that  which  is  not  stated  makes  that  which  is 
stated  absolutely  false. 

Now,  my  lords,  this  prospectus  is  certainly  free  from 
many  of  those  extravagant  terras  and  flattering  descriptions 
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which  we  are  accustomed  to  see  in  documents  of  this  kind. 
I  will  not  dwell  upoja  the  words  that  the  terms  made,  "in 
the  opinion  of  the  directors  cannot  fail  to  insure  a  highly 
remunerative  return  to  the  *shareholders."  That  was  [404 
a  reference,  not  to  fact,  but  to  opinion ;  and,  strange  as  it 
may  appear  to  us  now,  looked  at  oy  the  light  of  subsequent 
events,  1  am  not  satisfied  that  this  statement  as  to  the  opinion 
of  the  directors  was  not  perfectly  consistent  with  the  opinion 
which  they  really  held.  I  do  not  dwell  upon  any  of  the  later 
sentences  in  the  prospectus,  and  the  only  two  sentences 
to  which  I  will  direct  your  lordships'  attention  are  the  first 
and  the  second. 

The  first  sentence  runs  thus:  ''The  company  is  formed 
for  the  purpose  of  carrying  into  effect  an  arrangement  which 
has  been  made  for  the  purchase  from  Messrs.  Overend,  Gur- 
ney &  Co.  of  their  long-established  bustuess  as  billbrokers 
and  money  dealers,  and  of  the  premises  in  which  the  busi- 
ness is  conducted ;  the  consideration  of  the  goodwill  being 
£500,000,  one  half  being  paid  in  cash,  and  the  remainder  in 
shares  of  the  company  with  J216  per  share  credited  thereon." 
Now,  it  appears  to  me  that  any  person  reading  that  state- 
ment wouia  be  entitled  to  say,  ''Here  is  a  company,  with 
the  name  of  which  we  are  quite  familiar,  and  here  are  new 
directors,  persons  of  known  wealth  and  character  in  the 
commercial  world,  joining  that  company  for  the  purpose  of 
making  a  new  and  limited  partnership.  They  are  indepen- 
dent of  the  old  partnership,  and  able  to  form  an  indepenaent 
judgment  upon  it ;  they  are  going  to  put  in  fresh  capital 
themselves,  and  we  understand  from  this  statement  that 
there  is  to  be  a  transfer  of  the  assets  and  liabilities  of  the  old 
concern — the  whole  business  as  a  going  concern  is  to  be  taken 
over.  We,  the  outside  public,  have  no  opportunity  of  look- 
ing into  the  accounts  of  the  old  concern,  but  these  new  di- 
rectors have  done  so,  and,  having  looked  into  the  accounts 
and  estimated  the  relative  value  of  assets  and  liabilities, 
they  think  that  the  whole  business  upon  this  footing  is  wortili 
a  sum,  for  the  goodwill  of  it,  of  half  a  million  of  money. 
One  half  of  that  amount  is  to  be  paid  down  and  taken  away 
bv  the  old  partnership  ;  the  other  half  is  to  be  given  by  the 
old  partnership  as  so  much  capital  in  the  new  concern." 
My  lords,  in  this  point  of  view,  which,  as  it  appears  to  me, 
is  the  point  of  view  in  which,  I  repeat,  any  member  of  the 
outside  public  might  regard  and  understand  this  statement, 
the  payment  of  so  large  a  sum  for  the  goodwill  of  the  con- 
cern, the  actual  payment  of  half,  and  the  actual  *assign-  [405 
meut  of  the  other  half  by  way  of  capital,  would  become  a 
8  ExG.  Rep.  4 
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material  guarantee  that  the  bargain  was,  at  all  events  in  the 
opinion  of  those  who  made  it,  a  good  and  sound  bargain. 

But,  my  lords,  in  order  to  understand  the  full  meaning  of 
this  statement,  your  lordships  must  take  into  account  the 
second  sentence  in  the  prospectus  also  :  ''The  business  will 
be  handed  over  to  the  new  company  on  the  1st  of  August 
next,  the  vendors  guaranteeing  the  company  against  any  loss 
on  the  assets  and  liabilities  transferred.  1  read  that  again 
as  meaning,  consistently  with  the  sentence  which  I  read  in 
the  first  instance,  that  there  is  to  be  a  transfer  of  all  the 
assets  and  all  the  liabilities ;  that  the  business  (to  use  the  ex- 
pression I  used  before)  is  to  be  transferred  as  a  going  con- 
cern, and  is  to  be  transferred  at  a  value  which  is  placed  at 
half  a  million  of  money,  on  the  basis  of  all  the  assets  and 
liabilities  being  made  over,  and  a  guarantee  given,  on  the 
part  of  the  old  partners,  that  whatever  valuation  was  put 
upon  the  assets  and  liabilities  was  a  valuation  which  would 
be  secured  by  them  and  made  good  by  them  ;  so  that  on  the 
one  hand  the  assets  would  not  be  deficient,  and  so  that  on 
the  other  hand,  the  liabilities  would  not  be  excessive,  as  com- 
pared with  the  valuation  which  had  been  put  upon  both.  In 
point  of  fact,  the  sentences  which  I  have  read  to  your  lord- 
ships appear  to  me  to  represent  what  I  may  term  an  out-and- 
out  transaction ;  the  business  transferred,  the  money  paid, 
and  a  sum  assigned  for  the  goodwill  upon  the  footing  of  a 
transaction  of  that  kind. 

Now,  my  lords,  were  these  the  facts  of  the  case  ?  I  will 
contrast  with  this  statement  in  the  prospectus  the  statement 
of  the  real  transaction,  which  I  will  take,  for  brevity,  from 
the  case  of  the  Messrs.  Gurney,  now  laid  before  this  house. 
In  the  case  of  Churney  and  Blrkbeck  ('^  I  find  this  statement, 
which  is  entirely  in  accordance  with  tne  evidence,  and  is  in 
point  of  fact  a  summary  of  it :  "  Under  tht?se  circumstances 
the  scheme  of  the  proposed  joint  stock  company  was  that  it 
should  purchase  the  goodwill  of  the  bill  broking  and  bill 
discounting  business  carried  on  by  Overend,  Grurney  &  Co., 
which  was  of  a  most  profitable  character,  for  £500,000."  Ob- 
serve, my  lords,  even  in  that  sentence  there  is  a  complete 
alteration,  a  complete  departure  from  the  prospectus  : 
406]  * ' '  'I'hat  it  should  purcliase  the  goodwill  of  the  bill  brok- 
ing and  bill  discounting  business  ;"  a  distinction  being  draw 
in  those  words  between  that  portion  of  the  business  and  the 
portion  of  the  business  which  was  not  described  as  bill 
broking  and  bill  discounting,  as  indeed  the  case  goes  on  to 
explain  :   *'  That  it  should  purchase  the  goodwill  of  the  bill 

(')  Page  8  of  tliat  case. 
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broking  and  bill  discounting  business  carried  on  by  Over- 
end,  Gurney  &  Co.,  which  was  of  a  most  profitable  charac- 
ter, for  £5(X),()00,  and  that  the  doubtful  accounts"  (a  matter 
altogether  separate),  "  which  made  up  the  said  sum  of  £4,194- 
000,  should  not  be  transferred,  but  should  be  excepted  out  of 
the  assets  made  over  to  the  company  ;  and  should  oe  retained 
and  wound  up  by  the  vendors,  and  that  all  sums  of  money,  re- 
ceived therefiom,  and  all  other  sums  of  money  jpayable  by 
the  companjr  to  the  vendors,  (including  the  said  sum  of 
£500,000,  which  was  payable  half  in  cash  and  half  in  shares), 
should  be  applied  towards  the  liquidation  of  the  amount  of 
the  excepted  accounts,  with  which  the  vendors  were  to  be 
debited  in  the  books  of  the  company  under  the  head  of  sus- 
pense and  guarantee  account."  Here  I  ma^  point  out  that 
Qiat  is  a  wholly  different  transaction.  That  is  a  transfer  not 
of  the  business,  but  of  a  portion  of  the  business  which  is  de- 
scribed as  a  profitable  part,  namely,  the  bill  broking  and  bill 
discounting.  There  is  a  separation  from  that  portion  of  the 
business  of  other  businesses  which  had  resulted  in  doubtful 
accounts  to  the  amount  of  £4,194,000,  which  doubtful  ac- 
counts were  not  transferred  to  the  new  company,  but  made 
the  subject  of  a  separate  piece  of  book-keeping,  involving 
the  non-transfer  of  tnem,  and  in  that  separate  book-keeping 
the  sum  of  £500,000  was  applied  on  the  opposite  side  of  the 
account. 

At  another  part  of  the  case  (*),  your  lordships  will  find  a 
succinct  statement  of  the  deed  No.  2,  which  is  the  deed  that 
gave  effect  to  this  part  of  the  arrangement :  The  deed  (No.  2) 
regulated  the  details  of  the  arrangement  contemplated  hy 
the  16th  clause  of  the  deed  No.  1,  and  provided  for  the  liqui- 
dation of  the  accounts  which,  by  virtue  of  that  arrangement, 
were  excepted  from  the  accounts  of  Overend,  Gurney  &  Go. 
transferred  to  the  limited  company.  It,  in  eflect,  provided 
that  a  separate  account  to  be  called  "Overend,  Grurnev  & 
Co.' 8  suspense  and  guarantee  account"  ^should  be  [407 
opened  in  the  books  of  the  limited  company,  and  should  be 
debited  with  the  total  amount  of  the  balance  which,  as  struck 
on  the  31st  of  July,  1865,  should  appear  to  the  debit  of  the 
accounts  specified  in  the  schedule"  (which  I  may  say  were 
the  accounts  amounting  to  upwards  of  four  millions),  and  be 
credited  with  £250,000  (being  one  moiety  of  the  price  of  the 
goodwill)  and  also  with  £45,000,  the  price  of  the  business 
premises  of  the  firm  and  the  balances  due  to  the  partners  on 
their  private  accounts,  and  the  amount  from  time  to  time 
realized  by  the  sale  of  the  shares  which  were  issued  to  the 

(^)  Gurney  and  Bil-kbeck's  Case,  page  14. 
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vendors  as  part  of  the  said  purchase-money.  The  account 
was  to  be  closed  o.n  the  31st  of  December,  1868,  when  the 
balance,  if  on  the  credit  side,  was  to  be  paid  by  the  company 
to  the  members  of  the  firm  within  a  month,  and  if  on  the  debit 
side  to  be  deemed  a  debt  due  to  the  company  from  the  firm. 
So  that,  I  may  say  in  passing,  if  by  any  accident,  which  was 
a  most  improbable  contingency,  these  accounts  had  turned 
out,  not  hopeless,  but  accounts  from  which  a  larger  sum 
tiian  was  expected  should  be  realized,  the  benefit  of  it  was  to 
:o,  not  to  the  new  limited  company,  but  to  the  old  partners : 
t  gave  to  the  company  a  lien  on  the  16,666  shares  to  be 
issued  in  payment  of  one  moiety  of  the  purchase-money  of 
£600,000,  and  on  all  property  retained  by  the  firm,  to  be  ap- 
plied in  winding  up  the  expected  accounts,  and  the  company 
was  to  be  entitled  to  have  the  shares  and  property  made 
available,  through  the  medium  of  a  sale  or  otherwise,  to  se- 
cure the  performance  of  tiie  vendors'  covenants  and  to  in- 
demnify the  company. 

Now,  my  lords,  to  complete  the  narrative  of  this  arrange- 
ment I  must  also  read  to  your  lordships  a  statement  with  re- 
gard to  it  from  the  answer  of  Mr.  John  Henry  Gurney  (*). 
He  says,  in  paragraph  6 :  "In  the  investigation  of  the  state 
of  the  affairs  of  Overend,  Gurney  &  Co.,  prior  to  the  forma- 
tion of  the  limited  company,  it  appeared  from  their  books 
that  there  was  then  outstanding  various  debit  balances,  which 
were  considered  to  be  of  a  doubtful  nature,  to  the  amount 
of  £4,199,000,  or  thereabouts  ;  but  upon  a  careful  estimation 
of  the  securities  held  in  respect  of  them,  and  the  probable 
winding-up  of  such  of  them  as  were  not  secured,  it  was  esti- 
408]  mated  that  of  the  total  amount  of  £4,199,000  the  sam  *of 
£1,082,000  would  be  realized,  leaving  therefore  the  sum  of 
£3,117,000  still  to  be  provided  for.  At  this  period  it  was  es- 
timated tliat  the  balances  to  the  credit  of  the  partners,  when 
made  up  in  the  private  ledger,  would  amount  to  £940,000, 
and  which  balances  had  been  calculated  as  liabilities  of  the 
firm  ;  but,  deducting  the  amount  thereof  from  the  balance  of 
£3,117,000  so  left  unprovided  for,  there  remained  the  sum  of 
£2,177,000  still  outstanding  and  to  be  provided  for.  Upon 
a  careful  examination  and  estimate  of  the  private  estates  of 
the  several  partners  comprising  the  firm  of  Overend,  Gurney 
&  Co.,  and  of  their  interest  in  the  banking  business  carried 
on  in  NorfoiJi  and  elsewhere,  it  was  estimated  tliat  such 
several  private  estates  would  produce  the  farther  aggregate 
sum  of  £2,320,000  ;  and  after  taking  credit  for  the  £500,000 
to  be  received  for  goodwill,  and  for  £45,000  as  the  estimated 

(*)  Joint  Appendix,  page  81. 
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value  of  the  premises  in  Lombard  Street,  there  would  have 
remained  a  surplus  of  £688,000  in  favor  of  the  individual 
partners  after  providing  for  every  liability  of  the  firm  of 
Overend,  Gumey  &  Co." 

Mv  lordsi  the  result  of  these  statements  appears  to  me  to 
be  obvious.  There  was  nothing  paid  for  the  goodwill  of  the 
firm  ;  there  was  no  transfer  of  assets  and  liabilities  as  some- 
thii^  which,  upon  a  proper  valuation,  were  worth  paying 
for  in  the  shape  of  goodwill,  with  an  independent  guarantee 
from  the  old  partners  that  those  assets  and  liabilities  would 
produce  the  amount  at  which  they  were  valued.  The  prin- 
ciple of  the  valuation  proceeded  upon  this — that  if  all  the  as- 
sets and  all  the  liabilities  were  look  at  there  was  an  enormous 
deficiency. .  The  mode  in  which  that  deficiency  was  made  up 
was  this  :  The  accounts,  amounting  to  upwards  of  £4,000,000, 
which  caused  the  deficiency,  were  not  really  transferred ; 
they  were  carried  to  a  separate  suspense  account  by  them- 
selves, and  upon  the  other  side  of  that  account,  or  for  the 
purpose  of  balancing  the  admittedly  disastrous  outcome  of 
those  accounts,  there  was  taken  into  account  the  value  of  the 
private  estates  of  the  partners  (upon  which  I  must  observe 
at  the  same  time  that  no  security  whatever  binding  those 
estates  was  taken),  and  there  was  taken  into  account  also 
the  £600,000,  the  sum  which  had  been  fixed  upon  as  the  es- 
timated value  of  the  goodwill.  In  point  of  fact,  therefore, 
your  lordships  will  observe  that  the  use  that  was  *made  [409 
of  the  private  estates  and  of  the  sum  named  for  the  goodwill 
was  to  fill  up  that  vacuum  of  insolvency  which  was  apparant 
on  the  mere  statement  of  the  figures  to  which  I  have  referred, 
and  that,  so  far  from  any  sum  oeing  paid  for  goodwill,  noth- 
ing was  paid  whatever,  and  so  far  from  the  sum  named  for 
tiie  goodwill  being  a  test  of  the  excellence  of  the  bargain, 
it  was  exactly  the  opposite,  because,  upon  the  same  prin- 
ciple as  this  sum  of  £500,000  was  appropriated  in  the  manner 
that  I  have  mentioned,  had  the  insolvency  been  greater,  had 
there  been  £600,000  more  of  insolvency,  the  value  of  the  good- 
will might  have  been  estimated  at  a  million,  and  the  million 
might  have  been  used  in  the  same  way  that  the  £500, 0^ 
were  used. 

Now,  my  lords,  I  have  stated  shortly  the  facts  as  they  pre- 
sent themselves  to  my  mind,  and  I  am  bound  to  say  that, 
now  that  we  know  these  facts  and  now  that  we  compare  these 
facts  with  the  statement  in  the  first  two  sentences  of  the  pro- 
spectus, I  am  unable  to  arrive  at  any  other  conclusion  in  this 
— ^that  the  statement  in  those  two  first  sentences  was  a  state- 
ment of  that  which  was  not  justified  by  the  facts  of  the  case. 
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My  lords,  we  were  pressed  very  much  in  argument  with 
considerations  as  to  the  motives  of  those  who  made  this  state- 
ment, and  it  was  pointed  out  with  great  accuracy  that  upon 
a  trial  in  the  nature  of  a  criminal  proceeding  it  had  been  held 
that  they  were  not  chargeable  with  that  which  was  laid  to 
their  charae  in  that  proceeding.  My  lords,  I  must  say  that, 
so  far  as  i  understand  the  case,  I  entirely  agree  with  the 
result  at  which  the  jury  arrived  in  that  proceeding ;  and, 
strange  as  it  may  appear,  I  think  there  is  a  great  deal  in 
the  papers  before  your  lordships  to  show  that  the  gentle- 
men who  formed  this  company  were  themselves,  judging  by 
the  extent  to  which  they  embarked  their  means  and  contin- 
ued their  property  in  the  concern,  laboring  under  the  im- 
pression that  this  transaction,  disasterous  as  it  ultimately 
turned  out,  had  in  it  the  elements  of  a  profitable  commer- 
cial undertaking ;  and  so  far  as  motive  is  concerned  they 
may  be  absolved  from  any  charge  of  a  wilful  design  or  mo- 
tive to  mislead  or  to  defraud  the  public.  But  in  a  civil 
proceeding  of  this  kind  all  that  your  lordships  have  to  ex- 
amine is  the  question,  Was  there  or  was  there  not  misrepre- 
sentation in  point  of  fact  t  And  if  there  was,  however  inno- 
410]  cent  the  *motive  may  have  been,  your  lordships  will 
be  obliged  to  arrive  at  the  consequences  which  properly 
would  result  from  what  was  done. 

But  now,  having  answered  the  first  question  as  I  am 
obliged  to  answer  it,  I  come  to  the  second  question  in  the 
case,  namely.  How  does  the  appellant  connect  himself  with 
this  statement  ?  The  prospectus  was  issued  on  the  12th  or 
13th  of  July,  1865,  and  a  copy  was  received  or  was  obtained 
by  the  appellant.  It  is  not  proved  from  whom  he  obtained 
it.  The  object  of  the  prospectus  on  the  face  of  it  is  clearly 
to  invite  the  public  to  take  shares  in  the  new  company. 
The  prospectus  is,  as  is  usual  in  such  cases,  an  invitation, 
and  there  is  appended  to  it  a  form  of  applicatiou  for  shares, 
which  was  to  be  filled  up,  and  upon  which  form  the  invita- 
tion was  to  be  answered.  It  is  a  prospectus  in  this  shape, 
addressed  to  the  whole  of  the  public,  no  doubt,  and  any 
oije  of  the  public  might  take  up  the  prospectus  and  appro- 
priate it  in  that  way  to  himself  by  answering  it  upon  the 
lorm  upon  which  it  is  intended  by  the  prospectus  that  it 
should  be  answered.  The  appellant,  however,  did  not  take 
up  and  did  not  appropriate  the  prospectus  in  this  way. 
For  reasons  which  it  is  unnecessary  to  inquire  into  he  de- 
clined to  take,  or  at  all  events  he  did  not  originally  take  any 
shares  in  the  company.  The  allotment  of  shares  began  on 
the  24th  of  July  ;  it  appears  to  have  been  completed  on  the 
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28th  of  July ;  and  it  is  stated  that  two  or  three  times  the 
number  of  shares  to  be  had  in  the  company  were  applied 
for.  The  allotment  having  been  completed,  the  prospectus, 
as  it  seems  to  me,  had  done  its  work ;  it  was  exhausted. 
The  share  list  was  full ;  the  directors  had  obtained  from  the 
company  the  money  which  they  desired  to  obtain.  The 
api)ellant  subsequently,  upon  the  17th  of  October,  several 
months  afterwards,  bought  1,000  shares  at  a  premium  of 
something  over  £7,  and  again,  still  later,  on  the  6th  of  De- 
cember, he  bought  1,000  other  shares  at  a  premium  of  some- 
thing over  £6.  He  bought  them  on  the  Stock  Exchange, 
and  ne,  of  course,  did  not  know  in  the  first  instance  from 
whom  he  bought  them.  In  point  of  fact,  it  appears  that  as 
to  the  greater  part  of  them  thev  were  shares  which  had 
origiDally  been  allotted  to  one  oi  the  old  partners,  Samuel 
Gumey,  by  whom  they  were  transferred  to  a  nominee  for 
himself,  in  whose  name  they  were  registered ;  they  were 
*then  sold  upon  the  market,  and  re-sold  apparently  [411 
several  times,  because  the  premium  seems  to  have  risen 
from  a  much  smaller  to  a  much  larger  sum,  and  ultimately 
they  were  sold,  at  the  premium  which  I  have  stated,  to  the 
appellant,  and  were  registered  in  his  name. 

JS'ow,  my  lords,  I  ask  the  question.  How  can  the  directors 
of  a  company  be  liable,  after  the  full  original  allotment 
of  shares,  for  all  the  subsequent  dealings  which  may  take 

Elace  with  regard  to  those  shares  upon  the  Stock  Exchange  ? 
I  the  argument  of  the  appellant  is  right,  they  must  be  liable 
ad  infinitum^  for  I  know  no  means  of  pointing  out  any  time 
at  which  the  liability  would,  in  point  of  fact,  cease.  Not 
only  so,  but  if  the  argument  be  right,  they  must  be  liable,  no 
matter  what  the  premium  may  be  at  which  the  shares  may 
be  sold.  That  premium  may  rise  from  time  to  time  from 
circumstances  altogether  unconnected  with  the  prospectus, 
and  yet,  if  the  argument  be  right,  the  appellant  would  be 
entitled  to  call  upon  the  directors  to  indemnify  him  up  to 
the  highest  point  at  which  the  shares  may  be  sold,  for  all 
that  he  may  expend  in  buying  the  shares.  My  lords,  I  ask, 
is  there  any  authority  for  this  proposition  ?  I  am  aware  of 
none. 

During  the  course  of  the  argument  I  took  the  liberty  of 
putting  to  the  learned  counsel  for  the  appellant  a  case  which 
1  think  was  not  answered,  and  to  which,  so  far  as  I  know, 
no  answer  can  be  given  that  would  be  favorable  to  the  ap- 

SeUant.     I  put  the  case  of  a  person  having  built  a  hotise  and 
esiring  to  sell  it.     He  comes  to  me  and  wishes  me  to  pur- 
chase it ;  he  describes  it  as«a  highly  advantageous  purchase, 
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and  makes  statements  of  fact  to  me  with  regard  to  the  house 
which  are  untrue  and  are  misrepresentations ;  but  I  decline 
to  purchase,  and  our  overtures  come  to  an  end.  He  subse- 
quently sells  it  to  some  other  person,  upon  what  terms  I 
know  not.  That  other  person  completes  th«  purchase,  and 
that  other  person,  desiring  to  raise  money  on  mortgage,  ap- 
plies to  me  to  lend  him  money.  I  lend  him  money  upon  a 
mortgage  of  the  house.  The  facts  stated  to  me  originally 
turn  out  to  be  untrue,  and  are  so  material  as  that  the  house, 
not  being  as  represented,  becomes  comparatively  worthless. 
I  then  apply  to  the  original  vendor,  remind  him  of  what  he 
told  me,  and  complain  to  him  that  my  money  lent  upon 
412]  mortgage  has  been  lost,  and  I  commence  an  *action 
against  him  for  damages  to  recover  my  loss.  I  ask,  could 
such  an  action  be  maintained  ?  I  know  of  no  authority  for 
it,  and  I  am  of  opinion  that  an  action  of  that  kind  would 
not  lie. 

My  lords,  I  take  the  rule  on  this  point  to  have  been  hap- 
pily stated  in  some  expressions  of  my  noble  and  learned 
triend  the  late  Lord-Chancellor  (Lord  Hatherley),  when  he 
was  Vice-Chancellor,  in  the  case  of  Barry  v.  Croskey  (*),  in 
passages  which  I  will  take  the  liberty  of  reading  to  your 
lordships.  The  first  occurs  during  the  argument.  Upon  a 
reference  to  the  case  of  Langridge  v.  Levy  ('),  the  Vice- 
Chancellor  said :  '*  I  take  the  ground  of  that  decision  to  have 
been,  that  the  false  representation  was  made  by  the  defen- 
dant with  a  view  that  it  should  be  acted  upon  by  the  son  in 
the  manner  that  occasioned  the  injury.  Mr.  Baron  Parke 
says:  'There  is  a  false  representation  made  by  the  defen- 
dant, with  a  view  that  the  plaintiff  should  use  the  instru- 
ment in  a  dangerous  way.^  The  father,  acting  upon  the 
faith  of  that  representation,  put  the  gun  into  the  hands  of 
his  son,  who  fired  it  off,  when  it  burst  and  injured  him. 
Suppose  a  stranger  knowing  nothing  of  what  had  passed 
between  the  father  and  the  defendant,  to  have  found  the  gun, 
lying  for  instance  at  an  inn.  If  a  stranger  so  finding  the 
gun  had  taken  it  up  and  fired  it,  and  the  gun  had  burst  and 
injured  him,  would  he  have  had  his  action  against  the  de- 
fendant upon  the  ground  that  Nock's  name  appeared  upon 
the  gun,  and  the  defendant  had  sold  it  with  tliat  name  ap- 
pearing upon  it,  and  as  a  gun  made  by  Nock."  Again,  in 
the  course  of  tbe  argument,  the  Vice-Chancellor,  addressing 
Mr.  Rolt,  says:  "Your  argument  would  show  that  every 
person  Who  in  consequence  of  DeBerenger's  frauds  upon 
the  Stock  Exchange  was  induced  to  purchase  stock  at  an 

(»)  2  J.  A  II.,  117,  118-123.  (0  4  M.  A  W.,  837. 
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advanced  price,  in  reliance  upon  the  false  rumor  he  had  cir- 
culated thiat  peace  was  concluded,  was  entitled  to  maintaia 
an  action  against  De  Berenger  for  the  increase  of  price. 
Would  not  such  consequences  be  too  remote  to  form  ground 
for  an  action?'*  Finally,  in  giving  judgment,  the  Vice- 
Chancellor  stated  what  he  understood  to  be  the  principles 
applicable  to  such  a  case.  First,  that  **  every  man  must  be 
befd  responsible  for  the  consequences  of  a  false  representa- 
tion made  by  him  to  another,  ui)on  which  that  other  acts,  and. 
so  acting,  is  injured  or  damnified ;  *secondly,  every  [41  o 
man  must  be  held  responsible  for  the  consequences  of  a 
false  representation  made  by  him  to  another,  upon  which  a 
third  person  acts,  and  so  acting,  is  injured  or  damnified, 
provided  it  appear  that  such  false  representation  was  made 
with  the  intent  that  it  should  be  acted  upon  by  such  third 
person  in  the  manner  that  occasions  the  injury  or  loss." 
And  thirdly,  he  continues:  "But  to  bring  it  within  the 
principle,  the  injury,  I  apprehend,  must  be  the  immediate 
and  not  the  remote  consequence  of  the  representation 
thus  made.  To  render  a  man  responsible  for  the  conse- 
quences of  a  false  representation  made  by  him  to  another 
upon  which  a  third  person  acts,  and  so  acting  is  injured  or 
damnified,  it  must  appear  that  such  false  representation  was 
made  with  the  direct  mtent  that  it  should  be  acted  upon  by 
such  third  person  in  the  manner  that  occasions  the  iniury  or 
loss.''  And  his  honor  comments  a  second  time  on  tne  case 
of  Letyy  v.  Langridge  (')  as  consistent  with  that  principle. 

My  lords,  upon  the  ^ouhds  which  I  have  mentioned,  and 
upon  the  principles  laid  down  in  the  case  of  Barry  v.  Cros- 
Jcey  n,  which  appear  to  me  to  be  consistent  with  what  is  stated 
by  aU  the  authonties  that  might  be  referred  to,  I  am  of  opinion 
that  the  appellant  in  this  case  has  entirely  failed  to  connect 
himself  with  the  representations  made  in  the  prospectus,  of 
which  in  my  opinion  an  original  allottee  might  have  com- 
plained^ but  of  which  the  present  appellant  cannot,  I  think, 
complain.  On  these  ^rounds,  thereiore,  I  a^^ee  to  the  mo- 
tion of  my  noble  and  Teamed  friend  that  this  appeal  ought 
to  be  dismissed. 

Lord  Chelmsford  :  My  lords,  I  wish  to  ask  your  lord- 
ships whether  you  think  that  there  is  anything  in  this  case 
that  ought  to  take  it  out  of  the  ordinary  rule  with  regard  to 
costs. 

Lord  Cairns  :  Your  lordships  have  been  in  the  habit,  I 
think,  of  adhering  very  firmlv  to  the  rule  that  in  this  house 
the  costs  on  the  dismissal  of  an  appeal  should  follow  the 

(»)  4  M.  «k  W.,  887.  (»)  2  J.  «k  H.,  117,  118-128. 
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result.  I  own  that  I  see  nothing  in  this  case  to  make  it  an 
exception  to  that  general  rule.  Your  lordships  arrive  at  the 
conclusion  which  was  arrived  at  by  the  court  below,  although. 
414]  not  on  the  same  grounds ;  but  if,  *by  reason  of  the  cir- 
cumstance that  the  grounds  are  not  the  same,  the  costs  were 
not  to  follow  the  result,  this  consecjuence  would  happen,  that 
in  every  case  in  which  the  decision  below  is  connrmed,  if 
the  grounds  upon  which  the  confirmation  proceeds  are  not 
the  same  as  the  raiio  decidendi  of  the  court  below,  the  un- 
successful party  must  be  absolved  from  paying  the  costs  of 
his  unsuccessful  appeal. 

Order  appealed  from  affirmed;  and  appeaZ 
dismissed  with  costs. 

Lords*  Journals^  ^\st  July^  1873. 

Solicitor  for  the  appellant :   W.  A.  Dovminq. 

Solicitors  for  the  various  respondents:  loung^  Jones j 
Roberts  <fe  Halej  Bevan  <fe  W hitting ;  Wilson^  Bristow 
&  Carprrmel;  Young ^  Maples^  Teesdale,  Nelson  &  Co.; 
Uptons^  Johnson^  Upton  &  Budd. 


See  note,  1  Eng.  Rep.,  611;  8  Id.,  1, 
28  note. 

A  director  who  makes  an  erroneous 
report  or  issues  an  incorrect  prospectus 
as  to  the  condition  of  his  company,  hon- 
estly believing  it  to  be  correct,  is  not 
liable  to  one  who  purchases  stock  of  the 
company  on  the  faith  thereof.  Parker  v. 
McQuestin,  82  Upper  Canada  Q.  B.,  278. 

But  if  the  statements  be  false  and 
fraudulent,  he  is  liable,  although  they 
were  made  to  the  stockholders,  for  they 
are  intended  and  are  used  for  public  in- 
formation. Parker  v.  McQuestm,  82  Up- 
per Canada  Q.  B.,  273;  Newberry  v. 
Garland,  81  Barb.,  121;  Mor$e  v.  Swits, 
19  How.  Prac,  275. 

See  Mabey  v.  Adams,  8  Bosw.,  846. 

Officers  of  a  corporation  who  issue  stock 


which  is  fraudulent  or  unauthorized,  are 
liable  to  one  who  bona  fide  purchases  it 
of  another:  Brufy.  Mali,  86  N.  Y.,  678; 
Cazeaux  v.  Malt ,  26  Barb.,  578;  ShotweU 
y.  Mali,  88  Barb.,  446. 

But  the  purchaser  must  prove  that  it 
was  unauthorized.  Brujf  v.  Mali,  86 
K  Y.,  678. 

A  stockholder  may  maintain  an  action 
against  a  director  who  fraudulently  issues 
stock,  and  thus  depreciates  the  value  of 
his  stock.  Gardner  v.  Pollard,  10  Bosw., 
674 ;  Ang.  A  Ames  on  Corp.,  §§  812,  814, 

But  the  corporation  must  be  a  party  to 
the  action.  Gardner  v.  Pollard,  10 
Bosw..  674. 

Although  it  seems  it  is  not  h'able  for 
the  fraudulent  acts  of  the  directors. 
NichoVa  Gate,  8  De  Gex  dk  Jones,  877. 
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[Law  Reports,  6  House  of  Lords,  414.] 
July  10,  11,  14,  81,  1878. 

♦Cesar  Lamare,  Appellant;  and  Thomas  Dixon  [414 

Respondent. 

AffreemerU — Speeifie  Performanee^^Acqmetcence — Form  of  Decree — CotU. 

A  decree  for  specific  performance  of  a  contract  cannot  be  accompanied  by  direct- 
ing an  inquiry  whether  a  matter  which  was  a  consideration  for  entering  into  the 
contract  has  been,  or  can  be,  properly  performed. 

Where  a  suit  is  instituted  for  specinc  performance  of  a  contract,  and  the  defence 
Bet  up  is,  that  the  contract  was  m&de  in  consideration  of  certain  promises  which  the 
pbuntiff  had  not  fulfilled,  a  delay  to  defeat  that  defence  must  be  such  as  amounts  to 
an  acquiescence  in  the  non-fidfilment  of  the  alleged  promises. 

Where  the  subject  of  the  contract  was  an  agreement  to  take  the  lease  of  a  house, 
and  the  proposed  tenant  went  into  possession  at  once,  and  occupied  for  two  years, 
but,  white  continuincf  in  occupation,  from  time  to  time  called  on  the  landlord  to  ful- 
fil promises  which  the  tenant  alleged  to  have  been  the  inducement  for  the  contract. 


nd  paid 
Held,\ 


,  that  these  circumstances  did  not  amount  to  such  acquiescence  as  to  prevent 
the  tenant  from  ultimately  refusing  to  perform  the  contract,  but  *that  the  [41ft 
payments  were  to  be  treated  as  merely  made  in  respect  of  the  actual  use  and  occu- 
pation, and  in  no  other  character. 

Per  Lord  Chklmbfokd  :  The  exercise  of  the  jurisdiction  of  equity  as  to  enforcing 
specific  performance  of  agreements,  is  not  a  matter  of  right  in  the  party  seeking  relief 
but  of  discretion  in  the  court. 

Per  Lord  Cadkxs:  The  law  implies  that  a  person  who  takes  possession  of  premises 
before  the  agreed  works  to  render  them  fit  for  occupation  are  at  an  end,  does  so  with- 
out prejudice  to  his  rights  under  the  agreement. 

A.  was  the  owner  of  some  land,  on  which  he  was  about  to  erect  buildings,  B. 
wished  to  have  cellars  there  for  wine  vaults.  A.  promised  that  they  should  be  made 
dry,  but  would  not  introduce  that  promise  into  the  written  aCTcement  B.,  however, 
confiding  in  the  promise,  signed  the  agreement,  by  which  he  undertook  to  accept 
frfHu  A.  a  lease  of  the  vaults  for  a  certain  term  and  at  a  certain  rent  B.  was  to  pay 
down  £100,  and  was  to  pay  another  £100  on  the  execution  of  the  leiise.  B.  pi^id  liie 
first  £100,  and,  for  his  own  convenience,  before  the  day  fixed,  took  possession  of  the 
vaults,  and  placed  therein  a  large  quantity  of  winej  but  soon  complained  that  the 
vaults  had  not  been  made  dry.  These  complaints  he  constantly  renewed,  and  every 
time  he  paid  the  rent  paid  it  under  protest;  and,  finally,  after  more  than  two  years' 
actual  occupation  of  the  cellars,  refused  to  sign  the  lease  on  the  ground  that  the  cel- 
lars had  not  been  made  fit  for  bis  occupation,  and  he  did  not  pay  the  second  sum  of 
£100,  but  removed  his  stock  of  wines  to  another  place.  On  a  bill  for  specific  per- 
formance, the  court  below  apranted  a  decree  against  B.,  but  accompanied  it  with  a 
direction  that  there  should  oe  an  inquiry  whether  a  certain  thing  suggested  by  B.  in 
the  course  of  the  long  correspondence  between  the  parties,  but  neglected  by  A., 
ahould  not  be  done: 

Hdd,  that  the  decree  in  this  form  was  erroneous : 

Held,  also,  that  the  taking  possession  of  the  vaults  and  the  payment  of  the  rent, 
which  payment  must  be  attributed  to  the  actual  use  and  occupation  of  the  premises, 
did  not  prevent  B.  from  setting  up  as  a  defence  the  non-performance  of  the  promise 
which  had  been  the  inducement  to  the  contract 

UHd^  also,  that  as  there  had  been  delay  on  both  sides,  though  the  plainti^'s  bill 
ought  to  be  dismissed,  it  must  be  dismissed  without  costs. 

Appeal  a^inst  a  decree  of  Lord  Chancellor  Hatherley, 
which,  reversing  a  previous  decree  of  the  Master  of  the  Rolls, 
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had  granted  a  decree  for  specific  performance,  accompanied 
by  a  direction  for  an  inquiry.  JDixon  was  the  holder  of 
some  land  in  Eaton  Lane,  rimlico,  and  was  about  to  build 
upon  it ;  Lamare  was  a  wine  merchant,  dealing  especially^ 
in  French  wines,  for  which,  as  he  alleged,  he  requi^  very- 
dry  cellars.  He  entered  into  negotiations  with  Dixon  for 
the  hire  of  the  cellars  under  the  buildings  which  Dixon  pro- 
posed to  erect.  Dixon,  as  it  was  alleged,  promised  that  the 
walls  and  floors  of  the  cellars  should  oe  concreted,  and  said 
that  would  make  them  dry.  The  terms  of  the  conversations 
416]  *oii  this  matter  were  differently  represented  in  the 
affidavits  in  the  cause,  and  formed  the  subject  of  comments 
in  the  judgments  delivered  in  the  house.  There  was  not  in- 
troduced into  the  written  agreement  any  specific  promise  as 
to  making  the  cellars  dry,  but  Lamare  became  satisfied 
through  his  conversations  with  Dixon  that  they  would  be 
made  dry,  and,  on  the  10th  of  July,  1867,  he  signed  an 
agreement  for  a  lease.  By  the  terms  of  this  agreement  he 
was  at  once  to  pay  down  a  sum  of  £100,  and  on  the  execu- 
tion of  the  lease  he  was  to  pay  another  sum  of  £100 ;  the 
tenancy,  beginning  on  Christmas  Day,  1867,  was  to  be  for 
twenty-one  years,  at  a  yearly  rent  of  £130.  The  cellars  were 
to  be  of  the  height  of  8  ft.  6  in.,  and  Dixon  engaged  before 
the  24th  of  December  to  cause  the  fioor  and  exterior  side  of 
the  walls  of  the  cellars  to  be  well  concreted,  and  that  there 
should  be  a  water-closet,  cistern,  and  sink  constructed  in 
the  cellars,  vdth  water  laid  on,  and  that  the  premises  should 
be  completely  finished  for  occupation  by  the  25th  of  Decem- 
ber then  next: 

Lamare  having  at  the  time  a  large  quantity  of  wine  on 
hand,  proposed  to  enter  on  the  premises  at  an  earlier  period, 
and  he  did  so  on  the  6th  of  December,  and  deposited  his 
wines  in  the  cellars.  That  this  was  to  be  v^thout  prejudice 
to  Lamare' s  right  under  the  agreement  was  asserted  on  one 
side  and  denied  on  the  other.  As  the  buildings  above  were 
to  be  on  the  level  with  the  road,  and  the  cellars  were  to  be 
of  the  height  of  8  ft.  6  in.,  it  became  necessan^  to  sink  the 
flooring  of  the  cellars  lower  than  had  been  at  nrst  intended, 
and  the  result  was  to  bring  the  cellar  flooring  below  the  level 
of  the  main  sewer  of  the  juace.  The  cellars,  therefore,  could 
not  be  drained  in  the  usual  way,  and  they  were  stated  to  be 
very  damp.  Lamare  complained  of  this ;  but  nothing  was 
done  to  his  satisfaction  to  cure  the  evil.  The  day  for  sign- 
ing the  lease  arrived ;  the  draft  lease  was  sent  to  him,  but 
he  would  not  execute  it.  A  long  correspondence  ensued, 
and,  among  other  things,  the  erection  of  catch-pits  was  sug- 


Digitized  by  V:iOOQIC 


VoL  VL]  ENGLISH  AND  IRISH  APPEALS.  87 

Lamare  v.  Dixon.  1878 

gested  by  Lamare' s  surveyor,  but  the  suggestion  was  never 
acted  on  by  Dixion.  Dunng  all  this  time  Lamare  continued 
in  occupation  of  the  cellars,  and  alvirays  regularly  paid  the 
rent  stipulated  for  in  the  agreement,  but  always  paid  it 
under  protest.  On  the  14th  of  October,  1869,  a  pipe  burst 
on  the  premises,  and  Lamare  called  on  Dixon  to  remedy  the 
mischief.  *This  was  not  done,  and  Lamare  wrote  to  [417 
Bay  that  if  Dixon  did  not  do  what  was  necessary  to  make 
the  cellars  dry,  he  would  himself  do  it  and  charge  Dixon 
with  the  amount.  Dixon  refused  to  do  anythmg,  and, 
finally,  Lamare  cave  notice  of  his  intention  to  quit  the  prem- 
iseS)  and  he  did  (^uit  them.  .Dixon,  on  the  23d  of  Decem- 
ber, 1869,  filed  his  bill  for  specific  performance  of  the 
agreement.  Lamare,  by  his  answer,  admitted  having  taken 
X)osse8sion  of  the  premises,  and  paid  rent,  but  only  under 
protest,  and  he  alleged  that  it  was  of  the  essence  of  the 
agreement  that  the  cellars  should  be  dry,  but  that  thev  were 
not  so,  and  had  not  been  made  dry,  but  were  unfit  for  the 
purpose  for  which  he  had  agreed  to  take  them,  and  he  had 
therefore  been  compelled  to  leave  them.  Evidence  was 
taken  on  both  sides,  and,  on  the  hearing,  the  Master  of  the 
BoUs  dismissed  the  bill.  On  appeal,  Lord'Chancellor  Hath- 
erly,  looking  at  the  conduct  of  Lamare,  in  taking,  and  so 
long  retaining  possession,  as  having  precluded  him  from 
finally  refusing  to  execute  the  lease,  thought  he  could  not 
resist  the  claim  for  specific  performance,  but  must  be  left  to 
his  remedy  a^inst  Dixon  lor  any  damages  he  might  have 
suffered-  His  lordship  therefore  reversed  the  decision  of 
the  Master  of  the  Rolls,  and  decreed  specific  performance  of 
the  agreement ;  and  he  accompanied  this  decree  with  a  di- 
rection that  there  should  be  an  inquiry  whether  the  catch- 
pools  and  pumps,  as  suggested  by  Lamare' s  surveyor,  were 
necessary  or  proper  for  the  fit  occupation  of  the  premises 
for  Lamare' SDUsiness,  and  if  so,  what  compensation  or  al- 
lowances ought  to  be  made  to  Lamare  in  respect  thereof. 

This  was  an  appeal  against  that  decree. 

Mr.  Southgate^  Q.C.,  and  Mr,  KeJcewich^  for  the  appel- 
lant :  The  Ixjrd  Chancellor,  although  in  favor  of  Lamare  up 
to  a  certain  point,  namely,  to  the  effect  that  everything 
proper  had  not  been  done,  and  that  there  might  have  been 
something  else  done,  which  ought  to  have  been  done,  and 
still  desiring  to  know  whether  something  else  might  not  be 
done,  yet  decreed  specific  performance.  This  was  errone- 
ous. The  two  parts  of  the  decree  were  inconsistent  with 
each  other.  In  form  therefore  the  decree  was  wrong.  It 
was  also  wrong  in  substance.     The  circumstances  *in  [418 
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this  case  were  such  that  the  court  ought  not  to  have  granted 
specific  performance:  Bay  y.  New7nan(^)\  Towns'end  v. 
SxmdgToom(^)\'B,Ti<di  where  representations  are  made  and 
really  constitute  the  bases  of  a  contract,  but  are  not  carried 
into  effect,  they  may  become  the  ground  for  refusing  specific 
performance  01  the  contract  though  the  execution  oi^them 
might  not  be  enforceable  against  the  person  who  made 
them :  Myers  v.  Waison  (*),  where  the  representations  were 
made,  not  by  the  vendor  himself  but  by  his  agent,  and  yet, 
those  representations  being  unfulfilled,  specific  performance 
was  refused. 

Mr.  Kay^  Q.C.,  and  Mr.  TT.  Pearson^  Q.C.,  for  the  respon- 
dent :  Myers  v.  Waison  does  not  establish  what  is  sup- 
posed, or  does  not  apply  here.  There  the  vendor  undertook 
to  do  certain  specific  things,  which  things  were  never  done. 
When,  therefore,  it  was  sought  to  obtain  against  the  vendee 
specific  performance  of  his  part  of  the  agreement,  he  could 
well  answer  the  demand  by  saying  that  the  other  part  of  the 
same  agreement  had  been  left  unperformed.  Here  there 
was  no  undertaking  that  Dixon  would  do  any  specific  thing 
which  he  had  left  undone,  or  that  he  had  left  undone  any- 
thing that  he  really  contracted  to  do.  He  denied  that  he 
had  ever  given  an  absolute  promise  that  the  cellars  should 
be  dry ;  he  had  said  that  he  would  put  down  concrete,  and* 
then  that  they  would  be  dry.  That  was  a  matter  of  opinion 
as  to  a  future  fact,  and  could  not  be  a  ground  for  refusing 
specific  performance.  He  put  down  the  concrete,  and  he 
had  done  all  in  his  power  to  make  the  cellars  diy,  and  tho- 
roughly performed  what  he  contracted  to  do.  If  the  cellars 
were  not  dry  it  was  no  fault  of  his.  There  was  no  agree- 
ment whatever  that  they  should  be  made  dry  at  all  costs ; 
but,  in  fact,  they  were  sufficiently  dry  for  all  purposes  of 
use.  Lamare  had  shown  this  by  remaming  in  them  so  long 
a  time.  His  own  conduct  therefore  was  an  answer  to  his 
own  complaint,  both  in  equity  and  in  fact.  There  was  no 
concealment  here,  and  consequently  no  ground  on  which 
Lamare  could  base  his  refusal  to  perform.  Whatever  obiec- 
419]  tion  he  might  have  had  he  had  waived:  '^Burnell  v. 
Brown  (*).  The  contract  here  was  in  writing,  and  was  con- 
clusive ;  the  alleged  parol  understanding  could  not  control 
nor  even  affect  it :  Hayioood  v.  Cope  (').  Lamare,  who  had 
had  cellars  in  the  neighborhood,  knew  as  well  as  Dixon 

(»)  2  Cox.,  77;    and  see  CaUaghan  v.        (»)  1  Sim.  (N.S.).  628 ;   see  Sug.  V.  <& 
CaUaghan,  8  CI.  A  F.,  874.  P.,  IStli  ed.,  p.  20,  see  aUo  pp.  131,  231. 

O  ti  Yea.,  328.  (•»)  1  Jac  &  W.,  168. 

(*)  26  Beav.,  140. 
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^what  the  place  was,  and  he  could  not,  after  taking  posses- 
sion and  so  long  remaining  in  possession,  set  up  a  claim  to 
be  released  from  his  contract  on  the  ground  that,  his  expec- 
tations had  been  disappointed. 

Mr.  Sovihgate  rephed. 

Lord  Chelmsfobd  :  My  lords,  this  is  an  appeal  from  a 
decree  of  Lord  Chancellor  Hatherley,  which  reversed  a  pre- 
vious decree  of  the  Master  of  the  Bolls  dismissing  the  bill 
filed  by  the  respondent  for  the  purpose  of  compelling  specific 
performance  of  the  acreement  oetween  the  parties. 

The  respondent  is  tne  lessee  of  a  piece  of  land  in  Eaton 
Lane,  Pimlico,  upon  which  he  was  about  to  build.  The  ap- 
pellant, a  wine  merchant,  was  in  want  of  vaults  for  his  busi- 
ness, and  negotiations  took  place  for  an  agreement  between 
the  parties,  that  the  respondent  should  Duild  cellars,  and 
the  appellant  take  them  upon  lease.  In  the  discussions  as 
to  the  terms  of  the  lease  the  necessity  of  dryness  of  the  cel- 
lars was  mentioned,  and  the  respondent  assured  the  appel- 
lant that  the  concrete  on  the  outer  walls  and  on  the  floor 
provided  for  bv  the  agreement  would  keep  the  cellars  per- 
fectly dry.  Tne  agreement  was  entered  into  upon  the  10th 
of  July,  1867.  The  respondent,  in  consideration  of  £100 
paid  down,  and  of  another  £100  which  was  to  be  paid  upon 
the  execution  of  the  lease,  agreed  to  "  construct,  erect,  and 
completely  finish  on  and  under  the  site  of  the  messuages 
and  premises"  in  King's  Row  and  Eaton  Lane,  Pimlico,  ^'a 
messuage,  coach-houses,  and  stable,  with  rooms  and  loft 
above  tne  said  coach-houses  and  stable,  and  the  said  vaults 
thereunder,  according  to  tiie  elevations  and  measurements 
shown  upon  a  plan  signed  by  both  parties,"  and  to  grant  a 
lease  to  the  appellant,  which  was  to  commence  upon  Christ- 
mas Day  following,  at  the  rent  of  £130  a  year.  It  was  agreed 
by  the  respondent  that  the  premises  should  be  fit  *f or  [420 
occupation  on  Christmas  day,  1867,  the  day  upon  which 
the  lease  was  to  begin.  The  agreement  contained  a  clause 
that  Dixon  should  oe  '*  at  libertv  from  time  to  time  to  enter 
the  premises  to  be  demised  at  all  reasonable  times,  to  open, 
repair,  and  cleanse  all  or  any  of  the  drains  or  sewers  under 
the  said  premises."  And  it  was  agreed  by  Dixon  that  he 
would  construct  the  vaults  to  be  *'  of  the  height  of  8  ft.  6  in. 
at  least ;"  and  that  he  would  "cause  the  floor  and  exterior 
side  of  the  walls  of  the  vaults  to  be  well  concreted." 

The  appellant  entered  upon  the  premises  before  the  day 
fixed,  and  while  the  works  to  be  done  were  still  in  an  incom- 
plete state.  The  agreement  appears  to  contemplate  that 
there  would  be  drains  to  the  premises.     But  as  there  was  to 
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be  a  coach-house  over  the  wine  vaults,  and  the  vaults  by  the 
agreement  were  to  be  8  ft.  6  in.  in  height,  it  was  found  neces- 
sary, in  order  to  give  the  requisite  height  to  the  vaults,  and 
also  to  provide  for  convenient  access  to  the  coach-house,  to 
lower  the  vaults,  and  thus  to  bring  the  bottom  of  them  to  a 
depth  of  two  or  three  feet  below  the  level  of  the  main  sewer ; 
a  system  of  self-acting  drainage,  therefore,  became  impossi- 
ble. A  short  time  after  the  occupation  commenced  the 
premises  were  far  from  being  in  the  dry  state  the  necessity 
of  which  had  been  pressed  upon  the  respondent's  attention. 
He  had  agreed  that  they  should  be  fit  for  the  appellant's 
occupation  as  a  wine  merchant,  and  both  the  Master  of  the 
Rolls  and  the  Lord  Chancellor  held  that  they  never  were  in 
a  proper  state  for  a  wine  merchant's  business. 

It  is  unnecessary  to  go  minutely  into  evidence  upon  this 
subject,  but  I  will  just  point  your  lordships'  attention  to  the 
evidence  given  by  two  servants  of  the  appellant,  and  also 
by  two  wine  merchants.  John  Saunders,  who  had  been  in 
the  employment  of  the  appellant  for  upwards  of  nine  years, 
says :  ^'  During  the  whole  of  the  time  of  the  occupation  of 
the  defendant,  after  the  first  two  months,  there  was  always 
water  running  down  the  walls  of  the  cellars,  and  coming  up 
through  the  floor,  to  such  an  extent  that  I  have  myself 
more  than  once  laid  down  boards  to  walk  on  when  work- 
ing in  the  cellars,  and  I  have  also  seen  other  persons  lay- 
down  boards  for  the  same  purpose  when  working  in  the  said 
cellars." 

And  Edouard  Prieur,  also  in  the  service  of  the  appellant, 
42 1 1  says :  *  "  A t  the  time  the  said  defendant  stowed  the  said 
hogsheads  of  wine  upon  the  said  premises  there  was  no 
appearance  of  dampness  in  the  said  cellars,  but  after  the  de- 
fendant had  been  in  occupation  for  some  time  the  water 
commenced  to  come  into  the  said  cellars  in  considerable 
quantities ;  it  used  to  drip  from  the  ceilings  and  to  pour 
down  the  walls,  and  run  in  little  streams  under  the  wine- 
bins  ;  and  I  have  sometimes  seen  the  water  standing  on  the 
floor  of  the  said  cellar  to  a  dejjth  of  about  two  inches  at 
different  parts,  on  which  occasion  I  have  had  boards  put 
along  for  persons  to  walk  over."  Then  we  have  the  evi- 
dence of  two  wine  merchants.  The  first  is  George  Ridley, 
who  says:  "I  know  the  cellars  in  Eaton  Lane  lately  occu- 
pied by  the  defendant,  and  I  well  remember  visiting  them 
m  the  early  part  of  the  present  year,  when  the  condition  of 
the  said  cellars  was  sucn  as  to  render  them  utterly  unfit  for 
use  as  wine  cellars.  The  walls  were  very  wet,  and'  the  water 
seemed  to  me  to  be  oozing  through  them  and  to  be  rising  up 
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through  the  floors,  whereon  in  some  places  it  stood  in  little 
pools.  The  sawdust  throughout  the  vaults  was  saturated 
with  water,  and  I  noticed  little  streams  of  water  trickling 
under  the  bins  of  wine  towards  the  centre  of  the  said  vaults. 
I  did  not  see  any  means  of  getting  rid  of  the  water  I  saw  in 
the  said  vaults.  I  am  enabled  to  say  with  confidence,  from 
my  very  long  experience  in  the  trade,  that  the  said  vaults 
are  utterly  unfit  for  use  as  vaults  for  the  storage  of  French 
wine."  And  Pannot  says :  ''I  have  no  hesitation  in  sa^ng 
that  the  said  cellars  are  quite  unfit  for  the  storage  of  wine, 
and  that  great  damage  mav  have  been  occasioned  to  the 
vnne  of  the  defendant  by  the  wet  during  the  time  it  was 
stored  in  the  said  cellars." 

Upon  this  ground,  my  lords,  Lamare  would  undoubtedly 
have  succeeded  in  resisting  the  specific  performance  of  the 
agreement  before  the  Lord  Chancellor,  as  he  had  done  before 
the  Master  of  the  Rolls  ;  but  the  Lord  Chancellor  held  that 
he,  by  remaining  upon  the  premises,  and  insisting  upon  the 

Serformance  of  the  agreement,  had  deprived  himself  of  the 
efence  to  the  suit  which  he  would  otnerwise  have  had.  I 
apprehend  that  upon  an  objection  that  dela^  has  taken 
away  a  person's  right  to  resist  a  suit  for  specific  perform- 
ance, it  must  be  a  delay  under  such  circumstances  as  to 
amount  to  a  presumption  of  acquiescence.  Upon  that  mat- 
ter *the  facts  were  these :  After  taking  possession,  [422 
Lamare  was  continually  complaining  that  Dixon  had  not 
performed  his  agreement.  Lamare  paid  his  rent  at  first  with 
"  reserves,  as  it  was  called,  and  afterwards  under  protest ;  and 
on  the  9th  of  July,  1868,  he  stated  that  he  should  continue  to 
pay  in  the  same  manner,  until  Dixon  had  performed  his 
agreement.  Dixon  sent  back  the  letter  with  these  words 
written  upon  it :  ^'  I  have  done  all  I  a^eed  to  do,  and  shall 
do  no  more."  Matters  remained  in  this  state  until  the  30th 
of  September,  1868,  when  Lamare  wrote  to  Dixon  this  letter : 
"  Being  just  returned  from  my  usual  two  months'  journey  in 
France,  and  finding  that  my  premises  are  still  incomplete, 
and  wanting  in  many  matters  mentioned  to  you  and  to  your 
solicitor  by  myself  and  by  my  solicitor,  and  in  other  matters 
not  specifically  mentioned,  but  which  present  themselves  at 
once  upon  inspection  of  the  premises,  and  particularly 
that  the  cellar  must  be  drained  before  the  winter,  to  make  it 
at  all  fit  for  my  business,  I  beg  hereby  to  give  you  notice  that 
if  you  do  not  cause  all  the  above  matters  to  be  done  upon 
the  premises,  or  at  least  commenced  before  this  day  fort- 
nijght,  I  shall  myself  do  what  is  necessary,  and  charge  you 
with  the  amount  of  my  outlay."  The  Lord  Chancellor  says 
8  EsG.  Rep.  6 
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that  this  was  an  adhering  to  and  insisting  upon  the  agree- 
ment, and  undoubtedly,  in  a  sense,  that  is  correct.  But 
we  must  have  some  regard  to  the  situation  in  which  Lamare 
was  placed.  He  had  upwards  of  30,000  bottles  of  wine  in 
the  vaults.  The  inconvenience  and  expense  of  this  stock 
being  removed  would  have  been  very  great,  and  he  was  most 
anxious  to  remain,  and  willing  to  do  so,  if  Dixon  would  but 
put  the  premises  in  a  proper  state.  The  letter  of  the  30th 
of  September  was  intended  to  compel  Dixon  to  perform  his 
agreement,  by  Lamare  threatening  to  do  sometning,  which 
he  could  have  no  right  to  do  under  the  agreement  itself. 

From  September,  1868,  to  October,  1869,  there  was  a  pause 
on  both  sides.  As  Mr.  Kekewich  very  tersely  observed, 
quiescence  is  not  acquiescence.  But  Lamare  cannot  be  said  to 
have  been  entirely  passive,  as  he  continued  to  pay  his  rent, 
though  under  protest.  This  was  intended  to  warn  Dixon  that 
he  must  not  consider  the  payment  of  the  rent  as  a  submission 
to  the  agreement.  Lamare  was  bound  to  pay,  and  could  have 
been  compelled  to  pay,  for  the  use  and  occupation  of  the  prem- 
423]  ises,  and  in  an  action  of  this  Mescription  the  rent  would 
probably  have  been  taken  as  the  measure  of  his  liability. 
Dixon,  by  his  conduct,  might  well  have  led  Lamare  to  believe 
that  the  question  as  to  the  agreement  was  still  open.  He  ac- 
cepted the  rent  paid  under  protest,  without  anv  objection.  He 
never  pressed  for  payment  of  the  £100  originally  payable ;  he 
did  not  insist  upon  the  draft  lease  bein^  accepted,  so  that, 
on  delivery  of  the  lease,  the  other  £100  might  become  due. 

Now,  my  lords,  the  exercise  of  the  jurisdiction  of  equity ' 
as  to  enforcing  the  specific  performance  of  agreements,  is 
not  a  matter  of  right  m  the  party  seeking  reliei,  but  of  dis- 
cretion in  the  court — not  an  arbitrary  or  capricious  discre- 
tion, but  one  to  begoverned  as  far  as  possible  by  fixed  rules 
and  principles.  The  conduct  of  the  party  applying  for 
relief  is  always  an  important  element  for  consideration. 
Now  Dixon  from  first  to  last  had  not  performed  the  agree- 
ment by  making  the  vaults  fit  for  the  occupation  of  a  wine 
merchant.  Of  this  opinion,  as  I  have  already  remarked,  were 
both  the  Master  of  the  Rolls  and  the  Lord  Chancellor.  He  has, 
therefore,  no  merit  in  himself  to  entitle  him  to  the  consider- 
ation of  the  court.  His  claim  rests  entirely  upon  the  assumed 
acquiescence  of  Lamare.  Lamare  took  possession  before  all 
the  works  were  done,  but  he  did  so  upon  the  faith  that  they 
would  be  afterwards  completed  accoraing  to  the  agreement. 
His  position  would  have  been  different  if  he  had  waited  to 
take  possession  until  the  day  mentioned  in  the  agreement^ 
and  had  then  taken  possession  of  them  upon  the  assiimp- 
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tion  that  everything  had  been  completed  which  Dixon  was 
bound  to  do.  If  liinare,  without  ascertaining  for  himself 
whether  this  was  so  or  not,  had  entered  upon  tne  premises, 
and  had  placed  his  wine  in  the  vaults,  and  had  kept  posses- 
sion of  them  after  finding  out  that  the  agreement  had  ii6t 
been  performed,  his  case  would  have  been  very  diflferent. 
But  relying  upon  the  agreement  being  performed  on  Dixon's 
part,  he  placed  himself  in  a  situation  in  which  he  was  almost 
under  duress  as  to  remaining  in  the  premises.  He  held  on, 
hoping  from  time  to  time  that  something  would  be  substituted 
for  self-acting  drainage.  Dixon  admitted  his  obligation  to 
do  something  by  putting  up  a  catch-pool  and  pump,  which, 
however,  were  quite  insufficient  to  keep  the  vaults  dry.  If 
he  had  put  up  sufficient  catch-pools,  Lamare  would  have  been 
very  glad  to  remain  in  the  premises.  *And  the  Lord  [424: 
Chancellor,  in  his  decree  for  specific  performance,  directs 
an  inquiry  whether  the  catch-pools  suggested  on  behalf  of 
Lamare  were  necessary  for  the  fit  occupation  of  the  cellars. 

Looking  to  the  fact  that  the  agreement  has  never  been 
performed  on  the  part  of  Dixon,  and  that  he  permitted  La- 
mare to  take  possession  under  the  belief  that  he  would  com- 
plete what  was  necessary  to  be  done,  which  he  has  not  done ; 
and  having  regard  to  the  difficulties  in  which  he  has  placed 
Lamare,  which  made  him  anxious  not  to  quit  the  premises 
if  Dixon  would  render  them  fit  for  his  occupation  ;  though 
Lamare  may  have  delayed  too  long  insisting  upon  his  extreme 
right  to  abandon  the  agreement,  yet  Dixon,  never  having 
from  first  to  last  performed  his  part,  he  comes  before  a  court 
of  equity  with  no  merit  of  his  own  to  entitle  him  to  relief, 
and  assuming  that  there  are  faults  on  both  sides,  Lamare, 
who  is  upon  the  defensive,  is  in  the  more  favorable  position 
of  the  two.  I  do  not  thinfc,  upon  the  exercise  of  a  mir  and 
just  discretion,  that  this  is  a  case  in  which  specific  performance 
ought  to  have  been  decreed. 

I  submit,  therefore,  that  the  decree  of  the  Lord  Chancel- 
lor ought  to  be  reversed.  But  I  suggest  to  your  lordships 
that  the  Master  of  the  Rolls,  in  dismissing  the  respondenr  s 
bill  ought  not  to  have  dismissed  it  with  costs.  I  would 
therefore  suggest  that,  reversing  the  decree  of  the  Lord 
Chancellor,  the  case  should  be  remitted  with  a  declaration 
that  the  respondent's  bill  ought  to  be  dismissed  without 
costs.  There  should  be  no  costs  of  the  appeal  before  the 
Lord  Chancellor,  and  no  costs  of  the  present  appeal. 

Lord  Colonsay  was  of  the  same  opinion ;  and  had  no 
doubt,  upon  the  evidence,  that  these  premises  were  not  fit 
for  the  business  of  the  appellant. 
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Under  these  cironmstances,  the  respondent  was  not  in  a 
position  to  insist  upon  the  specific  performance  of  the  agree- 
ment. 

Lord  Cairns  :  My  lords,  the  decree  in  this  case  which  is 
under  appeal  has  been  framed,  I  have  no  doubt,  with  the 
most  scrupulous  desire  to  do  exact  justice  between  the  par- 
ties ;  but  it  has  adopted  a  form  which  appears  to  me  to  be 
425]  unusual  in  cases  of  specific  *performance,  and  to  be 
attended  with  considerable  danger.  The  decree,  as  vour 
lordships  will  observe,  declares  that  the  agreement  ougnt  to 
be  specifically  performed;  it  orders  the  specific  penorm- 
anoe  of  the  agreement,  and  orders  the  defendant  (Lamare) 
to  pay  the  costs  of  the  suit.  The  Lord  Chancellor  at  the 
same  time  expressed  an  opinion  that  it  was  an  essential  part 
of  the  agreement  that  the  premises,  the  subject  of  the  agree- 
ment, should  befit  for  occupation  by  Lamare,  and  directed 
this  inquiry  t  "Ordered,  that  an  inquiry  be  made  whether 
the  other  catch-pools  and  pump  suggested  by  the  surveyor 
of  the  defendant  were  necessary  or  x)roi)er  for  the  fit  occu- 
pation of  the  said  vaults  and  premises  for  use,  and  if  so 
what  comjjensation  or  allowance  ought  to  be  made,"  Now, 
my  lords,  it  is  abundantly  clear  upon  the  case,  as  indeed  the 
decree  assumes,  that  these  catch-pools  and  pump  were  sug- 
gested by  the  surveyor  of  Lamare  at  a  very  early  period. 
When  they  were  suggested  they  were  refused  on  the  part  of 
Dixon,  and  the  refusal  was  repeated  more  than  once  at  sub- 
sequent periods ;  and  after  that  suggestion  and  after  that 
refusal,  Lamare  claimed  the  right  (I  do  not  at  present  speak 
of  the  question  of  delay)  to  relinquish  the  premises  and  not 
to  be  bound  by  the  agreement,  and  he  left  the  premises. 

Now,  my  lords,  if  it  should  turn  out  that  the  inquiry,  the 
order  for  which  I  have  read,  should  result  in  the  finding 
that  the  catch-pools  and  pump  were  necessary  for  the  fit 
occupation  by  Lamare  of  the  vaults  and  premises,  the  result 
wouM  be  this :  there  would  be  a  claim  made  by  the  defen- 
dant in  the  suit  to  have  that  done  which  was  necessary  for 
the  fit  and  proper  occupation  of  the  premises ;  there  would  be 
a  refusal  on  the  part  oi  theplaintiflf  in  the  suit,  before  the  suit 
was  instituted,  to  do  that  which  was  thus  found  to  be  necessary 
and  proper ;  there  would  then  be  a  relinquishment  of  the 

g remises  by  the  defendant  in  the  suit,  and  still  there  would 
e,  after  that,  a  decree  for  specific  performance  and  costs 
against  him.     My  lords,  I  own  that  it  appears  to  me  that  a 
decree  framed  in  that  way  would  show  inconsistency  even 
upon  the  face  of  it. 
But  now  let  me  direct  your  lordships'  attention  to  the 
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facts  of  the  case  so  far  as  they  appear  to  me  to  be  material. 
At  the  time  the  agreement  was  entered  into  between  Lamare 
and  Dixon,  the  *cellars  in  question  were  not  con-  [426 
structed,  but  we  find  upon  the  evidence  of  Dixon  that  he 
possessed  this  knowledge  with  regard  to  the  place  where  he 
was  about  to  construct  the  cellars.  He  says :  ''I  called  at 
the  Local  Board  of  Works  in  January,  1867,"  (the  agree- 
ment was  in  July  of  that  year),  "  to  know  the  depth  of  the 
main  sewer  in  reference  to  building  my  house,  and  Mr. 
Richmond,  the  surveyor,  told  me  the  depth  from  the  crown 
of  the  road.  This  was  before  I  intended  to  construct  the 
cellars.  I  know  the  depth  of  the  sewer,  but  I  never  informed 
the  defendant  of  it.  I  was  not  asked."  Dixon,  therefore, 
at  the  time  he  entered  into  the  agrement  had  himself  become 
aware  of  what  the  depth  of  the  main  sewer  was.  He  knew 
the  depth  at  which  he  proposed  to  construct  the  cellars,  and 
he  must  have  known,  therefore,  that  the  level  of  the  cellars 
would  be  below  the  level  of  the  sewer ;  and  he  must,  conse- 
quently, have  known  that  no  self-acting  plan  of  drainage 
could  be  put  into  opetetion  in  those  cellars. 

In  that  state  of  things  Lamare  in  his  evidence  says  that 
this  was  the  statement  made  to  him,  and  upon  this  part  of  his 
evidence  I  ought  to  observe  that  Lamare  has  not  been  cross- 
examined.  He  says :  "  During  the  negotiation,  and  before  the 
signing  of  the  agreement,"  "I  on  dinerent  occasions  pressed 
upon  tne  plaintiff  the  necessity  of  making  the  cellars  quite 
dry  and  well  ventilated,  and  it  was  with  the  view  of  making 
the  said  cellars  quite  dry  that  the  agreement  contains  the 
provision  that  the  floor  and  exterior  walls  of  the  said  vaults 
should  be  well  concreted ;  and  in  reply  to  my  remarks  upon 
this  subject  I  have  more  than  once  oeen  assured  by  the 
plaintiff  that  the  callars  would  be  quite  dry  and  that  no 
water  could  come  in."  Mr.  Bartlett,  the  solicitor,  gives 
evidence  on  the  same  side  to  the  same  effect,  and  I  may  ob- 
serve that  he  is  not  cross-examined  at  all  upon  any  part  of 
his  evidence.  He  says:  "From  what  passed  between  the 
plaintiff  and  the  defendant  in  my  presence  I  am  enabled  to  say 
positively  that  the  plaintiff  well  knew  at  the  time  of  signing 
the  said  agreement  that  the  said  vaults  were  required  by  the 
defendant  for  the  i)urpose  of  storing  his  wine,  and  that  it 
was  of  the  greatest  importance  to  the  defendant  to  have  pos- 
session of  the  said  vaults  at  the  earliest  moment,  in  order  that 
he  might  take  his  stock  there. "  ' '  I  also  ^recollect  that  [427 
the  necessitv  of  dryness  of  the  cellars  was  discussed  between 
the  plaintiff  and  the  defendant  in  my  presence  at  the  inter- 
view before  mentioned  ;  and  the  plaintiff  assured  the  defen- 
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dant  that  the  concrete  in  the  outer  walls  and  on  the  floors, 
as  provided  for  in  the  said  agreement,  would  keep  the  said 
cellars  cfuite  dry,  and  this  discussion  is  what  I  referred  to 
in  my  letter  to  the  plaintiffs  solicitor,  dated  20th  October, 
1869." 

Now  I  must  call  your  lordships'  attention  to  the  denial  of 
this  on  the  part  oi  Dixon.  Your  lordships  have  the  evi- 
dence of  two  witnesses,  who  are  not  cross-examined  upon 
this  subject,  on  the  side  of  Lamare ;  but  Dixon  says  :  **  the 
defendant  never  informed  me  that  the  vaults  must  be  dry, 
and  I  never  assured  him  that  they  should  be  so,  and  ne 
never  stipulated  that  they  should  be  drained.  He  was 
always  fully  aware  that  the  vaults  were  not  drained"  (that, 
of  course,  must  have  been  the  case  at  a  subsequent  period). 
"I  never  assured  him  that  they  should  be  dry."  Then, 
afterwards,  he  says  :  "I  absolutely  deny  that  I  ever  said  to 
the  defendant,  as  stated  by  him  in  his  affidavit,  that  the  cel- 
laxs  should  be  quite  dry,  and  that  no  water  could  come  in, 
or  anything  to  that  enect.  I  knew  that  cellars  generally 
could  not,  from  their  underground  construction,  be  quite 
dry."  In  his  cross-examination  he  ^ys  this :  "The  defen- 
dant said  nothing  to  me  as  to  the  reason  why  the  walls 
should  be  concreted.  He  never  mentioned  it  to  me  at  all. 
It  was  my  suggestion  to  my  builder.  I  suggested  it  to  keep 
the  walls  dry.  My  show-room  for  bright  goods  was  over 
the  cellars.  I  was  anxious  that  the  cellars  snould  be  as  dry 
as  possible,  and  I  was  anxious  to  keep  the  cellars  dry  for 
my  own  sake,  but  I  did  not  think  it  was  necessary  for  a 
wme  merchant.  I  did  not  tell  the  defendant  and  Mr.  Bart- 
lett  at  the  solicitor's  office,  before  signing  the  agreement, 
that  the  concrete  on  the  outside  of  the  walls  and  floors  would 
keep  the  cellars  dry.  I  did  not  conceive  it  possible  to  keep 
the  cellars  quite  dry.  I  do  not  recollect  saying  anything  at 
that  interview  about  keeping  the  cellars  dry." 

My  lords,  I  own  that  upon  this  balance  of  testimony,  with- 
out resorting  to  the  rule  which  used  to  obtain  in  the  Court 
of  Chancery,  that  great,  and  perhaps  unusual,  weight  should 
be  given  in  a  suit  for  specific  performance  to  the  oath  of  the 
428]  defendant ;  without  *resorting  to  that  rule,  but  taking 
the  evidence  as  it  stands,  it  appears  to  me  that  this  contra- 
diction by  Dixon  dwindling  down,  on  his  cross-examination, 
to  his  not  recollecting  saying  anything  at  the  interview  with 
Mr.  Bartlett  about  keeping  tne  cellars  dry,  cannot  be  taken 
to  countervail  the  positive  statements  of  Lamare  and  of 
Bartlett.  And  I  am  the  more  disposed  to  come  to  that  con- 
clusion when  I  add,  as  I  must,  that  I  cannot  accept  this 
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statement  of  Dixon's,  that  the  idea  of  having  concrete  on 
the  walls  was  his  own ;  that  it  was  never  mentioned  by  the 
appellant  at  all,  but  put  into  the  agreement  for  his  own 
sake,  in  order  that,  there  being  concrete  below,  he  might 
have  his  own  dry  stores  in  a  proper  condition  above.  I  can- 
not imagine  that  when  he  was  building  his  own  cellars  he 
would  for  his  own  sake  have  put  into  the  agreement  with 
Lamare  that  there  should  be  concrete  on  the  walls.  He 
could  have  done  that  perfectly  well,  if  it  was  only  to  be 
done  for  his  own  sake,  without  stipulating  for  it  in  the  agree- 
ment. I,  therefore,  arrive  at  the  conclusion  that  the  repre- 
sentation was  made  as  stated  by  Lamare  and  by  his  solicitor, 
Mr.  Bartlett. 

My  lords,  I  quite  agree  that  this  representation  was  not  a 

Sarantee.  It  was  not  introduced  into  the  agreement  on  the 
se  of  it,  and  the  result  of  that  is,  that  in  all  probability 
Lamare  could  not  sue  in  a  court  of  law  for  a  breach  of*  any 
such  guarantee  or  undertaking ;  and  very  probably  he  could 
not  maintain  a  suit  in  a  court  of  equity  to  cancel  the  agree- 
ment on  the  'ground  of  misrepresentation.  At  the  same 
time,  if  the  representation  was  made,  and  if  that  representa- 
tion has  not  been  and  cannot  be  fulfilled,  it  appears  to  me 
upon  all  the  authorities,  that  that  is  a  perfectly  good  de- 
fence in  a  suit  for  specific  performance,  if  it  is  proved  in 
point  of  fact  that  the  representation  so  made  has  not  been 
fulfiUed. 

That  brings  me  to  the  next  question,  namely,  were  the  cel- 
lars, in  point  of  fact,  wet  ?  That  question  may  be  dealt  with 
very  shortiv,  because  I  observe  that  the  Master  of  the  Rolls 

Sronouncea  an  unhesitating  opinion  upon  the  subject,  and 
le  Lord  Chancellor  stated  what  appears  to  me  to  sum  up 
entirely  this  part  of  the  case :  ''I  also  hold,  so  far  with  the 
defen&nt,  that  a  place  which  is  constantly  damp  and  sub- 
merged in  water,  from  five  to  six  inches  of  water  in  some 
cases  lying  on  the  floor,  would  not  be  a  place  for  a  wine 
merchant's  cellar.  I  do  not  think  we  need  go  much  into  the 
♦evidence  upon  that,  and  I  shall  not  comment  upon  [429 
it.  Certain  people  have  been  brought  forward  to  show  that 
to  a  certain  peculiar  class  of  wines  it  did  not  signify.  Other 
witnesses  have  been  called  to  prove  that  for  some  wines  it 
did  signify  a  great  deal ;  but  I  apprehend  this  court  would 
never  say  that  a  place  which  was  liable  to  be  submerged  in 
water,  to  the  extent  of  six  inches,  would  be  a  fit  place  for 
occupation  as  a  vidne  cellar." 

My  lords,  I  have  marked  the  evidence  upon  this  subject 
of  Ridley,  of  Pannot,  of  Finke,  and  of  Fenwick,  all  wine 
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merchants.  They  speak  to  the  condition  in  which  they 
found  the  cellars,  and  their  evidence  is  not  contradicted,  and 
they  are  not  cross-examined  upon  it  But  I  will  only  now 
ask  your  lordships  to  observe  tne  evidence  on  cross-examin- 
ation of  a  person  named  Chapman,  one  of  the  witnesses  for 
Dixon  himself.  Chapman  says,  that  he  went  over  the  cel- 
lars with  Mr.  Bartlett  and  another  gentleman:  "I  walked 
with  them  holding  a  candle.  Water  was  not  at  that  time 
standing  on  the  floor  of  the  cellar,  except  at  the  eastern  end. 
I  lit  the  gas,  and  I  showed  Mr.  Bartlett  the  water  trickling 
down  the  walls ;  I  remember  telling  Mr.  Bartlett  that  the 
inner  cellar  was  always  wet,  but  not  that  the  water  was 
trickling  under  the  bins  in  the  front  cellar.  I  don't  remem- 
ber Mr.  Bartlett  saving  in  a  joke,  'Are  you  sure  it  is  not 
wine  V  He  might  have  said  so,  but  I  do  not  remember  it. 
I  don^t  remember  anything  being  then  said  as  to  the  water 
trickling  under  the  bins  in  the  front  cellar.  The  water  was 
sometimes  trickling  under  the  bins  in  the  inner  cellar." 
.  .  .  ''The  catch- pit  has  never  been  emptied  twice  a  day 
that  I  know  of ;  I  cannot  say  what  is  the  size  of  the  waste 
pipe.  On  two  occasions  we  had  to  put  boards  down  in  both 
the  cellars  to  walk  upon."  That  is  the  evidence  given  by  a 
witness  for  Dixon  himself. 

In  addition  to  this,  I  will  only  observe  upon  what  was 
suggested  in  argument,  namely,  that  some  of  this  wet  was 
to  be  attributed  to  the  fkct  that  Lamare  had  broken  the  con- 
crete by  letting  down  some  of  his  partitions  for  bins  into  the 
floor.  I  do  not  think  that  that  explains  the  evidence  which 
I  have  read.  It  clearly  would  noi  explain  the  water  trick- 
ling down  the  walls ;  and,  moreover,  there  is  no  witness 
who  says  that  breaking  the  concrete  for  the  purpose  of  let- 
4301  ting  down  that  wnich  might  operate  as  a  plug  into  *it, 
would  itself  allow  the  water  to  come  into  tlie  cellar.  But, 
my  lords,  I  go  farther  than  that,  and  say  that  it  must  have 
b^n  perfectly  well  known  to  the  respondent  that  if  these 
premises  were  to  be  used  as  cellars,  and  bins  fixed  in  them, 
it  would  be  absolutely  impossible  to  fix  the  bins  in  any  way 
without,  to  a  greater  or  less  degree,  puncturing  the  floor,  and 
of  course  puncturing  the  concrete  on  the  floor. 

That  being  so,  the  representation  being  such  as  I  have 
mentioned,  and  the  facts  as  to  the  cellars  being  such  as  is 
proved  by  the  evidence,  it  appears  to  me  that  there  would 
be  entirely  an  end  of  the  case  as  to  specific  performance,  un- 
less the  right  to  object  has  been  given  up  by  Lamare.  That 
it  was  given  up  by  taking  possession  is  out  of  the  case. 
Possession  was  taken  before  the  time  appointed  for  the  corn- 
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pletion  of  the  works,  at  a  time  when  the  works  were  clearly 
incomplete.  And  without  entering  npon  the  question 
-whether  the  words  that  are  stated  by  Lamare  were  actually 
used,  namely,  that  he  took  possession  without  prejudice  to 
his  nghte  under  the  agreement,  the  law  would  imply  fliat 
incident  to  his  taking  possession  from  the  mere  fact  that  he 
took  possession  before  the  works  were  at  an  end.  Clearly, 
my  lords,  nothing  was  settled  ;  nothing  was  accepted  before 
the  month  of  April,  1868.  Lamare  says  that  the  want  of 
drainage  was  objected  to  by  his  surveyor  in  Januaiy  of  that 
year.  Dixon  denies  this,  but  he  admits  that  in  the  month 
of  April,  when  the  rent  was  first  asked  for,  an  objection  was 
mada  Lideed,  your  lordships  will  find  this  fact  put  beyond 
doubt  by  two  sentences  in  letters  to  which  I  will  refer  you. 
In  a  letter  of  the  9th  of  April,  Lamare' s  solicitors  say,  speak- 
ing of  other  objections  which  they  made  to  different  parts 
of  the  work,  *'The  surveyor  insists  that  the  drainage  must 
be  iomended,  as,  under  existing  arrangements,  the  cellars  are 
liable  at  any  time  to  be  overfiowed ;  we  need  not  tell  you 
that  such  an  accident  would  cause  considerable  damage,  and 
that  the  objection  is  not  a  vexatious  one."  And  again,  in 
the  same  month,  on  the  18th  of  April,  the  solicitors  say, 
"The  drainage  is  not  complete,  nor  do  we  believe  tiiat  Mr. 
Lamare  knew  anything  as  to  its  defects  until  he  came  down 
one  morning  and  found  his  cellar  covered  with  water.  It  is 
idle,  as  it  appears  to  us,  to  say  that  ^Mr.  Dixon  never  un- 
dertook to  do  any  other  drainage.'  "  And  then,  on  or  soon 
after  *the  18th  of  April,  1868,  came  the  inspection  by  [431 
Mr.  Hayton,  and  the  suggestion  which  he  made  with  regard 
to  the  catch-pits.  That  is  stated  in  this  way  by  Dixon  him'- 
self :  "  Mr.  Havton  did  sumest  when  he  saw  my  workmen  " 
(this  is  in  April,  1868)  "making  the  cateh-pit,  ttiat  I  should 

Sut  in  a  pump  and  make  other  cateh-pite ;  but  I  declined  to 
o  so,  as  I  did  not  .think  that  catoh-pits  were  necessary,  or 
that  I  was  bound  to  put  them  in,  and  I  said  that  Mr.  lamare 
might  find  the  pump  himseU." 

My  lords,  after  this,  when  there  was  this  suggestion  made 
by  Hayton,  and  this  refusal  which  I  have  read,  the  rent  waa 
always  paid  under  protest ;  the  return  of  the  draft  lease  was 
not  asked  for,  nor  the  payment  of  the  £100.  I  take  the 
meaning  of  paying  the  rent  under  protest  to  be,  that  the  per- 
son paying  indicated  that  he  paid  the  rent  for  the  use  and 
occupation  of  the  premises,  but  not  as  under  the  agreement, 
nor  as  recognizing  the  validity  or  the  binding  character  of 
the  agreement. 

Then,  my  lords,  we  find  that  the  next  fact  is  this. — On  the 
8  Eng.  Rep.  7 
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9th  of  July,  1868,  on  the  payment  of  the  rent,  a  letter  was 
written,  with  these  words:  ''Mr.  C.  Lamare  pays  the  rent 
under  protest  until  Mr.  Dixon  has  fulfilled  his  agreement, 
and  delivered  place  in  tenantable  condition,"  to  which 
Dixon  answers :  "I  have  done  all  I  agreed  to  do  ;  shall  do 
no  more."  Again,  on  the  30th  of  September  Lamare  writes : 
"Being  returned  from  my  usual  ]ourney  in  France,  and 
finding  that  my  premises  are  still  incomplete  and  wanting 
in  the  many  matters  mentioned  to  you  and  to  your  solicitors 
by  myself  and  by  my  solicitor,  and  in  other  matters  not  spe- 
cially mentioned  ;  and  particularly  that  the  cellars  must  be 
drained  before  the  winter  to  make  it  at  all  fit  for  my  busi- 
ness, I  beg  hereby  to  give  you  notice  that  if  you  do  not 
cause  all  the  above  matSjrs  to  be  done  upon  the  premises, 
or  at  least  commenced,  before  this  day  fortnight,  I  shall  my- 
self do  what  is  necessary,  and  charge  you  with  the  amount 
of  my  outlay.  I  send  you  the  last  quarter's  rent,  but  you 
will,  of  course,  understand  that  I  in  no  way  abandon  my 
claim  against  you  for  damages  on  account  of  the  non-per- 
formance of  your  agreement  in  many  respects."  To  which 
Dixon  answers :  "  I  have  already  done  more  than  I  agreed 
to  do,  and  shall  do  no  more,  as  1  before  informed  you." 

It  is  quite  true  that  Lamare  said  in  this  letter  that  he 
432]  would  do  *the  work  and  sue  for  damages.  I  do  not 
at  all  hold  him  to  be  concluded  by  that.  I  apprehend  that 
he  was  perfectly  free  a  week  after  that  letter,  as  he  was  free 
a  week  before,  to  maintain  and  hold  his  position  on  the  non- 
performance of  the  agreement,  to  say,  that  although  he  had 
used  the  threat  of  doing  the  work,  and  suing  for  damages, 
he  was  not  bound  to  pursue  that  course,  but  was  at  liberty 
to  repudiate  the  agreement  in  toto. 

We  then  come  to  the  only  part  of  the  case  which  appears 
to  me  to  present  any  difficulty.  From  that  time,  the  30th 
of  September,  1868,  till  about  a  year  afterwards,  there  occur- 
red nothing  whatever  except  the  payment  of  the  rent,  when 
it  became  due,  under  protest.  During  the  whole  of  that 
time  Lamare  took  no  farther  steps.  Nor  did  Dixon.  He 
never  required  the  draft  lease  to  be  returned  to  him  for  the 
purpose  of  execution.  He  did  not  demand  and  require  the 
payment  of  the  £100  which,  on  its  execution,  would  have 
become  payable  under  the  agreement.  There  is  no  doubt 
tliat  there  was  delay  on  .both  sides,  but  the  question  is, 
against  whom  does  the  delay  operate  most  severely.  In  my 
opinion,  clearly  against  Dixon.  Lamare  had  a  perjfect  right 
to  8ay,  As  long  as  I  am  allowed  to  do  it,  I  will  continue 
hyre,  not  holding  under  the  agreement,  but  holding  either 
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as  tenant  at  will,  or  tenant  from  year  to  year.  I  will  pay 
my  rent  for  use  and  occupation  from  time  to  time  as  it  is 
demanded,  but  I  wUl  keep  up  my  protest  to  show  that  I 
occupy,  only  in  fact,  but  without  admitting  the  validity  of 
the  a^eement.  But  Dixon  had  the  matter  entirely  in  his 
own  hands.  If  he  was  dissatisfied  with  that  state  of  things, 
if  he  was  dissatisfied  with  having  a  tenant  in  that  equivocal 
position,  if  he  wished  to  have  it  decided,  once  and  for  all, 
that  Lamare  was  there  under  the  agreement,  and  not  hold- 
ing merely  upon  terms  of  use  and  occupation,  he  had  nothing 
to  do  but  to  insist  upon  the  return  of  tlhe  draft  lease  and  the 
payment  of  the  money,  and,  in  default  of  that  demand  being 
complied  with,  to  have  instituted  at  that  time,  if  he  was  in 
a  condition  to  maintain  it,  his  suit  for  specific  performance. 
He  thought  fit  not  to  do  so ;  and  I  am  of  opinion  that  the 
delay  wmch  occurred  at  that  time  operates  most  severely 
against  him. 

What  took  place  after  that  time  ?  At  the  end  of  the  year 
1869  there  came,  from  the  bursting  of  a  pipe,  an  extraordi- 
nary addition  *to  the  wet  in  the  ceflars,  and  thereupon  [433 
the  tenant  obtained  other  premises,  and  after  some  weeks 
removed  his  wine  from  the  cellars  in  question. 

My  lords,  although  agreeing  that  tnere  has  been  a  delay, 
yet  I  hold  that,  at  the  commencement  of  that  delay,  Lamare 
clearly  had  a  right  to  repudiate  the  agreement  and  throw 
up  the  premises ;  and  I  am  of  opinion  that  he  did  not  lose 
that  rignt  by  remaining  in  the  premises  and  paying  his  rent 
with  the  protests  to  wmch  I  have  referred.  The  delay  from 
that  time  onwards  was  more  jMJCuliarlv  the  delaj  of  I)ixon, 
and  he,  as  it  ap])ears  to  me,  cannot  obtain  a  right  to  spe- 
cific performance  grounded  upon  the  delay  of  Lamare, 
when  ne  clearly  would  not  have  had  that  rignt  at  the  com- 
mencement of  the  period  which  is  called  the  period  of  delay. 

My  lords,  the  only  alteration  that  I  should  have  thougnt 
ought  to  be  made  in  the  decree  of  the  Master  of  the  Rolls 
was  this :  inasmuch  as  the  delay  which  occurred  was  charge- 
able, though  in  different  proportions,  to  both  i)arties,  I 
should  have  thought  that  the  more  usual  course  would  be 
to  dismiss  the  bill  for  specific  performance  without  costs ; 
and  I  think  your  lordships  would  act  rightly  in  making  that 
alteration  in  the  decree  of  the  Master  of  the  Rolls. 

Decree  appealed  from  reversed  with  declaration. 

Lords*  Journals^  Slst  July,  1873. 

Solicitors  for  the  appellant :  Nicholson  &  Herbert 
Solicitor  for  the  respondent :  Joseph  Needham. 
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[Law  Reports,  6  HoTue  of  Lords,  456.] 
AngQBi  4,  1878. 

456]  *Browi^e  v.  MoClintock. 

BiB  to  tit  <mde  Purchase  far  Frosud — Form  of  Itskie — NefB  Trial — Delay, 

An  issue  directed  by  the  Court  of  Chancery,  in  a  case  where  the  bill  charges  the 
defendant  with  fraud  in  the  purchase  of  land,  is  not  defective  in  form  because  it 
directs  the  defendant  in  the  suit  to  support  the  affirmative  of  the  issue  and' show  that 
the  purchase  which  is  the  subject  of  the  issue  was  made  bona  fide. 

The  judge  in  equity  having  directed  an  issue,  possesses  a  larger  discretion  than 
does  a  court  of  oonmion  law  in  determining  whether  the  finding  of  a  jury  upon  the 
issue  is  satisfactory.  And  a  court  of  appeal  will  not  interfere  ¥dth  toe  exercise  of 
this  discretion  unless  upon  very  strong  and  manifest  reasons. 

The  fault  of  delay  in  seeking  relitf  against  a  transaction  charged  as  fraudulent^ 
only  benns  to  affect  the  oompldning  party  after  he  has  knowledge,  or  full  means  of 
knowle^^,  of  the  circumstances  alleged  as  constituting  the  fraud. 

Mr.  Fry^  Q.C,  and  Mr.  W.  Bennett  Campvon^  Q.C.,  of 
the  Irish  bar,  for  the  appellant : 

The  present  appeal  irelates  to  the  sale  of  the  share  of 
Mary,  and  depends  on  the  merits  of  the  case.  The  appellants 
contend  that  me  judgment  below  was  wrong,  that  mere  was 
no  fraud ;  and  that  delay  on  the  part  of  tne  McClintocks 
prevents  them  from  seeking  relief  in  a  court  of  equity.  The 
appellants  deny  fraud  or  connivance  of  any  sort.  The  evi- 
dence shows  that  the  lands  were  not  purchased  at  an  under- 
value, and  that  they  were  not  coUusively  bought  by  Browne 
on  his  own  behalf.  On  the  contrary,  Unsworth  was  the 
real  purchaser,  and  was  represented  by  Humfrey.  The  let- 
ter to  Humfrey  of  the  16th  of  December,  1846,  recently  dis- 
covered, and  which  is  admissible  as  rumter  refpertuv^  leaves 
no  doubt  that  Unsworth  was  desirous  of  purchasing  land  in 
Ireland,  and  that  he  authorized  Humfrey  to  make  the  pur- 
chase for  him.  The  only  real  connection  which  Browne  nad 
with  these  ]purchases,  was  when  Unsworth  began  to  think 
that  he  had  mvolved  himself  in  an  unprofitable  speculation, 
and  desired  Browne,  over  whom  he  possessed  the  influence 
often  enjoyed  by  a  wealthy  relative,  to  take  the  purchases 
off  his  hands. 

The  Lord  Chancellor  ou^ht  not  to  have  directed  issues. 
[Lord  Chelmsford  :  Can  that  objection  be  raised  after  the 
issues  have  been  tried,  and  a  new  trial  has  been  refused  ?]  It 
457]  can :  *ButUn  v.  Masters  (*).  Then  the  form  of  the  issues 
was  wrong.  The  defendants  in  the  suit  ought  not  to  have 
been  made  to  maintain  the  aflirmative  of  the  issues.     In  all 

(»)  2  PhilL,  890. 
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cases  of  this  kind,  the  party  complaining  of  a  sale  and  seek- 
ing to  set  it  aside  has  Men  held  bonnd  to  prove  unfair  deal- 
ing and  has  been  required  to  come  at  an  early  period 
for  reliel  Courts  of  equity  will  not  readily  open  up  trans- 
actions where  the  narty  whose  conduct  is  impeached  has 
been  in  undisturbed  possession  of  property  for  years,  and 
has  died  in  the  possession  of  it.  In  Chcmpion  v.  Bigoy  (') 
a  bill  by  the  client  himself  against  his  solicitor  for  an  {uleged 
breach  of  duty  of  this  kind,  was  dismissed  for  delay,  on 
account  of  having  been  filed  eighteen  years  after  the  act 
sought  to  be  imx>eached.  Sibbertng  v.  mirl  of  BaJjoarras  (*) 
was  to  the  same  effect.  There  the  sale  was  of  a  life  estate, 
subject  to  a  reversion.  The  sale  took  place  in  1822.  The 
bill  was  filed  by  the  reversioner  in  1846,  and  no  proper  and 
satis&ctory  reasons  being  given  to  account  for  the  delay, — 
and  no  satisfactory  reason  has  been  given  here, — ^the  bill 
was  dismissed.  So  in  Boberts  v.  TunstaU  ('),  the  lapse  of 
seventeen  years  was  held  to  be  a  bar,  and  the  poverty  of  the 
cestui  que  trust  was  held  not  a  sufficient  excuse  for  the 
delay.  The  evidence  in  such  a  case  as  the  present  must  be 
clear;  the  court  cannot  act  on  surmise  alone:  Nichol  v. 
Vaughan  (*).  There  was  here,  during  all  the  life  of  Browne, 
complete  acquiescence  in  what  had  been  done,  and  the 
transactions  cannot  now  be  disturbed :  Gregory  v.  Oregory  (*). 
Mr.  Kay^  Q.O.,  and  Mr.  E,  Cutter^  for  the  respondents: 
The  evidence  here  leaves  no  doubt  of  fraudulent  dealing  on 
the  part  of  Browne,  who,  in  his  double  capacity  of  plaintiff 
and  solicitor,  was  acq^uainted  with  aU  the  facts,  and  took 
advantage  of  his  situation  to  make  a  personal  profit  of  the  es- 
tate of  which  he  was  to  conduct  the  sale.  There  is  no  ground  ' 
for  setting  up  here  acquiescence  or  waiver.  There  was  here 
no  knowledge  of  the  facts,  and  Ywoyan  v.  Vyvyan  (*)  dis- 
tinctly estamishes  that  waiver  or  ^acquiescence,  like  [458 
election,  presupposes  that  the  i>erson  to  be  bound  is  fully 
cognizant  of  his  rights,  and,  being  so,  neglects  to  enforce 
them.  And  the  Marquis  qf  Clanricarde  v.  Henniug  (') 
shows  that  the  time  from  which  the  imputation  of  delay 
be^ns  to  arise  runs  from  the  discovery  of  the  circutnstances 
wmch  constitute  the  right  to  relief.  As  soon  as  the  circum- 
stances here  were  known  the  suit  was  instituted.    The  onus 

(')  1  Roes.  A  My.,  689.  (»)  Coop.  Ch,  Cas.,  201;  Jac.,  681. 
(*)  S  De  G.  A  Sm.,  785.  (•)  80  Beav.,  06 ;  affirmed,  4  De  G.,  F. 
—                                           -  J.,  — 


Hare.  267.  A  J.,  188. 

^    g  X  —  -  -  _ 

426/   See  also  i  CL  A  F.,  496. 
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of  proving  acquiescence  lies  on  him  who  imputes  it :   WaJl  v. 
Cockerell  (*).    Mere  delay  does  not  prove  it. 

By  every  rule  of  the  courts,  the  transaction  here  appears 
to  be  invalid.  The  Landed  Estates  Court  will  not  allow  the 
party  having  the  charge  of  the  order  for  sale  to  buy  up  the 
charges  on  the  estate  at  an  undervalue,  for  his  own  benefit, 
penmng  the  proceedings,  and  it  is  sufficient  proof  of  under- 
value 2  a  greater  sum  is  reported  due  on  the  charge  than 
the  amount,  with  interest,  given  for  the  estate :  Ronayn^s 
Case  (■).  That  case  declared  a  principle  which  had  been 
previously  adopted  under  curious  circumstances.  In  Pop- 
nam  v.  iSxham  Q  A.,  a  Solicitor,  having  a  charge  on  an 
estate,  filed  a  bill  m  his  partner's  name  to  raise  the  charge ; 
a  sale  having  been  decreed.  A.,  without  obtaininff  the  leave 
of  the  court,  and  without  disclosing  the  truth  to  the  Master, 
purchased  the  lands  in  the  name  of  B.,  to  whom  the  convey- 
ance was  made,  while  several  subsequent  proceedings  in 
court  were  taken  in  the  name  of  B.,  as  if  he  was  the  real 

Surchaser.  After  the  deaths  of  A.  and  of  his  partner,  and 
le  lapse  of  nineteen  years,  the  court  set  aside  the  sale^ 
although  except  in  the  concealment  there  was  no  evidence 
of  fraud,  and  the  estate  was  not  shown  to  have  been  sold  at 
an  undervalue.  That  case,  although  the  circumstances 
much  resembled  those  of  the  present,  was  a  much  stronger 
case  in  favor  of  the  sale,  for  here  the  fraud  on  the  court  was 
clearly  proved,  the  conveyance  from  Unsworth  to  Browne 
being  kept  concealed,  and  the  process  of  the  court  being 
apparently  set  in  motion  to  authorize  Unsworth  to  take 

Eossession  when  he  had  already  parted  with  all*  the  interest 
e  was  ever  pretended  to  possess.  Here,  too,  the  land  was 
sold  at  an  undervalue.  That  case  expressly  laid  it  down  as 
the  settled  rule  of  the  court  that  the  plaintiff  or  his  solicitor 
459]  must  *not  bid  at  a  sale  without  the  leave  of  the  court, 
and  that  the  fact  of  non-compliance  with  that  rule  vitiated 
the  sale  itself,  in  which  case  mere  lapse  of  time  would  not 
preclude  the  right  to  relief.  These  authorities  were  in  ac- 
cordance with  the  rules  stated  in  Randall  v.  Errinqton  (*), 
and  acted  on  in  Charter  v.  Trevelyan  (*),  in  which  latter 
case,  when  in  the  court  of  the  Master  of  the  Rolls  (*),  Sir  C. 
Pepys  said :  "In  cases  of  fraud  I  think  time  has  no  effect. 
Were  it  otherwise  the  iurisdiction  of  the  court  would  be 
defeated,  not  because  the  case  was  not  one  for  its  inter- 
ference,  but  because  the  author  of  the  fraud  had  been 

(')  10  H.  L.  C,  229.  (<)  10  Ves.,  423. 

(»)  13  Ir.  Ch.  Rep.  (N.S-),  444.  (»)  11  CI.  A  F.,  714. 

(»)  10  Ir.  Ch.  Rep.  (N.S.),  440.  (•»)  4  L.  J.  (N.S.),  Cb.,  214. 
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enabled  to  contiaiie  his  deception  till  such  a  time  had  elapsed 
as  to  prevent  the  interference  of  the  court.  Such  fortunately 
is  not  the  law,  and  those  who  mav  be  disposed  to  appro- 

Sriate  to  themselves  the  property  of  others  may  be  assured 
lat  no  time  will  secure  them  in  the  enjoyment  of  their 
Elunder,  but  that  their  children's  children  will  be  compelled 
y  this  court  to  restore  it  to  those  from  whom  it  has  been 
fraudulently  abstracted."  When  that  case  came  up  to  this 
house,  Lord  Campbell  expressly  quoted  and  adopted  this 
expression  of  the  rule  of  law,  and  Lord  Cottenham  declared 
his  complete  adherence  to  what  he  had  thus  stated  at  the 
Bolls  (').  The  principle  was  again  declared  and  acted  on  in 
this  house  in  the  case  of  Sazery  v.  Kirig  Q,  and  was  applied 
by  Lord  Chancellor  Westbury  in  Rolje  v.  Oregory  ("), 
wnere  a  person  taking  from  his  debtor  a  promissory  note 
held  by  the  debtor  upon  a  trust,  was  compelled  to  restore  it, 
and  having  taken  it  with  knowledge  of  the  trust  was  declared 
to  stand  in  all  respects  in  the  situation  of  the  fraudulent 
trustee,  the  relief  against  the  receiver  being  founded  upon 
the  fraud  committed ;  and  there,  too,  delay  was  held  not  to 
affect  the  case,  the  delay  having  been  occasioned  by  the 
ignorance  of  the  partj  entitled  as  to  the  rights  she  possessed. 

Mr.  Cam^ioTi  replied. 

LoBD  Chelmsford  :  My  lords,  in  considering  the  ques- 
tion upon  this  appeal  from  the  decree  of  the  Vice-Chancel- 
lor  of  Ireland,  declaring  the  sale  of  *Mary  McClintock' s  [460 
one-fourth  share  of  the  lands  devised  to  her  by  the  will  of 
her  father  Cornelius  Helden  to  be  fraudulent  and  void,  it 
will  be  necessary  only  to  advert  to  a  few  of  the  leading 
facts. 

The  sale  took  place  under  a  decree  of  the  Court  of  Chan- 
cery, for  the  purpose  of  paying  one-fourth  of  a  legacy  of 
£1,000  bequeathed  to  Mary  McClintock  by  a  codicil  to  her 
father's  will,  and  charged  upon  all  the  lands  devised  by  the 
will.  The  whole  of  this  legacy  was  ultimately  assigned  to 
John  Browne,  who  instituted  the  proceedings  upon  which 
the  decree  for  sale  was  founded.  Upon  the  sale  before  the 
Master  on  the  20th  of  June,  1846,  Daniel  O'Rorke,  a  soli- 
citor, and  clerk  to  Mr.  Humf  rey,  purchased  Mary  McClin- 
tock's  share  (as  stated)  in  trust  for  John  Unsworth,  the 
brother-in-law  of  John  Browne,  for  £1,460.  Upon  this  sale 
an  order  was  made  on  the  2d  of  July,  1846,  to  lodge  the  sum 
of  £362  105. ,  being  one-fourth  of  the  purchase-money  of  the 
share  in  question.     On  the  11th  of  May,  1847,  by  consent 

(')  11  CL  A  F ,  ^89-740.  («)  6  H.  L.  C,  627. 

,  («)  13  W.  R.,  365 ;  4  De  G.,  J.  A  S.,  676. 
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of  Browne,  the  plaintiff  in  the  suit,  and  of  all  the  defendants, 
including  Mary  McClintock,  John  Unsworth's  promissoiy 
note  for  £1,087  10*.  payable  with  interest  at  6  per  cent., 
being  three-fourths  of  the  purchase-money  of  Mary  McClin- 
tock's  share,  was  lodged  in  the  Bank  of  Ireland,  and  Browne 
consented  *'  to  accept  and  take  the  note  in  i)ayTnent  of  the  sum 
decreed  to  him,  and  the  costs  of  these  causes  incurred,  and  to 
be  hereafter  incurred,  in  respect  of  the  said  Mary  McClintock' s 
one-fourth  part  of  the  said  lands  and  premises, ' '  And  it  was 
*'  farther  consented  and  agreed  that  Mary  McClintock  should 
be  at  liberty  to  apply  for  and  receive  the  sum  of  £362,  now 
standing  in  the  Accountant-General's  book  to  the  credit  of 
these  causes,  being  the  one-fourth  of  the  purchase-money  of 
her  undivided  fourth  part  of  the  lands  and  premises,  she,  Mary 
McClintock,  undertaking  on  receiving  the  said  one-fourth  to 
execute  the  deed  of  conveyance  of  the  one-fourth  of  the  said 
lands  to  the  purchaser," — ^that  is  to  Unsworth — "and  to  do 
all  other  acts  and  deeds  necessary  to  make  title  thereto,  but 
at  the  costs  and  chains  of  the  plaintiff  John  Browne." 

This  share  of  Mary  McClintock  was  conveyed  to  John 
Unsworth  by  indenture  dated  the  27th  of  September,  1847, 
and  on  the  2d  of  February,  1848,  this  share  was  conveyed  by 
461]  Unsworth  to  John  *Browne  for  a  nominal  considera- 
tion, and  without  any  covenants  in  the  deed,  such  as  are 
usually  inserted  in  a  deed  of  that  sort. 

Cornelius  Helden  devised  his  lands  to  his  wife  Martha 
Helden,  and  to  his  three  daughters,  Mary,  afterwards  Mrs. 
McClintock,  Sarah,  afterwards  Mrs.  Coote,  and  Sophia,  af- 
terwards Mrs.  Lees.  Mary  McClintock,  by  a  settlement  of 
the  14th  of  July,  1804,  charged  her  one-fourth  with  an  an- 
nuity of  £400  to  her  mother,  Martha  Helden.  This  annuity 
of  £400  was  assigned  to  John  Browne  to  secure  £315  and 
interest,  and  farther  advances.  The  £400  annuity  so  mort- 
gaged fell  into  arrear,  and  Browne  filed  his  bill  against  W. 
±\  McClintock  and  others,  praying  that  a  sale  should  be 
decreed  of  two-fourths  of  the  lands,  that  is  to  say,  the  one- 
fourth  belonging  to  Martha  Helden  and  the  one-fourth  be- 
longing to  Mary  McClintock.  This  suit  is  called  the  annuity 
suit,  to  distinguish  it  from  another  suit  with  regard  to  Mary 
McClintock' s  share,  which  is  called  the  legacy  suit. 

A  decree  for  the  sale  of  Martha  Helden' s  snare  was  made, 
and  the  sale  took  place  on  the  18th  of  April,  1846.  At  the 
sale  Mr.  Humfrey,  the  solicitor,  attended,  under  the  authority 
as  alleged  of  a  letter  of  the  16th  of  April,  1846,  and  was 
declared  the  purchaser  of  this  share  of  Martha  Helden,  in 
trust  for  Unsworth.     It  is  very  important  to  consider  this- 
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transaction  with  regard  to  the  sale  of  Martha  Helden's  share, 
becanse  it  was  conveyed  by  Unsworth  to  Browne  by  deed, 
of  the  2d  of  February,  1848,  by  which  Mary  McClintock's 
share  was  conveyed,  and  for  IJie  same  nominal  consideration, 
and  of  course  without  any  covenants. 

Two  cause  petitions  were  filed  on  the  7th  of  March,  1867, 
one  to  set  asiote  the  sale  of  Martha  Helden's  one-fourth  share, 
and  the  other  to  set  aside  the  sale  of  Mary  McClintock'  s  one- 
fourth  share,  both  on  the  same  ground,  namely,  that  the 
purchases,  though  nominally  in  trust  for  Unsworth,  were 
made  in  his  name  for  his  brother-in-law  John  Browne,  the 
plaintiff  and  the  solicitor  in  the  causes,  and  that  he  had  con- 
cealed from  the  court  the  fact  of  the  purchases  being  for 
him.  The  Lord  Chancellor  after  six  days'  hearing  directed 
certain  issues  to  be  tried  in  both  causes,  but  or£^red  that 
one  of  the  causes  only  should  be  tried,  and  that  the  other 
Bhould  abide  the  event  of  that  trial.  Now  the  6th,  7th,  8th 
and  9th  issues  which  were  directed  with  regard  to  this  share 
of  *Mary  McClintock,  the  9th  referring  to  all  the  pur-  [462 
chases,  were  these :  The  6th  issue  was,  "  whether  John  uns- 
worth on  the  20th  of  June,  1846,  purchased  on  his  own  behalf, 
and  for  his  own  benefit,  and  not  in  trust  for  any  other  per- 
son or  purpose,  the  one-fourth  of  the  lands  and  premises  in 
the  pleadings  mentioned,  being  the  share  thereof  of  Mary 
McQintock. ' '  The  7th  issue  was,  ' '  whether  John  Unswortn 
gave  anv  and  what  authority  to  Benjamin  Humfrey,  previ- 
ous to  the  20th  of  June,  1846,  to  purchase  on  his  own  behalf 
the  one-fourth  share  of  the  said  lands  and  premises  in  the 
pleadings  mentioned,  being  the  share  thereof  of  Mary  Mc- 
aintock, and  when,  and  how,  and  in  what  manner  was  such 
authority  given  ?"  The  8th  issue  was  as  to  whether  Uns- 
worth lodged  in  the  Court  of  Chancery  the  sum  of  £362 10^., 
as  the  one-fourth  of  the  purchase-money  of  Mary  McClin- 
tock's  share,  and  whether  the  said  sum,  and  every  part 
thereof,  was  the  proper  money  of  John  Unsworth.  And 
then  there  was  an  issue  directed  generally  to  all  the  pur- 
chases, "whether  or  not  the  said  John  Brovme  made  or 
caused  to  be  made  all  or  any  of  the  said  purchases  in  the 
name  of  the  said  John  Unsworth,  but  in  fact  and  in  truth 
on  his  own  behalf  and  for  his  own  benefit." 

Now  the  jury  found  on  the  6th  issue,  "That  John  Uns- 
worth did  not,  on  the  20th  of  June,  1846,  purchase  on  his 
own  behalf,  and  for  his  own  benefit,  and  not  in  trust  for  any 
other  person  or  purpose,  the  one-fourth  of  the  lands  and 
premises  in  the  pleaoings  mentioned,  being  the  share  thereof 
of  Mary  McClintock."  On  the  7th  issue  it  was  found  "That 
8  Eng.  Rep.  8 
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John  Unsworth  gave  no  authority  to  Beniamin  Hnmfrej 

Erevious  to  the  20th  of  June,  1846,  to  purcna«e  on  his  be- 
alf  the  one-fourth  share  of  the  lands  and  premises  in  the 
g leadings  mentioned,  being  the  share  thereof  of  Mary  Mc- 
lintock. ' '  On  the  8tn  issue  the  finding  was  *  *  That  Unsworth 
did  not  lodge  the  sum  of  £362  10^.  as  the  one-fourth  of  the 
purchase-money  of  Mary  McClintock' s  share."  And  on  the 
9th  issue,  "  That  John  ferowne  made  or  caused  to  be  made 
all  the  said  purchases,  except  the  first,  being  Martha  Hel- 
den's  share,  in  the  name  of  tne  said  John  Unsworth,  but  in 
fact  and  in  truth  on  his  own  behalf,  and  for  his  own  benefit." 

A  motion  was  made  for  a  new  trial  of  these  particular 
issues  which  I  have  mentioned,  but  the  Lord  Chancellor  re- 
463]  fused  a  new  *triaL  The  case  came  on  upon  farther 
directions  before  the  Vice-Chancellor,  and  the  Vice-Chancel- 
lor made  the  decree  which  is  now  appealed  from. 

The  matters  raised  by  the  appeal  are  these :  First,  that  the 
Lord  Chancellor  ought  not  to  nave  directed  issues ;  secondly, 
that  the  issues  so  directed  are  erroneous  in  point  of  form ; 
thirdly,  that  there  was  not  sufficient  evidence  to  support  the 
verdict,  and  that  fresh  evidence  was  discovered  after  the 
trial,  upon  which  the  Lord  Chancellor  ought  to  have  granted 
a  new  trial ;  and,  fourthly,  that  the  delav  in  questioning  the 
sale  of  Mary  McClintock' s  share  was  a  bar  to  the  equity  of 
the  petitioners. 

Upon  the  first  question,  whether  the  Lord  Chancellor  ought 
to  have  directed  the  issues,  I  doubted  at  first  whether  after 
the  issues  had  been  tried,  and  the  application  for  a  new  trial 
refused,  it  was  open  to  the  appellants  to  object  to  the  issues 
having  been  directed ;  but  Mr.  Fry  satisfied  me  by  referring 
to  authorities,  and  particularly  to  the  case  of  Butlin  v.  Mas- 
ters  (*),  that  this  might  be  done.  Upon  this  question  the  ap- 
pellants cited  the  case  of  Nicol  v.  Yaughan  ("),  in  which  it 
was  said  that  issues  are  not  to  be  directed  on  mere  sugges- 
tions or  suspicions,  but  that  there  must  be  some  fact  alleged 
to  raise  a  reasonable  doubt  upon  some  material  question  in 
the  case.  Now  the  circumstances  brought  before  the  court 
in  the  present  case  were  such  as  seemed  to  me  to  have  been, 
deserving  of  farther  inquiry,  in  order  to  ascertain  whether 
the  purchase  of  Mary  McClintock' s  share,  though  made  in 
Unsworth' s  name,  was  not  actually  a  purchase  in  trust  for 
Browne.  I  am  disposed  to  lay  but  little,  if  any,  stress  on 
the  transaction  as  to  the  sale  of  the  leasehold  lands  at  Bally- 
lough,  of  which  the  purchase  was  said  to  have  been  made 
by  Humfrey  for  Unsworth,  but  reiilly  for  Browne.     No  au- 

(')  2  Phil,  290.       (*)  5  Bli.  (!^.>^.).  505  ;  2  Dow.  <t  CI.,  420.     See  also  1  CI.  f:  F.,  495. 
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thority  was  shown  either  for  the  sale  or  for  the  abandonment 
of  the  sale,  and  the  assumption  of  Browne  being  the  pur- 
chaser of  those  leasehold  lands  is  merely  suspicion,  without 
anyproof. 

With  respect  to  the  purchase  of  Mary  McClintock' s  share, 
no  authority  was  shown  from  Unsworth  to  Humfrey  to  bid 
at  the  sale.  This  is  the  more  to  be  remarked,  as  there  was 
an  authori^  *i)roduced  from  Unsworth  to  Humfrey  [464 
to  bid  for  Martna  Helden's  share.  In  reference  to  this  au- 
thority, it  is  not  unimportant  to  observe  the  terms  of  it,  as 
that  share,  together  with  Mary  McClintock' s  share,  was,  as 
I  have  already  said,  conveyed  by  the  same  deed  on  the  2d 
of  February,  1848,  to  Browne,  for  a  nominal  consideration. 
This  authority  was,  I  think,  fairly  described  as  having  been 
prepared  by  a  lawyer.  It  is  headed  in  the  annuity  suits, 
*^^John  Brovme  v.  WiUiam  McClintock  and  others,  ^arne  v. 
Same^^^  and  is  in  these  terms,  being  of  the  date  of  the  15th 
of  April,  1846 : 

"  Sir, — I  hereby  authorize  you  to  bid  for  me  for  the  lands 
of  Augherlough,  and  the  other  lands  in  the  county  Leitrim, 
advertised  to  be  sold  under  the  decree  in  these  causes,  on 
the  18th  instant,  in  Master  Goold's  office. 

"  Your  obedient, 

"John  Unsworth." 
"To  Benjamin  Humfrey,  Esquire." 

Now  there  can  be  no  doubt  whatever  that  this  was  an  au- 
thority, not  for  the  purchase  of  all  the  lands,  or  any  lands 
which  might  be  sold  under  the  power  which  Browne  pos- 
sessed over  them,  but  for  the  purchase,  at  that  particular 
sale,  which  was  to  take  place  on  the  18th  instant,  of  Martha 
Helden's  share  which  was  advertised  for  sale  on  that  day. 

With  regard  to  Mary  McClintock' s  share,  Humfrey  in  the 
suit  proposes  to  prove  that  he  received  an  authority  to  pur- 
chase from  Unsworth,  and  he  says  in  his  affidavit,  "That  in 
or  about  the  year  1846  I  received  a  letter  of  authority  from 
Mr.  John  Unsworth,  through  Mr.  John  Browne,  since  de- 
ceased, instructing  me  to  attend  at  a  sale  which  watf  then 
about  to  be  held  of  property  in  the  count v  of  Leitrim,  in 
the  pleadings  in  this  suit  mentioned,  and  to  bid  for  and  pur- 
chase same  on  his  behalf."  "  That  I  pros(?rved  the  said  let- 
ter of  the  said  John  Unsworth  for  a  great  many  years,  and 
had  same  in  my  possession  up  to  a  very  recent  period,  when, 
as  I  best  recollect,  I  destroyed  same  as  useless,  or  placed  it 
with  some  unimportant  papers,  amongst  which  I  have  made 
search  for  same  without  effect." 
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It  is  rather  extraordinary  that  he  should  have  destroyed 
this  letter,  and  that  he  should  have  preserved  during  the 
4651  whole  *of  the  time  this  authority  of  the  16th  of  April, 
1846,  for  the  purchase  of  Martha  Helden's  share,  which  was 
equally  useless  with  the  other  letter  which  he  destroyed.  It 
o^i;aimy  seems  to  me  that  no  satisfactory  proof  of  any  au- 
thority ever  having  been  given  for  the  purchase  of  Mary  Mc- 
Clintock's  share  appeared  before  the  Lord  Chancellor  when 
he  directed  these  issues  to  be  tried. 

The  explanation  of  the  mode  in  which  Browne  acquired 
the  property  from  Unsworth  is  not,  to  my  mind,  very  satis- 
factory. Ifnsworth  says,  "That  not  very  lon^  after  said 
sale  I  received  a  peremptory  letter,  making  a  claim  on  me  in 
respect  of  said  estate,  for  some  charge  thereon  from  govern- 
ment, as  I  best  recollect;  and  not  knowing  what  other 
charges  might  be  made  upon  me,  or  to  what  amount  I  might 
become  liable,  I  became  dissatisfied  and  alarmed,  and  ap- 

glied  to  the  said  John  Browne  to  take  the  estate  off  my 
ands,  as  I  wished  to  be  rid  of  it,  and  in  consequence,  as  he 
was  the  means  of  my  buying  it,  he  agreed  to  take  it  off  my 
hands,  and  that  I  should  hold  it  as  a  trustee  for  him  from 
that  time,  pursuant  to  which  arrangement  the  said  John 
Browne  subsequently  returned  me  the  amount  of  mj^  deposit, 
and  I  executed  a  deed  conveving  said  property  to  him,  when 
required  by  him  so  to  do.''  Now  no  date  is  assigned  by 
Unsworth  to  the  time  when  he  was  alarmed  bv  this  govern- 
ment notice,  and  when  he  was  induced  therefore  to  desire 
Browne  to  take  the  propertjr  off  his  hands,  nor  was  any  evi- 
dence of  this  supposed  notice  produced. 
But,  in  the  meantime,  transactions  took  place  which  were 

Suite  inconsistent  with  the  alleged  state  of  things.  On 
le  11th  of  June,  1847,  Browne  consented  to  accept  Uns- 
worth's  promissory  note  for  payment  of  the  sum  decreed  to 
him  in  the  legacy  suit.  The  conveyance  from  Unsworth  to 
Browne  having  been  executed  on  the  2d  of  February,  1848, 
on  the  4th  of  February,  1848,  Browne  obtained  a  power  of 
attorney  from  Unsworth  to  receive  £337  10^.,  lodged  in  re- 
spect of  Martha  Helden's  share,  and  on  the  28th  of  April, 
1848,  Browne  applied  for  an  injunction  to  put  Unsworth  in 
possession  of  Martha  Helden's  share,  and  also  a  similar  in- 
junction as  to  Mary  McClintock' s  share.  This  is  said  to 
have  been  upon  the  motion  of  Mr.  Barker,  solicitor  for  John 
Unsworth,  to  whom  Barker  never  was  solicitor,  but  he  ap- 
pears by  an  affidavit  of  Browne  to  have  been  employed  by 
4:66]  him  as  solicitor  for  himself,  *and  for  Unsworth.  What 
other  object  can  possibly  be  conceived  for  all  these  proceed- 
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ings  than  to  hide  the  fact  of  Browne  being  the  real  purchaser 
of  these  properties  ? 

In  addition  to  all  this,  the  Lord  Chancellor  had  before  him, 
when  he  directed  the  issues,  what  are  called  the  angry  pro- 
ceedings with  regard  to  Sarah  Coote's  share.  It  is  unneces- 
Baiy  tugo  into  tnem ;  bnt  it  was  expressly  alleged  that  her 
share,  and  Mary  McClintock's  share,  which  were  sold  at  the 
same  time,  though  knocked  down  to  0'B.orke  as  trustee  for 
XJnsworth,  yet  in  point  of  fact  were  purchased  for  John 
Browne,  the  solicitor,  and  the  plaintiff  m  person.  Browne, 
by  his  affidavit  in  that  petition,  admitted  that  John  Uns- 
worth,  by  a  subsequent  arrangement  with  him,  became  a 
trustee  for  the  deponent  on  his  purchase,  and  ui)on  the  order 
for  the  taxation  of  costs,  it  was  ordered  that  it  should  be 
without  prejudice  to  anyquestion  before  the  taxing  master 
as  to  Unsworth  being  a  trustee  for  Browne.  Neither  XJns- 
worth nor  Browne  upon  this  occasion  condescended  to  state 
when  and  how  the  arrangement  took  place  by  which  Uns- 
worth agreed  to  become  a  trustee  for  Browne,  and  whether 
it  •iras  verbal  or  in  writing. 

Was  there  not  in  these  unexplained  circumstances  a  rea- 
sonably doubtful  question  to  be  tried  i  The  very  fact  of  the 
conveyance  of  the  two  shares  of  Martha  Helden  and  Mary 
McClmtock,  for  a  nominal  consideration  and  without  any 
covenants,  coupled  with  the  other  facts  connected  with  the 

Eurchases,  was  quite  sufficient  to  justify  a  conclusion  that 
Irowne  was  originally  the  real  purchaser,  and  to  make  it 
deedrable  that  a  farther  inquiry  should  take  place,  in  which 
Humfrey  and  Unsworth  should  be  examined  before  a  jury. 
I  think  that  the  Lord  Chancellor  did  quite  right  in  directing 
issue®,  and  that  it  was  no  objection  to  his  doing  so  that  the 
petitioners  had  taken  advantage  of  the  liberty  which  was 
given  them  to  cross-examine  upon  the  affidavits. 

The  next  objection  made  by  the  appellants  is,  that  the 
issues  are  so  framed  as  to  cast  on  tjiem  the  onus  of  negativ- 
ing the  alleged  fraud.  This  is  undoubtedly  true  as  to  all  the 
issues,  except  the  ninth.  I  am  not  prepared  to  say  that  it 
was  wrong  m  this  instance  to  throw  tnis  onus  upon  the  ap- 
pellants. Mr.  Browne  stood  in  such  a  relation  to  the  cause 
in  which  the  sale  was  decreed,  that  *he  could  only  [467 
have  bid  for  the  property  by  leave  of  the  court.  He  was 
plaintiff  in  the  suit,  and  solicitor;  and  if  the  biddings, 
though  nominally  in  trust  for  Unsworth,  were  really  on  be- 
half of  Browne,  there  was  a  fraud  committed  upon  the  court. 
It  was  to  try  this  very  matter  that  the  issues  were  directed. 
The  Lord  (Jhancellor  had  the  affidavits  of  Unsworth  and 
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Humfrey  before  him,  and  knew  that  they  would  be  able  to 
prove  whether  or  not  the  purchases  were  made  on  behalf  of 
iJnsworth  and  for  his  own  oenefit.  Therefore,  as  it  appears 
to  me,  he  not  improperly  framed  the  issues  so  as  to  throw 
upon  the  appellants  the  burden  of  proving  the  affirmative  of 
those  issues.  I  do  not  see  why  the  ninth  issue  shopld  not 
have  been  framed  in  the  same  manner. 

The  next  objection  of  the  appellants  is  that  the  verdict  is 
contrary  to  the  evidence,  and  tnat  the  Lord  Chancellor  ought 
therefore  to  have  granted  a  new  trial,  or  at  all  events  should 
have  done  so  upon  the  ground  of  the  discovery  of  fresh  evi- 
dence after  the  trial.  It  is  not  denied  that  there  was  evidence 
before  the  jury  on  both  sides,  but  it  is  contended  that  the 
weight  of  evidence  was  greatly  on  the  side  of  the  appellants. 
It  was  observed  upon  the  argument  on  this  question,  that  in 
courts  of  law,  upon  an  appUcation  for  a  new  trial,  if  there 
has  been  evidence  upon  which  the  jurors  might  fairly  have 
arrived  at  the  conclusion  at  which  they  did  arrive,  altnough 
there  may  be  a  great  preponderance  on  the  other  side,  tne 
judges  refuse  to  disturb  the  verdict,  frequently  observing 
that  if  it  had  been  left  to  them,  they  would  probably  have 
found  differently.  To  this  it  was  said  (and  perhaps  justly) 
that  the  judge  in  ecjuity  directing  issues  possesses  a  larger 
discretion  in  determining  whether  the  findmg  of  the  jury  is 
satisfactory  to  his  mind  or  not.  And  in  an  appeal  against 
the  exercise  of  this  discretion  a  Court  of  Appeal  would  be 
slow  to  interfere,  unless  it  felt  satisfied  that  tnere  was  nothing 
in  the  evidence  upon  which  the  opinion  of  the  judge  could 
properly  have  been  founded. 

It  is  impossible  to  say  that  that  was  so  in  the  present  case. 
All  the  facts  and  circumstances  which  were  before  the  court 
when  the  issues  were  directed  were  presented  to  the  jurymen, 
who  had  in  addition  the  mvd  voce  evidence  of  Unswortn  and 
of  Humfrey.  The  questions  which  they  were  called  upon 
468]  to  decide  were,  whether  *upon  the  different  sales  Uns- 
worth  purchased  on  his  own  behalf  and  for  his  own  benefit, 
and  not  in  trust  for  any  other  j)erson.  It  appeared  clearly 
that  all  the  instructions  which  Humfrey  received  were 
from  Browne.  Upon  this  the  transaction  as  to  the  lands  of 
Bally  lough  is  important,  though  not  to  show  that  they  were 

n chased  for  Browne.  As  to  this,  Humfrey  says  that  he 
an  interview  with  Browne  previous  to  the  sale  in  1845, 
when  he  called  upon  him  and  instructed  him  to  go  down  and 
bid  for  his  brother-in-law,  Mr.  Unsworth.  He  says  that  he 
did  not  communicate  the  fact  of  the  purchase  to  Mr.  Uns- 
wortli,  and  never  received  any  instructions  from  Unsworth 
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afterwards  in  reference  to  that  property.  He  says  that 
tiiat  was  the  first  and  the  last  transaction  which  he  had  with 
Browne.  But  then  he  had  before  said  that  he  had  another 
interview  wiOi  Browne,  when  Browne  handed  him  the  letter 
of  the  15th  of  April,  1846,  being  the  authority  to  bid  for 
Martha  Helden's  share.  It  appears  that  he  only  knew  of 
the  existence  of  Unsworth  by  reputation ;  for  he  is  asked 
upon  the  trial,  "  Did  you  know  the  man  Existed  ?"  He  says, 
"Only  by  reputation."  "How  did  you  know  anything 
about  him  f '  "I  knew  Miss  Browne  was  Mrs.  Unsworth,  and 
I  knew  she  had  a  brother  in  Liverpool,  and  I  accordingly 
bid  for  him ;  and  the  reason  I  did  so  was  because  I  thought 
Mr.  Browne  was  not  in  a  position  to  purchase.  That  is  the 
reason  I  believed  I  was  biading  honajlde  for  Mt.  Unsworth. 
That  is  all  I  can  say  on  it — ^it  was  my  opinion  at  the  time, 
and  it  is  my  opinion  still." 

With  respect  to  the  letter  of  the  15th  of  April,  1846,  in 
Humfrey's  affidavit,  it  would  appear  as  if,  besides  this  letter 

})roduced,  there  had  been  a  distinct  authority  to  him  to  bid 
or  Unsworth  upon  the  sale  of  Mary  McClintock' s  share  and 
Sarah  Coote's  share.  He  states  that  about  the  year  1846  he 
received  a  letter  of  authority  from  Unsworth,  through 
Browne,  instructing  him  to  attend  the  sale ;  and  he  says 
that  he  preserved  (as  I  have  already  stated)  that  letter  for  a 
certain  tune,  but  that  recently  he  had  destroyed  it  as  being 
useless.  Of  course  the  letter  which  he  says  he  destroyed  as 
useless  must  have  been  some  other  authority  than  the  letter 
of  the  15th  of  April,  1846,  which  was  produced.  But  he 
savs  of  that  letter  of  the  16th  of  April,  1846,  that  he  con-- 
sidered  and  acted  on  it  as  an  authority  for  all  the  lands. 
Now  this  it  *clearly  was  not ;  for  it  was  to  bid  for  [469 
lands  "advertised  to  be  sold  on  the  18th  instant,"  being 
Martha  Helden's  share  only. 

Any  one  judging  upon  these  facts  might  fairly  and  justly 
arrive  at  the  conclusion  that  there  never  was  any  authority 
given  from  Unsworth  to  Humf rey  to  purchase  Mary  McClin- 
tock's  share;  but,  as  he  says,  &rowne  came  to  him  again 
when  this  sale  came  on,  and  no  doubt  his  instructions  were 
from  Browne. 

The  reason  stated  by  Unsworth  at  the  trial  for  giving  up 
the  purchase  was,  that  he  received  a  parliamentary  docu- 
ment half  printed,  making  a  claim  for  £50,  which  he  would 
not  swear  was  for  drainage,  but  said  was  for  something  like 
it.  This  was  to  a  certain  extent  contradicted  by  evidence 
which  was  objected  to,  but  which  was  clearly  admissible,  of 
a  public  book  of  the  Board  of  Works,  showing  that  there 
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was  no  entry  of  sucb  a  demand  for  drainage.  And  when, 
in  addition  to  all  this,  the  conveyance  from  Unsworth  to 
Browne  was  proved,  and  Unsworth  even  after  this  was  put 
forward  as  the  ostensible  owner  by  Browne  himself,  conceal- 
ing thereby  that  he  was  the  real  owner,  there  seem  to  me  to 
be  ample  grounds  to  warrant  the  jury  in  finding  that  Uns- 
worth did  not  purchase  the  share  in  question  on  his  own 
behalf  and  for  his  own  benefit,  and  to  justify  the  Lord 
Chancellor's  satisfaction  with  the  verdict  and  his  refusal  to 
grant  a  new  trial. 

The  appellants,  however,  contend  that  a  new  trial  ou^ht 
to  have  been  granted  upon  the  ground  of  a  letter  nomter 
repertwm.  This  letter  is  sworn  to  nave  been  discovered  after 
the  trial  of  -the  issues,  in  a  drawer  of  an  old  office  desk, 
which  had  been  locked  for  many  years,  and  the  key  lost 
Why  at  this  critical  time  a  country  smith  should  have  been 
employed  to  open  the  drawer,  which  was  supposed  to  con- 
tain nothing,  is  not  explained.  The  observanon  is  not  un- 
important, as  it  was  held  in  Diocon  v.  Qraham  Q  that  a 
paper  which  with  due  diligence  might  have  been  found  at 
first  is  not  in  legal  meaning  nomter  repertum.  But  waiving 
this  consideration,  let  us  examine  the  letter  itself,  and  judse 
of  its  importance.  That  letter  is  m  these  terms :  ' '  LiverpoS, 
15th  December,  1846.  My  dear  Browne, — I  now  return 
you  the  receipts,  and  it  would  be  as  well  if  the  affair  was 
closed  in  any  way  you  choose. ' '  Of  course  it  is  not  explained 
470]  what  that  affair  *is.  The  part  of  the  letter  which 
refers  to  this  matter  is, — **I  also  note  your  remarks  about 
the  Leitrim  estate,  of  which  please  keep  me  advised."  That 
letter  is  signed  "John  Unsworth." 

It  is  said  by  the  apjmllants  that  there  is  an  undesigned 
coincidence  here,  because  in  the  affidavit  of  Mr.  Unsworth 
he  states  that  when  he  was  in  Ireland  in  1846,  he  asked 
Browne  whether  he  had  any  estate  at  the  time  for  sale 
through  his  office,  and  he,  Unsworth,  said  that  he  should  be 
willing  to  purchase  property  in  the  county  of  Leitrim.  The 
words  of  tne  letter  are, — '*Ialso  note  your  remarks  about 
the  Leitrim  estates,  of  which  please  Keep  me  advised." 
That  is  a  nice  and  critical  remark,  but  I  ao  not  think  that 
it  is  entitled  to  much  weight.  In  the  year  1845  it  may  have 
been  Unsworth' s  intention  to  purchase,  which  was  after- 
wards carried  out  by  the  purchase  of  Martha  Helden's  share, 
which  the  respondents  (tne  petitioners  in  the  suit)  are  now 
concluded  from  saying  was  not  bought  by  Unsworth.  But  the 
jury  having  found  that  Unsworth  gave  no  authority  to 

(»)  6  Dow.,  266. 
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Humfrey  previous  to  the  20th  of  June,  1846,  to  purchase 
Mary  M!cClintock's  one-fourth  share,  how  this  letter  of  the 
15th  of  December,  1845,  to  Browne,  adverting  to  some  unex- 
plained remarks  about  the  Leitrim  estate,  can  have  any  im- 
S^rtant  bearing  ujjon  the  issue,  I  am  at  a  loss  to  understand, 
f  this  I  am  convinced,  that  if  it  had  been  forthcoming  at 
the  trial  it  would  not  have  led,  and  ought  not  to  have  led,  to 
any  different  result. 

The  verdict  of  the  jury  therefore  remaining  undisturbed, 
the  Vice-Chancellor  upon  the  case  coming  Before  him  on 
farther  directions^  decreed  that  the  sale  of  ^ry  McClintock's 
share  was  fraudulent  and  void.  But  the  appellants  con- 
tend that,  assuming  that  the  sale  might  originally  have 
been  set  aside,  the  claim  to  impeach  it  is  barr^  by  laches 
and  acquiescence.  They  say  that  the  sale  was  ratified  on 
the  11th  of  June,  1847,  when  Mary  McClintock  consented  to 
receive  the  £362  10^.,  being  one-fourth  of  the  purchase 
money  of  her  share,  which  hS.  been  lodged  to  the  credit  of 
the  legacy  suits,  she  undertaking  to  execute  a  conveyance 
to  Unsworth  of  such  share.  This  conveyance  was  afterwards 
executed  on  the  27th  of  September,  1847.  The  cause  petition 
was  filed  on  the  7th  of  March,  1867,  just  within  twenty 
years  from  the  time  of  the  above  consent  of  Mary  McClin- 
tock, and  upon  this  *lapse  of  time  the  appellants  rely  [471 
not  merely  as  acquiescence,  but  as  an  actual  compromise 
of  her  claims. 

It  was  said  that  the  Court  of  Chancery  will  refuse  relief 
in  cases  where  there  has  been  great  delay  m  asserting  a  claim 
to  avoid  a  purchase,  although  the  delay  has  been  for  a  less 
time  than  twenty  years,  and  cases  were  cited  to  this  effect ; 
but  these  were  all  cases  in  which  the  dealings  with  the 
propertv  were  open  and  known.  The  case  of  Champion  v. 
itighy  (*)  was  the  case  of  a  purchase  by  a  solicitor  from  his 
client.  Sibhering  v.  Earl  of  Balcarras  (')  and  Roberts  v. 
TunstaU  (•)  were  purchases  of  reversions.  There  was  no 
underhand  dealing  or  concealment  in  these  cases,  all  was 
open  and  notorious,  and  known  from  the  very  beginning. 
Here,  on  the  other  hand,  Mary  McClintock,  at  the  time 
of  the  transaction  which  is  pressed  against  her,  was  not 
aware  that  Browne  was  the  person  wno  purchased  at  the 
sale  in  the  name  of  Unsworth,  the  ground  upon  which  the 
sale  could  be  impeached.  This  fact  was  studiously  con- 
cealed, and  therefore  delay  is  not  imputable  to  Mary 
McClintock  till  she  knew,  or  had  the  means  of  knowledge, 
that  Browne,  and  not  Unsworth,  was  really  the  purchaser  of 

(')  1  Rum?.  A  My.,  639.  O  8  Be  G.  A  Sm.,  785.  {»)  4  Hare,  2C7. 
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her  share.  She  was  represented  upon  the  occasion  of  this 
alleged  compromise  by  Mr.  Booth,  as  her  solicitor,  and  of 
course  any  Knowledge  which  he  possessed  is  imputable  to 
her.  But  there  is  no  reason  to  think  that  he  was  not  kept 
in  ignorance  of  the  material  fact  of  Browne  being  the  real 
purchaser.  The  deception  of  putting  Unsworth  forward 
and  keeping  Browne  in  the  oackground  was  continued 
throughout;  and  there  is  nothing  in  these  proceedings, 
from  first  to  last,  to  indicate,  or  even  to  raise  a  suspicion, 
that  Unsworth  was  a  secret  trustee  for  Browne. 

I  asked,  in  the  course  of  the  argument  upon  the  point  of 
delay,  whether,  if  Mary  McClintock  was  in  ignorance  of  the 
relation  in  which  Browne  stood  to  the  purchase,  when  she 
received  the  £362  lOs.  and  agreed  to  execute  a  conveyance 
to  Unsworth,  any  other  time  could  be  pointed  out  wnen  it 
could  be  said  that  she  must  have  acquired  this  knowledge. 
It  was  admitted  that  no  such  time  could  be  fixed  upon.  In- 
deed, from  the  period  of  this  transaction,  Mary  McClintock 
472]  ceased  to  have  any  concern  in  the  *proceedings  in  the 
suit.  If  she  had  followed  them  at  all  she  would  have  found 
Unsworth  still  assuming  the  character  of  purchaser,  and, 
with  Browne's  connivance,  being  put  into  possession  of  her 
share.  This  occurred  after  the  conveyance  of  the  2d  of 
February,  1848,  from  Unsworth  to  Browne;  and  if  at  any 
time  Marv  McClintock  knew  that  Browne  had  become  the 
owner  of  ner  share,  there  was  nothing  to  rouse  her  suspicion 
from  this  circumstance,  as  she  might  well  believe  that  he 
had  purchased  Unsworth' s  interest  in  it.  I  think  that  neither 
laches  nor  acquiescence  can  properly  be  imputable  in  this 
case,  and  that  the  Vice-Chancellor  was  perfectly  right  in 
coming  to  that  conclusion. 

I  therefore  submit  to  your  lordships  that  the  decree  in  this 
case  ought  to  be  affirmed,  with  the  exception  of  its  being 
varied  by  inserting  certain  words  in  it. 

Lord  Colons  ay  and  Lord  Hatherlety  went  fully  through 
the  evidence,  and  expressed  their  complete  concurrence  with 
the  opinion  of  Lord  Chelmsford. 

The  following  order  was  entered  on  the  journals : 

It  directed  that  the  orders  of  the  Court  of  Chancery  in 
Ireland,  of  the  12th  of  August,  and  9th  of  April,  1868,  and 
the  30th  of  April,  1870,  should  be  affirmed ;  that  certain  verbal 
alterations  (tnerein  set  forth)  should  be  made  in  the  order  of 
the  20th  of  July,  1870,  which  it  ordered  to  be  varied  bv  insert- 
ing the  following  words ;  '*  And  if  it  is  found,  on  taking  the 
said  account,  that  anything  is  due  from  the  said  petitioners, 
it  is  ordered  that  the  said  petitioners  pay  such  sum  to  the 
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respondent  MaiT  Browne  as  executrix  as  aforesaid/'  and  by 
also  inserting  the  following  words:  "And  let  what,  upon 
taking  the  said  account,  shall  be  certified  to  be  due  from 
either  of  the  parties  to  the  other  of  them  be  (within  one 
month  after  the  date  of  the  confirmation  of  the  Master's 
report)  i>aid  by  the  party  from  whom  to'the  party  to  whom 
the  same  shall  be  certified  or  reported  to  be  due  p  and  that 
with  these  variations,  the  said  order  of  the  20th  of  July,  1870, 
be  and  the  same  is  hereby  also  affirmed,  and  that  the  said 
petition  and  appeal  be  and  the  same  is  hereby  dismissed 
ttna  house :  And  that  the  appellants  do  pay  or  cause  to  be 

Slid  to  the  said  respondents  the  costs  incurred  in  respect  of 
e  said  appeal,  the  amount  thereof  to  be  certified  oy  the 
clerk  of  the  Parliaments:  And  that  the  cause  be  and  is 
hereby  remitted  back  to  the  Court  of  Chancerv  in  Ireland, 
to  do  therein  as  shall  be  just  and  consistent  with  these  varia- 
tions  and  this  judgment. 

Lords^  JournaZSy  4th  August,  1873. 

Solicitors  for  the  api)ellant8 :  St^hens  &  Langdale. 
Solicitors  for  the  respondents :  J.  &  H.  Oole. 
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PLaw  Reports,  6  Privy  Council  Cases,  1.] 
J.C.,0)  Deo.B,S,  ms. 

1]  *Heney  Prince  and  William  Anderson  Ogg,  Appel- 
lants ;  and  Our  Sovereign  Lady  the  Queen  and  Wil- 
liam Augustine  Duncan,  Collector  of  Her  Majesty's 
Customs,  Respondents. 

ON    APPEAL    FROM    THE   VICE-ADMIRALTY   COURT   OF   NEW   SOUTH   WALES. 

New  South  Wales  Oustonu  Ada,  ConntrucUon  of—OmMsion  in  Bill  of  EtUrg—^ 

Forfeiture, 

The  Cnatoms  Regulation  Act,  of  1846,  of  the  colony  of  New  Sonth  Wales  enacts 
tliat  the  person  entering  any  goods  shall  deliver  to  the  collector  a  bill  of  the  entry 
thereof  expressing  the  particmars  of  the  qnantity  and  qnality  of  goods,  and  the  pack- 
ages containing  the  same,  Ac,  and  that  tJie  collector  shall  grant  his  warrant  for  the 
unlading  of  such  goods ;  and  that  no  entry  shall  be  deemed  valid  unless  the  partica- 
lars  of  uie  goods  and  packages  in  such  entry  shall  correspond  with  the  report  of  the 
ship,  and  any  goods  taken  or  delivered  out  of  any  ship  by  virtue  of  any  entry  or 
9]  warrant  not  corresponding  or  ^agreeing  as  therein  mentioned,  or  not  properly 
describing  the  same,  shall  be  deemed  to  be  goods  landed  or  taken  without  due  entry 
thereof,  and  shall  be  forfeited. 

The  Customs  Duties  Act  of  1871,  which  relates  to  ad  valorem  duties  only,  provides 
for  the  verification  of  the  value  at  the  time  of  entry  by  the  production  of  the  genuine 
invoice,  and  by  a  declaration  in  a  prescribed  form. 

A.  <&  B.,  merchants,  carrying  on  business  together  in  Sydney,  imported  several 
cases  which  contained  soft  goods,  and  also  contained  portmanteaus,  wherein  soft 
goods  were  packed.  The  agent  of  A.  <fe  Co.  filed  and  delivered  a  bill  of  entry  of  the 
cases,  and  made  the  required  declaration  in  verification,  and  produced  the  invoice 
of  the  soft  goods,  but  in  respect  of  the  portmanteaus  and  hat-boxes  he  made  no  entry 
and  filed  no  invoice : 

It  was  hdd  by  the  Judicial  Committee  that  by  the  omission  in  the  entry  of  the 

(})  Present :  Sir  Jambs  W.  Colvilb,  Sir  Robert  Joseph  Phillimore,  Judge  of  the 
High  Court  of  Admiralty,  Sir  Barnes  Pbaooci^,  Sik  Montague  E.  Smith,  and  Sir 
RoBEftT  F.  Collier. 
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portznanteaos  and  hat-bozes  oontdned  in  some  of  the  cases,  the  whole  of  the  contents 
of  snch  cases  were  forfeited,  the  entry  of  the  goods  1;>eing  invalid.  No  entry  can  cover 
leas  than  one  entire  package. 

This  was  an  appeal  from  a  decree  of  the  Vice- Admiralty 
Court  of  New  South  Wales,  bearing  date  the  23d  of  July, 
1872,  made  upon  an  information  or  nbel  by  Her  Majesty  and 
the  respondent  William  Augustine  Duncan,  bollector  of  cus- 
toms of  the  port  of  Sydney,  New  South  Wales,  stating  the 
grounds  of  seizure  of  two  cases  of  merchandise  and  praying 
their  condemnation. 

The  appellants  were  merchants  trading  together  in  Sydney 
under  the  stjle  of  Prince,  Ogg  &  Co. 

The  question  in  the  present  appeal  arose  with  respect  to 
certain  cases  of  merchandise  imported  by  the  appellants  into 
the  colony  of  New  South  Wales,  from  London,  oy  the  ship 
Damascus,  which  arrived  in  the  port  of  Sydney  on  the  28tA 
of  June,  1871. 

The  appellants  had  purchased  of  Weintraud,  Joyce  & 
Co.,  a  London  firm,  a  quantity  of  trimmings  and  other  small 
wares.  They  also  haa  purchased  of  J.  Lyons  &  Son,  also 
London  merchants,  certain  trunks  and  hat-boxes.  Accord- 
ing to  a  custom  of  the  trade,  the  trunks  and  boxes  had  been 
forwarded  in  the  same  cases  with  the  trimmings  and  small 
goods,  the  latter  being  packed  up  in  the  trunks  and  boxes 
with  the  view  of  saving  space  and  freight. 

Out  of  ten  cases  received  by  the  appellants  by  the  Damas- 
cus from  the  said  firm  of  Weintraud,  Joyce  &  Co.,  five  con- 
tained trimmings  and  small  goods,  packed  in  this  way,  in 
trunks  and  hat-boxes.  Separate  invoices  were  sent  in  re- 
spect of  the  two  *classes  of  goods,  th^  invoice  from  Messrs.  [3r 
Lyons  &  Son  including  thej  trunks  and  boxes,  the  invoice 
from  Messrs.  Weintraud,  Joyce  &  Co.  containing  the  trim- 
mings and  small  goods,  and  also  containing  a  description  of 
the  trunks  and  boxes  sent  by  Joyce  &  Co.,  but  not  mention- 
ing their  price. 

On  the  8th  of  July,  1871,  the  whole  of  the  ten  cases  from 
Weintraud,  Joyce  &  Co.  were  entered  for  payment  of  ad 
valorem  duty  at  the  Sydney  custom-house. 

The  laws  of  the  colony  of  New  South  Wales,  regulating 
the  procedure  at  the  custom-house  and  the  payment  of  duty 
on  the  goods  imported  in  the  cases,  which  were  the  subject 
of  this  appeal,  were  the  Customs  Regulation  Act,  1845,  and 
the  Customs  Duties  Act,  1871. 

The  material  parts  of  the  Customs  Regulation  Act  of  184S 
are  sects.  16,  18,  and  22,  which  are  as  fpTlows : 
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{As  to  Entries  in  general.) 

' '  16.  And  be  it  enacted,  that  the  person  entering  any  goods 
shall  deliver  to  the  collector  or  otner  proper  officer  a  bill  of 
the  entry  thereof,  fairly  written  in  woras  at  length,  express- 
ing the  name  of  the  importer  and  of  the  ship,  and  of  the 
master  of  the  ship  in  which  the  goods  are  imported,  ^nd  of 
the  place  whence  they  were  brought,  and  of  the  place  within 
the  port  where  the  goods  are  to  be  unladen,  and  the  particu- 
lars of  the  quantity  and  quality  of  the  goods  and  the  pack- 
ages containing  the  same,  and  tne  marks  and  numbers  on  the 
packages,  and  two  or  more  duplicates,  as  the  case  may  re- 
quire, of  such  bill,  in  which  all  sums  and  numbers  may  be 
expressed  in  figures,  and  the  particulars  contained  in  such 
bills  shall  be  written  and  arranged  in  such  form  and  manner, 
and  the  number  of  such  duplicates  shall  be  such  as  the  .col- 
lector or  other  principal  officer  or  other  proper  i)er8on  shall 
require,  and  such  person  shall  at  the  same  time  pay  down 
all  the  duties  due  upon  the  goods,  and  the  collector  or  other 
proper  officer  shall  thereupon  grant  his  warrant  for  the  un- 
lading of  such  goods." 

*'  18.  And  be  it  enacted,  that  no  entry  nor  any  warrant  for 
the  landing  of  any  goods,  or  for  the  taking  of  any  goods  out 
of  any  warehouse,  shall  be  deemed  valid  unless  the  particu- 
4]  lars  of  the  *goods  and  packages  in  such  entry  shall  cor- 
respond with  tne  particulars  of  the  goods  and  packages 
purporting  to  be  the  same  in  the  report  of  the  ship  or  in  the 
certificate  or  other  document,  where  any  is  required,  by 
which  the  importation  or  entry  of  such  goods  is  authorized, 
jior  unless  the  goods  shall  have  been  properly  described  in 
such  entry  by  the  denominations  and  with  the  characters  and 
circumstances  according  to  which  such  goods  are  charged 
with  duty  or  may  be  imported,  and  any  goods  taken  or  de- 
livered out  of  any  ship,  or  out  of  any  warehouse,  by  virtue 
of  any  entry  or  warrant  not  corresponding  or  agreeing  in  all 
such  respects,  or  not  properly  describing  the  same,  shall  be 
deemed  to  be  goods  landed  or  taken  without  due  entry 
thereof,  and  shall  be  forfeited." 

{As  to  ad  valorem  Dnties.) 

**  22.  And  be  it  enacted,  that  in  all  cases  where  the  duties 
imposed  upon  the  importation  of  articles  into  the  said  colony 
are  charged,  not  according  to  weight,  tale,  gauge,  or  measure, 
but  according  to  the  value  thereof,  such  value  shall  be  ascer- 
tained by  the  declaration  of  the  importer  of  such  articles,  or 
his  known  agent,  in  manner  and  form  following,  that  is  to  say: 

'I,  A.  B.,  do  hereby  declare  that  the  articles  mentioned  m 
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the  entry  and  contained  in  the  packages  [Jiere  specifying  the 
several  packaaeSy  and  describing  the  several  marks  and 
numbers^  as  trie  ca^e  may  he\  are  of  the  value  of 

*  Witness  my  hand,  this  day  of 

'A.  B. 

*The  above  declaration,  signed  the  day  of  ,  in 

the  presence  of  'C.  D., 

Collector  [or  other  prinAyipal  officer fY 
which  declaration  shall  be  written  on  the  bill  of  entiy  of 
such  articles,  and  shall  be  subscribed  with  the  hand  oi  the 
importer  thereof,  or  his  known  agent,  in  the  presence  of  the 
collector  or  other  principal  officer  of  the  customs  of  the  port 
of  importation :  Provided  that,  if  upon  view  and  examina- 
tion of  such  articles  by  the  proper  omcer  of  the  customs,  it 
shall  appear  to  him  that  the  said  articles  are  not  valued  ac- 
cording to  the  true  price  and  value  thereof,  and  according  to 
the  true  intent  *and  meaning  of  this  act,  then  and  in  [5 
such  case  the  importer  or  his  Known  agent  shall  be  required 
to  declare  on  oatn  before  the  collector  or  other  principal  offi- 
cer of  customs  what  is  the  invoice  price  of  such  articles,  and 
that' he  verily  believes  such  invoice  price  is  the  current  value 
of  the  articles  at  the  place  from  whence  the  said  articles  were 
imported ;  and  such  mvoice  price,  with  the  addition  of  ten 
pounds  per  centum  thereon,  shall  be  deemed  to  be  the  value 
of  the  articles  in  lieu  of  the  value  so  declared  by  the  importer 
or  known  agent,  and  upon  which  the  duties  due  thereon  shall 
be  charged  and  paid :  Provided  also,  that  if  it  shall  appear 
to  the  collector  or  other  proper  officer  that  such  articles  nave 
been  found  invoiced  below  the  real  and  true  value  thereof  at 
the  place  from  whence  the  same  were  imported,  or  if  the  in- 
voice price  is  not  known,  the  articles  shall  in  such  case  be 
re-examined  by  two  competent  persons,  to  be  nominated  and 
appointed  by  the  governor  of  the  said  colony,  and  such  per- 
sons shall  declare  on  oath  before  the  collector  or  other  proper 
officer,  what  is  the  true  and  real  value  of  such  articles  at  the 
port  of  importation  in  the  said  colony,  and  the  value  so  de- 
clared on  the  oaths  of  such  persons  shall  be  deemed  to  be 
the  true  and  real  value  of  such  articles,  and  upon  which  the 
duties  due  thereon  shall  be  charged  and  paid.  ^' 

The  material  parts  of  the  Customs  iJuties  Act  of  1871 
(which  relates  to  ad  valorem  duties  only)  are  sects.  8,  12, 
and  13 : 

"8.  In  all  cases  in  which  goods  shall,  after  the  passing  of 
this  act,  continue  to  be  chargeable  with  a  dutv  aA  vak/rem^ 
or  according  to  the  true  and  real  value  of  sucn  goods,  such 
value  shall  be  verilied  at  the  time  of  entry  by  tne  produc- 
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tlon  of  the  gennine  invoice,  and  by  the  declaration  in  the 
form  hereinafter  prescribed  of  the  importer  of  snch  goods^ 
or  (with  the  consent  of  the  collector  or  other  proper  officer 
of  customs)  of  his  authorized  agent : 
'  Port  of 

'  I,  A.  B.,  do  hereby  declare  that  the  invoice  now  produced 
is  the  genuine  and  only  invoice  of  the  goods  mentioned  in 
the  entry  and  contained  in  the  packages  [here  specify  the 
several  packageSj  and  describe  the  several  marks  and  numr- 
hers^  as  the  case  may  be]^  and  that  the  value  of  such  goods 
mentioned  in  the  said  invoice,  and  therein  stated  as  [here 
6]  state  value']  was,  to  the  best  of  my  *belief ,  the  fair  market 
value  of  such  goods  at  the  time  of  shipment  at  the  place 
whence  the  same  were  exported. 

*  Witness  my  hand,  this  day  of  ,  one  thousand, 

eight  hundred  and  .  ^  A.  B. 

'  Declared  before  me  day  of 

'(Signed)  E.  D., 
*  Collector  [or  other  proper  officer,  y 
And  such  declaration  shall  be  made  by  the  importer  or  his 
authorized  agent,  as  aforesaid,  in  the  presence  of  the  collector 
of  customs,  or  other  proper  officer,  and  the  invoice  value  so 
declared  shall,  with  the  addition  of  ten  pounds  per  centum 
thereon,  be  deemed  to  be  the  value  of  the  goods  upon  which 
dutv  shall  be  paid.  And  any  person  who  shall  in  any  such 
declaration  make  anv  false  statement,  knowing  the  same  to 
be  false,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  lia- 
ble and  subject  to  the  like  penalties  as  in  case  of  perjury." 

''12.  If  upon  examination  it  shall  appear  to  the  collector 
that  the  value  of  the  goods  mentioned  in  any  declaration 
made  under  the  8th  section  of  this  act  has  been  incorrectlv 
stated  in  such  declaration,  it  shall  be  lawful  for  the  said  col- 
lector, in  lieu  of  any  other  proceeding  authorized  by  this  act, 
but  subject  to  the  approval  of  the  Colonial  Treasurer,  to 
cause  such  goods  to  be  detained  and  secured  and  (within  five 
days  from  the  landing  thereof)  to  take  such  goods  for  the 
use  of  the  Crown,  and  the  said  collector  shall  thereupon  in 
such  case  cause  the  amount  of  the  invoice  value  stated  in 
such  declaration,  together  with  an  addition  of  £10  per  centum 
thereon,  and"  also  the  duties  (if  any)  paid  upon  such  entry, 
to  be  paid  to  the  importer  or  owner  of  sucn  goods  in  full 
satisfaction  for  the  same,  and  shall  dispose  of  such  goods  for 
the  benefit  of  the  Crown,  and  the  proceeds  of  such  sale  shall 
be  paid  into  the  Consolidated  Kevenue  Fund:  Provided, 
however,  that  the  said  collector,  if  he  shall  see  fit,  may  per- 
mit such  importer  or  owner,  on  his  application  for  that  pur- 
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pose,  to  amend  such  entry  at  such  value  and  on  such  terms 
as  he  the  said  collector  may  direct. 

"13.  If  in  any  invoice  or  entry  any  goods  entered  for  ad 
valorem  duty  have  been  fraudulently  misdescribed  with  in- 
tent to  avoid  the  *payment  of  the  duty  or  any  part  of  the  [7 
duty  on  such  goods,  or  if  the  oath  or  declaration  made  with 
regard  to  anv  such  invoice  or  entry  is  wilfully  false  in  any 
particular,  me  goods  so  misdescribed,  or  in  respect  of  which 
such  oath  or  declaration  is  wilfully  false  as  aforesaid,  shall 
be  forfeited," 

On  the  entry  of  the  ten  cases  in  question  at  the  custom- 
house the  following  declaration  was  made  by  Robert  Adams, 
agent  of  the  appelmnts'  firm : 

"Imports,  Sydney,  8th  day  of  July,  1871. 
"Ill  the  Damascus,  a  British  ship,  Boss,  Master,  from 
London. 

"  Prince,  Ogg  &  Co. 

"Per  Ford,  Adams  &  Co.,  Agents. 
"Port  of  Sydney. 
"  I,  Robert  Adams,  agent  of  Prince,  O^g  &  Co.,  do  hereby 
declare  that  the  invoice  now  i)roduced  is  the  genuine  and 
only  invoice  of  the  goods  mentioned  in  the  entry  and  con- 
tained in  the  packages. 

"Marks  and  Noe.  Value.  Duty. 

£    s.    d. 
One  case  Albums  .  30    3 
.  35  13 
Trimmings  42  11 
"        103    1 
"         92  18 
37  11 
48    5 
46    0    6 
"Buttons&braidseo  19    5 
"       Waistcoats  106    5    0 


3,687. 
3,688. 
3,589. 
3,690. 
3,691. 
3,592. 
3,593. 
3,594. 
3,596. 
3,599. 


u 


(( 
(( 
(( 


it 


6 
0 
5 
8 
6 
9 
11 


Circalax  wharf 


(1157) 


603  10    8 
10„/^  60    7     1 


.  £663  17    9   £33    3    11 


And  that  the  value  of  such  goods  mentioned  in  the  said  in- 
voice, and  therein  stated  as  £603  10s.  8d.j  was  to  the  best 
of  my  belief  the  fair  market  value  of  such  goods  at  the  time 
8  Eng.  Rep.  10 


Digitized  by  V:iOOQIC 


74  CASES  IN  THE  PRIVY  COUNCIL.  [L.  B- 

1878  Prince  v.  The  Queen.  ZH. 


8]  of  shipment  at  the  *place  whence  the  same  were  exported. 
Witness  my  hand,  this  8th  day  of  July,  1871. 

*mgned)  R.  Adams. 

"Declared  before  me  the  8th  day  oi  July,  1871. 

"M.  MacTaggart, 
''  pro  CoUector." 

The  five  cases  which  contained  trunks  and  boxes,  as  well 
as  trimminffs  and  other  small  goods,  were  those  numbered  in 
thesaiddeclarationorbillof  entry  as3,590, 3,691, 3,592,  3,593, 
and  3,594.  Ad  valorem  duty  was  paid  on  the  declared  con- 
tents of  all  five.  At  the  time  of  the  said  payment  the  appel- 
lants produced  to  the  custom-house  officer  the  invoice  rrom 
Messrs.  Weintraud,  Jovce  &  Co.,  relating  to  the  trimmings, 
but  did  not  produce  to  nim  the  invoice  from  Messrs.  Lyons 
&  Son  relative  to  the  said  trunks  and  boxes,  nor  was  any 
ad  valorem  duty  paid  in  respect  of  the  goods  contained  in 
the  last-mentioned  invoice  from  Messrs.  Lyons  &  Son. 
Three  out  of  the  five  cases  (viz.  Nos.  3,590,  3,591,  3,594) 
were  delivered  to  the  appellants  without  being  opened  or 
examined.  The  two  numbered  3,592  and  3,593  were  exam- 
ined on  the  13th  of  July,  1871,  and  were  found  to  contain, 
in  addition  to  the  trimmings  mentioned  in  the  bill  of  entry, 
eight  travelling  trunks  or  portmanteaus,  and  twenty-one 
leather  hat-boxes,  which  were  not  mentioned  in  the  said 
declaration  or  bill  of  entry,  and  in  respect  of  which  no  ad 
valorem  duty  had  been  paid  or  tendered.  The  portmanteaus 
and  hat-boxes  were  goods  and  merchandise  upon  which  by 
the  Customs  Duties  Act,  1871,  ad  valorem  duty  was  payable. 

The  respondent  William  Augustine  Duncan,  as  collector 
of  customs  in  the  port  of  Svdney,  thereupon  seized  the  two 
cases  of  merchandise  as  liable  to  forfeiture  under  the  above- 
mentioned  statutes  of  the  colony. 

On  the  14th  of  July,  the  day  after  the  seizure,  the  appel- 
lants produced  to  the  respondent  the  invoice  from  Messrs. 
Lyons  &  Son,  and  tendered  duty  upon  the  value  of  the 
travelling  portmanteaus  and  hat-boxes  in  the  said  two  cases 
only,  whicn  the  respondent  refused  to  receive.  The  appel- 
lants at  the  same  time  applied  for  permission,  under  the 
12th  section  of  the  Act  34  Vict.  No.  21,  to  amend  the  entry 
9]  as  to  value  with  respect  to  the  two  cases  that  *had  been 
seized.  This  the  respondent  declined  to  allow.  The  re- 
spondent then  required  the  appellants  to  send  to  the  Queen's 
warehouse  the  three  cases  which  had  been  delivered  to 
them,  in  order  that  the  respondent  might  cause  the  said  three 
cases  to  be  opened  and  examined ;  which  the  appellants  de- 
clined to  do,  alleging  that  the  said  cases  had  been  sold ; 
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but  they  requested  to  amend  the  entrv  in  respect  of  the 
same  in  a  similar  way,  and  tendered  tne  increased  duties 
thereon,  which  request  and  tender  the  respondent  declined. 

On  the  15th  of  September,  1871,  proceedings  were  com- 
menced by  the  appellants  in  the  Vice- Admiralty  Court  of 
the  colony  as  claimants  of  the  two  cases  which  had  been 
seized. 

Op  the  28th  of  December,  1872,  the  respondents  exhibited 
their  libel  or  information,  praying  that  the  said  two  cases 
of  merchandise  might  be  pronounced  to  have  been  at  the 
time  of  the  seizure  thereof  subject  and  liable  to  forfeiture 
and  condemnation,  and  to  condemn  the  same  as  forfeited  to 
the  Queen,  and,  moreover,  that  the  penalties  due  by  law 
might  be  pronounced  for,  and  that  the  appellants  might  be 
condenmed  in  penalties  and  costs.. 

The  articles  of  the  libel  were  as  follows : 

"First:  That  a  certain  statute  was  made  and  passed  in 
the  ninth  year  of  our  Sovereign  Lady  the  Queen,  to  wit,  on 
the  7th  day  of  November,  in  the  year  of  our  Lord,  1845, 
intituled  '  An  act  to  provide  for  the  general  regulation  of 
the  customs  of  New  South  Wales,'  and  that  a  certain  act  of 
Parliament  was  made  and  passed  in  the  thirty-fourth  year 
of  our  Sovereign  Lady  the  Queen,  to  wit,  on  tne  22d  day  of 
May,  in  the  year  of  our  Lord  1871,  intituled  *An  act  for 
granting  to  Her  Majesty  certain  duties  of  custom,  and  for 
other  purposes,'  and  this  was  and  is  true,  and  the  party 
proponent  doth  allege  and  propound  everything  in  this  and 
the  subsequent  articles  of  this  libel  or  information  contained 
jointly  and  severally. 

"  Second :  That  the  said  Henry  Prince  and  William  An- 
derson Ogg  are  merchants  trading  together  in  the  city  of 
Sydney,  in  the  colony  of  New  South  Wales,  under  the 
name,  style,  and  firm  of  Prince,  Ogg  &  Co.,  and  that  as 
such  merchants  they  did,  in  or  previous  to  the  month  of 
July,  1871,  import  into  the  said  colony,  *bv  the  ship  [10 
Damascus,  from  the  city  of  London,  in  Iilngland,  certain 
goods  chargeable  with  duty  according  to  the  value  thereof ; 
that  after  the  arrival  of  the  said  ship  the  said  Henry  Prince 
and  William  Anderson  Ogg  caused  attendance  to  be  made  at 
the  custom-house  of  the  said  port  of  Sydney  for  the  purpose 
of  passing  an  entry  of  the  goods  imported  by  the  said  ship, 
and  caused  a  pretended  invoice  of  the  goods  to  bt»  exhibiteSj 
and  a  declaration  to  be  made  by  one  Kol>ert  Adams,  as  the 
agent  of  and  for  the  said  Henry  Prince  and  Williaiii  Ander- 
son Ogg,  and  in  such  declaration  it  was  declared  tlmt  the 
invoice  then  produced  was  'the  genuine  imd  only  invoice 
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of  the  goods  mentioned  in  the  entry,  and  contained  in  cer- 
tain specified  packages  (of  which  packages  the  two  cases  of 
merchandise  proceeded  against,  that  is  to  say,  the  said  two 
cases  of  merchandise  marked  respectively  (P.  O.  &  Co.^  3, 592 
and  (P.  O.  &  Co.)  3,593  form  a  ^art,  and  that  the  value  of 
the  goods  mentioned  in  the  said  invoice,  and  therein  stated. 
as  £603  10*.  8d.j  was,  to  the  best  of  the  belief  of  the  said 
Robert  Adams,  the  fair  market  value  of  such  goods  at.  the 
time  of  shipment  at  the  place  whence  the  same  were  ex- 

Sorted ;'  that  subsequently  to  such  entry  being  passed  and 
eclaration  bein^  made,  and  after  the  goods  were  landed 
from  the  said  ship,  the  said  two  cases  of  merchandise  pro- 
ceeded against,  being  a  portion  of  the  goods  mentioned  in 
the  said  declaration,  were  removed  to  a  certain  store  in  the 
said  city  of  Sydney,  known  as  the  Queen's  warehouse, 
when  it  was  found  that  the  said  two  cases  of  merchandise 
contained  goods  chargeable  by  law  with  duty  according 
to  the  value  thereof,  and  which  were  not  included  in  the 
value  mentioned  in  the  said  invoice,  nor  were  the  said  goods 
mentioned,  nor  was  the  value  thereof  included  in  the  said  dec- 
laration, whereupon  thci  said  two  cases  of  merchandise  pro- 
ceeded against  were  at  the  said  store  known  as  the  Queen's 
warehouse  seized  as  being  liable  to  a  forfeiture  for  a  breach 
of  some  or  one  of  the  provisions  of  the  statutes  .hereinbefore 

S leaded,  and  this  was  and  is  true,  and  the  party  proponent 
oth  allege  and  i)ropound  as  before. 
"Third:  That  in  part  proof  of  the  premises  and  to  all 
other  intents  and  purposes  as  the  law  whatsoever  the  party 
proponent  doth  hereto  annex,  and  prays  to  be  here  read  and 
inserted,  and  taken  as  part  and  parcel  hereof,  a  certain 
11]  paper  writing  marked  *No.   1,  and  doth  allege  and 

Sropound  the  same  to  be  a  copy  of  the  original  entry  and 
eclaration  made  at  the  said  custom-house,  the  original 
thereof  being  annexed  to  a  certain  affidavit  made  by  the  said 
William  Augustine  Duncan,  on  the  6th  day  of  December, 
1871,  and  filed  in  this  honorable  court.  And  this  was  and  is 
true,  and  the  party  proponent  doth  allege  and  propound  as 
before. 

''  Fourth  :  That  aU  and  singular  the  premises  were  and  are 
true,  of  which  legal  proof  being  made,  the  party  proponent 
prays  that  the  said  two  cases  of  merchandise  may  be  j3ro- 
nounced  by  you  the  judge  aforesaid  to  have  been  at  the  time 
of  the  seizure  thereof  subject  and  liable  to  forfeiture  and 
condemna,tion,  and  to  condemn  the  same  as  forfeited  to  our 
Sovereign  Lady  the  Queen,  her  heirs  and  successors  accord- 
ingly, and,  moreover,  that  the  penalties  due  by  law  may  be 
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u^QOunced  for,  and  to  condemn  the  said  Henry  Prince  and 
William  Anderson  Og^  in  such  penalties  and  in  the  costs 
made  and  to  be  made  m  this  cause  on  the  part  and  behalf 
of  our  Sovereign  Lady  the  Queen  by  your  delinite  sentence 
or  final  interlocutory  decree  to  be  made  and  given  in  this 
behalf.'' 

The  case  was  heard  before  the  Judge  Commissary,  Sir 
Alfred  Stephen,  on  the  16th  of  March,  1872.  The  present 
appellants  filed  a  responsive  allegation  or  pleading  in  bar 
of  the  suit,  amounting  in  general  terms  to  this,  that  the 
omission  to  mention  any  value  in  connection  with  the 
trunks  and  boxes,  or  to  specify  them  as  distinguishable 
from  the  other  contents  of  the  cases  seized,  was  the  result 
purely  of  mistake  and  inadvertence ;  which  led  to  their 
Bupplyin^  imperfect  information  to  their  agent  respecting 
those  articles. 

On  the  23d  of  July,  1872,  the  judge  delivered  judgment 
rejecting  the  responsive  allegation,  decreeing  that  the  two 
cases  should  be  forfeited,  and  sentencing  the  appellants  to 
pay  the  costs  of  suit. 

After  stating  the  facts  and  his  deductions  from  them  the 
judge  proceeded  in  the  following  terms : 

'NBy  the  Customs  Duties  Act  of  1871,  the  goods  contained 
in  all  the  ten  cases  in  question — ^the  portmanteaus  and  hat- 
Iwxes  included— were  liable  to  an  import  duty  of  5  per  cent. 
on  the  value ;  and,  by  sect.  8,  a  new  form  of  declaration  as 
to  that  value  is  *(not  in  terms,  but  impliedly)  substi-  [12 
tuted,  for  the  form  prescribed  by  the  Customs  Regulation 
Act  of  1846,  sect.  22.  In  the  latter  the  required  words  were, 
•*  that  the  articles  mentioned  in  the  entry,  and  contained  in 
the  packages  specified,  are  of '  a  stated  value.  By  the  re- 
cent statute  the  invoice  of  the  goods  is  to  be  produced  at 
the  time  of  entry,  and  the  importer,  or  his  authorized  agent, 
is  to  declare  that  it  is  the  genuine  and  only  one  '  of  the  goods 
mentioned  in  the  entry,  and  contained  in  the  packages  spe- 
cified— ^and  that  the  value  of  such  goods,  mentioned  in  the 
said  invoice,  and  therein  stated  at  rvalue),  was  to  the  best 
of  my  belief  the  fair  market  value,^  &;c.  This  as  we  have 
seen  was  the  form  pursued  by  the  respondents'  agent  here. 
Then  by  sect.  13  it  is  enacted  that  if  in  any  invoice  or  entry 
any  goods  entered  for  duty  have  been  fraudulently  misde- 
scrib^,  with  intent  to  avoid  payment  of  the  duty  thereon, 
or  if  the  declaration  made  witn  regard  to  any  such  invoice 
or  entry  is  wilfully  false  in  anj  particular,  the  goods  so  mis- 
.  described  (or  in  respect  of  which  such  declaration  is  wilfully 
false)  shall  be  forfeited. 
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"  The  first  question  accordingly  for  consideration  is,  are 
the  two  cases — or  the  trunks  and  boxes  in  them — Pliable  to 
forfeiture  under  this.  13th  section;  and  a  very  perplex- 
ing question  it  seems  to  me  to  be.  Nothing  is  said  in 
it  about  omissions ;  and  a  misdescription,  however  gross, 
is  not  made  presumptive  evidence  of  intention,  leavmg  it 
to  the  owner  to  establish  a  case  of  inadvertence,  or  the  like  ; 
but  a  fraudulent  intent  must  be  proved,  in  the  first  instance- 
So,  also,  the  declaration  must  not  only  be  false — ^it  must  be 
wilfully  so. 

''  Let  us  consider,  then,  supposing  fraud  (in  some  one)  to 
be  established  here,  as  well  as  a  misdescription,  whether 
this  is  within  the  enactment.  And,  in  the  first  place,  I  dis- 
miss all  question  as  to  misdescription,  much  less  fraud,  in 
the  invoice.  As  to  that  document  there  is  no  complaint. 
It  misdescribed  nothing:  and  certainly  not  any  goods  "en- 
tered for  duty" — which  is  the  oflfence  evidentty  contem- 
!)lated.  I  dismiss  also  all  question  as  to  falsity,  and  still 
ess  wilful  falsity,  in  the  agent's  declaration ;  for  that  per- 
son, from  the  very  nature  of  his  position,  knew  nothing 
whatever  about  the  matters  declared  to.  He  only  acted  on 
his  instructions,  and  believed  whatever  his  employers  told 
13]  him.  Such  *is,  inevitably,  the  effect  of  the  system  in 
sucn  cases.  But,  after  all,  what  was  the  declaration! 
Merely,  that  the  document  produced  was  the  true  invoice  of 
the  goods  ^  mentioned  in  tne  entrv,  and  contained  in  the 
packages.'  The  entry  itself,  or  bill  of  entry,  as  it  is  called 
m  one  section  of  the  Kegulation  Act,  if  a  distinct  document, 
is  not  in  evidence.  But  I  assume,  as  really  and  in  fact  the 
counsel  on  both  sides  did  at  the  hearing,  either  that  such 
entry  enifmerates  exactly  the  same  goods  as  the  declaration, 
or  that  the  latter  is  identical  with  the  entry.  This,  how- 
ever, was  obviously  not  intended  by  the  statute ;  which  as- 
sumes that  the  declaration  is  a  separate  act,  consequent  on 
the  entrjr. 

*'  On  either  assumption  the  declaration  was  in  terms  per- 
fectly true.  The  invoice  certainly  was  not,  as  I  have  abmdy 
observed,  an  invoice  of  the  goods  (that  is,  of  all  the  goods) 
contained  in  the  packages ;  but  it  was  the  only  invoice  oi 
the  goods  mentioned  in  the  entry — and  the  enactment,  per- 
haps inadvertently,  re^tuires  no  more.  The  form  indeed 
shows  that  the  declaration  covers  only  and  relates  to  goods, 
which,  being  so  mentioned,  are  mentioned  in  such  invoice 
also.  The  goods  mentioned  in  the  entry  were  all,  in  fact, 
contained  in  the  packages ;  and  of  such  only  does  the  agent . 
speak.      It  was   his  duty  in   that  document,   considered 
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strictly  as  a  declaration,  to  testify  to  the  value  of  the  goods 
entered — ^not  to  the  accuracy  of  the  entry  in  other  respects. 
The  entire  section  is  confined  to  that  one  point,  the  ascer- 
tainment of  value — the  value,  that  is  to  say,  of  the  goods 
mentioned  in  the  produced  invoice,  and  in  the  entry,  and 
contained  in  the  specified  packages.  To  hold  that  the 
declaration  here  was  false,  would  be  to  construe  the  8th 
and  13th  sections  as  if  the  declaration  had  attested  in  ad- 
dition that  the  packages  contained  the  specified  goods,  and 
no  more. 

"Were  not  the  ^oods  mentioned  in  the  entry,  however,  or 
in  the  declaration,  if  in  fact  the  only  document, — ^and  assum- 
ing in  the  latter  case  that  we  may  regard  it  as  the  entry 
itself,  within  the  meaning  of  the  statute, — ^were  they  not 
misdescribed )  On  that  point  there  is  indeed  no  room  for 
doubt,  I  conceive.  Strictly  speaking,  indeed,  the  oflfence 
was  not  that  the  albums,  and  braids,  and  waistcoats,  or  the 
like,  mentioned  as  the  contents  of  the  ten  packages,  were 
themselves  wrongly  described,  but  that  certain  *other  [14 
goods  foiming  part  of  the  contents  were  omitted — and  so 
were  not  described  at  all.  But,  in  eflfect,  the  entry  was  an 
entry  of  the  entire  contents  of  the  packages.  A  description 
of  these  contents,  therefore,  as  being  altogether  trimmings 
or  other  soft  goods,  while  a  portion  consisted  of  leathern 
hat-boxes  and  portmanteaus,  not  mentioned,  was  substan- 
tially a  misdescription.  I  think,  moreover,  that  the  con- 
tents, or  stated  contents,  were  "entered  for  ad,  valorem 
duty"  within  the  meaning  of  the  enactment ;  although,  on 
this  point,  there  may  be  more  room  for  doubt  than  on  the 
one  last  preceding.  So  holding,  and  that  there  was  a  mis- 
description of  the  contents  of  the  packages  (not  of  a  portion 
only  but  of  the  whole),  I  must  under  the  recent  act  adjudge 
the  packages  in  ^[uestion  to  be  forfeited,  if  I  find  also  tlmt 
such  misdescription  was  with  intent  to  evade  the  payment 
of  duty :  in  which  case  the  misdescription  was  clearly  fraud- 
ulent, legally  and  morally. 

"I  am  glad,  however,  to  be  relieved  from  the  necessity 
of  arriving  at,  or  certainly  of  announcing,  any  conclusion 
on  that  point ;  because  I  am  of  opinion,  notwithstanding  all 
that  was  urged  to  the  contrary,  that  sects.  16  and  18  of  the 
Customs  B^ulation  Act  are  not  repealed,  even  if  intended 
to  be  so,  by  the  act  of  1871 — ^and  that  sect.  13  of  the  latter 
is  cumulative  on  the  previously  existing  enactments.  Now, 
by  these  (very  properly  as  I  conceive)  a  false  description  of 
goods  in  tne  import  entry  subjects  them  to  forfeiture,  whether 
the  error  be  fraudulent  or  not.  •  It  may  be  regretted,  never- 
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theless,  that  the  opposite  extreme  would  seem  here  to  have 
been  adopted,  witnoat  any  provisions,  such  as  I  have  else- 
where suggested,  for  mitigating  the  penalty  in  cases  of  mere 
mistake. 

"  By  the  said  16th  section,  the  person  entering  goods  shall 
deliver  at  the  customs  a  *bill  of  flie  entry'  thereof,  express- 
ing (among  other  things)  the  particulars  of  the  quantity  and 
quality  of  the  goods  and  the  packages  containing  the  same — 
after  which  the  collector  is  to  grant  his  warrant  for  the  un- 
lading of  the  same.  It  is  clear  that  this  enactment  is  unre- 
pealed ;  for  there  is  no  other  in  any  statute  prescribing  the 
contents  of  any  such  entry,  or  even  requiring  one.  Then, 
sect.  18  enacts  that  no  entry,  nor  any  warrant  for  the  land- 
151  ing  of  goods,  shall  be  deemed  valid,  unless  *^  the  goods 
shall  have  been  properly  described  in  such  entry,  by  the 
denominations,  and  with  the  characters  and  circumstances, 
according  to  which  they  are  charged  with  duty :' — and  any- 
goods  'delivered  out  of  any  ship  or  warehouse,  bv  virtue  of 
any  entry  or  warrant  not  corresponding  in  all  such  respects, 
or  not  properly  describing  the  same,  shall  be  deemed  goods 
landed  without  due  entry,  and  shall  be  forfeited.'  But,  for 
the  reasons  already  assigned,  the  goods  here  were  not  prop- 
erly described  in  the  entry — since  they  were  not  described 
or  mentioned  there  at  all. 

*'Both  statutes,  it  will  have  been  observed,  are  defective 
in  their  frame,  and  in  more  respects  than  have  been  pointed 
out  in  this  judgment;  but  enough  can  be  collected  from 
them,  I  conceive,  to  support  the  adjudication  which  I  now 
make,  that  the  two  cases  or  packages  proceeded  against  be 
condemned.  And,  since  the  prosecution  is  thus  not  only 
sustained,  but  it  appears  that  it  has  been  induced  at  the  re- 
spondents' own  instance,  the  costs  of  the  suit  must  be  paid 
by  them. 

^'  As  the  matter  was  much  pressed  on  the  argument,  I  will 
here  add  my  opinion  that  the  collector  had  no  power,  under 
sect.  12  of  the  Customs  Duties  Act,  to  allow  an  amendment 
of  the  entry  ;  for  that  section  clearly  applies  only  to  cases 
of  under- valuation — whereas  this  was  an  oflEence  or  error  of 
a  very  different  character.  And,  in  connection  with  this  sub- 
ject, 1  would  draw  attention  to  the  prescribed  form  of  decla- 
ration as  to  value.  That  form  assumes,  referring  to  the 
invoices,  that  the  latter  in  all  cases  expresses  the  value  of 
the  goods.  But  an  invoice  expresses,  m  point  of  fact,  the 
charged  price  simply — which  may  be  very  much  below,  or 
occasionally  mav  oe  above,  the  actual  value.  And  the 
declaration,  I  submit,  should  state  in  distinct  terms  that  the 
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packages  contain  the  ffoods  entered,  and  no  more,  and  that 
those  goods  are  correctly  described  ;  whereas,  at  present,  the 
declaration  contains  no  assertion  on  either  of  those  points.' ' 

Against  the  said  decree  the  present  appeal  was  brought. 

Mr.  Watkin  WiUiams^  Q.C.,  and  Mr.  Coheri^  for  the 
appellants :  When  the  entire  requirements  of  law  are  con- 
8id!ered  as  they  stand  in  the  two  statutes,  we  find  new  penal- 
ties covering  part  of  *the  former  ground  and  supper-  [16 
seding  the  farmer  act.  Sect.  13  of  the  act  of  1871  imposes 
a  new  penalty  for  misdescription  in  the  entr;^.  But  any 
misdescription  in  the  entry  must  also  be  found  in  the  decla- 
ration, and  the  offence  mtended  is  misdescription  in  the 
entry  and  also  in  the  declaration,  and  it  requires  fraudulent 
intent  It  would  seem  then  that  the  legislature  intended 
the  new  act  to  supersede,  so  far,  the  old  act,  and  it  meant 
that  a  misdescription  in  the  declaration  which  ipso  facto 
subjected  the  goods  to  forfeiture  under  the  old  act  shaU  no 
longer  have  that  effect  unless  the  element  of  fraud  be 
present. 

Here  fraud  is  neither  proved  nor  averred  ;  yet  without  this 
there  is  no  forfeiture  under  the  later  act,  and  the  libel 
charges  an  offence  in  the  declaration  of  value,  and  does  not 
complain  of  our  passing  an  inaccurate  entry.  It  complains 
of  the  declaration  only  oecause  it  does  not  contain  a  correct 
enumeration  of  the  goods.  It  begins  with  a  complaint  of  a 
'*  pretended  invoice,"  not  of  an  entry. 

The  libel  does  not  charge  an  offence  under  the  act  of  1846, 
nor  does  our  responsive  allegation  deal  with  such  a  charge. 
The  declaration  was  made  and  the  invoice  produced,  under 
the  act  of  1871.  An  erroneous  declaratioa  does,  not,  in  the 
absence  of  fraud,  cause  a  forfeiture  under  that  act:  The 
responsive  allegation  is  not  directed  to  any  charge  under  the 
earlier  act.  and  does  not  deal  separately  with  tne  different 
contents  of  the  packages.  The  judgment,  instead  of  reject- 
inff  the  responsive  allegation,  ought  to  have  directed  it  to  be 
reformed,  and  the  court  ought  to  have  inquired  whether  the 
ffoods  seized  were  goods  in  respect  of  which  the  offence  had 
been  committed.  Even  if  part  of  the  contents  of  the  pack- 
age had  incurred  the  penalty  of  confiscation,  it  was  wrong 
to  confiscate  the  whole  package.  The  language  of  ss.  26, 
82,  86.  98  of  the  act  of  1846  confirms  the  view  that  the  words 
'*  packages"  and  "goods"  are  not  convertible,  and  that  the 
legislature  contemplated  the  forfeiture  only  of  the  particu- 
lar goods  in  respect  of  which  there  might  be  omission  or 
misdescnption.  Omission  is  distinct  from  fraud.  If  it  had 
8  Eng.  Rep.  11 
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been  a  case  of  fraud,  no  doubt  all  the  contents  of  the  package 
might  have  been  affected,  but  in  the  absence  of  fraud,  the 
foneiture  cannot  extend  beyond  the  particular  ffoods ;  just 
17]  as  during  a  blockade  goods  may  be  *seizea  which  are 
contraband  of  war,  but  the  rest  of  the  cargo  is  not  liable  to 
seizure. 

The  respondents  will  rely  on  Oraham  v.  Pocock  (*).  In 
that  case  the  customs'  ordinance  of  the  Cape  of  Good  Hope 
contained  provisions  corresponding  with  sect.  18  of  the  act 
of  1845.  Certain  packages  were  landed  under  an  entry 
which  described  them  as  containing  each  a  carriage,  but  the 
carriages  were,  in  fact,  stuffed  with  corks  which  were  not 
mentioned  in  the  entry.  The  Colonial  Court  declared  the  entire 
packages  confiscated,  and  this  decision  received  the  sanction 
of  the  Judicial  Committee  ;  but  the  case  was  heard  by  them 
exparte^  and  there  was  no  direct  appeal  before  them  on  this 
point ;  nor  are  all  the  provisions  of  the  customs'  law  of  New 
South  Wales  and  the  same  with  those  of  the  Cape. 

It  can  scarcely  be  contended  that  the  whole  package  is 
forfeited  for  a  very  slight  error  or  omission.  Tne  statutes 
are  penal,  and  must  be  strictly  construed. 

The  AUomey-Oeneral  (')  and  the  Solicitor -Oeneral  (')  (with 
whom  were  Mr.  E.  0,  Clarkson,  and  Mr.  C.  Bowen\  for  the 
respondents :  The  facts  show  improper  conduct,  which  causes 
a  forfeiture  under  sect.  18  of  the  act  of  1845.  The  particulars 
of  the  quantity  and  quality  of  the  goods  were  not  stated  in  the 
bill  of  entry  according  to  sect.  16.  It  is  unnecessary  to  prove 
fraud,  and  we  do  not  go  upon  that  ground.  No  objection 
to  the  pleadings  was  taken  in  the  court  below,  and  mere 
errors  of  form  cannot  be  insisted  on  here.  The  libel  is  not 
to  be  tegarded  as  a  proceeding  under  the  act  of  1871,  which 
requires  the  averment  and  proof  of  fraudulent  intent.  But 
it  refers  to  both  acts,  and  suflSciently  charges  an  offence 
under  the  earlier  act,  and  all  that  is  necessary  to  be  proved 
under  the  act  of  1845  is  fully  borne  out. 

The  goods  themselves  would  not  be  mentioned  in  the 
declaration,  but  in  the  schedule  annexed,  and  that  schedule 
constitutes  the  entry,  and  the  omission  in  it  is  an  offence 
under  the  act  of  1845.  v 

The  entry  and  the  declaration  are  united  in  this  document ; 
18]  it  *is  at  once  the  entry  under  the  act  of  1845  and  the 
dt  t!laration  required  by  the  act  of  1871. 

The  later  act  does  not  repeal  the  former,  but  prescribes  a 
new  mode  of  verification  and  an  additional  penalty,  which 

(i)    Law  Rep.,  8  P.   C,  846;  7  Moo.        {-)  Sir  Henry  James. 
P,  C,  (N.S),  164.  (*)  Sir  William  Harcourt 
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applies  even  in  the  case  of  goods  not  actually  landed,  but 
only  where  there  has  been  fraudulent  conduct.  The  new  act 
would  be  insensible  if  the  machinery  of  the  older  act  were 
destroyed.  The  law  does  not  distinguish  between  different 
portions  of  the  contents  of  a  package,  and  here  the  proper 
(qualities  or  the  proper  quantities  are  omitted.  This  omis- 
sion affects  the  whole  package. 

The  question  is,  what  goods  have  been  taken  out  of  the 
ship  by  virtue  of  the  ent^  ?  The  whole  package  has  been 
so  taken:  the  whole  contents,  specified  and  not  specified, 
were  got  out,  stating  only  a  i)art  of  them.  The  misdescrip- 
tion relates  to  the  bulk. 

There  is  no  analogy  between  the  rules  which  prevail  be- 
tween crown  and  subject  and  those  which  are  recognized  in 
modem  times  as  between  belligerent  and  neutral.  And 
even  in  the  latter  case,  if  contraband  of  war  be  found,  all 
goods  on  board  belonging  to  the  same  owner  may  be  seized. 

This  case  cannot  be  decided  in  favor  of  the  Appellants 
without  overruling  Oraham  v.  Pocock  (*),  which  held  as  for- 
feited all  the  things  comprised  in  the  entry,  carriages  as 
well  as  corks. 

The  judgment  of  their  lordships  was  delivered  by 

Sir  Kobebt  J.  Phillimobe  :  This  is  an  api)eal  from  a 
decree  of  the  Vice- Admiralty  Court  of  New  South  Wales, 
which  pronounced  two  cases  of  merchandise,  imported  on 
behalf  of  Prince,  Ogg  &  Co.,  a  firm  at  Sydney,  and  the  ap- 
pellants, to  be  forfeited  to  Her  Majesty. 

The  appellants  had  purchased  of  a  London  firm,  Messrs. 
Weintraud,  Jovce  &  Co.,  a  quantity  of  trimmings  and  other 
wares  called  ''soft"  goods.  They  had  also  purchased  of 
another  London  firm,  Messrs.  J.  Lyons  &  Son,  certain 
trunks  and  hat-boxes. 

These  latter  articles  had  been  forwarded  in  the  same  cases 
or  packages  with  the  former,  in  accordance,  as  it  appears, 
witn  a  *common  practice  in  the  trade,  the  "soft"  [19 
goods  bein^  packea  up  in  the  trunks  and  boxes. 

The  invoice  from  Lyons  &  Son  was  sent  to  the  appellants 
at  Sydney,  and  they  seem  to  have  been  in  possession  of  it 
when  the  ship  arrived.    It  was  as  follows : 

0)  Law  Rep.,  8  P.  C,  846;  7  Moo.  P.  0,  (N.S.),  164. 
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18W                    .                       Prince  t.  The  Queen. 

J.C, 

"March  lOth, 

1871 

• 

"  J.  Lyons  &  Son, 

"  London 

, 

"  6  ea.  Cloth  Wellingtons ) 
16,  18,  20,  22,  24 

6i 

13    2    6 

1                      27      .         . 

5i 

0  11  10 

6  ea.  S.  L.  Rally.  Co.  20,  22 

14J 

15    4    6 

2                                  24. 

14J 

2  18    0 

1                                    28. 

i4 

1  13  10 

3    ea.    O'land  Trunks, 
18,  22,  24,  27 
6  ea.  Hat  cases,  1»* ,  g*"',  S*" 

9 

10     4    d 

J.V/        ^        V 

2  12    6 

3                         4    .         . 

4/3 

0  12    9 

£47    8    8 

"  To  Weintrand,  Joyce  &  Co.". 

The  other  invoice  from  Weintrand,  Joyce  &  Co.,  is  dated — 
"London,  3  & 4  Aldermanbnry,  E.  C, 
"  March  20th,  1871, 
''as  April  Ist. 

''Invoice  of  ten  packages  marked  and  nnmberedas  per 
margin.    Shipped  per  '  Damascus '  @  Sydney. 
"Messrs.  Prince,  Ogg  &  Co. 
"  655  Bought  of  Weintraud,  Jojrce  &  Co." 

This  invoice  contained  a  description  of  the  trimmings  and 
other  goods  contained  in  the  ten  packages  which  had  been 
purchased  by  the  appellants  from  Messrs.  Weintraud,  Joyce 
&  Co.,  together  with  the  invoice  price,  and  also  description 
of  the  boxes  and  trunks  purchased  by  the  appellants  from 
Messrs.  J.  Lyons  &  Son,  out  did  not  mention  the  price  of 
such  boxes  and  trunks ;  and  the  total  value  appearing  by 
20]  the  invoice  to  be  the  value  of  the  goods  *therein  men-' 
tioned  was,  in  fact,  only  the  invoiceprice  of  the  goods  pur- 
chased from  Weintraud,  Joyce  &  Co.,  and  did  not  include 
the  price  of  the  boxes  and  trunks  purchased  from  Messrs. 
J.  Lyons  &  Son. 

The  cases,  or  packages,  were  ten  in  number,  five  of  which 
contained  the  trimmings,  and  the  trunks  and  boxes. 

About  the  8th  of  July,  1871,  all  the  ten  cases  were  entered 
for  payment  of  ad  valorem  duty  at  the  Sydney  custom- 
house, and  the  following  declaration  was  made  by  the 
agent  of  the  appellants'  hrm  :  [His  lordship  here  stated  the 
terms  of  the  declaration  (*).] 

0)  Supra,  p.  1, 
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At  the  same  time,  the  invoice  from  Weintraud  &  Co.  was 
shown  to  the  collector  of  the  customs,  and  was  stamped  by 
him. 

The  five  cases  which  contained  the  trimmings  and  trunks 
are  those  numbered  3,590-3,694  inclusive,  and  were  landed 
by  the  appellants. 

Three  out  of  five  were  removed  by  the  appellants  ;  two, 
numbered  3,592  and  3,593,  were  examined  at  the  Queen's 
warehouse  on  the  quay.  They  were  found  to  contain  eight 
trunks  and  twenty -one  hat-boxes  not  mentioned  in  the  decla- 
ration or  bill  of  entry,  and  for  which  no  ad  vcUorem  duty 
had  been  paid,  such  duty  being  payable  upon  them. 

They  were  seized  by  the  custom-house  officer,  as  forfeited 
to  the  Queen  under  the  authority  of  certain  statutes  about 
to  be  mentioned. 

Afterwards,  the  appellants  produced  to  the  custom-house 
officer  the  invoice  from  Lyons  &  Son,  and  tendered  duty 
upon  the  value,  which  was  refused.  Thev  also  applied  for 
leave  to  amend  the  entry  as  to  value,  wnich  was  denied ; 
and  it  is  admitted  the  denial  was  lawful,  and  no  complaint 
is  founded  upon  it. 

The  appellant  took  out  a  monition  from  the  Vice- Admi- 
ralty Coim  against  the  seizor  to  proceed  to  adjudication  on 
the  two  cases.  Objections  were  taken  to  the  jurisdiction  of 
the  court,  and  overruled.  Finally,  the  proceedings  were 
conducted  in  solemn  form,  by  plea  and  proof,  and  the  seizor 
brouffht  in  his  libel  or  information,  the  admissibility  of 
which  was  not  opposed. 

The  appellants  Drought  in  a  responsive  allegation,  the  ad- 
missibihty  of  which  was  opposed;  and  the  jud^e,  after 
hearing  *arguments,  delivered  a  written  sentence  reject- [21 
ing  the  allegation,  and  also  by  interlocutory  decree  pro- 
nounced the  two  cases  to  be  forfeited  to  the  Queen,  and  con- 
demned the  appellants  in  costs. 

It  may  be  well  to  observe  here  that  no  objection  was  taken 
in  the  court  below  to  this  course  of  proceeding  on  the  part 
of  the  judge,  in  not  only  rejecting  the  responsive  allegation, 
but  also  in  adjudicating  upon  the  whole  case.  It  appears 
to  have  been  acquiesced  in  by  both  parties,  probably  for 
the  purpose  of  saving  expense,  there  being  no  dispute  as  to 
the  facts,  and  perhaps  for  the  sake  of  facilitating  an  appeal. 
Nor  has  it  been  contended  before  their  lordships  that  the 
sentence  was  invalid  on  this  ground.  Their  lordships  have, 
therefore,  to  consider  both  whether  the  responsive  allega- 
tion was  properly  rejected,  and  whether  the  sentence  on  me 
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merits  was  right.     Substantially,  indeed,  the  two  questions 
are  one. 

There  are  two  colonial  statutes  on  the  true  construction  of 
which  this  case  depends :  the  Customs  Regulation  Act  of 
1845,  and  the  Customs  Duties  Act  of  1871 :  [His  lordship 
here  stated  the  material  parts  of  these  statutes  (*).] 

These  acts  in  pari  maieria  are  very  loosely  and  carelessly 
drawn  :  but  the  true  construction  appears  to  their  lordships 
to  be  tnat  the  16th  and  18th  sections  of  the  former  act  are 
not  bv  implication  (directly,  they  certainly  are  not)  repealed 
in  tow  by  the  latter  act,  the  8th  section  ^of  which  only  so 
far  affects  the  provisions  in  the  former  acts  respecting  en- 
tries of  articles  on  which  ad  vaZorem  duties  are  payable, 
that  it  supersedes  the  mode  of  ascertaining  their  value  b^  a 
new  mode  of  verification,  namely,  the  production  of  the  in- 
voice, and  another  form  of  declaration ;  but  otherwise  it 
leaves  the  existing  machinery  under  the  former  act  respecting 
entries,  untouched. 

Now  it  is  manifest  that,  according  to  the  provisions  in  the 
first  act,  these  two  condemned  cases  were  not  properly  de- 
scribed in  the  entry,  on  account  of  the  omission  of  the  trunks 
and  boxes,  that  they  were  "goods  landed  wjthout  due 
entry,"  and  therefore  "forfeited." 

It  has  been  contended  that  the  error  was  in  the  declarailon 
[22  *and  not  in  the  entry ^  and  that  an  erroneous  declaration 
does  not  enure  to  the  forteiture  of  the  goods ;  but  in  their 
lordships'  opinion  the  error  is  in  the  entry ;  for  although 
there  appears  to  be  no  separate  bill  of  entry,  they  thfiik  the 
document  called  the  declaration  contains  in  it  the  entry. 
The  declaration  appears,  for  the  sake  of  convenience,  to  be 
written  on  tiie  same  paper  ;  but  although,  in  form,  there  is 
one  instrument  only,  the  document  in  substance  contains 
both  the  bill  of  entiy  and  the  declaration,  and  must  be 
treated  as  containing  both  in  considering  whether  the  pro- 
visions of  the  statute  have  been  complied  with. 

It  has  also  been  contended  that,  at  any  rate,  the  confisca- 
tion of  the  whole  of  the  packages,  including  the  trimmings 
and  goods  of  that  kind,  was  wrong,  inasmuch  as  the  entry 
of  them  was  not  incorrect,  and  that  the  wron^  entry  or  non- 
entrv  of  the  trunks  and  boxes  cannot  contammate  the  other 
goods,  and  the  forfeiture  ought  to  have  been  confined  to  the 
trunks  and  boxes.  Their  lordships  are  of  a  different  opinion. 
They  think  that  under  the  bill  of  entry  must  be  included 
every  package  that  was  landed  ;  and  that,  although  a  bill  of 

(*)  Supra,  p.  3. 
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entry  may  contain  more  than  one  ''  entry"  within  the  mean- 
ing of  the  act,  no  entry  can  cover  less  than  one  entire  pack- 
age. The  cnstom-house  officer  does  not  open  the  pack- 
age, and  every  package  must  correspond  witn  the  mark  or 
number  in  the  manifest  of  the  master. 

Their  lordships  havfe  considered  a  former  decision  of  this 
court  in  the  case  of  Oraham  v.  Pocock  (*),  in  which  the  cir- 
cumstances were  the  converse  of  those  in  the  present  case  ; 
and  they  conceive  this  ruling  to  be  in  accordance  with  the 
principle  laid  down  in  that  jud^ent. 

There  yet  remains  to  be  considered  the  argument  arising 
upon  the  pleadings  in  this  case. 

It  is  contended  that  the  libel  did  not  sufficiently  or  dis- 
tinctly allege  the  law  under  which  the  goods  are  to  be  for- 
feited :  that  it,  in  fact,  laid  no  charge  under  the  act  of  1845, 
but  simply  one  of  fraudulent  misdescription  and  wilfully 
false  declaration  under  the  13th  section  of  the  second  act ; 
that  the  judge  of  the  court  below  acquitted  the  appellants 
of  these  charges,  and  that  they  are  now  *abandoned,  [23 
but  that  if  they  are  not  abandoned  the  responsive  allegation 
being  exclusively  directed  to  rebutting  these  charges,  ought 
to  have  been  admitted  to  proof. 

In  the  first  place,  it  seems  clear  that  this  objection  was  not 
set  up  in  the  court  below,  but  that  the  whole  question  and 
the  construction  of  both  statutes  were  fully  discussed  by 
both  parties. 

In  tne  next  place  their  lordships  are  of  opinion  that  this 
objection  is  otherwise  not  maintainable. 

It  is,  indeed,  unfortunately  true  that  the  libel  is  very  ill 
.drawTi,  and  is  much  wanting  in  perspicuity  and  precision ; 
and  it  would  have  been  competent  to  the  appellants  to  have 
objected  to  its  admissibility,  and  caused  it  to  be  reformed  on 
these  grounds,  but  they  did  not  take  this  course. 

In  the  libel,  however,  both  statutes  are  mentioned,  and 
facts  and  charges  are  alleged  in  a  manner  to  support  a  case 
under  both  statutes  or  either.  It  may  also  be  observed  that 
the  Crown  could  scarcely  have  intended  to  rely  on  the  latter 
statute  onlj ;  the  charge  of  fraudulent  misdescription  and 
wilful  falsity  is  not  laid  in  the  libel  as  it  should  have  been 
if  it  was  intended  to  rely  upon  these  charges  as  a  ground  of 
forfeiture,  under  the  13th  section  of  the  second  act. 

Upon  the  whole,  their  lordships  are  of  opinion  that  the 
judgment  of  the  court  below  ouglit  not  to  be  disturbed,  and 
they  will  humbly  advise  Her  Majesty  that  it  ought  to  be 

(>)  7  Moo.  P.  C,  (N^.),  IW  ;.  Law  Rep.,  3  P.  C,  845. 
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affirmed,  and  that  the  respondents  are  entitled  to  the  costs  of 
this  appeal. 

Sohcitors  for  the  appellant :  Parker  &  Clarice. 

Solicitor  for  the  respondent:  F.  H.  Dylce^  JSsq.,  Her 
Majestjfs  Procurator-Oeneral. 


[Law  Reports,  6  Privy  Coundl  Cases,  49.] 
J.  C.,0)  Nov.  18, 19;  Dec.  19, 1878. 

49]  *The  Ballacobkish  Silver,  Lead,  and  Copper  MrN- 
INO  Company,  Limited,  Appellants  ;  and  George  Wil- 
liam Dumbell  Ridoway  Harrison  and  Mary  Ann" 
Bridson,  Trustees  of  the  will  of  Mrs.  Alice  Harrison, 
Respondents. 

OK  APPEAL  FBOM   THE   OOUBT   OF  CHAKCEBT.IN   THE   ISLE  OF   MAN. 
lale  of  Man — Waten — RighU  of  Crown — Injvndum, 

By  an  act  of  Tynwald  of  the  Isle  of  Man,  a  reservation  was  made  to  the  lord  of 
the  isle  (now  represented  by  the  Crown)  of  all  such  mines  and  minerals  as  then  were, 
or  at  any  time  theretofore  had  been,  vested  in  the  lords  of  the  isle. 

The  Qneen,  as  lady  of  the  isle,  beinf  thus  possessed  of  the  mines  as  of  her  own 
original  title  in  the  soil,  has  the  right  to  the  use  of  aJl  waters  found  thereon,  and 
percolating  by  natural  processes  into  the  mines  when  opened. 

The  holder  of  a  mining  lease  from  the  Crown  is  not  liable  to  make  compensation 
for  the  withdrawal  bv  percolation  into  his  mine  of  water  which  would  otherwise 
have  flowed  into,  or  having  flowed  into,  would  have  been  retained  in  the  wells  and 
springs  of  the  superjacent  huid. 

The  Court  of  Chancer jr  of  the  Isle  of  Man  granted  an  injunction  restraining  A. 
from  proceeding  with  his  mining  operations  on  the  land  of  B.  until  he  ^ould  g^ve 
security,  in  the  specified  form,  to  meet  such  dami^s  as  B.  misht,  on  the  hearing  of 
the  cause,  be  decreed  entitled  to  recover  for  injuries  done,  or  that  might  be  done,  to 
B.'s  lands.  A.  gave  security  accordingly,  but  the  court  ordered  the  injunction  to 
be  continued  till  the  bearing  of  the  cause. 

Held,  that  the  order  for  injunction  was  not  justified  by  the  practice  of  the  court 

The  appellants  in  this  case  were  an  incorporated  com- 
pany, with  limited  liability,  registered  in  England  under  the 
50]  Companies  Act,  *1862.  The  registered  office  of  the  appel- 
lants is  situated  in  the  city  of  London. 

The  respondents,  as  trustees  of  the  will  of  Alice  Harrison, 
were  proprietors  and  tenants,  by  tenure  of  customary  free- 
hold, of  a  certain  farm  called  Ballacorkish,  in  the  parish  of 
Rushen,  in  the  Isle  of  Man,  which  was  occupied  by  their 
lessee. 

The  said  farm  is  parcel  and  held  of  the  manor  of  the  Isle 
of  Man. 

An  act  of  Tynwald,  passed  in  1703,  assures  to  the  custo- 

(*)  Present:  Lord  Penzance,  Sia  James  W.  Colvile,  Sie  Baenes  Peacock,  Sia 
Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 


Digitized  by  V:iOOQIC 


VdL  v.]  CASES  IN  THE  PRIVY  COUNCIL.  89 

J.C.  Ballacorkish  Silver,  Lead,  and  Copper  Mining  Co.  y.  HarriBOQ.        1878 

mary  tenants  of  the  island  their  lands  and  rights,  "  Saving 
always  unto  James  Earl  of  Derby,  his  heirs  and  assigns,  and 
unto  all  and  every  other  person  and  persons  that  shall  at 
any  time  hereafter  become  lords  of  the  said  isle,  all  such  roy- 
altys,  regalia,  prerogatives,  homages,,  fealtys,  escheats,  for- 
feitures, seizures,  mines,  and  mineralls  of  what  kind  and 
nature  soever,  quarrys  and  delfs  of  flagg,  slate  or  stone, 
franchises,  libertys,  priviledges,  and  jurisdictions  whatso- 
ever, as  now  are,  or  at  any  time  heretofore  have  been,  in- 
vested in  the  said  James  Earl  of  Derby,  or  any  of  his 
ancestors,  lords  of  the  said  isle." 

The  rights  of  the  lord  of  the  isle  afterwards  became  vested 
in  the  Crown. 

By  an  indenture  of  lease,  dated  the  22d  dav  of  April,  1863, 
and  made  between  the  Qneen's  Most  Excellent  Majesty  oi 
the  first  part ;  the  Honorable  James  Kenneth  Howard,  the 
Commissioner  of  Her  Majesty's  Woods,  Forests,  and  Land 
Bevenues,  to  whom  the  management  and  direction  of  cer- 
tain parts  of  the  land  revenues  of  the  Crown,  including  the 
land  revenues  in  the  Isle  of  Man,  with  the  duties  and  powers 
apx)ertaining  thereto,  had  been  assigned  by  order  under  the 
hands  of  two  of  the  commissioners  of  Her  Majesty's  Trea- 
sury on  behalf  of  Her  Majesty,  of  the  second  part ;  Richard 
Yeates  Brown  Bush,  William  Ogilvie,  and  Joseph  Tilston 
of  the  third  part;  the  said  James  Kenneth  Howard,  as 
such  commissioner  and  on  behalf  of  Her  Majesty,  demised 
to  the  said  Bush,  Ogilvie.  and  Tilston,  all  and  smgular^the 
mines,  veins,  and  beds  of  mineral  ores  and  minerals  what- 
ever, thereinafter  called  mineral  substances,  within,  under, 
or  upon  all  that  tract  or  parcel  of  land  containing  by  esti- 
mation 2,133  acres,  more  or  less,  situate  in  the  parish  of 
Kirk  Christ  Rushen,  in  the  Isle  of  Man,  *as  delineated  [51 
on  a  plan  annexed  to  the  said  lease.  Messrs.  Bush,  Ogilvie, 
and  Tilston  were  trustees  for  a  company  called  the  South 
Foxdale  Silver  and  Lead  Mining  Company. 

The  lease  was  by  deed,  dated  the  29th  day  of  January, 
1867,  assigned  by  the  said  Bush  and  Ogilvie.  the  surviving 
lessees,  to  Park  Pittar  and  Moffat  Crichton  William  Home, 
who  by  the  deed  declared  that  they  held  the  said  lease  and 
premises  thereby  demised  in  trust  for  the  appellants. 

By  an  indenture  of  lease,  dated  the  29th  dav  of  Au^st, 
1870,  and  made  between  the  Queen's  Most  Excellent  Majesty 
of  the  first  part,  the  said  James  Kenneth  Howard  as  such 
commissioner  as  aforesaid  of  the  second  part,  and  the  said 
Park  Pittar  and  Moffat  Crichton  William  Home  of  the  third 
part,  the  said  James  Kenneth  Howard  as  such  commissioned 
8  Eno.  Rep.  12 
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as  aforesaid,  and  on  behalf  of  Her  Majesty,  demised  and 
leased  unto  the  said  Park  Pittar  and  Moffat  Crichton  Wil- 
liam Home,  their  executors,  administrators,  and  assigns, 
all  and  singular  the  mines,  veins,  and  beds  of  metal  and 
metallic  ores  and  minerals,  thereinafter  called  mineral  sub- 
stances, within,  under,  or  upon  a  tract  or  parcel  of  land 
situate  partly  in  the  parish  of  Bushen  and  partly  in  the 

})arish  of  Arbory,  in  the  Isle  of  Man,  togetner  with  the 
awful  use  of  all  roads,  streams,  and  watercourses  upoa 
the  same  land,  and  full  power  and  authority  to  search 
for,  dig,  and  carry  away  all  the  mineral  substances  there- 
inbefore demised,  or  any  of  them,  and  to  make  and  erect 
all  necessary  pits,  shafts,  buildings,  and  machinery,  roads, 
and  watercourses  on  the  said  land  (so  far  as  the  said  com- 
missioner could  authorize  the  same),  the  said  lessees,  their 
executors,  administrators,  and  assigns,  making  reasonable 
satisfaction  and  recompense  to  such  persons,  if  any,  as 
might  be  lawfully  entitled  thereto,  for  any  damage  which 
they  might  sustain  by  reason  of  the  exercise  of  the  pow- 
ers thereby  granted ;  to  hold  and  enjoy  the  said  premises 
thereinbefore  demised  unto  the  said  lessees,  their  executors, 
administrators,  and  assigns,  from  the  10th  day  of  October, 
1869,  for  the  term  of  twenty-one  years,  determinable  as 
thereinafter  mentioned,  at  the  rent  and  royalties,  and  sub- 
ject to  the  conditions,  stipulations,  and  agreements  therein 
contained. 

By  an  indenture,  dated  the  26th  day  of  January,  1871, 
and  made  between  the  appellants  of  the  one  part  and  the 
52]  lessees  of  *the  other  part,  it  was  declared  and  agreed 
that  the  lessees  held  the  said  lease  in  trust  for  the  appelKints. 

The  farm  called  BaUacorkish  is  comprised  within  the  prem- 
ises which  were  demised  by  the  two  indentures  of  lease,  and 
the  appellants  carried  on  their  mining  operations  under  the 
lease  Deneath  the  farm  of  BaUacorkish. 

On  the  19th  day  of  January,  1871,  the  respondents  filed 
their  biU  in  the  (Jourt  of  Chancery  in  the  Isle  of  Man,  and 
thereby,  after  alleging  that  the  appellants  had  entered  upon 
the  complainants'  lands  and  cut  up  the  surface  and  depos- 
ited mounds  of  rubbish  thereon,  and  done  other  damage  to 
the  respondents'  said  lands  at  BaUacorkish,  and  that  the 
appellants  had,  by  their  workings,  entirely  dried  up  three 
watering-places  on  the  respondents'  fields,  used  by  them  or 
their  tenants  for  household  purposes  and  for  watering  cattle, 
and  diverted  the  water  which  was  accustomed  to  flow  to  the 
^atering-pool  in  the  farmyard,  and  that  by  the  means  afore- 
said the  said  farm  was  entirely  deprived  of  all  the  spring 
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water  thereon,  and  that  there  was  then  no  watering-place  for 
the  cattle  of  the  respondents'  tenants  on  any  part  of  the  said 
lands  ;  the  respondents  prayed  that  the  appellants  might  be 
order^  to  pay  to  the  respondents  the  sum  of  £400,  or  such 
sum  as  might  be  found  due  in  respect  of  the  injury  done 
to  the  respondents  by  the  mining  operations  of  the  appellants 
on  the  respondents'  said  lands,  and  that  the  appellants  might 
be  ordered  to  give  security  to  be  amenable  to  the  respon- 
dents, their  heirs  and  assigns,  for  all  damages  which  the 
respondents  might  sustain  by  reason  of  the  mining  oper- 
ations of  the  appellants,  or  that  the  appellants  might  be 
restrained  from  proceeding  with  such  mining  operations  on 
the  respondents'  said  lands,  and  that  in  the  meantime  and 
until  tne  final  hearing  of  the  cause  they  might  be  inhibited 
from  proceeding  with  the  said  operations,  and  also  praying 
an  arrest  aj^inst  the  appellants  and  their  effects  until  they 
gave  security  in  the  said  sum  of  £400  to  be  amenable  for  the 
damages  alleged  to  have  been  then  already  committed. 

On  the  26th  of  January,  1871,  the  chief  constable,  by  virtue 
of  the  action  of  arrest  in  the  cause,  arrested  a  cargo  of  lead 
ore  belonging  to  the  appellants,  to  be  forthcoming  to  answer 
the  decree  or  judgment  of  the  court. 

*0n  the  2d  day  of  February,  1871,  an  injunction  was  [53 
granted  by  the  said  court  restraining  the  appellants  from 
proceeding  with  their  mining  operations  on  the  respondents' 
said  lands  until  they  should  give  security  in  the  sum  of  £300 
to  meet  such  damages  as  the  respondents  might,  on  the  hear- 
ing of  the  cause,  be  decreed  entitled  to  recover  for  injuries 
done  or  that  might  be  done  to  the  respondents'  said  lands. 
On  the  14th  day  of  February,  J871,  a  bond  was  given  to 
secure  the  full  amount  of  compensation  which  might  there- 
after be  ascertained  and  awarded  for  the  damages  and  in- 
juries which  might  already  have  been  done  or  that  might 
thereafter  be  done  to  the  respondents'  said  lands  and  prem- 
ises, or  any  of  them,  by  the  workings  thereon  by  the  appel- 
lants, and  thereupon  the  nrocess  of  arrest  which  had  been 
granted  and  carried  into  efiect  against  the  cargo  of  lead,  was 
withdrawn  and  suspended. 

The  appellants  put  in  their  answer  to  the  said  bill,  and 
thereby  alleged  that  the  land  used  by  them  had  been  paid 
for,  and  that  all  damage  done  to  the  surface  had  been  made 
good  by  the  appellants  and  at  their  expense,  and  denied 
the  alleged  injury  to  the  water  ;  and  the  appellants  alleged 
that  the  sum  of  £400  was  much  more  than  the  purchase 
value  of  the  land  used  by  the  appellants,  and  the  appellants 
said  that,  under  and  by  virtue  of  the  aforesaid  leases,  they 
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had  full  power  to  enter  into  any  lands  comprised  within  tlie 
said  leases  without  being  liable  for  the  result  of  any  of  their 
mining  operations  underground,  and  to  enter  into  and  use  any 
portion  of  the  surface-lands  comprised  in  such  area  on  mak- 
ing a  fair  and  reasonable  compensation  for  the  same ;  and 
the  appellants  submitted  that  they  ought  not  to  be  adjudged, 
to  pay  the  respondents  any  damages,  or  to  be  inhibited  from 
carrying  on  their  mining  operations,  or  to  give  security  as 
prayed,  and  that  they  were  not  liable  for  the  result  of  any 
mining  operations  underground,  and  ought  not  to  be  sub- 
jected to  arrest  of  their  goods  for  damages  unascertained. 

On  the  8th  day  of  May,  1871,  the  appellants  obtained  the 
leave  of  the  court  to  put  in,  and  they  did  accordingly  put 
in,  a  supplemental  answer  to  raise  clearly  the  question  whetner 
the  Court  of  Chancery  of  the  Isle  of  Man  had  a  right  to 
ffrant  an  injunction  against  the  appellants  as  lessees  of  the 
Crown  inhibiting  them  from  proceeding  with  their  mining 
54]  operations  until  they  gave  ^security,  and  to  question 
the  right  of  landowners  or  tenants  under  whose  lands  Crown 
lessees  have  a  right  of  extracting  minerals,  to  obtain  com- 

Knsation  for  any  damage  sustained  by  them  in  the  fair  and 
ritimate  working  of  the  mines  and  raising  minerals. 

It  appeared  from  the  evidence  that  the  appellants  had  a 
right  under  their  lease  and  by  the  custom  of  the  island  to 
excavate  the  land  and  break  the  surface  for  the  purpose  of 
mining  ;  that  some  surface  damage  had  been  done  by  their 
mining  operations,  and  that  a  custom  prevails  in  the  island 
for  mming  companies  to  make  compensation  in  all  such 
cases.  It  was  also  proved  that  a  level  which  was  driven  by 
them  underground  struck  a  porous  vein,  and  that  the  water 
in  the  wells  had  since  greatly  diminished. 

On  the  8th  dav  of  June,  1872,  the  cause  was  heard,  and 
on  the  4th  day  of  July,  1872,  a  decree,  dated  the  8th  day  of 
June,  1872,  was  made  by  the  court  declaring  that  the  appel- 
lants were  by  the  custom  of  the  isle  liable  to  make  compen- 
sation to  the  respondents  for  the  surface  damage  caused  to 
the  lands  in  the  oill  referred  to  by  the  mining  operations  of 
the  appellants,  and  also  that  the  appellants  were  liable  to 
make  compensation  to  the  respondents  for  the  damage  caused 
to  the  aforesaid  lands  by  the  appellants  sinking  and  working 
iiiliii^h  un  the  lands  of  tne  respondents,  and  thereby  interfer- 
ing w  itli  their  rights  of  water  as  complained  of  in  the  said 
bill,  no  custom  k>  the  contrary  having  been  proved.  And. 
an  issue  was  directed  to  ascertain  whether  any  and  what 
damage  had  been  done  by  the  appellants  to  the  lands  of  the 
respondents,  and,  if  any  had  been  done,  the   jury  was  to 
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assess  separately  the  amount  of  surface  damage  done  to 
the  land,  and  the  amount  of  damage  (if  any)  done  by  in- 
terference with  water. 

No  direction  was  given  by  the  decree  in  reference  to  the 
security  which  had  l^en  given  against  future  damage,  or  as 
to  the  injunction  of  the  2d  day  oi  February,  1871. 

The  appellants  accordingly  presented  a  petition  to  the  said 
court  praying  that  the  said  mjunction  might  be  dissolved. 
The  said  petition  was  heard  on  the  17th  day  of  October, 
1872,  when  it  was  ordered  that  the  said  injunction  should  be 
sustained  until  the  hearing  of  the  cause  on  its  merits,  or 
until  the  same  should  be  otnerwise  disposed  of. 

*The  court,  in  giving  its  reasons  for  the  decree  of  thQ  8th  [55 
day  of  June,  1872,  expressed  its  opinion  that,  although  no 
custom  to  compensate  for  damage  hj  interference  with  rights 
of  water  had  been  proved^  yet  tnat  it  must  be  assumed  that 
persons  working  and  raising  minerals  are  liable  to  compen- 
sate for  damage  occasioned  by  interference  with  rights  of 
water,  when,  as  is  here  alleged,  such  damage  has  been 
caused  by  the  sinking  of  shafts  upon  the  lands  of  the  com- 
plaining parties. 

The  appeal  was  brought  from  the  orders  of  the  2d  day  of 
February,  1871,  and  the  17th  day  of  October,  1872,  and 
caUed  in  question  the  said  decree  of  the  8th  day  of  June, 
1872,  so  far  as  it  declares  that  the  ap;)ellants  are  liable  to 
make  compensation  to  the  respondents  for  the  damage 
caused  to  the  said  lands  by  the  appellants  sinking  and  worK- 
ing  mines  on  the  lands  of  the  respondents,  and  thereby  in- 
ten ering  with  their  rights  of  water,  and  so  far  as  the  said 
decree  airected  an  issue  to  ascertain  such  damage. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Ka%  Q.C.,  and  Mr.  Gell  (the  Attorney-Oeneral  of  the 
Isle  of  Man)  (with  whom  was  Mr.  W.  W.  Karslake\  for 
the  api)ellants:  The  mining  oi)eration8  of  the  appellants 
have  probably  caused  damage  to  the  wells,  but  there  has 
been  no  violation  of  right.    It  was  damnum  absqvs  injuria. 

The  Act  of  Settlement  of  1703  (*)  shows  the  rights  which 
belong  to  the  Crown,  the  lessor  of  the  appellants. 

The  appellants  have  only  worked  old  mines,  and  not  taken 
new  land.  They  have  the  mine  and  the  right  to  work  it, 
not  doing  any  legal  injury.  There  is  no  remedy,  though  I 
may  do  harm  in  exercise  of  a  legal  right.  The  damage  for 
which  compensation  is  given  is  that  which  results  from 
a  1^1  injury  :  New  River  Company  v.  Johnson  ("). 

Where  mines  and  minerals  are  excepted  they  remain  in  the 

{»)  Sapra,  p.  80.  («)  2  E.  A  B..  486. 
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lessor.  Where  a  right  of  property  is  thus  reserved  it  is 
different  from  reserving  a  mere  easement  or  servitude. 
In  the  Isle  of  Man  the  mines,  as  well  as  the  minerals, 
are  reserved,  and  the  lord  has  the  right  to  take  minerals, 
56]  making  compensation  for  surface  damage.  *Tliey 
are  the  absolute  property  of  the  lord,  to  be  used  m  any  way 
that  he  thinks  fit :  Pnmd  v.  Bates  (*) ;  Duke  of  HamiltoTi  v. 
Graham  (*). 

By  the  word  *' mines"  not  merely  the  minerals  but  the 
place  in  which  they  lie  is  reserved  to  the  lord  as  his  own 
property,  and  there  are  no  restrictive  words.  It  is  settled 
that  a  man  ma^  do  that  on  his  own  land  which  may  have 
the  effect  of  draining  wells  in  another  person's  land  :  Acton 
V.  Blundell  (') ;  Gheeseman  v.  Richaras  (*). 

If  the  appellants  had  been  mining  in  land  of  their  own, 
which  was  side  to  side  with  the  respondents'  farm,  their 
right  to  do  what  they  have  done  could  not  have  been  ques- 
tioned ;  and  it  ought  not  to  be  questioned  because  the  mine 
is  subjacent  instead  of  being  laterally  adjacent. 

No  custom  has  been  proved  of  giving  compensation  for 
draining  off  water ;  it  is  for  the  respondents  to  prove  such  a 
custom.  There  can  be  no  adverse  usage  of  a  thmg  invisible, 
such  as  percolating  water. 

The  proceedings  of  the  court  against  the  appellants  were 
irregular.  No  such  proceeding  should  be  taken,  except 
where  there  is  no  property  within  the  jurisdiction,  which 
was  not  the  case  here.  A  jurisdiction  is  alleged  in  respect 
of  debts  not  payable  at  present.  We  admit  that  there  may- 
be cases  in  which  process  of  arrest  has  been  used  ex  parte, 
but  they  have  not  been  judicially  sanctioned.  Debt,  even 
future,  IS  ascertained ;  but  who  is  to  regulate  the  sum  to  be 
paid  in  an  injunction  suit?  and  how  is  it  to  be  ascertained  t 
In  England  the  courts  grant  an  injunction  only  till  the  trial 
of  the  right  to  carry  on  the  works.  Where  damages  have 
been  obtained  a^inst  a  party,  and  he  is  not  able  to  pay, 
there  may  be  an  injunction. 

There  has  been  a  Court  of  Chancery  in  the  island  from 
time  immemorial,  and  there  is  no  special  case  in  which  it 
acts  on  different  princij)les  from  the  Court  of  Chancery  in 
England.  It  has  certain  statutory  powers,  but  none  re- 
lating to  this  subject.  The  Court  of  Cfhancery  of  the  Isle  of 
Man  is  a  court  of  law  and  equity.  If  the  defendant  is  resi- 
57]  dent  on  the  island  mesne  process  prior  to  *investi- 
gation  cannot  issue  against  him  unless  there  be  an  affidavit 

(»)  84  L.  J,  (N.S.),  (Ch.),  406.  (»)  12  M.  «k  W.,  824. 

t*)  Ui^  K.'p.,  2  H.  L.,  Sc.  App.,  167.  (■»)  7  H.  L,  C,  849. 
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that  he  is  about  to  leave  the  island.  The  injunction  means  that 
the  company  is  restrained  from  working  until  it  gives  security. 
It  was  a  foreign  corporation,  i.  e,j  foreign  to  Man ;  but  tne 
company  at  least  possessed  its  mining  property  and  ore  in 
Man. 

Taking  it  to  mean  that  the  security  should  cover  not  all 
damage  to  be  done  at  anj^  time,  but  only  the  damage  which 
might  be  done  up  to  the  time  of  trial,  that  is  equally  illegal. 

The  applicant  ought  at  least  to  have  given  security  before 
such  a  step  was  taken.  Even  trespass  is  not  ground  for  an 
injunction  unless  to  prevent  irreparable  damage.  The  court 
never  sto^  a  trade  by  injunction,  especially  where  no  wrong 
proved.  For  damage  actually  done  there  may  be  an  arrest 
of  proi)erty,  but  not  for  prospective  damage.  After  all, 
when  the  accounts  are  taken  it  might  turn  out  that  no 
damage  had  been  done. 

The  injunction  is  such  as  the  Court  of  Chancery  in  Eng- 
land could  not  issue :  Salmon  v.  Randal  (*) ;  and  it  is  im- 
possible that  the  Court  of  Chancery  of  Man  can  possess  such 
a  power.  We  were  compelled  to  obey,  and  to  give  security, 
for  the  works  were  stopped  ;  the  mine  would  have  been  de- 
stroyed if  we  had  not  submitted.  The  order  containing  the 
injunction  of  the  18th  of  October,  1872,  is  bad,  for  the  in- 
junction had  ceased  by  the  giving  of  the  bond. 

Mr.  Manisty^  Q.C.,  and  Mr.  Everitt^  for  the  respondents : 
Cases  between  adjoining  lateral  proprietors  are  not  author- 
ities in  a  question  between  these  tenants  and  the  lord  as  to 
operations  conducted  on  the  same  land.  As  between  the 
lord  and  a  copyholder,  the  lord  is  to  be  presumed  to  have 
granted  the  land  to  the  copyholder  with  the  benefit  of  all 
streams.  Even  an  express  reservation  would  not  give  a 
right  to  destroy  streams  and  rivulets ;  a  custom  to  do  so 
would  be  bad :  Duke  of  Hamilton  v.  Oraham  (')  and  other 
Scotch  cases  of  a  grant  out  of  which  something  was  reserved, 
were  mere  cases  of  contract,  not  of  tenure. 

This  is  copyhold  or  customary  freehold.  It  is  recognized 
\}j  the  Act  of  Settlement,  not  created  by  a  new  bargain.  The 
right  to  work  mines  is  not  mentioned  in  the  reservation,  so 
that  a  custom  *must  be  proved,  and  must  be  reason-  [58 
able.  The  customary  right  is  to  work  mines,  paying  for  the 
damage  done.  The  appellants  want  to  alter  tne  meaning  of 
the  word  "damage." 

In  the  Act  of  Settlement  the  lord  does  not  relv  on  con- 
tract, but  falls  back  on  old  rights  and  privileges.  A 
grantor  derogating  from  his  own  grant  must  show  express 

(«)  3  My.  &  Cr.,  489.  («)  Law  Rep.,  2  H.  L.,  Sc.  App.,  167. 
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authority.  The  lord  having  granted  the  surface  to  the 
respondents  as  customary  tenants,  cannot  lawfully  derogate 
from  his  own  grant  bjr  so  working  the  mines  as  to  inflict 
damage  of  this  description  on  the  tenants.  The  Act  of  Set- 
tlement recognizes  such  royalties  ''as  now  or  heretofore,'' 
&c. ;  the  custom  therefore,  if  any,  must  be  older  than  the  Act 
of  Settlement,  otherwise  the  miners  may  destroy  every  spring 
in  the  island  without  compensation.  All  is  to  be  taken  in 
favor  of  the  grantee  and  against  the  grantor.  The  Crown 
here  represents  the  Earl  of  Derby,  who  was  only  lord  of  the 
manor,  and  is  not  entitled  to  the  favorable  presumptions 
which  the  Crown  itself  can  claim.  The  Crown  could  not 
enter  and  could  not  give  license  to  others  to  enter.  A  cus- 
tom to  compensate  for  all  surface  damage  is  established. 
Damage  to  springs  and  wells  at  or  near  the  surface  is  in  fact 
surface  damage ;  that  particular  form  of  damage  not  having 
arisen  before,  the  respondents  have  not  been  able  to  show 
that  it  has  been  paid  for,  but  it  was  for  the  appellants  to 

Erove  that  the  custom  does  not  extend  to  wells.  The  appel- 
mts  cannot  now  complain  of  the  injunction.  The  arrest  of 
lead  ore  was  for  £400,  and  the  injunction  bond  is  for  £300, 
a  less  sum.  The  appellants  accepted  discharge  of  the  arrest, 
and  gave  security  for  £300.  Wnere  there  is  equitable  juris- 
diction, as  in  waste,  we  may  ask  for  an  injunction,  and  also 
ask  for  security. 

The  decree  actually  made  was  correct.  It  was  something 
like  a  Tie  exeat  in  the  English  courts.  The  process  in  Eng- 
land is  severe  against  foreigners;  and  this  company  was 
foreign  to  the  Isle  of  Man.  Tne  court  could  arrest  property 
as  a  material  guarantee.  The  appjellants  had  a  right  to  an 
action  if  they  had  been  treated  with  excessive  rigor.  The 
appellants  gave  their  bond,  and  got  release  of  the  lead  ore. 
Tlie  injunction  has  been  so  far  complied  with,  and  it  is  too 
late  to  appeal. 

Where  a  judge  at  common  law  makes  an  order  which  is 
perhaps  irregular,  but  which  is  coupled  with  some  provision 
59]  that  is  *beneficial  to  a  party,  he  cannot  take  the  benefit 
of  such  provision  and  appeal  against  the  order. 

The  following  cases  were  suso  referred  to :  Benomi  v. 
BackJimbse  (*) ;  Humphries  v.  Brogden  Q  ;  HiUon  v.  Lord 
Oranville  (') ;  Bowser  v.  Maclean  (*) ;  Lord  Cardigan  v. 

m  9  H.  L.  C,  608 ;  S.  C,  8  L.  J.  (N.S.),  (»)  6  Q.  B.,  701 ;  S.  C,  18  L.  J.  (N.S.), 

lal  {Q.B.),  198. 

(^)  12  Q.  B.,  789;  S.  C,  20  L.  J.  (N.S.),  (*)  2  De  G.  F.  &  J.,  416 ;  S.  C,  80  L.  J. 

(aBO.  10.  (N.S.),  (Q.B.),  273. 
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ATTuitage  (*) ;  Dickinson  v.  Orand  Junction  Canal  Com- 
ply \i\  Bourne  Y,  Taylor  (^) ;  DuJce  of  Portland  v.  IIfll{*)  5 
Whitehead  v.  Parks  '(*);  Duke  of  Buccleuch  v.  Wake- 
field  (') ;  Hen  v.  aihh  C) ;  Bell  v.  Wilscm  (') ;  Rowhotharrt 
V.   Wilson  (•) ;  Blackett  v.  Bradley  ("). 

Their  lordships'  judgment  was  now  delivered  by 

LoKD  Penzance  :  The  appellants,  under  a  lease  from  the 
Crown,  have  entered  upon  lands  occupied  by  the  respon- 
dents, have  sunk  shafts,  or  enlarged  shafts  already  sunk, 
and  worked  the  mines  there. 

The  respondents  filed  their  bill  of  complaint  in  the  court 
below  complaining  of  two  distinct  species  of  damage — ^first, 
the  damage  done  to  the  surface  by  depositing  spoil  from  the 
mine  upon  it ;  and  second^  the  damage  done  to  three  several 
springs  of  water  which  existed  in  their  land,  and  which  they 
used  for  farm  purposes. 

They  also  complained  in  their  bill  of  the  entry  by  the  ap- 
pellants into  their  land  and  breaking  the  surface  for  the 
J>nrpo8e  of  mining ;  but  this,  it  was  proved  in  the  court  be- 
ow,  the  appellants  had  a  right,  under  their  lease  and  by 
the  custom  of  the  island,  to  do ;  and  the  court  below  have 
practically  affirmed  this  right,  nor  is  it  in  question  now. 

The  appellants  by  their  answer  denied  the  respondents' 
claim  both  for  damage  to  their  springs  of  water  and  damage 
done  to  the  surface  b^  depositing  the  spoil  upon  it. 

*But  this  latter  claim  was  clearly  proved  by  the  evi-  [60 
dence  to  be  in  accordance  with  the  custom  of  the  island, 
and  the  appellants  do  not  now  in  appeal  contend  that  they 
are  not  liable  for  it 

The  question,  therefore,  is  narrowed  to  the  point  whether, 
upon  the  general  principles  of  law  applicable  to  their  respec- 
tive positions,  of  upon  the  custom  oi  the  island,  the  appel- 
lants are  responsible  for  the  damage  done  to  the  springs. 

The  court  below  has  by  its  decree  decided  this  g^uestion  in 
the  affirmative,  and  has  accordingly  directed  an  inquiry  b^ 
a  jury  as  to  the  quantum  of  damage  sustained  under  this 
h^td. 

The  present  appeal  calls  in  question  the  principles  on 
which  that  decree  proceeded,  and  raises  a  controversy  of 
very  general  interest  and  very  wide  range ;  for  the  damage 
complained  of  is  Uie  withdrawal  by  percolation  into  the 

(»)  2  B.  A  C,  197.  (•)  Law  Rep.,  4  H.  L.,  877. 

(«)  7  Ex..  282.  O  ^^  J^P»  2  Ch.,  699. 

C)  10  East,  189,  202.  (»)  Law  Rep.,  1  Ch.,  808. 

{*)  Law  Rep..  2  Eq.,  777.  (»)  8  H.  L.  C,  848. 

(»)  27  L.  J.  (N.S.),  Ex.,  169 ;  2  H.  A  N.,  H  1  B.  A  S.,  940. 
870. 

8  Eng.  Rep.  13 
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mine  of  the  appellants  of  water  which,  it  is  averred,  would 
otherwise  flow  into,  or  having  flowed  into,  would  have  been 
retained  in  the  weUs  or  springs  on  the  respondents'  land ; 
and  such  percolation  of  water  is  so  common  an  incident  of 
mining  that  any  le^al  liability  attaching  to  it  cannot  fail  to 
be  fraiLght  with  senous  consequences. 

The  mcts  that  give  rise  to  this  legal  question  in  this  case 
are  these.  A  new  level  was  driven  by  the  appellants  under 
the  respondents'  land  about  two  years  ago,  and  from  that 
time  the  wells  and  springs  were  dried  up. 

This  level  appears  to  nave  been  worked  at  a  considerable 
depth  below  the  springs,  being  at  the  depth  of  twenty-five 
&tnoms,  or  150  feet  below  the  surface,  at  or  near  the  part 
where  the  springs  lay ;  but  it  was  said  by  one  of  the  wit- 
nesses to  have  struck  a  ''porous  vein,"  and  the  contempora- 
neous failure  of  water  in  all.  the  wells  was  the  apparent 
result. 

In  this  state  of  things  it  is  convenient  to  consider  the  legal 
rights  of  the  parties  in  the  first  place,  independently  of  any 
custom. 

If  the  litigant  parties  had  been  the  respective  owners  of 
two  adjacent  closes,  and  one  of  them,  mining  in  his  own 
land,  had  drawn  off  by  natural  percolation  through  the  soil 
the  water  which  fed  a  spring  or  well  on  the  land  of  the  other, 
there  would  have  been  no  q  uestion  to  discuss ;  for  the  cases 
of  Acton  V.  BluTid^ll  (*)  ana  CheeseTnan  v.  Richards  (*)  have 
611  affirmed  conclusively  this  proposition* — that  the  dis- 
turbance or  removal  of  the  soil  in  a  man's  own  land,  though 
it  is  the  means  (by  process  of  natural  percolation)  of  drying 
up  his  neighbors  spring  or  well,  does  not  constitute  the  in- 
vasion of  a  le^al  rignt,  and  will  not  sustain  an  action.  And 
further,  that  it  makes  no  difference  whether  the  damage 
arise  by  the  water  percolating  away,  so  that  it  ceases  to 
fiow  along  channels  through  which  it  previously  found  its 
way  to  the  spring  or  well ;  or  whether,  having  found  its  way 
to  the  spring  or  well,  it  ceases  to  be  retained  there. 

But  here  a  distinction  was  drawn  in  argument.  It  was  said 
that  the  relations  of  the  two  parties  in  tnis  case  are  not  sim- 
ilar to  those  of  two  strangers  in  title  occupying  adjacent 
closes ;  for  that  the  appellants  represent,  through  the  Cfrown, 
th^  lord  of  the  manor,  and  the  respondents  are  customary 
tenants  of  the  manor ;  and  that  the  lord,  having  granted  the 
surface  to  the  customarv  tenants,  could  not  la\^ully  dero- 
gate from  his  own  grant  by  so  working  the  mines  as  to  inflict 
damage  of  this  description  on  the  tenants. 

{»)  12  M.  «k  W.,  324.  («)  7  H.  L.  C.  849, 


Digitized  by  V:iOOQIC 


YoL  Y.l  CASES  IN  THE  PRIVY  COUNCIL.  99 

J.C.  Ballaoorkish  Silver,  Lead,  and  Copper  Mining  Co.  y.  Harrison.        1878 

This  reasoning,  whatever  weight  attaches  to  it,  appears  to 
applj^  to  the  present  case ;  but  the  respondents'  argument 
admits  of  a  more  cogent  answer. 

The  court,  in  both  the  cases  cited,  dwelt  upon  the  extreme 
difficulty,  if  not  impossibility,  of  pursuing  the  courses  of  this 
natural  percolation  of  water,  so  as  to  bring  together  cause 
and  result  with  that  reasonable  degree  of  certainty  which 
ought  to  attend  the  enforcement  of  a  legal  right,  and  relied 
upon  this  difficulty  as  a  prominent  reason  for  declaring  dam- 
age of  this  description  to  be  damnum  absque  injuria. 

The  mutual  rignts  of  the  lord  and  the  tenants  of  the  manor 
were  finally  settled  and  adjusted  by  the  Act  of  Tynwald  in 
1703.  That  act  recited  that  disputes  had  arisen  as  to  these 
mutual  rights,  and  that  the  act  was  passed  with  the  consent 
of  both  jyarties  to  put  an  end  to  all  such  disputes. 

After  assuring  to  the  customary  tenants  their  lands  and 
rights,  the  act  expressly  excepts  in  favor  of  the  lord  all 
"mines,  minerals,"  &c.  The  words  are :  [His  lordship  here 
read  the  words  of  the  act  (*).]  The  lord's  right  to  the  mines 
smd  minerals,  it  is  to  *be  observed,  is  affirmed  by  way  [62 
of  exception ;  it  is  affirmed  to  have  been  excepted  out  of  the 
thing  j^ranted.  It  is  not,  therefore,  a  mere  libertv  to  work 
the  mines  which  the  lord  has ;  but  the  act  affirms  that  he  has 
excepted  out  of  the  grant  not  only  the  minerals,  but  that 
portion  of  the  soil  which  contains  the  minerals,  and  which 
constitutes  the  * '  mine. ' ' 

The  l^al  effect  of  such  an  exception  is  undoubted ;  it  was 
commented  upon  bjr  Lord  Hatherley  in  the  case  of  Proud  v. 
Bates {*).  ''There  is  no  doubt,"  he  says,  ''but  that  the 
mines  are  altogether  out  of  the  demise ;  and  never  having 
been  demised  or  parted  with  at  all,  the  defendants  are  at 
liberty  to  use  them  as  they  think  fit."  The  rights  of  the 
lord  or  ^ntor  in  such  cases  are  further  illustrated  and  ex- 
plained m  Duke  of  Hamilton  v.  Oraham{*). 

If,  then,  the  lord  is  thus  possessed  of  the  mines  as  of  his 
own  original  title  in  the  soil,  he  has  all  the  lights  incidental 
to  that  ownership,  and  among  others  he  has  trie  right  to  the 
use  of  all  waters  found  thereon  and  percolating  by  natural 
processes  into  the  mines  when  opened.  He  may  apply  such 
waters  too  in  any  way  he  pleases,  or  he  may  simplv  remove 
them  and  cast  them  away.  And  the  question  is,  wnether  in 
exercising  a  right  thus  incident  to  the  ownership  reserved  to 
him  he  is  derogating  from  anything  which  he  has,  expressly 

(')  Supra,  p.  60.  («)  84  L.  J.  (N.S.),  Eq.,  411. 

(»)  Law  Rep.,  2  H.  L.,  Sc.  App.,  167. 
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or  by  necessary  implication,  granted  to  the  tenants  of  the 
manor. 

Express  ffrant  of  these  springs  for  the  use  of  the  tenant 
of  course,  tnere  is  none ;  and  as  these  particular  springs  are 
not  shown  to  have  been  in  existence  at  the  time  of  the  act 
of  1703,  it  is  not  easy  to  see  how  it  could  be  implied  that  they 
individually  were  tnen  or  at  any  previous  time  granted. 

If  such  a  grant  could  be  implied  at  all  therefore,  it  could 
only  be  so  as  part  of  the  general  ownership  and  dominion  of 
the  surface,  wnich  carries  with  it,  no  doubt,  the  right  to  the 
use  of  the  water  falling  upon  it,  or  rising  there  in  the  form 
of  a  spring,  or  at  any  time  found  upon  it.  But  the  same 
thing  is  true,  as  has  been  just  pointed  out,  of  the  ownership 
of  the  mines. 

How  then  are  these  respective  riehts  to  be  reconciled  ? 
63]  They  *cannot,  in  a  legal  point  oi  view,  be  distinguisha- 
ble from  those  of  the  owners  of  adjacent  portions  of  the 
same  close,  the  only  difference  being  that  the  former  are  ad- 
jacent vertically  instead  of  laterally. 

The  case  may  therefore  be  put  of  the  owner  of  a  piece  of 
land  who  has  parted  by  grant  with  a  portion  of  it  and  re- 
tained the  rest. 

Now,  it  is  obvious  that  the  respective  rights  of  the  grantor 
and  grantee  in  such  a  case  can  only  be  upheld  so  long  as  the 
distinction  is  maintained  between  a  right  to  use  and  appro- 
priate the  water  which  the  soil  from  time  to  time  affords,  and 
a  right  to  have  the  flow  of  that  water  in  the  soil  preserved 
without  disturbance. 

In  what  respect,  then,  do  their  rights  differ  from  those  of 
the  owners  oi  adjoining  closes,  who  are  strangers  in  title, 
each  of  whom  is  entitled  by  law  to  the  water  found  upon  his 
land,  but  neither  of  whom  is  entitled  to  complain  of  tne  loss 
of  that  water  by  natural  percolation  set  in  action  by  his 
neighbor's  excavations. 

It  appears  to  their  lordships  that  the  two  cases  are  sub- 
stantially identical,  and  that  the  same  law  must  govern  both. 
The  grant  of  the  surface  cannot  carry  with  it  more  than  tiie 
abfK^mite  ownership  of  the  entire  soil  would  include. 

Iliat  absolute  ownership  is  held  not  to  include  a  right  to 
he  protected  from  loss  of  water  by  percolation  into  openings 
made  in  the  soil  of  a  neighboring  owner.  How,  then,  can 
the  grant  of  the  surface  only  be  held  to  include  such  a  pro- 
tection i 

To  hold  otherwise  might  not  improbably  result  in  render- 
ing the  reservation  of  mines  and  minerals  wholly  useless. 


Digitized  by  V:iOOQIC 


VoL  v.]  CASES  IN  THE  PRIVr^CQllicHL.  101 

■  *    * -' 

J.C.         Ballacorkish  Silver,  load,  and  Copper  Mining 'Co.  y,-  Harrieon.        1878 

Percolation  of  water  into  mines  to  some  exteitti;3 'an*  almost 
iipcessary  incident  of  mining.    And  if  the  want  of'lhe  5ur- 
&ce  carries  with  it  a  right  to  be  protected  rrom  any  16s^j()I . 
surface  water  by  this  percolation,  the  owner  of  the  surf a<Se  - 
would  hold  the  owner  of  the  mines  at  his  mercy,  for  he' 
would  be  entitled  by  injunction  to  inhibit  the  workmg  of  the 
mines  at  all. 

It  is  not  at  variance  with  this  view  that  the  case  of  White- 
head  V.  Parks  (')  was  decided,  because  in  that  case  there  was 
a  lease  and  a  distinct  grant  of  the  injured  springs  eo  nomine. 
and  the  *in1ury  was  the  act  of  one  who  claimed  under  the  [64 
lessor,  so  tnat  the  question  resolved  itself  into  the  meaning 
and  construction  of  the  words  used  in  the  lease,  and  did  not 
depend  on  the  rights  to  be  assigned  by  the  law  to  persons 
standing  in  certain  relations  of  title  to  one  another,  the  court 
holding  that  by  the  terms  of  the  lease  the  lessor  had  so  far 
assured  to  the  lessee  the  continuance  of  the  springs  in  ques- 
tion that  he  could  not  lawfully,  by  any  act  of  his  own, 
diminish  them. 

There  remains  the  question  of  custom.  This  is  a  question 
of  fact. 

It  was  argued  that  the  custom  proved  was  wide  enough  to 
include  the  damages  done  to  the  springs  of  water,  and  that 
damage  to  the  springs  was  in  fact  damage  done  to  the  sur- 
face M  the  land  at  or  near  which  the  springs  were  found,  or 
if  not,  then  that  the  custom  was  really  a  custom  to  compen- 
sate for  damage  generally,  and  that  proof  of  compensation 
made  for  damage  to  springs  was  only  wanting  because  that 
particular  form  of  damage  had  not  previously  arisen. 

Their  lordships  cannot  concur  with  either  contention.  The 
court  below  has  found  as  the  result  of  the  evidence  that  a 
custom  existed  ''to  compensate  for  surface  damage  that  may 
be  done  to  the  land,"  out  that  "no  custom  to  compensate 
for  damage  by  interference  with  rights  of  water  has  been 
proved." 

No  further  definition  is  given  of  what  is  intended  by  "  sur- 
face damage  done  to  the  land,"  but  the  words  are  plainly 
used  in  contradistinction  to  "damage  by  interference  with 
rights  of  water,"  in  respect  of  which  it  was  said  no  custom 
was  proved. 

It  IS  therefore  impossible,  their  lordships  think,  to  hold  that 
the  court  below  intended,  when  speaking  of  "surface  dam- 
age," to  include  damage  done  to  the  springs. 

Nor  would  the  evidence  justify  such  a  conclusion. 

{»)  2  H.  &  N.,  870. 


Digitized  by  V:iOOQIC 


102  C\4^S6g-.m  THE  PRIVY  GOUXCIL.  [L  R. 

1873        Ballacorklsh  SUver,'  Lead,  and  Copper  Mining  Co.  y.  Harrison.  J.C. 

For,^hj^6,ia"not  a  single  witness  who  even  alludes  to  a 

claip(i**eVfer*  having  been  made  in  respect  of  such  damages, 

.  .sJiHieds' acceded  to — although  it  can  hardly  be  the  case  mat 

.J  niMing  should  have  been  carried  on  to  any  extent  in  the 

*•  island  without  giving  rise  to  dama^ge  of  this  description. 

Be  this  as  it  may,  their  lordships  are  of  opinion  that  a 

65]  custom  *to  compensate  for  a  species  of  damage  which 

does  not  fall  within  tne  ordinary  definition  of  legal  damage, 

and  which  is  not  dusdem  generis  with  that  of  which  proof 

was  given,  needs  for  its  establishment  at  least  some  direct 

J)rooi  of  its  existence,  and  ought  not  to  be  inferred  from  the 
act  of  ordinarv  damage  to  tne  surface  of  the  land  in  the 
•  legal  sense  of  the  words  having  been  always  paid  for. 

In  the  result,  therefore,  their  lordships  will  numbly  advise 
Her  Majesty,  that  this  appeal  should  be  allowed ;  that  the 
decree  of  the  8th  of  July,  1872,  should  be  varied  by  omitting 
so  much  of  the  same  as  declares  that  in  the  opinion  of  the 
court  the  defendants  are  also  liable  to  make  compensation 
to  the  complainants  for  the  damage  caused  to  the  aforesaid 
lands  by  the  defendants  sinking  and  working  mines  on  the 
lands  of  complainants,  and  thereby  interfering  with  the 
rights  of  water  as  complained  of  in  this  bill,  and  as  directs 
the  jury  to  estimate  and  assess  the  amount  of  damage  (if 
any)  done  by  interference  with  water ;  and  by  declaring  that 
the  plaintiffs  are  not  entitled  to  compensation  for  such  last- 
mentioned  damage.  And  that  the  order  of  the  court  for  an 
injunction  should  be  reversed  as  not  being  justified  by  any 
established  practice  of  the  courts  in  the  Isle  of  Man,  and 
contrary  to  the  practice  of  the  courts  in  England ;  but  that 
the  bond,  which  appears  to  have  taken  the  place  of  the 
arrested  goods,  should  remain  in  force,  and  that  the  appel- 
lants are  entitled  to  their  costs. 

Solicitor  for  the  appellants :  Horace  Watson. 
Solicitor  for  the  respondents :  Thomas  Johnson, 
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[Law  Reports,  5  Privy  Council  Cases,  184.] 
J.C.,P)  Dec.  6,  7,  10,  1872.     Feb.  18 ;  May  2,  8, 80, 1878. 

*Gaudet,  Ap])ellant,  and  Brown,  Respondent.  [134: 

Brown,  Appellant,  and  Gaudet,  Respondent. 

GrziPEL  and  others.  Appellants,  and  Cornforth  and  an- 
other. Respondents. 

Cargo  ex  "  Argos."    The  '*  Hewsons.'' 

ON  APPBAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND  (>). 

A^mArcMv  Juriadic^on  of  OoufUp  Courts — !7^  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869  (82  d:  88  Vict  c,  51),  s,  %^8hip  and  Shipping-^Charterparty 
— BiU  of  Lading — Freight^  when  earned — Dutg  of  Master  or  ahipotoner,  where  he  is 
unaUe  to  land  a  Cargo, 

1.  By  82  A  88  Vict.  c.  61,  s.  2,  it  is  enacted  that  '*  Any  county  court  appointed, 
or  to  be  appointed,  to  hare  admiralty  Jurisdiction,  shall  hare  jurisdiction,  and  all 
powers  ana  authorities  relating  thereto,  to  try  and  determine  the  following  causes : 
1.  As  to  any  claim  arising  out  of  any  agreement  made  in  relation  to  the  use  or  hire 
of  any  ship,  or  in  relation  to  the  carriage  of  any  g^oods  in  any  ship  .  .  .  provided 
the  amount  claimed  does  not  exceed  £300" : 

Hetd^  that  this  section  gives  the  County  Court  jurisdiction  in  cases  of  claims  aris- 
ing oat  of  charterparties  or  other  agreements  for  the  use  or  hire  of  ships,  although 
the  Court  of  Adouralty  may  have  no  original  jurisdiction  in  such  cases. 

2.  Plaintiff's  ship  with  a  general  car^o  sailed  firom  London  for  Havre  with  some, 
petroleum  on  boara.  Under  the  bill  of  lading  the  plaintiff  was  to  deliver  the  petro- 
leom  at  Havre,  and  it  was  to  be  taken  out  by  the  defendant  within  twenty-four  nours 
after  arriving  at  Havre,  or  ten  guineas  a  day  was  to  be  paid  for  demurrage.  On  the 
ship's  arriving  at  Havre,  the  authorities  *of  the  port  made  the  captain  taJce  [18ft 
her  away  in  consequence  of  the  petroleum  being  on  board.  Thereupon  he  went  to 
neighboring  ports,  out  was  not  allowed  to  stay  there.  Returning  to  Havre,  he  dis- 
charged his  general  cargo,  and  no  bill  of  lading  having  been  presented  to  him,  and 
no  application  having  been  made  to  him  for  the  delivery  of  the  petroleum,  he  brought 
it  back  to  London.  On  the  shipowner  claiming  freight,  back-fi*eight,  demurrage,  and 
expenses,  it  was 

Hdd,  that  he  was  entitled  to  freight,  back-freight,  and  expenses.  Freight  is  earned 
bv  the  carriage  and  arrival  of  the  goods  ready  to  be  delivered  to  the  merchant.  And 
although  the  petroleum  could  not  be  landed  at  Havre,  it  was  in  the  port  a  reasonable 
Ume,  during  which  the  owner  might  have  received  it ;  and  the  freight  was  accord- 
ingly earned. 

in  a  case  where  no  application  for  delivery  is  made,  the  captain  may  land  and 
warehouse  the  cargo  at  the  expense  of  the  merchant ;  and  where  that  is  forbidden  by 
the  authorities  of  the  port,  he  is  not  justified  in  destroving  the  cars^o ;  but  in  the  ab- 
sence of  advices  he  may  take  it  to  such  a  place  as  in  his  judgment  is  most  convenient 
for  the  mercliant,  and  may  charge  to  the  merchant  all  expenses  properly  incurred ; 
consequently,  here  the  shipowner  was  entitled  to  back-freight  and  expenses.  The 
demurrage  and  the  expenses  incurred  in  tlie  ineffectual  attempt  to  land  at  the  neigh- 

(*)  Present:  Sib  Jamks  W.  Colvilb,  Sia  Barnes  Peacock,  Sir  Montaoue  E. 
Smith,  and  Sir  Kobkrt  P.  Coluer. 

(')  The  MS.  notes  of  the  late  Mr.  Moore,  Q.C.,  have  been  used  in  the  preparation  of 
this  report. 
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boring  ports  were  not  allowed,  but  were  looked  on  as  i>art  of  the  expenses  of  the  voy- 
age,    aimpson  y.  Bines  Q)  disapproved  of. 

The  case  of  Cargo  ex  Arcos  involved  two  questions ;  first, 
as  to  the  admiralty  iurisdiction  of  county  courts ;  and, 
secondlv,  as  to  claims  dv  a  shipowner  for  freight,  &c.,  where 
he  had  been  unable  to  deliver  the  goods. 

The  plaintiff,  Jules  Quudet,  who  traded  under  the  name 
of  Gaudet  Preres,  was,  in  the  month  of  November,  1870,  the 
owner  of  the  British  steamer  Argos,  and  of  other  steamers 
which  were  frequent  traders  between  London  and  Havre,  and. 
other  ports  in  tlie  north  of  Prance. 

The  defendant,  Walter  Homer  Brown,  was  a  merchant  in 
London,  dealing  in  petroleum,  oils,  chemicals,  and  other 
articles,  trading  under  the  name  of  Walter  H.  Brown  &  Co.  ; 
and  on  the  25th  of  November  he  received  an  order  from 
Messrs.  Tuffier6  &  Prudhon,  of  Rouen,  for  200  barrels  of 

getroleum,  to  be  delivered  free  on  board,  in  London,  and  to 
e  sent  to  Havre  as  soon  as  possible. 

In  consequence  of  this  the  defendant,  on  the  same  day, 
sent  his  clerk  to  the  plaintiff's  London  brokers  (Messrs. 
Rowell  &  Racine),  to  inquire  the  freight  of  petroleum  from 
136]  London  to  Havre,  and  the  *probable  date  of  sailing 
of  the  next  steamer,  and  was  informed  that  the  freight  would 
be  15^.  to  20^.  per  ton,  and  that  the  steamer  would  sail  about 
the  end  of  the  week.  The  defendant  thereupon  arranged  to 
send  147  barrels  of  i)etroleum  by  the  steamer,  and  the  same 
was  shipped  on  board  the  Argos  on  the  6th  of  December, 
1870,  and  the  captain  gave  the  defendant  the  following  bill 
of  lading : 

"  Shipped  in  good  order,  and  well  conditioned,  by  W. 
Horner,  m  and  upon  the  good  steamship  called  the  Argos, 
whereof  is  master  for  the  present  voyage,  Richardson,  and 
now  riding  at  anchor  in  the  river,  and  bound  for  Havre,  147 
barrels  of  petroleum. 

Cwts.      qrs.      lbs. 

"The  goods  to  be  taken  out  within 
twenty-four  hours  after  arrival,  or 
pay  £10  10^.  a  day  demurrage  .  .    421       0       9 
Being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivHied  in  the  like  good  order,  and  well-conditioned,  at 
tilt*  atnresaid  port  of  Havre,  the  act  of  God,  the  Queen's 
eiieinies,  lire,  and  all  and  every  other  dangers  and  accidents 
of  {\w  t?eas,  rivers,  machinery,  boilers,    steam  and  steam 
iiavigMtiori,  of  whatever  nature  or  kind  soever,  excepted, 
unto' order  or  to  their  assigns,  on  paying  freight  for  the  said 

(')  Law  Rep.,  1  C.  P.,  290. 
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■  ■'■•■ 

goods  at  the  rate  of  20*,  and  15  per  cent,  primage  per  ton 
gross,  with  primage  and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  said  ship  hath  affirmed 
to  two  bills  of  lading  all  of  this  tenor  and  date,  the  one  of 
which  bills  being  accomplished  the  others  to  stand  void. 

"  Dated  in  London,  30ih  November,  1870. 

"Weight  and  contents  unknown.  Not  accoxmtable  for 
1   ' 


£ 

g. 

d. 

21 

1 

3 

3 

3 

2 

"W.  J.  Richardson." 

And  in  the  maigin  was : 

"Washington, 
1/147. 

"Freight       •        •        .        . 
"Primage     .... 

£24      4       5 
"  Exchange  f.  25-40. 

*"  An  goods  are  subject  to  a  landing  charge  of  5  per  [137 
cent  on  the  amount  of  freight  and  primage  payable  au 
change  det  25-40." 

The  bill  of  lading  was  by  direction  of  the  defendant  made 
out  in  the  name  of  W.  Homer,  his  first  two  names. 

On  the  6th  of  December,  1870,  the  defendant  applied  to 
the  plaintiff's  brokers  for  the  name  of  the  ship's  broker  at 
Havre,  and  was  informed  it  was  M.  Gtenestal,  Eue  d' Orleans, 
Havre.  Defendant  thereupon  wrote  him  the  following  let- 
ter, which  was  duly  received  by  Genestal,  but  of  which  the 
plaintiff  had  no  notice  : 

"Monsieur  H.  Genestal,  )    <«--  toiiu..^  q^^^ot.^ 

"We  beg  to  inform  you  that  we  have  shipped  upon  the 
steamship  Argos, 

Washington,  )  147  barrels  of  spirit  of  petroleum, 

1A47  f  21,392  kilogrammes, 

to  order.    These  spirits  are  to  be  sent  to  Messrs.  Tuffier6  & 
Prudhon,  at  Rouen,  and  you  must  not  deliver  them  to  any 

S arson,  unless  they  present  the  regular  bill  of  lading  in- 
orsed  by  us. 

"  The  freight  and  other  expenses  are  to  be  charged  on  the 
goods. 

"Accept,  Monsieur,  our  salutations. 

"W.  H.  Brown  &  Co." 
8  ExG.  Rei*.  14 
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The  Argos  sailed  with  the  petroleum  and  other  goods,  be- 
ing a  general  cargo,  at  midnight  on  the  6th  of  December, 
1870,  and  arrived  at  Havre  on  the  7th  of  December,  1870,  at 
10.30  P.M.,  with  the  red  flag  flying  on  account  of  the  petro- 
leum being  on  board. 

At  this  time  there  were  large  quantities  of  munitions  of 
war  in  Havre,  and  it  was  not  permissible  to  bring  petroleum 
there.  Accordingly,  early  on  the  8th  of  December,  the  au- 
thorities of  the  port  compelled  the  captain  to  take  the  ship 
out  of  the  harbor ;  and  at  10.30  a.m.  he  started  for  Honfleur, 
where  he  arrived  at  11.30  a.m.  There  he  was  ordered  by  the 
harbor  master  to  go  away  immediately :  thereupon  he  left 
138]  at  12  noon  for  the  nearest  *port,  Trouville,  where  he 
arrived  at  1.30  p.m.  Here  he  was  permitted,  under  the  au- 
thority of  the  engineer  of  the  port,  to  take  the  ship  into  dock 
for  the  purpose  of  unloading.  However,  on  the  10th  the 
authorities  of  Trouville  compelled  him  to  leave  the  port, 
notwithstanding  the  authority  of  the  engineer.  Before  leav- 
ing, the  captam  went  to  Honfleur,  and  lodged  with  the 
British  consul  there  a  protest,  in  which  he  declared  that  all 
damages  for  delay,  and  all  losses  and  charges  incurred  by 
the  opposition  to  his  landing  the  cargo,  ought  to  be  borne 
by  the  freighters,  and  that  he  reserved  for  himself  and  his 
owners  all  rights  against  them. 

On  the  9th  of  December,  M.  Genestal  wrote  to  the  defen- 
dant as  follows :  "  Havre,  the  9th  December,  1870. 
*' Messrs.  Walter  H.  Brown  &  Co., 

"11  Billiter  Square,  London. 

"Your  letter  of  the  6th  I  have  received  to-day  only. 

"For  some  time  the  entry  into  the  port  of  Havre  has  been 
refused  to  ships  carrying  petroleum.  I  have  attempted  in 
vain  to  discharge  the  147  barrels  at  Honfleur,  and  been  com- 
pelled to  send  tne  Argos  to  Trouville,  where  I  hope  to  be 
able  to  disembark  it.  Rouen  has  been  occupied  by  the 
Germans,  and  I  have  not  vet  heard  from  Messieurs  Tuffiere 
&  Prudhon.  If  a  judicial  sequestration  could  be  obtained 
at  Trouville,  he  would  take  care  of  the  goods,  and  he  would 
only  deliver  against  presentation  of  a  regular  indorsed  biU 
of  lading,  and  after  payment  of  the  freight,  and  all  other 
expenses. 

"  I  cannot  truly  comprehend  how  the  buyers  at  Rouen 
should  have  directed  this  petroleum  to  go  to  Havre,  since  it 
lias  l>e6n  forbidden  in  the  newspapers  to  discharge  such 
goods  liere,  and  that  for  more  than  two  months. 

"Accept,  gentlemen,  my  sincere  salutations. 

^'H.  Genestal." 
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The  plaintiff  and  defendant  were  throu^liout  personally 
quite  unaware  that  there  was  any  difficulty  in  landing  petro- 
leum at  Havre. 

The  Ai^gos  having  other  cargo  in  her,  Mr.  Duprey,  on  the 
part  of  Genestal,  hired  a  lighter,  in  order  that  the  petroleum 
might  be  *transhipped  into  her  in  Havre  outer  harbor  [139 
or  the  roads,  whUe  the  Argos  went  into  dock  to  unload  her 
other  cargo. 

On  the  12th  of  December,  the  Argos  arrived  in  Havre 
Boads,  when  the  captain  found  that  permission  had  already 
been  obtained  to  enter  the  outer  harbor,  and  having  entered 
the  outer  harbor,  he  transhipped  the  petroleum  into  the 
lighter. 

Immediately  on  the  arrival  of  the  Argos  in  Havre  outer 
harbor  the  transhipment  of  the  petroleum  into  the  lighter 
was  commenced,  and  was  finished  at  4.30  p.m.  oii  the  same 
day,  and  at  midnight  the  Argos  entered  the  dock,  and  was 
moored  alongside  tne  quay,  vmilst  the  remainder  of  her  cargo 
was  discharged,  and  a  fresh  cargo  shipped  for  London; 
and  on  the  16th,  a  fresh  cargo  having  been  loaded,  the  Argos 
came  out  of  dock,  and  having  (under  the  orders  of  the  port 
authorities  at  Havre)  re-shipped  the  petroleum,  sailed  again 
lor  London,  where  she  arrived  at  9  a.m.  on  the  18th  of  De- 
cember. 

During  the  whole  of  this  time,  no  bill  of  lading  was  pre- 
sented to  the  captain  or  officers  of  the  Argos,  nor  was  any 
request  made  for  the  delivery  of  the  goods.  In  the  ordinary 
course  of  business  i)etroleum  would  be  delivered  on  the  quay 
at  Havre,  on  presentation  of  the  bill  of  lading.  In  this  case 
it  would  not  have  been  possible  for  the  captain  to  have  landed 
it  on  the  quay,  even  if  the  bill  of  lading  had  been  presented. 
M.  Genestal  was  well  aware  of  the  various  movements  of 
the  ship,  and  of  the  petroleum  having  been  put  on  board  the 
lighter. 

On  the  16th  of  December  Messrs.  Rowell  &  Racine  wrote 
to  Messrs.  W.  H.  Brown  &  Co.,  informing  them  of  what  had 
happened,  and  further  saying  that  the  expense  incurred 
would  be  about  £120  or  £130.  And  on  the  19th  of  December 
they  gave  notice  of  the  arrival  of  the  Argos  in  London,  with 
the  petroleum  on  board.  In  reply,  Messrs.  W.  H.  Brown 
&  Co.  wrote  that  Messrs.  Rowell  &  Racine  were  indebted  to 
them  in  the  sum  of  £240  10s.  2ri^.,  the  cost  of  the  petroleum, 
inasmuch  as  they  had  failed  to  fulfil  their  engagement  to 
deliver  it  at  Havre. 

Thereupon  the  plaintiff  Gaudet  instituted  a  suit  in  rem, 
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niider  the  admiralty  jurisdiction  of  the  City  of  London  Court, 
against  the  barrels  of  petroleum,  to  recover  what  he  claimed 
to  be  due. 

140]  *The  claim  amounted  to  £136  5^.  8d.,  in  respect  of 
the  following : 

£    s.     d. 
Outward  freight  to  Havre  .        .        .        24    4    5 

Freight  back  to  London  .        .        .        24    4    5 

Expenses  paid  at  Havre,  Honfleur,  and 
Trouville,  and  captain  and  seamen's 
travelling  expenses  .        .        .        .        12    9    4 

Hire  of  sloop  to  put  petroleum  on  board 
in  Havre  outer  harbor,  to  enable  the 
respondent's  captain  to  land  his  other 
goods  on  the  quay  at  Havre    . 
Broker's  expenses 
Demurrage,  five  days 
Five  tons  of  extra  coals  consumed 

Making  altogether 

On  the  15th  of  January,  1872,  the  iudge  of  the  City  of  Lon- 
don Court  (Mr.  Commissioner  Kerr)  gave  judgment  for  the 
plaintiff  for  the  amount  claimed. 

On  the  case  coming  before  the  Court  of  Admiralty  on 
appeal,  it  was  contended  that  the  82  &  33  Vict.  c.  51,  s.  2  ('), 
did  not  give  to  the  county  courts  jurisdiction  in  cases  where 
the  Court  of  Admiralty  had  no  jurisdiction,  but  only  gave  a 
portion  of  the  existing  jurisdiction  of  the  Court  of  Admi- 
ralty; and  consejiuently,  that  the  City  of  London  Court 
had  no  jurisdiction  in  this  case,  in  which  the  Court  of 
Admu-alty  had  no  original  jurisdiction. 

On  the  16th  of  July,  1872,  the  judge  of  the  Court  of  Ad- 
miralty (Sir  K.  J.  PhiUimore)  delivered  his  judgment,  in 
which  he  stated  he  was  of  opinion  that  it  was  the  intention 
of  the  legislature  to  give  to  the  county  courts  a  jurisdiction 
which  the  Court  of  Admiralty  did  not  originally  possess, 
141]  and  to  give  an  appeal  *to  that  court.  However,  he 
did  not  feel  at  liberty  to  act  on  this  opinion,  inasmuch  as 
the  Court  of  Common  Pleas  had  come  to  an  opposite  con- 

(0  3S  &  ?3  Vict  c.  51,  8.   2:    "Any  aspreement  made  in  relation  to  the  use  or 

county    L'ourt    appointed,   or  to  be   ap-  hire  of  any  ship,  or  in  relation  to  the 

poiiittHi  to  have  admiralty  jurisdiction,  carriage  of  goocls  in  any  ship,  and  also 

i^bAll   hii^'B  jurisdiction,  and   all  powers  as  to  any  claim  m  tort  in  respect  of  goods 

and   aiitliurities  relating  thereto,  to  try  carried  in  any  ship,  provided  the  amount 

and  dt'k-nmne  the  following  causes:  claimed  does  not  exceed  three  hundred 

•'  L  Ai  to  any  claim  arising  out  of  any  pounds." 
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elusion  in  Simpson  v.  Blues  (*).  Accordingly  he  dismissed 
the  appeal  with  costs ;  but  having  regard  to  the  principles 
laid  down  by  himself  in  The  Samuel  Laingi^\  he  granted 
an  appeal  to  the  Judicial  Committee  of  the  Privy  Council  (")• 


The  "Hewsons."    Geipel  v.  Cobnforth. 

The  case  of  the  Hewsons,  which  involved  the  same  ques- 
tion of  jurisdiction,  was  heard  at  the  same  time  as  tMs  case. 

There,  the  appellants,  Geipel  and  others,  had  chartered 
the  British  vessel  Hewsons  oi  the  respondent  Cornforth,  her 
owner,  by  the  following  charterjyarty : 

''Hartlepool,  March  14,  1870. 

*'Itisthis  day  mutnally  agreed  between  Mr.  Comforth, 
owner  of  the^good  ship  or  vessel  called  the  Hewsons,  measur- 
ing tons,  or  about  eighteen  keels,  now  on  her  passage  to 
London,  and  Messrs.  Geipel  &  Co.,  as  agents  to  the  freight- 
ers of  the  said  ship  for  successive  voyages  at  and  from 
Hartlepool  to  the  Elbe ;  that  the  said  ship  shall,  with  all 
convement  speed,  sail  and  proceed  to  a  spout  as  directed 
by  the  said  Geipel  &  Co.,  or  their  agent,  and  there  take  on 
board  a  full  and  complete  cargo  of  coals,  to  be  loaded  in 
six  average  working  days,  to  commence  twenty-four  hours 
after  arrival,  not  exceeding  what  she  can  reasonably  stow 
and  carry,  &c. ;  and  being  so  loaded,  the  captain  shall  im- 
mediately call  at  the  office  of  Geipel  &  Co.,  or  their  agents, 
and  clear  with  them  at  the  custom-house,  also  sign  bills  of 
lading  without  qualification  as  they  present  them,  but  with- 
out prejudice  to  this  charter ;  and  then,  as  soon  as  wind  and 
weather  permits,  proceed  to  as  above,  and  there  deliver  the 
same  to  the  said  freighters  or  assigns,  they  paying  freight 
for  the  same  at  the  rate  of  £6 16^.  sterling  for  keel  of  21i  tons 
taken  on  board,  one  pound  gratuity  being  in  full  of  *all  [142 
pilotage  and  port  charges  during  the  said  voyage,  the  act  of 
God,  the  Queen's  enemies,  restraints  of  princes  and  rulers, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  or  kind 
soever  during  the  said  voyage  always  excepted.  The  freight 
to  be  paid,  on  right  and  true  delivery  of  cargo,  in  cash." 

A  memorandum  in  the  marmn  of  the  charterparty  con- 
tained the  words  mfer  aWa;  "This  charter  to  be  in  force 
until  the  31st  of  October." 

The  Hewsons  performed  four  voyages  under  the  provis- 
ions contained  in  the  charterparty.    Tne  fourth  voyage  was 

(»)  Law  Rep.,  7  C.  P.,  290.  (»)  Cargo  ex  Argos,  Law  Rep.,  8  A.  A 

(')  Law  Rep.,  8  A.  <&  E.,  284.  £.,  568. 
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completed  by  her  arrival  in  Hartlepool,  on  the  3d  of  August, 
1870.  During  the  time  that  the  Hewsons  was  prosecuting 
the  fourth  voyage,  war  broke  out  between  Prance  and  Ger- 
many, and  the  buoys  and  beacons  for  the  safe  navigation  of 
the  river  Elbe  were  removed,  and  from  the  beginning  of 
August  until  the  22d  of  September  the  Elbe  was  blockaded 
by  the  French  fleet. 

After  the  Hewsons  had  completed  her  fourth  voyage,  the 
plaintiffs  never  directed  or  requested  the  defendants  to 
send  the  Hewsons  to  any  spout,  or  to  load  another  carffo, 
before  the  81st  of  October,  when  the  charter  expired  oy 
effluxion  of  time.  It  was  admitted  that  the  ship  could  not 
proceed  to  the  river  Elbe  during  the  blockade,  and  there 
was  no  certainty  as  to  the  time  when  the  blockade  would 
cease. 

Evidence  was  given  by  the  defendant  Comf orth,  that  after 
the  Hewsons  returned  from  her  fourth  vojrage  from  the  Elbe, 
and  while  she  was  in  Hartlepool,  William  GeipeL  one  of 
the  plaintiffs,  informed  him  that  he  could  not  load  tne  Hew- 
sons for  the  Elbe,  and  that  on  that  and  on  a  subsequent 
occasion  he  offered  to  charter  her  for  the  Baltic.  However 
William  Geipel  denied  having  ever  seen  or  had  any  commu- 
nication with  the  defendants  oetween  the  11th  of  July  and 
the  month  of  December. 

On  the  9th  of  August  the  Hewsons  sailed  from  Hartlepool 
with  a  carco  of  coals  for  Rotterdam,  loaded  by  other  mer- 
chants. On  the  7th  of  September  she  returned  to  Hartle- 
pool. Later  in  September  she  again  sailed  from  Hartlepool 
upon  a  voyage  to  Elisnore,  under  a  charter  entered  into  hy 
her  owners  while  the  blockade  of  the  Elbe  was  still  in  force. 
143]  *She  returned  from  Elsinore  on  the  lOth  of  December. 
Steamships  commenced  to  run  from  Hartlepool  to  the  Elbe 
on  the  22d  of  September,  1870,  from  which  time  there  was 
no  effective  blockade  of  that  river.  In  October  the  plaintiffs 
tried  to  charter  sailing  ships  to  proceed  to  the  Elbe,  and  on 
the  29th  of  October  they  cnartered  another  ship  at  the  rate 
of  £11  10^.  per  keel ;  but  they  were  unable  to  obtain  any 
sailing-ships  to  proceed  thither  before  that  date. 

The  freight  so  paid  by  the  plaintiffs  exceeded  what  they 
would  have  had  to  pay  for  the  Hewsons  by  £86  10^.  They 
accordingly  commenced  a  suit  in  the  Hartlepool  County 
Court  to  recover  this  sum,  and  also  further  compensation 
for  the  refusal  of  the  defendants  to  carry  out  the  charter- 
I)arty.  The  judge  of  the  County  Court  held  that  the  plain- 
tiffs had  impliedly  consented  to  the  contract  being  suspended 
until  the  22d  of  September,  but  decreed  that  they  were  en- 
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titled  to  the  sum  of  £85  10^.  The  defendants  appealed  to 
the  Court  of  Admiralty  against  this  decision,  and  as  in  the 
case  of  Cargo  ex  Argos,  the  judge  of  the  Court  of  Admiralty 
held  that  mere  was  no  jurisdiction  in  the  County  Court  to 
try  such  a  cause.  The  plaintiffs  now  appealed  against  this 
judgment. 

'iSr.  Milward^  Q.C,  and  Mr.  Oainsford  Bruce^  ior  the 
appellant  (Gaudet],  in  the  Cargo  ex  Argos^  and  Mr.  Cohens 
and  Mr.  Walter  PhiUimore^  for  the  appellants  (Geipel  and 
others),  in  the  case  of  The  Hewsons :  In  Simpson  v.  Bltbes  (*) 
the  Court  of  Common  Pleas  took  an  erroneous  view  of 
the  jurisdiction  conferred  on  county  courts  by  thev2d  sec- 
tion of  the  act  of  1869  (32  &  33  Vict.  c.  51).  It  was  not  the 
intention  of  the  judicature  to  restrict  the  jurisdiction  to 
cases  in  which  the  Court  of  Admiralty  already  had  juris- 
diction. Thus,  although  the  Court  of  Admiralty  has  no 
original  jurisdiction  in  this  case,  the  case  can  be  tried  before 
the  county  courts,  and  brought  on  appeal  before  the  Court 
of  Admiralty.  The  words  of  the  2a  section  of  the  act  ex- 
press this  in  unambiguous  terms,  and  they  are  not  limited 
m  any  way.  That  a  new  and  enlarged  *juri8diction  was  [144 
to  be  conferred  by  the  act  is  also  indicated  by  the  fact  that 
**  admirally  causes"  are  alone  alluded  to  in  tne  act  of  1868 
(31  &  32  Vict.  c.  71},  but  in  the  act  of  1869  "  maritime 
causes*'  are  spoken  oi  as  well  as  "admiralty  causes."  The 
power  to  appoint  ''  mercantile  assessors,"  which  is  given  by 
me  latter  act,  indicates  an  intention  to  confer  an  enlarged 
mercantile  jurisdiction. 

The  AdmiraUy  Advocate  (Dr.  Deane^  Q.C),  and  Mr. 
Murphy^  for  the  respondent  (Brown),  in  the  case  of  the 
Cargo  ex  Argos^  and  Mr.  Clarkson  and  Mr.  E,  O,  Oibson^ 
for  the  respondents  (Cornforth  and  another),  in  the  case  of 
The  HewsoTis :  Although  the  words  of  the  2d  section  of  the 
act  of  1869  (32  &  33  Vict.  c.  51)  are  very  comprehensive,  yet 
their  meaning  ought  to  be  restricted  by  the  whole  tenor  of 
the  two  acts  conferring  jurisdiction  on  the  county  courts, 
nameljr,  the  act  of  1869  and  that  of  1868  (31  &  32  Vict.  c.  71), 
of  which  the  act  of  1869  is  the  supplement.  The  intention 
of  these  acts  was  to  confer  on  the  county  courts  jurisdic- 
tion only  in  admiralty  cases,  where  the  Court  of  Admiralty 
}>reviously  had  jurisdiction.  It  was  not  the  intention  of  the 
egislature  to  confer  a  new  mercantile  jurisdiction  under  the 
guise  of  maritime  jurisdiction.  If  it  were,  there  would  be 
the  anomaly  of  the  Court  of  Admiralty  having  appellate 
jurisdiction  in  cases  whei-e  it  has  no  original  juiusdiction  ; 

0)  Law  Rep.,  7  C.  P.,  290. 
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and  there  would  be  a  risk  of  conflicting  decisions  bein^ 
given  by  the  courts  of  law  and  the  Co^  of  Admiralty  ; 
(juestions  being  determined  bv  the  former  where  the  value 
is  above  £300,  and  ultimately  by  the  latter  where  the  value 
is  below  £300. 

With  regard  to  "maritime  causes' '  being  different  from 
"  admiralty  causes,"  if  that  be  so,  there  is  no  appeal  to  the 
Court  of  Admiralty  ;  for  the  26th  section  of  the  act  of  1868, 
which  gives  the  appeal,  gives  it  only  in  admiralty  causes. 

In  the  course  oi  the  arguments  reference  ¥ras  made  to  the 
following  cases :  Sussex  Peerage  Case  (') ;  TTie  St.  Cloud {*) ; 
The  Dowse  Q ;  Everard  v.  KendaU  (*) ;  Smith  v.  BrovmV) ; 
1451  Claydon  *v.  Green  (•) ;  TTie  Danzig  (') ;  The  Ka- 
san  r) ;  !the  Princess  Royal  (•) ;  The  Tigress  (*•) ;  Schuster 
V.  M'KeUar  (") ;  The  Norway  (") ;  TJie  Clara  KiUam  ("). 

Mr.  Oainsford  Bruce^  in  reply. 

1873,  Feb.  18.  Judgment  was  reserved  by  their  lordships^ 
and  was  now  deliver^  by 

SiE  Montague  E.  Smith  :  These  are  appeals  from  the 
judge  of  the  High  Court  of  Admiralty  in  two  cases  brought 
before  him  on  appeal  from  the  City  of  London  Court  and 
the  County  Court  of  Durham,  in  wmch,  contrarv  to  his  own 
opinion,  and  in  deference  to  the  decision  of  the  Court  of 
Common  Pleas,  in  the  case  of  Simpson  v.  Blues  ('*},  he  re- 
versed the  judgments  given  by  the  courts  of  first  mstance 
in  favor  of  the  plaintms,  on  the  ground  that  these  courts 
had  no  jurisdiction  to  entertain  the  suits ;  granting  at  the 
same  time  leave  to  appeal  to  Her  Majesty  in  council. 

The  two  appeals  involve  substantially  the  same  question 
upon  the  construction  of  the  County  Courts  Admiralty  Ju- 
risdiction Amendment  Act,  1869  (32  &  33  Vict.  c.  61),  and 
were  argued  together. 

In  the  first  case  {Cargo  ex  Argos)  the  plaintiff  instituted  a 
suit  for  freight,  demurrage  and  expenses  in  the  City  of  Lon- 
don Court  by  proceeding  in  rem  against  the  goods,  viz.,  147 
barrels  of  petroleum,  wnich  had  been  shipped  by  the  de- 
fendant in  London  on  board  the  plaintiff's  ship,  the  Argos, 
under  a  bill  of  lading,  making  them  deliverable  at  Havre, 
to  order  or  assigns.  It  was  alleged  that  the  French  author- 
ities at  Havre  having  refused  to  allow  the  petroleum  to  be 

(»)  11  a.  A  F.,  1843.  («)  Bro.  A  Lush.,  1. 

(«)  Bro.  A  Lush.,  4.  (•)  Law  Rep.,  8  A.  A  E.,  27. 

(»)  Law  Rep.,  8  A.  A.  E.,  186.  (»»)  Bro.  A  Lush.,  88. 

(^)  Lftw  Rep.,  6  C.  P.,  428.  (")  7  E.  A  B.,  704. 

{^)  Law  Rep.,  6  Q.  B.,  729.  (")  Bro.  A  Lush.,  226. 

(*)  Liiw  Rep.,  8  C.  P.,  611.  (")  Law  Rep.,  A,  A  E.,  161. 

O  Bro.  A  Lush.,  102.  (")  Law  Rep.,  7  C.  P.,  290. 
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dischai^ed  at  that  port,  the  Argos  endeavored  to  land  it  at 
Honfleur  and  Trouville,  but  not  being  permitted  to  do  so, 
took  it  back  to  Loudon ;  the  claim  was  for  freight,  back- 
freight,  demurrage,  and  expenses.  Various  defences  were 
made,  but  it  is  sufficient,  having  regard  to  the  advice  which 
their  lordships  propose  to  tender  to  Her  Majesty,  to  indicate 
the  nature  oi  the  suit,  without  entering  ^further  upon  [146 
the  facts.  The  suit  was  heard  upon  the  merits  in  tneCity  of 
London  Court,  and  also  on  appeal  in  the  Court  of  Admi- 
ralty, without  any  objection  on  tne  ground  of  want  of  juris- 
diction ;  but,  i)ending  the  consideration  of  the  judgment  on 
appeal,  the  case  of  Mmpson  v.  Blues  Q)  was  decided.  The 
learned  judge  then  directed  the  question  of  jurisdiction  to 
be  argued  before  him;  and  ultimately,  in  deference  to  the 
opinion  of  the  Court  of  Common  Pleas,  whilst  declaring  his 
own  opinion  to  be  otherwise,  reversed  the  judgment,  without 
giving  any  decision  UDon  the  merits. 

In  tiie  other  case.  The  Rewsons,  the  parties  were  reversed. 
The  suit  was  instituted  by  the  plaintiflE,  the  charterer,  against 
the  owner  of  the  ship  by  proceeding  in  rem^  for  a  breach  of 
the  charter.  The  plaintiff  had  chartered  the  ship  for  suc- 
cessive voyages  from  Hartlepool  to  the  Elbe  during  a  de- 
finite period.  It  was  complained  that,  after  the  ship  had 
performed  four  voyages,  her  owners  refused  to  complete  the 
charter  by  making. others  pursuant  to  its  terms.  In  this 
case  an  objection  to  the  jurisdiction  was  made  in  the  County 
Court,  but  overruled,  and  judgment  given  for  the  plaintiff 
upon  the  merits  against  one  of  the  defendants. 

The  question  turns  upon  the  proper  construction  of  the 
County  Court  Admiralty  Jurisdiction  Amendment  Act, 
1869,  by  which  jurisdiction  is  given  to  county  courts  (ap- 
jH)inted  to  have  admiralty  jurisdiction)  to  try  and  deter- 
mine causes  (amongst  others^  ^^as  to  any  claim  arising  out 
of  any  agreement  made  in  relation  to  the  use  or  hire  of  any 
ship,  or  m  relation  to  the  carriage  of  goods  in  any  ship," 
provided  the  amount  claimed  does  not  exceed  £300. 

The  broad  contention  on  the  part  of  the  respondents  is, 
that  this  statute  has  given  to  tne  county  courts  no  more 
than  a  portion  or  branch  of  the  existing  jurisdiction  which 
the  Court  of  Admiralty  then  possessed ;  and  if  this  be  the 
scope  and  true  meaning  of  the  statute,  the  objection  made 
to  the  competency  of  Qie  county  courts  to  entertain  these 
suits  must  prevail,  because  it  is  plain  that  the  Court  of  Ad- 
miralty itself  had  not,  in  virtue  of  any  authority  derived 
either  from  the  Crown  or  from  Parliament,  any  original  ju- 

0)  Law  Rep.,  7  C.  P.,  290. 
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risdiction  over  such  suits.  This  last  proposition  was  not 
controverted  on  the  part  of  the  appellants ;  but  it  was  con- 
tended that  the  act  of  1869  has  intentionally  given  a  new 
147]  and  enlarged  *]urisdiction  to  the  county  courts  apn 
pointed  to  have  admiralty  jurisdiction,  over  subjects  of 
claim  beyond  those  cognizable  by  the  Court  of  Admiralty. 

It  was  not,  on  behalf  of  the  respondents,  denied  that  the 
language  of  the  statute  is  large  enough  to  include  the  pres- 
ent claims ;  but  the  contention  at  the  bar  was,  that  it  may- 
be collected  from  the  act  itself,  when  read  with  the  first 
statute  conferring  on  the  County  Court  admiralty  jurisdic- 
tion, that  the  legislature  intended  no  more  by  the  second  act 
than  to  give  the  county  courts  a  further  part  of  the  existing 
jurisdiction  belonging  to  the  Court  of  Admiralty,  which  had 
been  omitted  from  the  first  act ;  and  that  the  wide  language 
of  the  enactment  must  be  so  construed  as  to  limit  its  oper- 
ation to  this  object.  The  question  is  thus  raised,  whether, 
by  the  legitimate  application  of  recognized  rules  of  inter- 
pretation, this  intention  can  be  collected  from  the  statutes 
with  such  distinction  as  to  justify  a  construction  so  greatly 
at  variance  with  the  ordinary  and  natural  meaning  of  the 
words  employed  by  the  legislature. 

The  County  Courts  Admiralty  Jurisdiction  Act,  1868  (31 
&  32  Vict.  c.  71),  for  the  first  time  gave  any  admiralty  ju- 
risdiction to  the  county  courts.  That  act  empowered  the 
Queen  in  council  to  appoint  any  county  court  to  have  ad- 
miralty iurisdiction,  and  to  assign  districts  to  such  courts 
within  which  it  might  be  exercised.  It  then  enacts  that  any 
countj^  court  having  admiralty  jurisdiction  shall  have  ju- 
risdiction to  try  and  determine  certain  causes,  which  in  the 
act  are  referred  to  as  ''admiralty  causes,"  and  among  them, 
in  the  words  of  the  statute,  ''  as  to  anjr  claim  for  damage  to 
cargo,  or  damage  by  collision  .  .  .  m  which  the  amount 
claimed  does  not  exceed  £300." 

The  6th  section  of  the  act  authorizes  the  Court  of  Admi- 
ralty to  transfer  any  admiralty  cause  pending  in  a  county 
court  to  itself,  and  the  8th  section  enables  the  county  court 
judge  so  to  transfer  causes. 

By  the  26th  section  an  appeal  from  the  judgments  of  the 
county  courts  in  admiralty  causes  is  given  to  the  High  Court 
of  Admiralty. 

A  further  provision  is  made  by  the  7th  section  directing 
Xhe  judge  of  the  County  Courts  in  case,  during  the  progress 
1  Ibl  of  an  ^admiralty  cause,  it  should  appear  that  the 
subject-matter  exceeded,  the  limit  of  amount,  to  transfer  the 
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cause  to  the  Court  of  Admiralty,  which  is  empowered  either 
to  retain  or  remit  it  to  the  County  Court. 

It  appears  to  be  agreed  that  this  act  gave  to  the  County 
Court  no  more  than  a  portion,  limited  as  to  subject-matter 
and  amount,  of  the  jurisdiction  then  actually  possessed  by 
the  High  Court  of  Admiralty.  The  provisions  above  re- 
ferred to  are  all  consistent  with  what  appears  to  be  the 
scheme  of  the  act,  namely,  to  confer  on  selected  county 
cjourts  certain  portions  of  the  jurisdiction  then  belonginff  to 
the  High  Court  of  Admiralty  to  be  exercised  by  them  subor- 
dinately  to  the  High  Court. 

The  original  jurisdiction  of  the  Court  of  Admiralty  (using 
that  term  to  distingush  it  from  that  given  to  the  court  by 
modern  statutes),  as  it  was  understood  to  stand  after  the 
long  and  memorable  conflicts  with  the  courts  of  common 
•law,  which  virtually  closed  in  the  reign  of  Charles  II.,  did 
not  extend  to  claims  arising  upon  cnarterparties,  bills  of 
lading,  or  other  agreements  relating  to  the  use  or  hire  of 
ships,  or  the  carriage  of  goods. 

;Bef ore;  however,  the  passing  of  the  County  Court  Acts  of 
1868  and  1869,  the  Court  of  Admiraltjr  had  by  statute,  ac- 
quired a  ijartial  and  limited  jurisdiction  over  certain  con- 
tracts relating  to  the  carriage  of  goods. 

''The  Admiralty  Court  Act,  1861,"  24  Vict  c.  10,  which 
waa  passed  "to  extend  the  jurisdiction  and  improve  the 
practice  of  the  High  Court  of  Admiralty,"  enacts  (sect.  6) 
that  the  court  *'  shall  have  jurisdiciton  over  any  claim  by 
the  owner  or  consignee  or  assignee  of  any  bill  of  lading  of 
any  soods  carried  into  any  port  in  England  or  Wales,  in 
any  snip,  for  damage  done  to  the  goods,  or  any  part  thereof, 
by  the  negligence  or  misconduct  of,  or  for  any  breach  of  duty 
or  breach  oi  contract  on  the  part  of,  the  owner,  master,  or 
crew  of  the  ship ;"  unless  it  was  shown  to  the  satisfaction 
of  the  court  that,  at  the  time  of  the  institution  of  the  suit, 
any  owner  or  part  owner  of  the  ship  was  domiciled  in  Eng- 
land or  Wales.  The  Court  of  Admiralty  thus  acquired  ju- 
risdiction  over  some  claims  arising  out  of  contracts  relating 
to  the  carriage  of  goods  in  shi^s,  but  in  a  very  partial  and 
limited  manner.  The  jurisdiction  is  confined  to  claims  by 
the  owners,  &c.,  of  goods,  and  to  cases  where  the  goods  are 
brought  into  an  English  port,  and  *no  owner  or  part  [149 
owner  of  the  ship  is  domiciled  in  England.  No  jurisdiction 
is  given  in  the  converse  case  of  claims  by  the  owner  of  the 
ship  against  the  owner  of  the  goods,  and  no  jurisdiction 
whatever  is  given  in  the  case  of  claims  arising  out  of  char- 
ter parties  or  other  agreements  for  the  use  or  hire  of  ships. 
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This  was  the  state  of  the  jurisdiction  of  the  High  Court  of 
Admiralty  in  relation  to  claims  arising  upon  contracts  for 
the  carriage  of  goods,  when  the  County  Court  Acts  of  1868 
and  1869  were  passed. 

It  has  alreaay  been  shown  that  the  act  of  1868  gave  to 
county  courts  only  a  partial  and  limited  jurisdiction  to  try 
and  determine ' '  admiralty  causes, ' '  relating  to ' '  any  claim  for 
damage  to  cargo,"  in  which  the  amount  did  not  exceed  £300. 

Their  lordships  now  come  to  the  consideration  of  the  act 
of  1869.  They  will,  in  the  first  place,  examine  the  enactment 
itself,  which  is  to  be  construed.  It  was  enacted  (sect.  2) 
''that  any  court  appointed  to  have  admiralty  jurisdiction'' 
(these  words  are  descriptive  only  of  the  court)  "shall  have 
jurisdiction  ...  to  try  and  determine  the  following  causes — 
as  to  any  claim  arising  out  of  any  agreement  maSe  in  rela- 
tion to  the  use  or  hire  of  any  ship,  or  in  relation  to  the  car- 
riage of  goods  in  any  ship." 

This  enactment,  taken  by  itself,  is  certainly  plain  and  intel- 
ligible, and  the  language  is  free  from  ambiguity.  The  de- 
scribed courts  are  to  have  jurisdiction  to  try  and  determine 
causes  relating  to  certain  claims.  The  first  head  of  claims  is 
''any  claim  arising  out  of  any  agreement  made  for  the  use 
or  hire  of  any  ship."  These  words  plainly  and  in  apt  lan- 
guage describe  contracts  for  the  use  or  hire  of  ships,  e,  gr., 
charterparties,  and  not  agreements  for  the  mere  carriage  of 

foods,  which  are  described  and  provided  for  in  the  next 
ranch  of  the  enactment  thus :  "or  in  relation  to  the  carriage 
of  goods  in  any  ship."  Now,  if  the  contention  is  allowed 
to  prevail  that  no  jurisdiction  was  conferred  on  the  county 
courts  by  this  act  beyond  that  belonging  to  the  Court  of  Ad- 
miralty, the  consequence  would  be  that  no  operation  would 
be  ^ven  to  the  first  oranch  of  the  enactment  relating  to  claiihs 
arising  out  of  agreements  for  the  use  or  hire  of  any  ship,  for 
the  Court  of  Admiralty  had  no  jurisdiction,  either  ori^nally 
or  by  statute,  over  sucn  claims.  There  appears  t^o  their  lora- 
shins  to  be  great  diflBiculty  in  an  interpretation  which  would 
150]  nullify  this  first  and  important  *branch  of  the  enact- 
ment, and  practically  cut  it  out  of  the  statute ;  and  if  this 
cannot  legitimately  be  done,  it  would  follow  that  some  new 
jurisdiction  beyond  that  possessed  by  the  Court  of  Admi- 
ralty was  given  to  the  county  courts ;  and  if  any  were  so 
given,  the  whole  contention  of  the  respondent,  which  rests 
on  the  hypothesis  that  no  such  new  jurisdiction  was  confer- 
red, necessarily  fails. 

The  words  which  describe  the  second  head  of  claim,  viz., 
"any  claim  arising  out  of  any  agreement  in  relation  to  the 
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carriage  of  goods  in  any  ship,"  are  clearly  wide  enough  to 
comprehend  claims,  as  well  on  the  part  of  the  owners  of  snips, 
as  the  owners  of  goods ;  thns  again,  in  terms  at  least,  going 
far  beyond  the  partial  lurisdiction  given  to  the  Court'of  Ad- 
miralty by  the  Admiralty  Court  Act,  1861,  in  favor  only  of 
the  owners  of  goods. 

It  cannot  be  denied  that  it  was  intended  by  the  act  of  1869 
to  give  to  the  county  courts  some  new  jurisdiction  over  claims 
arising  out  of  agreements  between  shipowners  and  merchants 
bejrond  that  bestowed  on  them  by  the  act  of  1868,  which  gave 
iurisdiction  only  over  ''any  claim  for  damage  to  cargo;'' 
but  it  was  contended  for  the  respondents  that  these  last 
worda^  not  being  sufficiently  large  to  include  all  the  jurisdic- 
tion given  to  the  Court  of  Admiralty  by  the  Admiralty  Court 
Act^  1861,  in  favor  of  the  owners  of  cargo,  the  act  of  1869 
was  passed  merely  to  supply  this  deficiency.  If  this  were 
really  meant  to  be  the  limited  scope  of  the  second  act,  it  is 
reasonable  to  suppose  that  the  language  of  the  Admiralty 
Court  Act,  1861,  would  have  been  followed,  or  at  all  events 
that  some  words  would  have  been  used  to  indicate  this  lim- 
ited intention.  It  seems  scarcely  conceivable,  if  the  only 
object  of  the  County  Court  Act  of  1869  had  been  to  give  the 
county  courts  so  much  of  the  partial  and  limited  jurisdic- 
tion of  the  Admiralty  Court  Act,  1861,  as  had  not  been 
included  within  the  act  of  1868,  and  no  more,  that  the  wide 
language  actually  found  in  it  should  have  been  employed — 
language  which  describes  with  accuracy  entirely  new  neads 
of  claims,  namely,  those  arising  from  agreements  relating  to 
the  use  and  hire  of  ships,  and  claims  by  shipowers  in  rela- 
tion to  the  carriage  of  goods,  which  had  no  pmce  in  the  Ad- 
miralty Court  Act,  1861. 

It  was  contended  for  the  appellants  that,  besides  these  con- 
siderations, the  context  of  the  statute  of  1869  really  sup- 
ported, or  was,  at  the  least,  consistent  with,  the  presumption 
of  an  intention  to  *give  the  new  jurisdiction,  which  the  [151 
language  of  the  enactment,  taken  by  itself,  would  undoubt- 
edly confer. 

Ijifference  in  the  language  and  provisions  of  the  acts  of 
1868  and  1869  were  relied  on  in  support  of  this  contention, 
which  api)ear  to  be  deserving  of  consideration. 

The  causes  described  in  the  act  of  1868  are  referred  to  as 
"admiralty  causes,"  whereas  in  the  2d  section  of  the  act  of 
1869,  whicn  gives  the  new  jurisdiction,  the  descriptive  word 
is  ''causes"  only.  Again,  the  6th  section  of  the  act  of  1869 
empowers  the  judge  to  appoint  "mercantile  assessors"  in 
any  admiralty  or  maritime  cause.     In  a  technical  sense  ad- 
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miralty  causes  are,  no  doubt,  maritime  causes;  but  the 
latter  word  is  introduced  for  the  first  time  in  the  second  act, 
as  if  to  designate  causes  which  could  not  be  strictly  referred 
to  as  admiralty  causes.  The  power  itself  to  appoint  mer- 
cantile assessors,  given  for  the  first  time,  may  not  unreason- 
ably be  regarded  as  an  indication  that  the  legislature  really 
intended  to  confer  enlarged  mercantile  jurisdiction  upon  the 
county  courts,  in  which  the  experience  of  merchants  would 
be  useful  to  the  judges. 

On  the  other  hand,  their  lordships  have  felt  the  full  force 
of  the  contention  that,  having  regard  to  the  general  tenor 
and  provisions  ol  the  two  County  Court  Acts,  it  ought  not 
to  be  presumed  that  the  legislature  intended  to  give  to  these 
courts  a  large  jurisdiction  over  mercantile  causes,  not  j)OS- 
sessed  by  the  Court  of  Admiralty  itself,  under  the  guise  of 
maritime  jurisdiction.  Very  strong  grounds  certaiiujr  exist 
against  making  such  a  j)re8umption,  if  the  construction  of 
the  act  depended  on  an  implication  from  language  capable 
of  two  meanings.  The  second  County  Court  Act  is  directed 
to  be  read  and  interpreted  with  the  first,  and  the  first — so 
far,  at  least,  as  it  relates  to  claims  arising  out  of  contracts 
for  the  carriage  of  goods— did  not  confer  more,  if  so  much 
jurisdiction  on  the  county  courts  as  the  Court  of  Admiralty 
possessed  under  its  own  act  of  1861.  The  set  of  1869  is  in 
some  respects  a  supplement  to  that  of  1868,  and  it  might 
not  be  unreasonable  to  suppose  that  the  legislature  only 
intended  to  give  by  the  second  act  further  admiralty  juris- 
diction, properly  so  called. 

The  new  mercantile  jurisdiction  in  question,  if  conferred, 
certainly  establishes  an  eccentric  system  of  procedure,  cal- 
culated in  its  operation  to  lead  to  anomalous  and  inconven- 
152]  ie^nt  results.  In  *the  first  place,  it  confers  on  the  county 
courts,  appointed  to  have  admiralty  jurisdiction,  power 
to  determine  important  mercantile  causes  up  to  the  value  of 
£300,  which  are  not  within  the  the  iurisdiction  of  the  Court 
of  Admiralty  itself,  and  properly  belong  to  the  domain  of 
the  common  law  courts.  The  appeal  is  given,  not  to  the 
courts  which  have  jurisdiction  over  such  causes  when  thev 
exceed  £300  in  value,  but  to  the  Court  of  Admiralty,  whicn 
has  not ;  and  power  is  conferred  on  that  court  to  transfer 
the  causes  to  itself  and  determine  them,  although  possessed 
of  no  original  jurisdiction  to  try  them.  One  consequence  of 
this  legislation  must  obviously  be  to  increase  the  risk  of  con- 
flicting decisions  on  important  questions  of  mercantile  law, 
inasmuch  as  the  determination  of  these  questions,  when  the 
value  is  above  £300,  will  belong  to  the  Queen's  siiporior  courts 
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of  law  and  equity,  and  to  the  courts  of  appeal  from  them ;  and 
-when  below  that  amount,  to  the  county  courts  and  to  the  spe- 
cial appellate  iurisdiction  provided  by  the  act.  A  further 
anomafy,  which  may  lead  to  practical  inconvenience,  arises 
from  the  fact  that  claimants  within  the  limit  of  £300  may  seize 
the  ship  or  cargo,  as  the  case  maybe,  by  proceeding  in  rem^ 
-whilst  those  aoove  this  limit  have  no  such  power.  This 
difference  in  remedy  involves  much  more  than  a  distinction 
in  procedure,  and  may,  among  conflicting  claimants,  lead  to 
inconvenience,  if  not  to  undue  advantage,  to  some,  and  pre- 
judice to  others. 

It  is,  however,  to  be  observed  that  some  of  these  anomalies 
must  still  exist,  even  if  the  construction  of  the  act  be  limited. 
The  county  courts  would  still  have  jurisdiction  over  claims 
by  owners  of  cargo  in  certain  cases,  and  over  claims  of 
damage  caused  by  collision  up  to  £300,  with  the  power  of 
proceeding  in  rem^  and  with  an  appeal  to  the  Court  of  Ad- 
miralty ;  although,  no  doubt,  the  great  anomaly  of  giving 
admiralty  procedure  to  the  county  courts  in  causes  which 
the  Court  of  Admiralty  itself  could  not  entertain,  does  not 
exist  in  these  cases. 

Their  lordships,  whilst  fully  appreciating  the  effect  of  the 
anomalies  and  inconveniences  above  referred  to,  and  of 
others  which  are  pointed  out  with  great  force  in  the  judg- 
ment of  the  Court  of  Common  Pleas  in  the  case  of  Simpson 
V.  Blues  (*),  still  feel  the  difficultj^  of  limiting  bv  judicial 
construction  the  plain  and  *unambiguous  words  of  the  [153 
statute,  especially  when  one  of  the  consequences  of  the  limi- 
tation must  be  to  leave  without  operation  the  important 
branch  of  the  enactment  relating  to  agreements  for  the  use 
and  hire  of  ships.  Even  in  cases  where  words  are  ambigu- 
ous and  capable  of  two  constructions,  the  rule  is  to  adopt 
that  which  would  give  some  effect  to  the  words  rather  than 
that  which  would  give  none. 

The  rule  declared  by  the  judges  in  delivering  their  opinion 
to  the  House  of  Lords  m  the  Sussex  Peerage  Case{*) 
appears  to  be  applicable  to  the  present  statute.  It  is  as  fol- 
lows :  "  The  only  rule  for  the  construction  of  acts  of  Parlia- 
ment is  that  they  should  be  construed  according  to  the  intent 
of  the  Parliament  which  passed  the  act.  If  the  words  of 
the  statute  are  in  themselves  precise  and  unambiguous,  then 
no  more  can  be  necessary  than  to  expound  those  words  in 
their  natural  and  ordinary  sense.  The  words  themselves  alone 
do  in  such  case  best  declare  the  intention  of  the  lawgiver." 
The  words  of  the  present  statute  are  precise  and  unambig- 

(«)  Law  Rep.,  1  C.  P.,  290.  (2)  11  01.  <fe  F.  143. 
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nous,  and,  in  spite  of  the  anomalies  pointed  oat,  it  would 
be  difficult  to  say  that,  when  construea  in  their  natural  and 
ordinary  sense,  they  lead  (to  use  the  words  of  Parke,  B.  (*),) 
"to  manifest  absurdity,"  and  must  therefore  be  qualified. 

The  legislature,  havmg  regard  to  the  convenience  of  speedy 
remedv  and  decision  when  witnesses  were  on  the  spot  and 
available,  may  have  considered  that  the  county  courts,  which 
in  maritime  mstricts  were  appointed  to  have  admiralty  ju- 
risdiction, and  which  under  the  first  statute  possessed  a 
partial  jurisdiction  over  mercantile  agreements  relating  to 
cargo,  might  be  entrusted  to  determine,  with  the  aid  of  mercan- 
tile assessors,  other  mercantile  and  maritime  causes  relating  to 
charterparties,  bills  of  lading,  and  similar  agreements  up  to 
the  value  of  £800 ;  and  they  may  further  have  thought  tnat, 
as  these  county  courts  were  invested  with  admiralty  proced- 
ure, the  new  causes  should  be  dealt  with  as  admiralty  causes, 
and  the  appeal  should  go  to  the  Court  of  Admiralty.  If 
such  really  was  the  intention  of  the  legislature,  however  it 
may  be  regretted  by  those  who  value  the  symmetry  of  legal 
procedure,  it  has  certainly  used  apt,  precise,  and  unambigu- 
ous words  to  define  the  new  causes  it  meant  to  add ;  and 
154]  their  lordships  find  *themselves  unable  to  affirm  that 
the  legislature  did  not  mean  what  it  has  plainly  said. 

The  cases  which  were  cited,  with  the  exception  of  Simp- 
son V.  Blues  ("),  throw  little  light  upon  the  construction  of 
this  peculiar  statute.  The  rule  that  the  generalitv  of  the 
words  of  a  statute  may  in  some  cases  be  restrained  b^  evi- 
dence of  intention  to  be  collected  from  other  parts  of  it  has 
been  indeed  applied  to  the  construction  of  statutes  in  pari 
inateria  with  the  act  in  question :  see  TJie  8L  ClotcdQ ;  The 
Dowse  {^) ;  Eoerard  v.  KendaU(^) ;  SmUh  v.  Brovml^S.  But 
in  all  these  cases  there  were  subjects  to  which  the  words  were 
properly  applicable,  and  which  would  satisfy  them  when  con- 
strued in  a  limited  sense.  It  should  be  observed  that  in  The 
Dovrse  the  present  learned  judge  of  the  Court  of  Admiral^ 
distinguished  the  second  County  Court  Act  from  the  first  in 
the  same  way  as  he  has  done  in  the  judgments  now  under 
appeal,  and  that,  in  the  case  of  Smith  v.  Brown^  Mr.  Justice 
Blackburn  doubted  as  to  the  correctness  of  the  decision, 
although  the  words  in  that  case  were  much  more  capable  of 
receiving,  properly  and  without  violence,  a  limited  construc- 
tion than  those  of  the  act  now  in  question. 
.  Their  lordships  have  felt  that  the  judgment  of  the  Court 

0)  2  M.  A  W.,  196.  (*)  Law  Rep.,  8  A.  A  E.,  136. 

(")  Law  Rep..  7  C.  P.,  290.  (*)  Law  Rep.,  5  C.  P.,  428. 

(«)  Bro.  <t  Lush.,  4.  (»)  Law  Kep.,  6  Q.  B.,  729. 
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of  Common  Pleas  in  Simpson  v.  Blues  Q)  is  entitled  to  great 
consideration,  from  the  authority  due  to  the  court  and  the 
force  with  which  the  reasons  for  the  decision  are  stated,  and 
they  would  have  been  glad  to  have  been  able  to  rest  upon 
it  The  Queen's  ordinary  courts  of  law,  which  hold  the 
power  of  prohibition,  must  in  the  end  decide  questions  of 
jurisdiction ;  and  when  their  opinion  has  beeti  fully  de- 
clared, it  must  and  ought  to  be  acquiesced  in  ;  but  if,  when 
the  question  has  been  brought  before  them  on  appeal,  their 
lordsliips  now  yielded  to  the  decision  of  the  Court  of  Com- 
mon Pleas,  thejr  would  in  effect  conclude  an  important  ques- 
tion of  jurisdiction  in  a  manner  contrary  to  the  opinion  of  the 
judge  of  the  High  Court  of  Admiralty — and,  as  at  present  ad- 
vised, their  own — upon  the  authority  of  the  judgment  of  one 
only  of  the  common  law  courts,  pronounced  on  a  summary  ap- 
plication, from  which  there  was  no  appeal.  They  think,  before 
this  conclusion  is  reached,  *an  opportunity  should  be  [155 

S'ren  for  further  consideration  oi  the  statute.  They  will 
erefore  think  it  right  to  advise  Her  Majesty  to  reipit  the 
causes  to  the  judge  of  the  Court  of  Admiralty  to  be  disposed 
of  on  the  merits.  The  parties  will  be  enabled,  if  so  advised, 
to  take  proceedings  which  may  lead  to  pleading  in  prohi- 
bition. 

It  was  suggested  in  the  argument  that  if  '^  maritime 
causes"  in  the  act  of  1869  meant  suits  different  from  admi- 
ralty causes,  such  suits  were  not  within  the  appeal  clause 
(sect.  26)  of  the  act  of  1868,  which  gave  an  appeal  only  in 
"admiralty  causes."  The  word  '*  maritime"  is  very  vaguely 
used  in  the  second  act,  possibly  to  indicate  causes  other 
than  admiralty  causes  properly  so  called,  and  probably  with 
BO  reference  to  the  fact  tnat  admiralty  causes  are  techni- 
cally styled  ' '  maritime. ' '  However  this  may  be,  it  certainly 
seems  to  have  been  intended,  by  the  scheme  of  the  act,  to 
treat  these  new  maritime  causes  as  admiralty  causes,  and 
that  the  appeal  should  be  to  the  Court  of  Admiralty.  In- 
deed, the  fact  that  the  appellate  jurisdiction  wo  aid  belong 
to  that  court  has  been  strongly  relied  on  to  support  the  lim- 
ited construction  contended  for  by  the  respondente. 

It  is  unfortunate  that  a  statute  dealing  with  important 
questions  of  iurisdiction  largely  affecting  commercial  dis- 
putes should  be  so  framed  as  to  afford  ground  for  doubt  and 
conflicting  interpretations,  and  the  legislature  may,  perhaps, 
think  it  right  to  remove,  by  some  explicit  declaration,  the 
inconvenience  thus  created. 

In  the  result  their  lordships  will  humbly  advise  Her  Ma- 

(')  Law  Rep.,  7  C.  P.,  290. 

8  Eng.  Rep.  16 
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{'esty  to  reverse  the  judgments  appealed  from,  and  to  remit 
)otn  causes  to  the  High  Court  of  Admiralty.     They  think 
the  parties  should  bear  their  own  costs  of  these  appeals. 


On  the  cause  of  Cargo  ex  Argos  being  remitted  to  tlie 
Court  of  Admiralty,  the  judge  of  that  court  (Sir  Robert 
Phillimore)  gave  judgment  for  the  plaintiff  (Gaudet)  for  the 
full  amount  claimed. 

An  appeal  was  brought  against  this  judgment. 

The  Admiralty  Advoca^  (Dr.  Dearie^  Q.C.),  and  Mr. 
Murphy^  for  the  appellant  (Brown) :  The  contract  was,  in 
156]  effect,  that  the  shipowner  was  to  deliver  *and  land  the 
petroleum  at  the  usual  place  of  unloading  at  Havre,  i,e.^  the 
quay  of  Havre.  Until  the  petroleum  was  landed  on  the 
quay,  no  person  could  present  a  bill  of  lading  to  the  captain 
of  the  ship  and  receive  or  demand  the  goods.  Thus  the 
shipowner  was  never  ready  to  give  delivery  of  the  goods  at 
the  agreed  place.  The  obligation  on  the  appellant  to  take 
delivery  did  not  arise  until  the  shipowner  was  ready  to  give 
it.  It  was  by  no  act  or  default  of  the  appellant  that  the 
shipowner  did  not  deliver  the  goods,  or  tnat  the  ship  was 
detained  for  five  days  in  seeking  to  deliver  goods,  which  the 
captain  of  the  ship  knew  could  not  be  delivered.  The  ap- 
pellant broke  no  contract,  but  acted  bona  fide  and  in  igno- 
rance of  the  prohibition  against  landing  petroleum.  On  the 
other  hand,  the  shipowner,  who  traded  regularly  between 
London  and  Havre,  Knew,  through  his  agent  Genestal,  the 
regulations  of  the  port  of  Havre.  At  any  rate  the  ship- 
owner can  claim  only  for  freight  and  return  freight. 

Mr.  Milward^  Q.C.,  and  Mr.  Oainsford  Bruce^  for  the 
respondent  (Gaudet) :  The  freight  was  earned,  because  the 
ship  carried  the  goods  to  Havre,  and  the  respondent  was 
ready  to  deliver  them.  It  was  the  duty  of  the  appellant,  or 
his  agent  (and  Genestal  was  constituted  an  agent  of  his),  to 

? resent  the  bill  of  lading,  and  to  take  delivery  of  the  goods, 
he  appellant  contracted  to  take  the  goods  at  Havre,  and  is 
not  relieved  from  his  contract  by  the  interference  of  the  au- 
thorities there.  Moreover,  if  there  had  been  a  contract  to 
land  the  goods,  the  inabilitjr  to  land  them  arose  from  the 

foods  being  incapable  of  being  landed,  and  not  from  any 
efanlt  of  the  shipowner.  The  respondent  is  also  entitled  to 
tlie  back-freight,  &c.,  because  the  captain  of  the  ship  incur- 
red these  expenses  in  doing  what  he  thought  was  most  ad- 
visable under  the  circumstances  for  the  safety  and  preserva- 
tion t>f  the  ffoods. 
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In  the  course  of  the  arffuments  reference  was  made  to  the 

following  :    DaJcin  v.    Oxley  (*) ;    Oafliffe  v.  Bourne  H ; 

Waugh  v.  Morris  (*) ;    The  Teutonia  Q ;   The  Fortuna  r) ; 

ForaY.   *CoteswoTth{^)\  Christy  y.Itow{')]   Tron-  [157 

V.  De7itr)\   Nota/ra  v.  Hmd€rsoni^\\    Australasian 


Namgation  Company  v.  Morse  (") ;  Duzhie  v.  HiUon  (") ; 
Brereton  v.  Chapraan  (") ;  Medeiros  v.  Hilli^*) ;  Spence  v. 
Chodwick  ("^ ;  Paradine  v.  James  (") ;  HaMey  v.  Clarke  (") ; 
Taylor  v.  daZdwell{^'')\  Appleby  v.  Myers  Q*);  Barker  v. 
Hodgson  (") ;  Marquis  of  Bute  v.  Thompson  (") ;  Higgins 
V.  J^iorC);  HUly.  IdleC);  Blighty.  Page{'*)\  Mac- 
lachlan  on  Shipping,  p.  395 ;  >Sfor2/  on  Agency,  §§  82,  83. 

Judgment  was  reserved  by  their  lordships,  and  was  now 
delivered  by 

Sib  Montague  E.  Smith  :  This  was  a  cause  originally 
brought  in  the  City  of  London  Court  by  the  respondent^  the 
owner  of  the  steamship  Argos,  for  freight,  demurrage,  and 
expenses  in  respect  of  147  barrels  of  petroleum  shipped  by 
the  appellant  to  be  carried  from  London  to  Havre. 

Judgment  was  given  for  the  plaintiff  in  the  City  of  London 
Court  for  the  full  amount  claimed,  £135  5^.  8^.,  and 
affirmed  on  appeal  by  the  iud^e  of  the  Admiralty  Court, 
with  leave  to  appeal  to  Her  Maiesty  in  council. 

A  statement  of  agreeds  facts  forms  part  of  the  record,  and 
the  following  general  facts  may  be  collected  from  it : 

The  Arffos  was  one  of  several  ships  employed  by  the  plain- 
tiff to  trade  between  London,  Havre,  and  other  ports  m  the 
north  of  France.  The  defendant,  under  the  name  of  W. 
Homer  (his  trading  style  being  W.  H.  Brown  &  Co.),  ship- 
ped the  petroleum  in  me  Argos  under  the  following  bill  of 
lading  :  [His  lordship  here  read  the  bill  of  lading,  supra, 
p.  136.] 

*The  Argos,  with  a  general  cargo,  sailed  from  London  [158 
on  the  6th  of  December,  and  arrived  in  the  port  of  Havre  at 
10.30  P.M.  on  the  7th.  On  the  following  morning  '*  the  au- 
thorities of  the  port  of  Havre"  compelled  the  master  to 
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remove  the  ship  from  the  harbor  in  consequence  of  having 
petroleum  on  board,  and  he  then  took  her  to  Honfleur,  and 
afterwards  to  Trouville,  but  was  compelled  by  the  authori- 
ties, for  the  same  reason,  to  leave  those  ports.  On  the  12th 
the  Argos  returned  to  Havre,  anchored  in  the  roads,  and 
obtain^  permission  to  enter  the  outer  harbor  and  discharge 
the  petroleum  into  a  vessel  or  lighter  there  ;  and  it  may  be 
inferred  from  the  statement  that  the  authorities  would  nave 
required  it  to  be  re-shipped  in  four  or  five  days.  On  the 
same  day  (the  12th)  the  discharge  took  place,  and  the  petro- 
leum remained  in  the  harbor  under  the  master's  control 
until  the  16th.  On  that  day  the  Argos,  having  discharged 
the  rest  of  her  cargo  at  the  quay,  was  ready  to  sail  on  n^ 
return  voyage. 

During  this  time  the  bUl  of  lading  had  not  been  presented, 
nor  had  any  request  been  made  by  the  defendant  or  any 
holder  of  it  for  tne  delivery  of  the  goods.  The  master,  un- 
der these  circumstances,  re-shipped  the  petroleum,  which 
had  been  lying  in  the  harbor  from  the  12th  to  the  16th,  and 
brought  it  back  to  London,  giving  notice  to  the  defen- 
dant of  its  arrival.  It  is  stat^  that  the  port  authorities 
obliged  the  master  to  make  this  re-shipment,  which  ob- 
viously means  that  they  required  the  petroleum  to  be 
taken  away  from  the  harbor,  either  in  his  own  or  another 
ship.  It  must  have  been  indifEerent  to  them  what  ship  took 
it  away. 

On  the  16th  of  December,  the  day  the  Argos  sailed  for 
London,  the  defendant,  without  any  notice  to  the  plaintiff, 
wrote  the  following  letter  to  M.  Genestal,  the  broker  of  the 
ship,  at  Havre : 

"Monsieur  H.  Genestal, 

"  73  Rue  d' Orleans,  "  11  Billiter  Square, 

" Havre.  "6th  December,  1870. 

"We  beg  to  inform  y^u  that  we  haye  shipped  upon  the 
steamsWp  Argos 

Washington,  )  147  barrels  of  spirit  of  petroleum. 
1/147         f  21,392  kilogrammes, 

to  order.  These  spirits  are  to  be  sent  to  Messrs.  Tuffiere  & 
159]  *Prudhoii,  at  Rouen,  and  you  must  not  deliver  tliem 
to  any  person,  unless  they  present  the  regular  bill  of  lading 
indorsed  by  us. 

"The  freight  and  othet  expenses  are  to  be  charged  on  the 
goods. 

"Accept,  Monsieur,  our  salutations. 

"W.  H.  Brown  &  Co." 
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This  letter  did  not  reach  Havre  until  the  9th. 

It  was  contended  for  the  plaintiff  that  by  this  letter  the 
defendant  constituted  Genestal  his  agent  to  deal  generally 
with  the  goods,  and  that  what  was  done  with  them  at  Havre 
was  by  his  authority  as  such  agent.  But,  in  their  lord- 
ships' view,  such  an  agency  was  not  created ;  in  fact,  the 
Argos  was  dispatched  to  Honfleur  before  Grenestal  had  de- 
ceived the  letter. 

The  first  question  is,  whether  the  freight  was  earned.  The 
bill  of  lading,  which  forms  the  contract,  describes  the  ship 
as  bound  *' for  Havre,"  and  the  special  and  material  terms 
are  the  following,  viz. :  "the  goods  to  be  taken  out  within 
twenty-four  hours  after  arrival,  or  pay  £10  10*.  a-day  de- 
murrage ....  and  are  to  be  delivered  in  good  order,  &c., 
at  the  aforesaid  port  of  Havre  ....  on  paying  freight." 

The  master,  as  a  rule,  is  only  bound  to  deliver  cargo  upon 
production  of  the  bill  of  lading ;  and  it  is  clear  that  freight 
may  be  earned  before  actual  delivery,  if  the  goods  have  been 
brought  to  the  port  of  arrival  ready  to  be  delivered  accord- 
ing to  the  biU  of  lading.  The  rule  was  stated  in  the  judg- 
ment of  the  Court  of  Common  Pleas,  delivered  by  Willes,  J., 
in  DaMn  v.  Oxley{'\  as  follows:  "The  true  test  of  the 
rij^ht  to  freight  is  the  question  whether  the  service  in  respect 
of  which  the  freight  was  contracted  to  be  paid  has  been  sub- 
stantially performed  ;  and  according  to  the  law  of  England, 
as  a  rule,  freight  is  earned  by  the  carriage  and  arrival  of  the 
goods,  ready  to  be  delivered  to  the  merchant."  Arrival,  of 
course,  means  "at  the  destined  port,"  as  the  next  passage 
of  the  judgment  explains. 

There  is  no  doubt  that,  in  this  case,  the  goods  were  car- 
ried to  the  destined  port,  and  the  question  is,  whether,  when 
they  had  been  brought  to  the  port,  the  master  was  ready  to 
dehver  them  *there,  if  the  merchant  had  been  ready  [160 
to  perform  his  part  of  the  contract  by  taking  them  from 
the  ship. 

The  express  contract  of  the  shipowner  is  to  deliver  at  the 
port  of  Havre;  that  of  the  merchant  to  "take  out"  the 

foods  there  within  twentv-four  hours  after  arrival,  or  pay 
emurrage.  No  part  of  the  port  being  expressly  mentioned 
for  discharging,  tnere  can  be  no  doubt  that  under  usual  cir- 
cumstances the  ship  ought  to  have  been  brought  to  the  place 
in  the  port  where  cargo,  such  as  she  carried,  is  ordinarily 
discharge.  It  is  stated  that  "in  the  ordinary  course  of 
business  petroleum  would  be  delivered  on  tne  quav  at 
Havre,  on  presentation  of  the  bill  of  lading."     Their  lord- 

(»)  16  C.  B.  (N.S.),  664. 
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ships,  however,  think  that  although  this  may  be  the  ordi- 
nary course,  and  that  in  the  usual  state  of  things  in  the 
port,  the  quay  would  have  been  the  proper  place  for  the 
ship  to  have  gone  to  be  discharged,  yet  that  this  being  an 
implied  duty  only,  it  does  not  amount  to  an  engagement  to 

fo  there  in  all  events  and  under  all  circumstances.  It  may 
e  that,  if  the  shipowner  had  expressly  agreed  to  go  to  the 
quay,  he  must  have  been  held  to  a  strict  performance  of 
what  he  had  contracted  to  do  ;  but  his  express  contract  is 
only  to  deliver  in  the  port  of  Havre,  and  what  is  a  compli- 
ance with  that  obligation  must  depend  on  and  vary  with  the 
existing  state  of  thmgs  in  the  port. 

The  followinff  observations  on  this  subject  occur  in 
the  judgment  of  Tindal,  C.J.,  in  the  case  of  Oatliffe  v. 
BourneX^) :  '*  But  we  know  of  no  general  rule  of  law  which 
governs  tne  delivery  of  goods  under  a  bill  of  lading,  where 
such  delivery  is  not  expressly  in  accordance  with  the  terms 
of  the  bill  of  lading,  except  that  it  must  be  a  delivery  ac- 
cording to  the  practice  and .  custom  usuUy  observed  in  the 
port  or  place  of  delivery.  An  issue  raised  upon  an  allega- 
tion of  such  a  mode  of  delivery  would  accommodate  itself 
to  the  facts  of  each  particular  case  ;  and  would  let  in  every 
species  of  exduse  from  the  strict  and  literal  compliance  with 
tne  precise  terms  of  the  bill  of  lading,  which  must  necessa- 
rily oe  allowed  to  prevail  with  reference  to  the  means  and 
accommodation  for  landing  goods  at  diflEerent  places ;  the 
time  of  the  arrival  and  departure  of  the  vessel ;  the  state  of 
the  tide  and  wind  ;  interruptions  from  accidental  causes  ; 
and  all  the  other  circumstances  which  belong  to  each  par- 
ticular port  or  place  of  deliverj^." 

161]  *The  petroleum  was  not  allowed  to  be  discharged  at 
or  near  the  quay,  apparently  because  munitions  of  war  were 
lying  about.  But  the  same  impossibility  of  getting  the 
ship  up  to  it  might  have  arisen,  if  the  quay  had  been  under 
repair,  or  the  approach  to  it  had  been  prevented  by  a  wreck. 
It  could  not  be  said  that,  had  such  accidents  happened,  the 
shipower  would  not  have  performed  his  contract  by  being 
ready  to  discharge  in  some  other  convenient  part  of  the 
port. 

It  is  true  that  on  the  first  arrival  of  the  Argos  at  Havre 
she  was  not  permitted  to  stay  anywhere  in  the  port  more 
than  a  few  hours  ;  but  on  her  return,  after  her  ineffectual 
efforts  at  other  ports,  she  not  only  obtained  permission  to 
stay  in  the  outer  harbor,  but  to  discharge  tne  petroleum 
there.     This  outer  harbor  is  within  the  port,  and  is,  as  their 

(')  4  Bing.  (N.C),  829. 
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lordships  understand,  an  artificially  protected  place  wliere 
goods  may  be  conveniently  and  safely  discharged.  The 
petroleum  remained  there  for  at  least  four  days,  during 
which  the  delivery  of  it  could  have  been  given,  being,  as 
their  lordships  think,  a  reasonable  time  for  that  purpose ; 
and  although  the  authorities  would  not  allow  it  to  be  landed 
at  Havre,  tne  defendant  might  undoubtedly  have  received 
it,  if  he  had  chosen,  in  the  harbor,  and  given  it  any  other 
destination  he  pleased. 

But  it  was  farther  contended  for  the  defendaiit,  that  in 
order  to  perform  his  contract,  the  master  mast  not  only  have 
been  ready  to  deliver  in  the  port,  but  to  land  the  goods  at 
Havre ;  or  that,  at  the  least,  the  defendant,  on  receiving 
them,  must  himself  have  been  able  to  land  them  there ;  and 
that  as  this  could  not  be  done,  the  contract  became  incapable 
of  performance,  and  dissolved.  Their  lordships  are  not  of 
this  opinion.  They  think  the  effect  of  the  stipulation  in 
the  bill  of  lading,  "the  eoods  to  be  taken  out  within  twenty- 
four  hours  after  arriv«Q,  or  pay  ten  guineas  a  day  demur- 
rage," was  to  cast  upon  the  defendant  the  obligation  of 
taking  the  goods  out  of,  or  at  all  events  from,  the  snip,  that 
is,  from  alongside.  The  engagement  of  the  defendant  to 
pay  demurrage  after  twenty -four  hours  clearly  implies  that 
the  parties  contemplated  that  the  ship  might  be  detained  by 
his  default  to  take  out  the  goods,  and  that  it  was  not  in- 
tended the  master  should  land  or  take  the  risk  of  landing 
them.  The  prohibition  to  land  the  *petroleum,  there-  [162 
fore,  did  not  prevent  the  plantiff  from  fulfilling  his  part  of 
the  contract. 

The  note  in  the  margin  of  the  bUl  of  lading  relating  to  a 
landing  charge  is  probably  a  printed  form,  and  may  mean 
that  goods,  if  landed,  are  subject  to  such  a  charge  ;  but  this 
general  notice  cannot  control  the  special  terms  m  the  body 
of  the  biU. 

In  a  recent'case,  WaugJi  v.  Morris  (*),  a  cargo  of  hav  was 
brought  from  Trouville  to  London,  under  charter  and  bill  of 
lading,  which  made  the  hay  deliverable  at  the  port  of  Lon- 
don. There  was  a  stipulation  to  the  effect  that  the  cargo 
should  be  brought  and  taken  from  the  sliip  alongside.  The 
shipper  directed  the  master  to  proceed  to  a  particular  wharf 
in  Deptf  ord  creek,  and  the  parties  contemplated  landing  the 
hay  there.  It  turned  out  that  bv  an  order  in  council,  under 
the  Cattle  Diseases  Act,  of  which  they  were  ignorant,  it  was 
made  illegal  to  land  in  England  hay  brought  from  France. 
After  a  long  delay  the  shipper  received  the  hay  into  an- 

Q)  Law  Rep.,  8  Q.  B.^  202. 
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other  ship  alongside ;  and  the  action  was  brought  against 
him  for  demurrage  whilst  the  ship  was  detained.  The  de- 
fence set  up  was  the  illegality  of  the  contract;  but  Mr. 
Justice  Blackburn,  in  delivering  judgment,  made  some  ob- 
servations which  bear  on  the  objection  relied  on  in  this  case, 
that  the  contract  of  the  shipower  was  not  jyerf ormed  because 
the  petroleum  could  not  be  landed  at  Havre.  The  learnt 
judge  says  :  "When  it  turned  out  that  the  defendants  had 
named  a  place  for  the  performance  of  the  contract,  where 
the  performance  was  impossible  because  illegal,  that  did 
not  put  an  end  to  the  contract,  if  the  performance  in  any 
other  way  was  legal  and  practicable.  In  the  present  case 
the  performance,  by  receiving  the  cargo  alongside  in  the 
river  without  landing  at  all,  was  both  legal  and  practicable.'* 
Again,  ''It  is  a  mistake  to  say  the  plaintiff  intended  that 
the  hay  should  be  landed.  He  no  doubt  contemplated  and 
expected  that  it  would  be  ;  for  except  under  very  unusual 
circumstances  hay  is  not  bsought  into  the  Thames  for  any 
other  object :  but  all  that  the  shipowner  bargained  for,  and 
all  that  he  can  properlv  be  said  to  have  intended,  was  that, 
on  the  arrival  of  the  ship  in  London,  his  freight  should  be 
paid,  and  the  hay  taken  out  of  his  ship."  The  learned 
judge  also  says  that  the  Teutonia  (')  lately  decided  by  this 
160]  committee,  *would  have  been  precisely  in  point,  if  the 
order  in  force  had  come  into  operation  after  the  contract, 
instead  of  before. 

In  Waugh  v.  Morris  (•)  the  plaintiff  recovered  for  the 
detention  of  his  ship,  although  it  was  not  possible  to  land 
the  hay  anywhere  in  the  port  of  London.  The  contract  of 
the  shipper  in  that  case  does  not,  in  their  lordships'  view, 
substantially  differ  from  the  defendant's  in  the  present. 

It  was  remarked  by  Mr.  Justice  Blackburn  that  the  hay 
might,  under  some  circumstances,  have  been  profitably  re- 
shipped,  and  it  might  have  so  happened  in  this  case  witJi 
the  petroleum.  It  can  scarcely  be  contended  that  the  mas- 
ter would  have  been  justified,  when  he  found  the  petroleum 
could  not  be  landed,  in  at  once  leaving  the  port  without 
waiting  a  reasonable  time  to  give  to  the  defendant  an  oppor- 
tunity of  receiving  it  there.  He  might,  even  if  the  prohibi- 
tion had  not  existed,  have  desired  to  send  the  goods  to 
Rouen  or  elsewhere  by  water,  instead  of  landing  them. 
Their  lordships,  therefore,  think  that  the  means  of  perform- 
ing the  contract  were  not  exhausted,  nor  the  contract  dis- 
solved, when  it  was  found  the  ship  could  not  be  discharged 
at  the  quay  and  the  cargo  landed ;  and  that  they  ought  to 

(»)  Law  Rep.,  4  P.  C,  171.  P)  Law  Rep.,  8.Q.  B.,  202. 
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hold  that  the  master  being  ready  and  able  to  give  delivery 
in  the  harbor,  and  having  Kept  the  goods  a  reasonable  time 
there  for  the  purpose,  the  freight  has  been  earned. 

It  is  admitted  that  both  parties,  when  they  made  the  con- 
tract, were  ignorant  of  the  prohibition  against  landing  pe- 
troleum, ana  therefore  no  question  of  intentional  infraction 
of  the  law  of  France  arises. 

It  was  contended  for  the  plantiff  that,  as  the  inability  to 
land  arose  from  the  incapacity  of  the  goods,  and  not  of  the 
ship,  the  judgement  of  mr  William  Scott  in  TheFortuna  (*) 
was  an  authority  for  declaring  the  freight  to  be  recoverable, 
even  if  the  contract  of  the  ship  had  been  to  land  the  goods, 
or  to  deliver  them  on  land.  But  as,  in  their  lordships'^ view, 
that  is  not  the  contract,  it  is  unnecessary  for  them  to  con- 
sider whether  the  judgment  for  the  plaintiflf  could  properly 
rest  upon  this  ground. 

The  counsel  for  the  defendant  relied  on  some  of  the  rea- 
sons *^ven  by  the  judges  in  Ford  v.  Cotesworth  (').  [164 
The  action  in  that  case  was  for  detaining  the  ship,  and  the 
judges  were  considering  whether  reasonable  diligence  had 
been  used  bv  the  merchant  in  unloading  the  goods.  The 
right  to  freient  did  not  arise,  and  the  attention  of  the  judges 
was  directed  only  to  the  question  whether,  under  the  pecu- 
liar circumstances  of  the  case,  unreasonable  delay  in  dis- 
charging the  ship  had  been  established. 

The  next  question  to  be  considered  is,  whether  the  plain- 
tiff is  entitled  to  compensation  in  the  shape  of  homeward 
freight  for  bringing  tne  petroleum  back  to  England.  It 
seems  to  be  a  reasonable  inference  from  the  facts,  that  after 
the  four  days  during  which  the  petroleum  had  been  Iving 
in  the  harbor  had  expired,  the  authorities  would  not  nave 
allowed  it  to  remain  tnere.  It  was  still  in  the  master's  pos- 
session, and  the  question  is,  whether  he  should  have  de- 
stroyed or  saved  it.  If  he  was  justified  in  trying  to  save  it, 
their  lordships  think  he  did  the  best  for  the  interest  of  the 
defendant  in  bringing  it  back  to  England.  Whether  he  was 
so  justified  is  the  question  to  be  considered. 

As  pointed  out  by  the  judge  of  the  Admiralty  Court,  the 
same  kind  of  question  arose  m  Christy  v.  Jiow  (*).  In  that 
case  Sir  James  Mansfield  says  :  "  Where  a  ship  is  chartered 
upon  one  voyage  outwards  only,  with  no  reference  to  her 
return,  and  no  contemplation  of  a  disappointment  happen- 
ing, no  decision,  which  I  have  been  abfe  to  find,  determines 
what  shall  be  done  in  case  the  voyage  is  defeated :  the  books 

Q)  Edwards,  66.  (*)  Law  Rep.,  4  Q.  B.,  127 ;  Ibid.,  6  Q.  B.,  644. 

(»)  1  Tannt.,  800. 

8  ExG.  Rep.  17 
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throw  no  light  on  the  subject.  The  natural  justice  of  the 
matter  seems  obvious ;  that  a  master  should  do  that  which 
a  wise  and  prudent  man  would  think  most  conducive  to  the 
benefit  of  all  concerned.  But  it  appears  to  be  wholly  vol- 
untary ;  I  do  not  know  that  he  is  bound  to  do  it ;  and  ^et,  if  it 
were  a  cargo  of  cloth  or  other  valuable  merchandise,  it  would 
be  a  great  hardship  that  he  might  be  at  liberty  to  cast  it 
overboard.  It  is  singular  that  such  a  question  should  at 
this  day  remain  undecided-" 

The  precise  point  does  not  seem  to  have  been  subse<juently 
decided ;  but  several  cases  have  since  arisen  in  which  the 
nature  and 'scope  of  the  duty  of  the  master,  as  agent  of  the 
merchant,  have  been  examined  and  defined.  (Amongst 
1651  others,  Tronson  v.  ^Dent  (*) ;  Notara  v.  Henderson  n ; 
Australasian  Navigation  Company  v.  Morse  {*).  It  results 
from  them  that  not  merely  is  a  power  given,  out  a  duty  is 
cast  on  the  master  in  many  cases  of  accident  and  emergency 
to  act  for  the  safety  of  the  cargo,  in  such  manner  as  may  be 
best  under  the  circumstances  in  which  it  may  be  placed ; 
and  that,  as  a  correlative  right,  he  is  entitled  to  charge  its 
owner  with  the  expenses  properly  incurred  in  so  doing. 

Most  of  the  decisions  have  related  to  cases  where  the  acci- 
dent happened  before  the  completion  of  the  voyage  ;  but 
their  lordlships  think  it  ought  not  to  be  laid  down  that  all 
obligation  on  the  part  of  the  master  to  act  for  the  merchant 
ceases  after  a  reasonable  time  for  the  latter  to  take  delivery 
of  the  cargo  has  expired.  It  is  well  established  that,  if  the 
ship  has  waited  a  reasonable  time  to  deliver  goods  from  her 
side,  the  master  may  land  and  warehouse  them  at  the  charge 
of  the  merchant ;  and  it  cannot  be  doubted  that  it  would  be 
his  duty  to  do  so  rather  than  to  throw  them  overboard.  In 
a  case  like  the  present,  where  the  goods  could  neither  be 
landed  nor  remain  where  they  were,  it  seems  to  be  a  legit- 
imate extension  of  the  implied  agency  of  the  master  to  hold 
that,  in  the  absence  of  all  advices,  he  had  authority  to  carry 
or  send  them  on  to  such  other  place  as  in  his  judgment, 
prudently  exercised,  appeared  to  be  most  convenient  for 
their  owner ;  and  if  so,  it  will  follow  from  established  prin- 
ciples that  the  expenses  properly  incuired  may  be  charged 
to  him. 

Their  lordships  have  no  doubt  that  briuffing  the  goods 
back  to  England  was  in  fact  the  best  and  cheapest  way  of 
making  them  available  to  the  defendant,  and  that  they  were 

(M  8  Moore,  8  P.  C,  419.  («)  Law  Rep.,  1  Q.  B.,  226. 

(»)  Law  Rep.,  4  P.  C,  222. 
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brought  back  at  less  charge  in  the  Argos  than  if  they  had 
been  sent  in  another  ship. 

If  the  goods  had  been  of  a  nature  which  ought  to  have 
led  the  master  to  know  that  on  their  arrival  they  would  not 
have  been  worth  the  expenses  incurred  in  bringing  them 
back,  a  different  question  would  arise.  But,  in  the  present 
case,  their  value,  of  which  the  defendant  has  taken  the 
benefit  by  asking  for  and  obtaimng  the  goods,  far  exceeded 
the  cost. 

The  authority  of  the  master  being  founded  on  necessity 
would  *not  have  arisen,  if  he  could  have  obtained  in-  [166 
structions  from  the  defendant  or  his  assignees.  But  under 
the  circumstances  this  was  not  possible.  Indeed  this  point 
was  not  relied  on  at  the  bar. 

Their  lordships,  for  the  above  reasons,  are  of  opinion  that 
the  plaintiff  has  made  out  a  case  for  compensation  for  bring- 
ing back  the  goods  to  England. 

But  they  think  the  plaintiff  is  not  entitled  to  recover  the 
amount  claimed  for  demurrage  and  expenses  in  attempting 
to  enter  the  ports  of  Honfleur  and  TrouviUe.  These  efforte 
may  have  been  made  by  him  in  the  interest  of  the  cargo  as 
well  as  the  ship ;  but  they  were  made  before  the  ship  was 
ready  to  deliver  at  all  in  the  port  of  Havre^nd  the  expenses 
of  this  deviation  and  of  the  return  to  Havre,  after  per- 
mission had  been  obtained  to  discharge  there,  must  be  treated 
as  expenses  of  the  voyage,  and  not  as  incurred  for  the  ben- 
efit of  the  defendant. 

The  charges  for  the  hire  of  the  vessel  and  of  storing  the 
petroleum  m  her  at  Havre,  after  permission  had  been  ob- 
tained for  its  discharge  there,  stand  on  different  ground.  If 
the  ship  had  then  waited  in  tne  outer  harbor  with  the  petro- 
leum on  board,  the  defendant  would  have  been  liable  to  pay 
demurrage  at  £10  10*.  a  day.  It  was  obviously,  therefore, 
to  his  advantage  under  the  circumstances  for  the  master  to 
hire  the  vessel,  and  thus  relieve  him  from  the  heavy  demur- 
rage pavable  for  the  detention  of  the'ship.  The  whole  ex- 
pense of  this  operation  appears  to  be  about  £15  only. 

In  the  result  their  lordships  think  the  plaintiff  is  entitled 
to  recover  the  outward  freight,  and  the  charge  made  for  the 
carriage  back  to  England,  together  £48  8*.,  and  also  the  £16 
for  the  above  expenses  at  Havre,  in  all  £63  8*. 

When  their  lordships  remitted  the  cause,  after  deciding 
the  question  of  jurisdiction,  they  were  told  it  had  been  fully 
heard  bv  the  judge  of  the  Admiralty  Court,  and  they  pre- 
sumed that  the  judgment  he  was  prepared  to  give  would  be 
acquiesced  in.     The  defendant,  however,  notwithstanding 
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the  small  amoxuit  in  dispute,  applied  for  leave  to  appeal^ 
whicli  was  granted  only  on  the  ground  that  questions  of 
law  of  general  importance  were  involved  in  the  decision. 
Having  failed  on  these  questions,  he  ought,  although 
167]  the  decree  will  be  reduced  in  amount,  to  pay  the  costs 
of  his  appeal. 

Their  lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  given  for  the  plaintiff  ought  to  be  affirmed,  ex- 
cept only  mat  the  amount  thereof  should  be  reduced  to 
£63  8^.    The  respondent  will  have  the  costs  of  this  appeal. 

Solicitors  for  Jvles  Oavdet:  Messrs.  Cattarns^  Jehu  & 
CattaTTis. 

Solicitors  for  WaUer  Horner  Brown :  Messrs.  Heather  & 
Son. 

Solicitors  for  Oeipel  and  others :  Messrs.  DyJce  A  Stokes. 

Solicitors  for  Ccrnforth  and  another :  Messrs.  Clarkson^ 
Son  &  Oreenwell. 


[Law  Reports,  6  Privy  Council  Cases,  167.] 
J.  C*  January  29,  1874. 

Thomas  Fenton,  Appellant;  and  James  Blackwood, 
Charles  Ibbotson,  John  Goodman,  and  Robert  Power, 
Respondents. 

ON   APPEAL  FBOM   THE '  SUPREME   COUBT    OF    THE    COLONY   OF   YICTOBIA. 
Mortgage — DiMWunU  on  Renewal  of  BiU — PaymenU  on  AceowU  of  Live  Stock, 

A.  gave  his  acceptance  to  B.  for  £18,700,  payable  (six  months  after  date)  on  the 
5th  of  February,  1867,  and  it  was  discounted  by  the  Bank  of  C. 

A.  mortg^aged  a  station  and  also  mortgaged  the  stock  upon  it  to  B.  to  secure  the 
repayment  of  £18,700,  with  interest  at  121  per  cent.,  on  the  day  above-mentioned, 
and  to  secure  the  payment  of  any  bill  which  the  mortgagee  might  receive,  take,  make, 
or  indorse  by  way  of  renewal  or  in  substitution  for  uie  acceptance,  or  on  account  of 
all  or  any  part  of  the  sum  therein  mentioned,  or  on  any  other  account  incidental 
thereto.  It  was  also  stipulated  in  the  mort^tge  of  the  stock  that  if  default  should  be 
made  in  payment  by  the  mortgagor  of  the  ucense  fees,  or  rent,  chai^ges,  fines,  penal- 
ties and  other  charges  which  £ould  become  payable  in  respect  of  the  station  or  run, 
or  the  stock  thereon,  or  in  relation  thereto,  the  mortgagee  might  pay  it,  and  the  run, 
stock,  <fec.,  should  be  chargeable  therewith. 

The  bill  was  renewed  from  time  to  time,  B.  paying  the  discounts  to  the  bank  on 
168]  A's  behalf,  and  debiting  A.  with  the  amount  in  an  account  current  ^rendered 
to  A.,  in  which  he  charged  A.  with  interest  and  mercantile  commissions : 

Hdd,  that,  notwithstanding  this  mode  of  keeping  the  accounts,  the  amount  of  the 
advances  for  discounts  was  secured  by  the  mortgage : 

Heldf  also,  that  advances  for  payment  of  government  rent  due  and  for  scab  licenses 
for  sheep  might  be  charged  to  the  mortgage,  but  that  sheep-wash  could  not 

*  PreeerU :  Sib  Jambs  W.  Colvele,  Sib  Babnes  Peacock,  Sib  Montague  £. 
Smith,  and  Sib  Robebt  P.  Colueb. 
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The  questions  in  this  appeal  arose  upon  exceptions  to 
the  Mastei-'s  report  made  under  a  decree  for  an  account  ob- 
tained by  the  appellant,  the  second  mortgagee,  against  the 
respondents,  the  first  mortgagees.  The  Supreme  Court  of 
the  colony^  on  the  hearing  of  the  exceptions  upon  appeal 
from  Mr.  Justice  Molesworth,  allowed  four  oi  the  items 
excepted  to,  which  were  the  subject  of  the  appeal  to  Her 
Majesty. 

Mr.  Frederick  Fenton,  a  brother  of  the  appellant,  was  the 
owner  of  a  station  or  run  called  Reedy  Lake,  and  of  a  large 
stock  of  horses,  cattle  and  sheep.  The  respondents,  who 
used  the  style  of  Dalgety,  Blackwood  &  Co.,  were  his  mer- 
cantile agents,  and  in  that  character  made  advances  and  re- 
ceived and  paid  money  for  him. 

On  the  2a  of  August,  1866,  Frederick  Fenton,  in  consid- 
eration of  an  advance  of  £17,765,  executed  two  mortgages  to 
Dalgety  &  Co.,  one  of  the  station  and  the  other  of  the  stock, 
to  secure  the  advance  and  interest  at  12J  per  cent. 

The  principal  exception,  viz.,  that  to  the  allowance  of  in- 
terest, arose  on  the  mortgage  of  the  station ;  the  other  three 
arose  on  that  of  the  stock. 

The  station  was  mortgaged  to  Dalgety  &  Co.,  subject  to 
a  proviso  for  re-conveyance  on  payment  by  the  mortgagor, 
on  the  5th  of  February,  1867,  of  £18,700,  this  sum  includ&ng 
interest  to  that  date.  The  deed  contained  a  power  of  sale  in 
default  of  payment,  and  trusts  for  the  application  of  the 
proceeds  in  payment  of  principal  and  'interest  at  12J  per 
cent.     It  also  contained  the  following  provision : 

**  And  whereas  on  the  treaty  for  the  said  loan  it  was  also 
agreed  that  the  said  sum  of  £18,700  should  be  secured  to  the 
said  mortgagees  by  a  bill  of  exchange  to  be  dated  the  2d 
day  of  August,  1866,  and  drawn  by  the  said  mortgagees  by 
their  style  or  firm  of  Dalgety,  Blackwood  &  Co.  upon  and 
accepted  by  the  said  mortgagor  *f  or  the  sum  of  £18, 700.  [1 69 
and  payable  six  months  after  date ;  and  accordingly  tne  said 
mortgagor  has  accepted  such  bill  of  exchange  and  delivered 
the  same  to  the  said  mortgagees.  Now  this  indenture  fur- 
ther witnesseth,  and  it  is  hereby  covenanted,  agreed,  and 
declared  by  and  between  the  said  parties  hereto,  that  these 
presents,  and  the  several  powers,  provisoes,  declarations 
and  agreements  herein  contained,  shall  extend  and  be  appli- 
cable to  secure  the  payment  of  any  bill  or  bills  of  exchange 
or  promissory  note  or  notes,  or  other  negotiable  securit;^, 
which  the  said  mortgagees  or  the  survivor  of  them,  his 
executors  or  administrators,  their  or  his  assigns,  or  the  said 
firm  of  Dalgety  &  Co.,  shall  or  may  at  any  time  hereafter 
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receive  or  take,  make  or  indorse,  either  by  way  of  renewal 
of,  or  in  substitution  for,  or  in  payment  or  satisfaction  of 
the  said  bill  of  exchange  for  £18,700,  or  on  account  of  all  or 
any  part  of  the  sum  therein  mentioned,  or  on  anv  other 
account  whatsoever  incidental  thereto  or  consequent  tnereon, 
and  so  on  from  time  to  time  until  the  whole  of  the  said  sum 
of  £18,700  and  interest  thereon  shall  be  actuallv  paid,  and 
that  these  presents  and  the  specialty  hereof  shall  not  merge 
or  prejudice  the  remedy  of  the  said  mortgagees  or  the  sur- 
vivor of  them,  his  executors  or  administrators,  their  or  his 
assigns,  or  the  said  firm  of  Dalgety  .&  Co.,  to  sue  the  said 
Frederick  Fenton  and  recover  judgment  against  him  upon 
the  said  bill  of  exchange  or  otherwise  in  respect  thereof." 

The  advance  of  the  £17,766  was  made  in  cash  by  Dalgetv 
&  Co.,  being,  in  fact,  the  proceeds  of  the  discount  of  a  bill 
for  £18,700  at  six  months,  drawn  by  Dalgety  &  Co.  upon 
F.  Fenton,  in  conformity  with  the  mortgage.  This  bill  was 
discounted  by  Dalgety  &  Co.  with  the  London  Chartered 
Bank  of  Australia ;  but  the  discount  was  not  charged  to  the 
mortgagor,  nor  could  it  have  been  charged  to  him,  because, 
by  the  terms  of  the  advance,  the  bill  included  interest  cal- 
culated up  to  the  day  fixed  for  the  redemption  of  the  mort- 
gage, and  if  it  had  been  paid  at  maturity  the  mortgage  debt 
wonld  have  been  satisfied  and  the  mortgagor  entitled  to  a 
re-conveyance.  But  it  was  not  so  paid,  and  on  the  6th  of 
February,  1867,  the  day  it  became  due,  a  renewed  bill  was 
accepted  bv  F.  Fenton  for  £18,700,  and  given  by  Dalgety  & 
Co.  to  the  bank,  who  charged  a  discount  of  10  per  cent,  upon 
it,  which  Dalgety  &  Co.  ]paid.  On  the  8th  of  August,  1867, 
170]  a  second  renewed  bill  was  in  *like  maimer  given  to  the 
bank,  and  a  like  discount  of  10  per  cent,  paid  to  them  by 
Dalgety  &  Co.  A  third  renewal  on  similar  terms  took  place, 
and  another  bill  was  given  on  the  11th  of  August,  1867. 
This  bill  matured  on  the  13th  of  August,  1868,  and  was  then 
paid  hy  Dalgety  &  Co. 

During  the  currency  of  this  last  bill,  viz.,  on  the  28th  of 
May,  1868,  F.  Fenton  assigned  all  his  estate  to  trustees  for 
the  benefit  of  his  creditors. 

In  August,  1868,  Dalgety  &  Co.,  in  the  exercise  of  their 
power  of  sale,  sold  the  mortgaged  property,  whereupon  the 
appellant,  as  second  mortgagee,  obtained  the  decree  for  an 
account  against  them,  under  which  the  questions  in  the  ap- 
peal arose. 

The  Master's  report  allowed  a  sum  of  £3,688  16^.  2d.  for 
interest  on  the  £18,700  from  the  5th  of  August,  1867,  at  the 
mortgage  rate  of  £12  10^.  per  cent.     On  exception  being 
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taken  to  this  item  of  the  report,  Mr.  Justice  Molesworth 
sustained  the  exception ;  but  the  Supreme  Court  overruled 
it  and  confinjied  the  Master's  report. 

The  Master's  report  also  allowed  to  the  respondents,  as 
secured  by  their  mortgage  security,  certain  sums  disbursed 
by  them  in  respect  of  rent,  scab  licenses,  and  sheep- wash ; 
and  these  items  were  also  excepted  to. 

The  sums  disbursed  for  rent  were  in  respect  of  payments 
made  to  the  government  of  Victoria  on  the  6th  of  January, 
1867,  the  6th  of  July,  1667,  the  6th  of  January,  1868,  and 
the  7th  of  July,  1868,  for  rent  of  the  mortgaged  station,  part 
of  the  mortgaged  property,  which  had  become  due  five  or 
six  days  before  the  payments  were  made.  The  mortgagor 
had  at  these  dates  faued,  and  was  in  fact  unable  to  pay  the 
rent.  By  the  provisions  of  the  statutes  in  force  with  refer- 
ence to  land  held  of  the  government  of  Victoria,  if  such  rent 
had  remained  unpaid  for  seven  days  after  it  became  due, 
the  occupier  of  the  station  would  have  been  liable  to  a  pen- 
alty of  £2  for  every  day  that  the  rent  continued  in  arrear, 
to  be  added  to  the  rent  which  might  be  levied  by  distress, 
and  if  it  had  continued  in  arrear  for  one  month  the  property 
wonld  have  become  liable  to  forfeiture. 

The  scab  licenses  charged  for  were  papers  which,  under 
colonial  acts,  it  became  necessary  to  obtam  in  consequence 
of  the  sheep  upon  the  station  (wmch  shee^  were  included  in 
the  mortgage)  *having  become  infected  with  disease;  [171 
and  in  order  to  avoid  a  heavy  fine  under  the  provisions  of  the 
Prevention  of  Diseases  (Animals)  Statute,  1864,  these  licenses 
were  obtained  by  and  at  the  expense  of  the  respondents,  the 
mortgagor  having  failed  to  obtain  them,  and  being,  in  fact, 
unable  to  pay  the  necessary  charges. 

The  charges  for  sheep-wash  were  in  respect  of  materials 
supplied  in  order  to  be  used  on  the  mortgaged  property  for 
the  purpose  of  curing  the  disease  which  had  broken  out 
amongst  the  sheep. 

The  mortgage  of  the  stock  contained  the  following  cove- 
nant: 

*'  And,  further,  that  the  said  mortgagor,  his  executors  or 
administrators,  shall  and  will,  during  the  continuance  of 
this  security,  well  and  truly  conform  to,  observe,  perform, 
and  comply  with  all  the  laws  and  regulations  for  the  time 
being  in  force  and  operation,  within  tlie  said  colonv  of  Vic- 
toria, for  the  management  of  runs,  or  the  stock  and  animals 
for  the  time  being  thereon,  or  in  relation  thereto  respectively, 
including  (amongst  others)  the  Prevention  of  Diseases  of 
Animals  Statute,  1864,  and  particularly  so  far  as  such  laws 
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and  regulations  respectively  shall  or  may  applv  to  the  said 
station  or  run  called  Reedy  Lake,  and  the  sheep,  cattle, 
horses,  and  other  live  stock  depasturing  thereon.  And  also 
will,  from  time  to  time,  pay  all  license  fees  or  rents,  assess- 
ments, fines,  i)enalties,  ana  other  charges,  which  shall  be- 
come payable  in  respect  of  the  said  station  or  run,  or  the 
stock  for  the  time  oeing  thereon,  or  in  relation  thereto. 
And  will  not  do  or  suffer  to  be  done,  or  omit  to  do,  any  act, 
matter,  or  thing  whereby  the  said  license  of  the  said  station 
or  run  may  become  or  be  liable  to  become  void  or  avoidable, 
or  liable  to  be  withdrawn  or  forfeited,  or  the  said  sheep, 
cattle,  horses,  and  other  live  stock,  chattels,  effects,  and 
things,  may  be  or  be  liable  to  be  levied  or  distrained  upon 
by  any  process  of  law  or  otherwise.  And  if  default  shall 
be  made  in  payment  by  the  said  mortgagor,  his  executors 
or  administrators,  of  the  license  fee  or  rent,  charges,  fines, 
penalties,  and  assessments  aforesaid,  it  shall  be  lawful  for 
(but  not  obligatory  on)  the  said  mortgagees,  or  the  survivor 
of  them,  his  executors  or  administrators,  their  or  his  assigns, 
to  pay  the  same,  and  the  said  run,  sheep,  cattle,  horses, 
chattels,  and  premises  expressed  to  be  hereby  assigned,  as 
well  as  those  which  shall  be  taken  possession  of  under  the 
power  hereinbefore  contained,  shall  oe  charged  and  charge- 
172]  able  with,  and  be  a  *security  for  the  repayment  to 
them  or  him  of  all  such  sum  or  sums  of  money  as  they  or  he 
shall  my  or  expend  for  or  in  respect  of  such  license  fee, 
rent,  charges,  fines,  penalties,  and  assessments,  together  with 
interest  on  the  same  sum  and  sums  at  the  rate  of  £12  10^. 
per  centum  per  annum,  to  be  computed  from  the  time  or 
respective  times  of  payment  thereof.  And  the  said  run, 
sheep,  cattle,  horses,  and  premises  shall  not  be  redeemable 
until  payment  as  well  of  such  sum  or  sums  and  interest  as 
of  the  other  moneys  hereby  secured." 

The  sums  paid  to  the  bank  by  way  of  discount  on  each  of 
the  three  occasions  of  the  renewal  of  F.  Fenton' s  bills  were 
advanced  for  that  purpose  by  Dalgety  &  Co.,  who  were  his 
agents,  and  sold  produce  for  him  and  made  advances,  and 
instead  of  keeping  a  separate  account  of  the  moneys  secured 
by  the  mortgage,  they  included  their  advances  for  discount 
and  the  advances  on  account  of  rent,  scab  licenses,  and 
sheep-wash,  in  the  same  account  with  their  other  transac- 
tions (which  account  was  produced  to  him),  debiting  him 
with  interest  and  mercantile  commissions  upon  them. 

Such  having  been  the  transactions  between  the  parties,  the 
mortgagees,  as  already  mentioned,  exercised  their  powers  of 
sale,  and  a  second  mortgagee  h«iving  tiled  his  bill  for  an 
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accoant,  the  decision  was  given  from  which  the  present  ap- 
peal was  brought. 

Mr.  Fit^'ames  Stephen^  Q.C.,  and  Mr.  H.  H.  C,  Hardy^ 
for  the  appellant:  The  question  is  whether  the  moneys 
advanced  Dy  Dalgety  &  Co.,  not  to  Fenton,  but  to  the  bank 
on  behalf  of  Fenton,  and  which  thejr  debited  to  Fenton  in 
account,  were  advanced  to  Fenton  simply  in  account  cur- 
rent, on  his  personal  security,  or  were  advanced  on  the  secu- 
rity of  the  mortgage.  We  say  that  the  payment  of  the  dis- 
counts was  payment  of  interest  on  the  mortgage,  and  that 
Fenton  in  enect  borrowed  this  money  from  JDalgety  &  Co. 
on  his  personal  security,  as  he  might  from  any  one  else,  to 
enable  him  to  pay  that  mterest 

The  interest  on  the  mortgage  was  virtually  satisfied  by 
the  discounts  paid  to  the  banK  on  the  renewed  bills  which  had 
been  debited  to  F.  Fenton  by  Dalgety  &  Co.  in  their  general 
accounts  *with  him.  Although  Dalgety  &  Co.  in  fact  [173 
found  the  money,  they  ought  to  be  considered,  in  accord- 
ance with  their  own  accounts,  as  having  paid  the  discounts, 
not  as  mortgagees,'  but  as  Fenton' s  agents,  and  the  money- 
advanced  by  tnem  for  the  purpose  ought  to  be  treated  as 
loans  to  him  on  his  personal  security,  and  the  way  in  which 
they  kept  the  accounts  shows  that  this  was  their  understand- 
ingof  tne  transaction. 

They  made  rests  nearly  quarterly,  and  debited  Fen- 
ton with  the  balance,  and  then  carried  on  the  balance 
into  a  new  account,  so  that  after  a  short  time  the  account 
charged  compound  interest  on  all  advances  made  by  them  ; 
whicn  a  mor^agee  would  not,  as  such,  be  entitled  to  charge. 
The  amount  exceeds  12J  per  cent,  per  annum. 

Large  sums  of  money  were  from  time  to  time  received  by 
Dalgety  &  Co.,  as  agents  for  Frederick  Fenton,  in  respect  of 
wool  transactions  and  otherwise,  and  were  from  time  to  time 
credited  to  him  in  the  accounts  ;  and  although,  at  the  date 
of  the  assignment  executed  by  him  for  the  benefit  of  his 
creditors,  a  considerable  balance  was  due  from  him  to  Dal- 
gety &  Co.,  upon  the  general  result  of  the  transactions  be- 
tween him  and  them,  the  several  sums  advanced  by  Dalgety 
&  Co.  for  renewing  the  said  bills,  and  likewise  the  interest 
and  commission  chiarged  thereon,  were,  upon  the  principle 
of  ClaytoTCs  Case  (*),  paid  and  discharged  by  means  of  the 
subsequent  receipts  to  a  larger  amount,  as  shown  by  the  ac- 
counts rendered  to  the  said  Frederick  Fenton,  and  all  inter- 
est due  under  the  mortgage  securities  held  by  the  respondents 
was  thus  satisfied  up  to  the  13th  of  August,  1868. 

(')  1  Mer.,  572. 

8  E\r,.  Rep.  18 
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There  is  nothing  in  this  case  to  prevent  the  operation  of 
the  ordinary  rule  as  to  the  appropriation  of  payments  to  the 
earlier  debte.  There  is  no  charge  on  the  principal  or  renew- 
als, only  on  the  interest.  Mosse  v.  Salt  (*)  is  more  in  our 
favor  tnan  in  favor  of  the  respondents.  The  payments  for 
rent,  scab  licenses  and  sheep- wash  are  not  chargeable  under 
the  mortgage,  which  was  made  merely  to  secure  the  amount 
of  the  bill.  In  ordinary  mortgage  transactions  interest  runs 
from  the  date  of  the  mortgage.  Here  it  is  charged  from  the 
due  date  of  the  bill.  The  money  was  actualfy  advanced, 
not  by  the  mortgagees,  but  by  the  bank.  The  respon- 
174]  dents  *(setting  aside  their  advances  as  Fenton's  agents) 
paid  nothing  till  the  last  renewed  bill  fell  due,  and  cannot 
claim  interest  for  the  period  before  they  were  called  on  to 
pay.  Then  they  sold  the  mortgaged  property.  According 
to  the  account  they  get  interest  larger  than  that  sequred  by 
the  deed.  Payments  by  the  mortgagee  while  the  mortgagor 
was  in  full  management  of  the  property,  not  accompanied 
bj  any  communication  with  the  mortgagor,  can  only  be  con- 
sidered as  made  on  the  personal  credit  of  the  mortoagor. 
The  interest  charged  on  tne  account  current  cannot  De  re- 
moved from  the  account  furnished  and  charged  against  the 
mortgage. 

Mr.  iv.  LzTidley,  Q.C.,  Mr.  J.  D.  Wood  (with  whom  was 
Mr.  Stirling)  for  the  respondents :  The  respondents  have 
not  proved  against  Fenton's  estate  for  anything  that  they 
now  seek  to  cnarge  against  the  mortgage.  The  payments 
for  discounting  were  in  reality  made,  not  by  Fenton  but  by 
the  mortgagees  themselves,  and  therefore  fall  within  the 
terms  of  the  mortgage.  It  appears,  on  examination  of  the 
items,  that  no  cash  has  come  to  the  hands  of  the  respondents 
that  could  be  attributed  to  that  mortgage.  The  cash  bal- 
ances carried  on  are  not  balances  that  came  to  the  hands 
of  the  respondents.  The  only  cash  that  they  received  con- 
sisted of  proceeds  of  sales.  AH  the  moneys  which  they  re- 
ceived on  account  of  the  sale  of  wool  were  pledged,  and 
Claytons  Case  (')  does  not  apply  :  Stovelot  v.  ^ade  (").  All 
the  charges  which  form  the  subject  of  the  third  exception 
fall  within  the  terms  of  the  mortgage  deed.  Even  if  com- 
mission has  been  unduly  charged  m  the  respondents'  ac- 
counts, that  does  not  bar  their  claim  for  interest.  They  could 
recover  upon  the  accounts  when  correctly  made  up.  Com- 
mission previous  to  February,  1867,  is  not  now  claimed.  It 
is  not  probable  that  money  would  be  advanced  on  mere  per- 
sonal security.      Merchants  in  Australia  always  get  wool 

Q)  32  Beav.,  269.  (^  1  Mer.,  572.  (3)  4  Bing.,  154. 
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when  they  make  advances.  Fenton  could  not  pay  the  rent, 
and  the  provisions  of  the  statute  as  to  contagious  diseases  of 
cattle  were  stringent.  If  an* action  had  been  brought  on 
the  covenant  for  payment  of  interest,  what  plea  could  have 
been  set  up  i  Interest  was  not  paid,  nor  any  benefit  received 
on  account  or  in  satisfaction  of  the  debt,  rfo  bill  was  given 
for  the  interest  of  the  debt,  nor  did  the  respondents  *ever  [1 75 
give  up  their  claim  under  the  mortgage  for  interest.  The 
new  bin  did  not  destroy  the  old :  Luialey  v.  Musgrave  (*) ; 
Florence  v.  Jenings  (').  Getting  judgment  for  the  principal 
is  not  a  forfeiture  of  a  claim  for  interest.  As  to  the  other 
payments  made  by  the  mortgagees,  the  mortgagor  knew  he 
could  not  pay  rent ;  he  had  covenanted  to  pay  the  money, 
and  he  needea  no  further  notice. 

Mr.  FU^'ames  Stephen^  Q.C.,  in  reply. 

Their  loraships'  judgment  was  delivered  by 

Sib  Bobebt  P.  Collieb,  who,  after  stating  the  facts  of 
the  case,  proceeded  as  follows:  The  first  question  in  the 
appeal  is,  whether  the  ,sum  of  £3,688  165.  2<^.  was  rightly 
allowed  for  interest  on  the  £18,700  from  the  6th  of  August 
1867,  at  the  mortgage  rate  of  £12  10^.  per  cent. 

P.  Fenton,  in  point  of  fact,  paid  oflf  no  part  either  of  the 
principal  or  interest  secured  by  the  mortgage,  unless,  as  was 
contended  by  the  appellant,  the  interest  was  virtually  satis- 
fied by  the  discounts  paid  to  the  bank  on  the  renewed  bills, 
which  had  been  debited  to  F.  Fenton  by  Dalgety  &  Co.  in 
their  general  accounts  with  him.  It  was  contended  that, 
although  Dalgety  &  Co.  had  in  fact  found  the  money, 
they  ought  to  be  considered  as  having  paid  the  discounts 
as  Fenton' 8  agents,  and  that  the  money  advanced  by 
them  for  the  purpose  ought  to  be  treated  as  loans  to  him 
on  his  personal  security.  The  accounts  rendered  by  Dal- 
gety &  Co.  supported,  it  was  said,  this  view  of  the  trans- 
action; and  undoubtedly  Dalgety  &  Co.,  who  acted  as 
mercantile  agents  for  F.  Fenton  in  selling  produce  and 
making  advances,  included  these  discounts  in  the  same 
account  with  their  other  transactions,  debiting  him  with  in- 
terest and  mercantile  commission  upon  them. 

It  was  properly  conceded  by  the  counsel  for  the  respon- 
dents, that  if  the  discounts  had  been  really  paid  by  F.  Fen- 
ton, such  payments  would  have  enured  in  satisfaction  of  the 
interest  on  the  mortgage  debt ;  because  payments  of  the  dis- 
counts by  him  would  have  been  a  mode  of  paying  interest 
on  the  amount  of  the  bill,  and  the  bill  was  only  another 
security  for  that  debt.  But  their  *lordships  think  it  can-  [176 

0)  4  Bing.  N.  C,  9.  O  2  0.  B.  (N.S),  454. 
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not  possibly  be  aflBrmed  that  payments  made  by  the  mort- 
gagees themselves  for  discounting  the  bills  would  so  operate. 

S^or  can  the  contention  in  their  lordships'  view  be  sus- 
tained, that  the  discounts  should  be  treated  as  new  loans 
made  by  Dalgety  &  Co.  to  F.  Fenton  on  his  personal  secu- 
rity, so  that  payment  bv  them  of  the  discounts  became 
equivalent  to  payment  of  these  charges  by  him.  The  ac- 
counts referred  to  no  doubt  afford  some  evidence  to  this 
effect;  but  when  it  is  considered  that  the  mortgage  deed 
provides  that  a  biU  should  be  given  for  the  debt,  and  con- 
templates renewals  of  it^  and  that  the  mortgage  was  given 
for  the  purpose  of  securing  not  only  the  principal  debt  rep- 
resented by  the  bill,  but  tne  interest  upon  it,  it  cannot  oe 
presumed  that  Dalgety  &  Co.  by  rendering  tiiese  accounts 
meant  to  abandon  the  security  of  the  mortgage,  and  trust 
only  to  the  personal  credit  of  tneir  mortgagor  for  the  inter- 
est. The  accounts  appear  to  have  been  made  out  in  ordi- 
nary course  as  between  merchants,  to  show  the  general  state 
of  their  dealings,  but  it  ought  not  to  be  presumed  that  this 
form  of  statement  was  intended  to  alter  tne  substance  of  the 
transactions  between  them,  so  as  to  make  the  debit  of  the 
sums  paid  for  discount  operate  as  satisfaction  of  the  interest 
secured  by  the  mortgage. 

If  the  account  containing  the  charges  for  discount  had 
been  paid  by  F.  Fenton.  such  payment  would,  no  doubt, 
have  been  equivalent  to  nis  having  himself  discounted  the 
bills ;  and,  upon  this  view,  it  was  contended  as  a  further 
point  by  the  appellants'  counsel,  that  there  were  entries  in 
the  accounts  of  moneys  received  from  F.  Fenton  subsequent 
to  the  entries  of  the  discounts,  which,  according  to  the  prin- 
ciple of  daytomUs  Case^  operated  as  payment  of  them.  But 
on  an  examination  of  the  entries  referred  to  during  the  ar- 
gument, it  appeared  that  the  moneys  to  which  they  related 
ought  to  be  appropriated  to  other  specific  advances,  and 
this  contention  consecjuently  failed  upon  the  facts. 

The  result  is  that,  m  their  lordships'  opinion,  the  respon- 
dents are  entitled  to  the  benefit  of  the  mortgage  in  respect 
of  the  interest  on  the  principal  debt  secured  by  it,  and  that 
the  exception  to  the  Master's  report  allowing  such  interest 
has  been  rightly  overruled  by  the  Supreme  Court. 
177]  *The  questions  on  the  other  three  items  excepted  to, 
arise  under  a  covenant  in  the  mortgage  of  the  stock,  which 
provides  that  certain  payments,  if  made  by  the  mortgagee, 
shall  become  a  charge  on  the  stock.  It  is  as  follows :  [His 
lordship  here  stated  the  terms  of  the  covenant,  ante^  p.  168.] 

First,  as  to  rent.     The  Master  allowed  the  mortgagees 
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three  payments  they  had  made  on  this  account,  amounting 
together  to  upwards  of  £1,200. 

It  was  not  denied  that  the  mortgagees  had  power  by  the 
above  clause  to  pay  the  rent  and  add  it  to  their  mortgage 
debt,  if  the  mortgagor  failed  to  pay  it.  But  it  was  said  that 
there  was  no  evidence  that  the  rent  was,  in  fact,  paid  by 
Dalgety  &Co.,  because  of  the  default  of  the  mortgagor; 
and  further  that,  as  in  the  accounts  above  referred  to,  these 
payments  were  debited  to  the  mortgagor,  with  interest  and 
commission  thereon,  Dalgety  &  Co.  must  be  taken  to  have 
paid  the  rent  as  agents  merely  for  Fenton,  and  not  as  mort- 
gagees under  the  clause  above  set  out. 

Their  lordships  find  little  difficulty  in  coming  to  the  con- 
clusion of  fact  that  F.  Fenton  failed  to  pay  the  rent.  There- 
upon Dalgety  &  Co.  had  authority,  under  the  mortgage, 
to  do  so,  ana  did,  in  fact,  pay  it  to  prevent  forfeiture.  It 
would  require  strong  evidence  to  prove  that,  having  the 
power  to  get  the  benefit  of  the  mortgage  security,  they,  in 
lact,  made  the  payments,  not  as  moi^agees,  but  as  agents 
of  Fenton,  on  his  personal  credit  onlv.  The  accounts  in 
which  these  ;payments  are  debited,  with  charges  for  interest 
and  commissions,  are  relied  on  for  this  proof.  But  it  seems 
to  their  lordships  it  would  be  giving  a  greater  effect  to  these 
accounts  than  the  parties  intended  if  such  a  conclusion 
were  to  be  drawn  from  them.  They  appear,  as  already 
stated,  to  be  made  out  according  to  the  custom  of  merchants 
acting  for  a  principal,  to  show  the  general  state  of  the 
account ;  and  it  ouglit  not  to  be  inferred  from  them,  without 
other  evidence,  that  Dalgety  &  Co.  intended  to  give  up  the 
special  securities  they  might  have  in  respect  of  any  items 
contained  in  them.  There  is  no  evidence  that  Fenton  in- 
structed them  to  pay  the  rents  as  his  agents ;  and,  in  the 
absence  of  such  instructions,  their  lordships  think  it  cannot 
be  inferred  that  they  made  the  payments  merely  as  such 
agents,  and  elected  to  abandon  their  right  to  resort  to  their 
mortgage  security  in  *respect  of  them.  They  are  of  [178 
opinion,  therefore,  that  the  Supreme  Court  was  right  in 
overruling  the  exception  to  the  allowance  of  the  rent. 

The  two  remaining  items  excepted  to,  viz.,  the  sums  paid 
for  scab  licenses  and  for  sheep- wash,  raise  the  further  ques- 
tion, whether  they  are  pavments  that  the  mortgagees  had 
authority  to  make,  upon  the  mortgagor's  default,  under  the 
above  clause. 

With  respect  to  the  scab  licenses.  The  words  ''license 
fees"  in  the  clause  do  not,  in  their  lordships'  opinion,  include 
sums  paid  for  such  licenses,  but  refer  to  fees  in  the  nature 
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of  rents  payable  in  respect  of  land  or  pasturage  licenses. 
The  other  words  of  the  clause  which  are,  it  was  contended, 
suflfcient  to  comprehend  them  are,  "charges  which  shall 
become  payable  m  respect  of  the  said  station  or  run,  or  the 
stock  for  the  time  being  thereon,  or  in  relation  thereto." 
The  construction  may  admit  of  some  doubt,  but  their  lord- 
ships, on  the  whole,  think  that  the  sums  paid  for  the  scab 
licenses  are  charees  payable  in  respect  of  the  stock  within 
the  meaning  of  tnese  words.  The  provisions  of  the  colonial 
act,  the  Prevention  of  Disease  oi  Animals  Statute,  1864, 
sects.  IB  &  16,  rec[uire  owners  of  infected  sheep  to  obtain 
licenses  from  the  inspector  to  keep  them,  and  to  pay  certain 
fees  upon  such  licenses,  and  in  default  a  penalty  of  2s.  for 
each  sheep  is  imposed  on  such  owners;  and,  by  the  25th 
section,  in  case  the  penalty  is  not  paid,  two  justices  may 
order  the  sheep  to  be  sold.  It  appears  to  their  lordships 
that  these  provisions  imposed  a  statutable  obligation  on  the 
mortgagor  to  obtain  licenses  for  the  infected  sneep  and  to 
discharge  the  fees  payable  upon  them,  and  that  these  sums 
are,  therefore,  charges  payable  in  respect  of  the  stock,  which 
the  mortgagor  was  by  law  bound  to  pay,  and,  on  his  default, 
the  mor&agees  were  authorized  to  pay  by  virtue  of  the 
clause.  The  exception  to  their  allowance  has,  consequently, 
been  rightly  overruled  by  the  Supreme  Court. 

The  exception  to  the  sums  paid  for  sheep- wash  must,  their 
lordships  tnink,  be  allowed.  These  payments  are  clearly 
not  witnin  the  terms  of  the  clause  in  question ;  and,  as  the 
mortgagees  had  not  taken  possession  at  the  time  they  were 
made,  tnere  is  no  ground  on  which  they  can  be  considered 
to  be  a  charge  on  the  mortgaged  property. 
179]  *Their  lordships  will  humbly  advise  Her  Majesty 
that  the  order  of  the  Supreme  Court  ought  to  be  varied  as 
to  the  payments  for  sheep- wash,  and  so  much  of  the  order 
as  overruled  the  exception  to  them  reversed,  and  such  ex- 
ception allowed ;  and  that,  as  to  the  rest  of  the  order  ap- 
pealed from,  it  ought  to  be  affirmed. 

The  appellant,  although  failing  in  his  appeal  upon  the 
most  important  exceptions,  has  succeeded  upon  one,  involv- 
ing a  substantial  amount.  Under  these  circumstances,  their 
lordships  think  that  each  party  should  pay  his  own  costs  of 
this  appeal. 

Solicitors  for  the  appellant :   Wadeson  &  Malleson. 
Solicitors  for  the  respondents :  Murray  &  HutcMns. 


Digitized  by  V:iOOQIC 


VoL  v.]  CASES  IN  THE  PRIVY  COUNCIL.  143 

J.C.         Attorney-General  for  the  Colony  of  Hong  Kong  v.  Kwok-a^Sing.        1878 


[Law  Reports,  6  Privy  Conncil  Cases,  179.]  • 

J.C.,0)  May  18,  14,  15 ;  June  19,  1872. 

The  Attorney-General  of  our  Lady  the  Queen  for  the 
Colony  of  Hong  Kong,  Appellant ;  and  Kwok-a-Sing, 
Respondent. 

ON  APPEAL  FBOM  THE  SUPREME  COURT  OF  HONG  KONgC). 

H<^  K&nff  Ordincaiee,  No.  2  of  IS60— Treaty  of  the  Bogue^Treaty  of  TienUin-^ 
.&tradUioH  of  CriminaU — InterpreUUum  of  the  Worde  "  Crime*  and  Offencee  offainei 
the  Lawe  of  China** — DefiniHon  of  Piracy  jure  gentium — Habeaa  Corpiu  Act^  e.  6. 

It  18  a  proTision  of  the  Hong  Kong  Ordinance,  No.  2  of  1850,  that,  where  it  may 
appear  to  a  mag^trate  or  conrt  that  there  is  probable  cause  for  believing  that  a  Chi- 
nese, who  has  taken  refuge  at  Hong  Kong,  has  committed  "  any  crime  or  offence 
agunst  the  laws  of  China,"  he  may  be  imprisoned  with  a  view  to  his  being  surren- 
dered to  the  government  of  China : 

Beld,  that  the  words  "  crime  or  offence  "  must  be  limited  to  those  ordinary  crimes 
and  offences  which  are  punishable  b^*  the  laws  of  all  nations,  and  which  are  not  pecu- 
liar to  the  laws  of  China,  such  as  murder,  robbery,  theft,  or  arson,  committed  by  a 
Chinese  within  Chinese  territory,  or  in  Chinese  ships  on  the  high  seas ;  piracy, 
moreover,  in  certain  circumstances  would  *come  witliin  the  ordinance,  as  for  [180 
example  if  a  Chinese  went  from  the  Chinese  coast  to  plunder  ships  at  sea,  returning 
again  to  China  with  his  plunder. 

Where  a  Chinese,  who  had  taken  refuge  in  Hong  Kong,  was  accused  of  having 
previously  murdered  a  French  captain  of  a  French  ship  at  sea,  it  was  held  that  he 
could  not  be  imprisoned  and  delivered  up  to  the  Chinese  government  under  the  ordi- 
nance ;  on  two  grounds — 1.  That  it  could  not  be  assumed  without  evidence,  that 
there  was  any  law  in  China  to  punish  a  Chinese  subject  for  a  murder  committed 
upon  a  foreigner  within  foreign  territory;  and,  2.  That,  even  if  it  could  be  so 
assumed,  still  the  offence  having  been  committed  within  French  territory,  oi^ht 
to  be  treated  as  an  offence  against  French  and  not  as  an  offence  against  Chi- 
nese law. 

Where  some  of  a  large  number  of  Chinese  coolies,  who  were  being  taken  from 
China  to  Peru  in  a  French  ship,  killed  the  captain  and  several  of  the  French  crew, 
and  then  took  the  ship  back  to  China,  they  were  held  to  have  been  sruilty  of  piracy 
jure  gentium.  But  the  piracy  was  held  not  to  be  an  offence  against  tlie  law  of  China 
within  the  meaning  of  the  ordinance.  If  they  committed  an  act  against  tlie  munici- 
pal law  of  any  nation,  it  was  apiinst  that  of  France;  and  if  they  were  punisliable  bv 
the  law  of  China,  it  was  onl}'  because  they  had  committed  an  act  of  piracy  which 
jure  gentium  is  justiciable  everywhere. 

One  of  these  coolies,  who  had  taken  refuge  at  Hong  Kong,  had  been  imprisoned 
with  a  view  to  being  surrendered  to  the  Chinese  ^vernment  on  tlie  ground  of  his 
having  feloniously  seized  the  ship  at  sea  and  murdered  some  of  the  crew,  and  had 
been  brought  up  on  a  writ  of  habeas  corpus,  and  discharged  by  the  chief  justice 
of  Hong  Kong.  Thereupon  he  was  again  arrested  on  a  warrant  for  piracy  jure 
gentium.  On  oeing  brought  up  asain  on  a  writ  of  habeas  corpus^  he  was  again  dis- 
charged by  the  chief  justice,  on  uie  ground  that  he  had  been  committed  a  second 
time  for  the  same  offence,  contrary  to  the  6th  section  of  the  Habeas  Corpus  Act.  On 
appeal  it  was 

(*)  Present :  Sib  J.  Colvile,  Snt  R.  Phillimorb,  The  Lord  Justice  Melush,  Sib 
BAB!rE8  Peacock,  and  Sib  Montague  £.  Smith. 

(*)  The  MS.  notes  of  the  late  Mr.  3foore,  Q.O.,  have  been  used  in  the  preparation 
of  this  report. 
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Hdd^  by  the  Judicial  Committee,  that  the  first  order  of  discharge  should  be  upheld, 
but  that  the  second  order  of  discharge  should  be  reversed. 

The  6th  section  of  tlie  Habeas  Corpus  Ad  applies  only  where  the  second  arrest  is 
substentially  for  the  same  cause  as  the  first,  so  that  the  return  of  the  second  writ  of 
habeas  corpis  raises  for  the  court  the  same  question  with  reference  to  the  validity  of 
the  grounds  of  detention  as  the  first 

The  chief  justice  having  been  of  opinion  that  the  ship  was  a  slave  ship,  and  that 
the  cooUes  were  justified  in  killing  the  captain  and  crew  for  the  purpose  of  obtain- 
ing their  liberty ;  the  Judicial  Coomiittee  thought  the  evidence  before  him  did  not 
prove  this. 

Piracy  defined  as  "robbery  within  the  jurisdiction  of  the  admiralty.** 

This  was  an  appeal  from  two  orders  of  the  Supreme 
Court  of  Hong  Kong,  whereby  Kwok-a-Sin^,  a  Cmnese 
coolie,  was  twice  released  from  custody  on  writs  of  habeas 
corpus. 

On  the  30th  of  September,  1870,  a  French  vessel,  called 
La  Nouvelle  Penelope,  sailed  from  Macao,  in  China,  with 
310  coolie  emigrants,  including  Kwok-a-Sing,  bound  for 
181]  Peru  in  South  America.  *The8e  emigrants  were 
shipped  in  conformity  with  certain  regulations  in  force  at 
Macao  in  relation  to  (jhinese  emigration,  and  had  before  em- 
barkation complied  with  the  formalities  prescribed  by  the 
law  of  Macao,  and  declared  their  willingness  to  emigrate  on 
the  conditions  contained  in  certain  contracts  signed  by  them. 
Prom  the  "barracoon,"  where  thejwere  kept  for  a  time, 
they  were  taken  on  board  the  ship  in  boats  guarded  by  Por- 
tuguese soldiers.  On  board,  thev  were  kept  below  at  night, 
but  by  day  they  were  allowed  to  be  on  dect  in  the  fore  part 
of  the  ship.  Separating  them  from  the  crew  were  strong 
barriers  across  the  deck,  with  a  cannon  at  each  door  of  the 
barrier.  Prom  the  evidence  it  appeared  that  about  100  of 
the  coolies  complained  of  being  kidnapped,  but  Kwok-a- 
Sing  was  not  one  of  those  who  so  complained.  Kwok-a- 
Sinff  and  seven  other  emigrants  were  selected  by  the  captain 
at  the  commencement  of  the  voyage  to  act  as  head  men  or 
corporals  for  the  purpose  of  keeping  order  among  the  coolies ; 
and  for  this  they  each  received  a  salary  in  addition  to  the 
advance  money. 

On  the  4th  of  October,  1870,  when  the  vessel  was  at  sea, 
Kwok-a-Sing  and  several  of  the  other  coolies  made  a  sudden 
attack  on  the  captain  and  others  of  the  crew,  killed  them, 
and  threw  their  bodies  overboard ;  they  then  took  posses- 
sion of  the  ship,  and  compelled  the  remaining  seamen  to 
conduct  it  back  to  China.  They  then  landed  and  aban- 
doned the  ship.  Some  of  the  coolies  were  arrested  in  China 
and  tried  there.  But  Kwok-a-Sing,  for  whose  apprehension 
a  reward  was  offered,  went  to  Hong  Kong.  There  he  was 
arrested  and  charged  before  a  magistrate  as  a  suspicious 
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character  and  a  person  dangerous  to  the  peace  and  good 
order  of  the  colony.  Whilst  he  was  so  under  arrest,  on  the 
3d  of  February,  1871,  a  letter  was  addressed  by  the  colonial 
secretary  to  the  magistrate,  stating  that  an  application 
had  been  received  from  Her  Majesty's  consul  at  Canton, 
claiming  on  behalf  of  the  Chinese  authorities  the  rendi- 
tion of  Kwok-a-Sing.  Accordingly,  at  the  close  of  the  in- 
vestigation, he  was  committed  to  prison  under  the  following 
warrant: 

"Charles  May,  Esquire,  one  of  Her  Majesty's  justices  of 
the  peace  for  the  said  colony,  to  H.  Manskey,  constable  of 

Eolice  in  the  said  colony,  and  to  the  superintendent  or 
eeper  of  the  goal  of  Victoria  in  the  said  colony. 
♦"Whereas  the  above-mentioned  defendant  was  on  [182 
this  date  duly  convicted  before  Charles  May,  Esquire,  one 
of  Her  Majesty's  justices  of  peace  for  the  said  colony,  for 
that  a  communication  having  been  received  requiring  the 
rendition  of  the  defendant,  on  behalf  of  the  Chinese  govern- 
ment as  a  subject  of  China,  who  has  committed  certain 
crimes  and  offences  against  the  laws  of  China  byparticipat- 
ing  in  the  murder  of  a  portion  of  the  crew  of  the  Erench  ship 
NouveUe  Penelope,  and  it  appearing  to  me,  upon  investiga- 
tion of  the  case,  that  there  is  cause  to  believe  that  the  said 
defendant  is  a  subject  of  China,  and  has  committed  the  said 
crimes  against  the  laws  of  China  by  feloniously  seizing  the 
said  ship  at  sea,  and  by  murdering  the  captain  and  certain 
of  the  crew  of  the  said  ship  on  the  4th  October  last  past  at 
sea ;  and,  further,  that  after  the  commission  of  the  said 
crime  did  feloniously  seize  a  boat  belonging  to  the  said  ship 
and  land  at  a  place  called  Pakha,  in  Chinese  territory,  on 
the  11th  October  aforesaid,  and  it  was  thereupon  adjudged 
that  the  said  defendant,  for  the  said  offence,  should  be  com- 
mitted to  goal  for  detention  pending  the  receipt  of  orders 
from  his  excellency  the  lieutenant-governor  as  to  his  further 
disposal : 

"  These  are  therefore  to  command  you,  the  said  constable, 
to  take  the  said  defendant  and  safely  to  convey  to  the  said 

foal,  and  there  to  deliver  him  to  the  said  superintendent  or 
eeper,  together  with  this  precept ;  and  I  do  hereby  com- 
mand you  the  said  superintendent  or  keeper  to  receive  the 
said  defendant  into  your  custody  in  the  said  goal,  and  there 
to  imprison  him  as  aforesaid. 

"  Griven  under  my  hand  and  seal  at  Victoria  aforesaid,  this 
7th  day  of  February,  1871. 

"C.  May,  Police  Magistrate," 
8  Eng.  Rep.  19 
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This  warrant  was  issued  under  the  Hong  Kong  Ordinance, 
No.  2  of  1860,  which  enacts  as  follows  (*) : 

''Whereas,  by  the  treaties  between  Great  Britain  and 
China,  provision  is  made  for  the  rendition  for  trial  to  officers 
of  their  own  country  of  such  subjects  of  China  as  have  com- 
mitted crimes  or  offences  against  their  own  government,  and 
afterwards  taken  refuge  in  Hong  Kon^ : 

"I.  Be  it  therefore  enacted  and  ordained  by  his  excellency 
183]  the  ^governor  of  Hong  Kong,  with  the  advice  of  the 
legislative  council  thereof,  that  if  any  complaint  or  informa- 
tion or  any  communication  by  any  officer  of  the  Chinese 
government  be  made  or  forwarded  to  any  magistrate  or 
court  (other  than  the  Supreme  Court)  desiring  the  arrest  of 
any  person  being  a  Chinese  subject,  and  then  within  the 
said  colony  of  Hong  Kong,  and  alleging  that  such  person 
has  committed,  or  is  charged  with  having  committed,  any 
crime  or  offence  against  the  laws  of  China,  or  if  it  shall  ap- 
pear in  the  course  of  any  investigation  before  such  magis- 
trate or  court  that  any  person,  bemg  a  subject  of  China,  has 
committed  any  such  crime  or  offence,  it  shall  and  may  be 
lawful  for  such  magistrate  or  court  to  issue  a  summons  or 
warrant  for  the  appearance  or  apprehension  of  such  person ; 
or,  if  such  person  oe  already  in  custody,  it  shall  be  lawful 
to  detain  such  person,  and  to  investigate  the  alleged  crime^ 
or  offence  in  the  same  manner  as  if  such  person  were  charged 
with  a  crime  or  indictable  offence  committed  within  the  said 
colony. 

"  III.  And  be  it  further  enacted  and  ordained.  That  if  at 
the  close  of  the  said  investigation  it  shall  appear  to  the  said 
magistrate  or  court  that  such  person  as  aforesaid  is  a  subject 
of  China,  and  that  there  is  probable  cause  for  believing  that 
the  said  person  has  committed  such  crime  or  offence,  it  shall 
and  may  be  lawful  for  such  magistrate  or  court  to  commit 
such  person  for  safe  custody  to  prison,  and  to  direct  the 
goaler  to  detain  such  person  in  pnson  until  the  said  goaler 
shall  receive  some  order  or  orders  from  the  governor  of  Hong 
Kong  relative  to  the  further  detention,  discharge,  or  trans- 
mission of  such  person  to  the  nearest  Chinese  authorities,  or 
to  such  other  Chinese  authorities  as  to  the  said  governor 
BhuU  seem  fit;  and  the  said  magistrate  or  court  shall,  upon 
ninking  such  committal  as  aforesaid,  transmit  to  the  said 
governor  of  Hong  Kong  the  minutes  of  such  investigation, 
and  all  documents  in  his  or  its  possession  connected  with 
the  charge  against  such  person,  in  order  that  such  person 
may  be  dealt  with  according  to  the  treaties  aforesaid." 

(^)  Hertslefs  Treaties,  vol.  x.,  p.  60. 
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Previously  to  the  passing  of  this  ordinance,  a  treaty,  called 
the  Treaty  of  the  Bogue,  had  been  entered  into  with  China, 
whereby  it  was  agreed  that  if  lawless  natives  of  China,  hav- 
ing committed  cnmes  or  offences  against  their  own  govern- 
ment, shall  flee  to  *Hong  Kong,  a  communication  [184: 
shall  be  made  to  the  proper  English  officer,  that  these  crimi- 
nals and  offenders  may  be  seized,  and  on  proof  or  admission 
of  their  guilt  be  delivered  up  C). 

Treaty  of  the  Bogue,  Art.  iX.  :  "If  lawless  natives  of 
China,  naving  committed  crimes  or  offences  against  their 
own  government,  shall  flee  to  Hong  Kong,  or  to  the  English 
ships  of  war,  or  English  merchant  ships,  for  refuge,  they 
shfitll,  if  discovered  by  the  English  officers,  be  handed  over 
at  once  to  the  Chinese  officers  for  trial  and  punishment ;  or 
if,  before  such  discovery  be  made  by  the  English  officers,  it 
should  be  ascertained  or  suspected  by  the  officers  of  the 

Sovemment  of  China,  whither  such  criminals  and  offenders 
ave  fled,  a  communication  shall  be  made  to  the  proper 
English  officer,  in  order  that  the  said  criminals  and  offenders 
may  be  rigidly  searched  for,  seized,  and,  on  proof  or  admis- 
sion of  their  guilt,  delivered  up.  In  like  manner,  if  any 
soldier  or  sailor,  or  any  other  person,  whatever  his  caste  or 
country,  who  is  a  subject  of  the  Crown  of  England,  shall,  from 
any  cause  or  on  any  pretence,  desert,  fly,  or  escape  into  the 
Chinese  territory,  sucn  soldier  or  sailor,  or  other  T)erson,  shall 
be  apprehended  and  confined  by  the  Chinese  autnorities,  and 
sent  to  the  nearest  British  consul  or  other  government  officer. 
In  neither  case  shall  concealment  or  refuse  be  afforded." 

Subsequently  to  the  treaty  and  the  ordinance,  there  was  a 
war  between  England  and  China.  And  in  1858  the  Treaty 
of  Tientsin  was  concluded  between  England  and  China.  By 
this  treaty  the  Treaty  of  the  Bogue  was  abrogated,  and  new 

E revisions  were  made  for  the  extradition  of  criminals  from 
[ong  Kong  to  China  ('). 

Treaty  of  Tientsin,  Art.  XXI. :  "If  criminals,  subjects 
of  China,  shall  take  refuge  in  Hong  Kong,  or  on  board  the 
British  ships  there,  they  shall,  upon  due  requisition  by  the 
Chinese  authorities,  be  searched  for,  and,  on  proof  of  their 
guilt,  be  delivered  up." 

Immediately  after  the  commitment  of  Kwok-a-Sing,  a  writ 
of  habeas  corpus  to  discharge  him  was  granted  by  Sir  John 
Smale,  chief  justice  of  the  Supreme  Court  of  Hong  Kong. 
The  return  to  the  writ  set  out  the  above-mentioned  warrant 
of  the  magistrate.  Objections  were  raised  as  to  the  validity 
of  this  return,  and  were  *argued  before  th^  chief  jus-  [185 

(»)  HerUlets  Treaties,  vol.  vi.,  p.  265.  («)  Ibid.,  vol.  xi.,  p.  90. 
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tice.  Judgment  was  delivered  by  him  on  the  29th  of  Mareh, 
1871,  and  Kwok-a-Sing  was  ordered  to  be  released.  The 
chief  justice's  decision  was  based  on  several  grounds  ;  inter 
alia,  ne  said : 

"  It  is  clearly  now  intended  that  on  a  treaty  ceasing  to  be 
in  force  the  provisions  for  rendition  under  it  are  to  cease-  It 
seems  to  me  that  there  must  always  have  been  the  like  in- 
tendment in  English  law,  and  that  tliia  construction  nnust 
be  adopted  as  to  the  Ordinance  No.  2  of  1850^  and  that  its 
operation  ceased  when  the  Treaty  of  the  Bogue  was  first  sus- 
pended and  then  absolutely  abrogated,  and  that  it  required 
a  new  ordinance  to  carry  the  entirely  new  arrangement  of 
1858  (which  differed  very  much  in  detail  from  the  Bogaa 
treaty)  into  effect.  I  think  I  must  here  assume  that  tlie 
maxim,  cessarUe  ratio  ne  cessai  ipsa  lex^  Broom- s  L.  M.  16(>, 
applies  to  this  ordinance,  this  law  ..... 

''  I  must  follow  the  decision  in  lie  Ternati  ('),  especially  as 
the  principle  ajmears  to  have  been  approved  in  America  (see 
He  J.  0.  Benneu(^\)  and  say  in  this  case,  as  was  said  in 
that,  the  crime,  if  anything,  is  piracy,  and  being  justiciable 
here,  if  there  be  any  crime,  there  is  no  ground  for  giving  up 
the  man.  It  is  beyond  doubt  that  political  criminals  are  not 
to  be  given  up,  though  within  the  letter  of  the  treaty,  neither 
is  a  Chinese  subject  to  be  given  up,  if  justiciable  liere>  e,  g.^ 
for  piracy 

"  Kight  to  rendition  is  confined  to  crimes  committed  within 
the  country  demanding  it.  Involved,  however,  in  this  point 
is  the  fact  proved  beyond  question  that  the  crime  '  charged ' 
was  an  act  committed  on  the  high  sea§,  and  also  oo  board 
what  is  said  to  be  a  French  ship.  This  opens  another  objec- 
tion to  this  demand  of  rendition  by  China.  I  readily  follow 
the  very  Mgh  English,  the  highest  individual  autliority  in 
England,  which  lays  down  broadly  that  the  country  demand- 
ing the  criminal  must  be  the  country  in  which  the  crime  is 
committed  (1  Phil.  Inter.  Law,  p.  413}.  If  this  be  good  law, 
as  I  must  hold  it  to  be,  and  if  tne  opinion  given  in  Allsap'^ 
Case  (•),  and  if  the  opinion  of  Cashing,  attorney-general,  was 

Jrooerly  adopted  and  acted  on  in  the  United  States,  in  Da- 
8o]  f^id^s  *uase{*\  then  China  cannot  have  in  this  case  the 
right  to  demand  rendition,  because  the  crime,  murder,  for 
which  rendition  is  said  to  be  claimed,  was  comiiiitted  at  sea, 
and  not  in  China.  Assume  what  is  not  (but  whit^h  ought  to 
be  proved :  H.  v.  Bj'&rnsen  (*),)  that  this  was  a  French  ship, 

(')  9  Cox,  C.  C,  522;  33  L.  J,  (M.C.),        (')  Foravtb.  C.  ^  O,,  368. 
201.  (*)  Ibid',  364, 

O  11  L.  T.  (N.S.),  488.  O  10  Cox,  C,  C,  74. 
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should  a  claim  for  the  rendition  of  this  man  by  France  be 
acceded  to  ?  The  same  very  high  authority  would  say,  '  No ; 
the  usual  course  is  to  refuse  the  request  of  both  the  appli- 
cants'  (1  Phil.  I.  L.,  5.  414) 

"  I  hold  that  the  prisoner  was  beyond  question  under  un- 
lawful coercion,  assuming,  as  I  must  and  do  assume,  that 
the  law  on  board  the  Nouvelle  Penelope  to  be  the  same  as  the 
English  here  is ;  and  on  the  authority  of  The  Felicidade  ('), 
referred  to  and  commented  on  in  1  Fhil.  Int.  Law,  333,  334, 
it  is  to  me  clear  that,  according  to  English  law,  a  man  under 
unlawful  restraint  or  his  personal  liberty  at  sea,  as  well  as  on 
shore,  has  a  right  to  take  life  to  free  himself  from  such  con- 
straint on  his  personal  liberty ;  and,  further,  on  the  author- 
ity before  cit^,  to  use  his  master's  or  captor's  property 
necessary  to  effect  his  object,  that  object  being  in  itseli  not 
only  a  lawful,  but  a  laudable  object :  this  would  seem  to  be 
the  first  law  of  nature,  the  ri^ht  of  self -preservation,  of  lib- 
erty equally  with  life,  which  is  fully  sustained  by  text-books 
and  cases 

*'I  must  say  that,  however  horrible  was  the  scene  of  con- 
test, and  the  carnage  on  board  the  Nouvelle  Penelojje,  the 
depositions  disclose  such  acts  of  enslavement,  and  of  ille^l 
coercion  on  the  part  of  the  captain  and  his  agents,  all  the 
testimony  being  ex  parte  out  of  the  mouths  of  the  coerced  or 
hostile  witnesses  for  the  prosecution,  as  show  that  there  was 
no  violence  or  robbery  beyond  what  was  absolutely  necessary 
to  regain  liberty,  and  that  this  prisoner,  Kwok-a-Sing,  was 
guilty  of  no  offence  whatever  cognizable  by  English  law.  If 
1  had  to  charge  a  grand  jury  as  judge,  I  snould  so  lay  down 
the  law ;  and  if  I  were  a  grand  juror  myself,  I  should,  upon 
such  an  indictment,  for  either  murder,  manslaughter,  or  rob- 
berr,  find  'no  bill'  against  this  man."   . 

The  rendition  of  Kwok-a-Sing  had  been  claimed  on  behalf 
of  the  French  government  by  the  French  consul  on  a  charee 
of  *murdering  M.  Le  Vigoureux,  the  captain  of  the  [loY 
ship ;  but  after  the  delivery  of  this  judgment,  the  French 
consul  abandoned  his  claim,  protesting  against  the  decision. 

The  chief  justice  having  stated  that  the  crime,  if  anything, 
was  piracy  yt^re  gentium^  and  therefore  justiciable  at  Hong 
Kong,  the  attornev-general  of  Hong  Kong  caused  Kwok-a- 
Sing  to  be  arrested  on  the  26th  of  April,  1871,  on  the  charge 
of  piracy  jure  gentium.  He  was  thereupon  committed  to 
prison  under  the  following  warrant : 

"At  the  police  court,  victoria,  in  the  colony  of  Hong 
Kong.     In  the  cause  in  which  the  Queen,  at  the  complaint 

{^)  Den.  C.  C.  R.,  vol.  i.,  pp.  104-164. 
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of  W.  M.  Deane,  captain  superintendent  of  police,  is  com- 
plainant, and  Kwok-a-Sing,  of  Ponyii,  stevedore,  defendant. 
"Charies  May,  Esquire,  one  of  Her  Majesty's  justices  of 
the  peace  for  the  said  colony,  to  Charles  Bond,  constable  of 

Solice,  in  the  said  colony,  and  to  the  governor  or  keeper  of 
le  gaol  at  Victoria,  in  the  said  colony. 
"  Whereas  the  above-named  defendant  was  charged  before 
me,  on  the  testimony  of  credible  witnesses,  for  that  the  said 
defendant  on  4th  October  last  past,  with  a  number  of  other 
evil-disposed  persons  unknown,  with  arms,  upon  the  hi^h 
seas,  within  the  jurisdiction  of  the  admiralty  of  England,  in 
and»  on  board  a  certain  ship  or  vessel  called  the  JNouvelle 
Penelope,  upon  the  high  sea,  then  being  in  and  upon  one 
Vigoureux,  the  master  of  the  said  ship,  the  officers  and  sea- 
men of  the  said  ship,  in  the  peace  of  God  and  our  Lady  the 
Queen,  then  and  there  being,  piratically  and  feloniously  did 
make  an  assault,  and  the  said  ship,  and  the  apparel  and 
tackle  of  the  said  ship,  feloniously  and  violently  did  steal, 
take,  and  carry  away,  and  immediately  before  the  commis- 
sion of  the  said  felony  the  said  defendant  and  the  evil-dis- 
posed persons  aforesaid  did  feloniously  and  wilfully,  and  of 
their  malice  aforethought,  kill  and  murder  the  said  Vigou- 
reau,  the  master,  Manhllut,  the  chief  officer  of  the  said  snip, 
and  Le  Jusant,  Paul  Pigot,  Francois  Labert,  Edmund  Mon- 
garet,  and  Ishmael  Alphonse,  seamen,  and  a  certain  Manilla 
seaman,  whose  name  is  not  known,  of  the  crew  of  the  said 
ship ;  and  it  was  thereupon  ordered  that  the  said  defendant 
should  be  committed  to  prison,  to  take  his  trial  for  the  said 
188]  oflfence  at  the  *next  criminal  sessions  of  the  Supreme 
Court  to  be  holden  at  Victoria,  in  the  said  colony.  These 
are  therefore  to  command  you,  the  said  constable,  to  take  the 
said  defendant,  and  him  safely  to  convey  to  the  said  goal,  and 
there  to  deliver  him  to  the  said  keeper,  together  with  this 
precept.  And  I  do  hereby  commana  you,  the  said  keeper, 
to  receive  the  said  defendant  into  your  custody  in  the  said 
gaol,  and  him  there  safely  to  keep  until  he  shall  be  thence 
delivered  by  due  course  of  law. 

"  Given  under  my  hand  and  seal  this  10th  day  of  May,  1871. 
"C.  May,  1st  Police  Magistmte." 

A  second  writ  of  habeas  corpus  was  issued,  and  a  return 
made,  setting  forth  this  warrant. 

The  case  was  argued  before  the  chief  justice,  and  Kwok-a- 
Sing  was  discharged,  on  the  ground  that  the  second  arrest 
was  a  violation  of  sect.  6  of  the  Habeas  Corpus  Act.  In  his 
judgment,  the  chief  justice  said : 
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''Mr.  Francis,  Kwok-a-Sing's  attorney,  deposes  that  the 
piratical  and  felonious  acts  deposed  to  against  Kwok-a-Sing 
on  this  second  occasion  are  the  same  felonioas  acts  and  no 
other  as  those  in  respect  of  which  he  was  on  the  7th  of  Feb- 
ruary committed.  He  also  deposed  that  Kwok-a-Sing  was 
on  tne  10th  of  May  committed  by  Mr.  May,  and  the  offence 
charged  in  that  warrant  is  the  same  and  no  other  as  that  for 
which  he  was  committed  on  the  7th  of  February  last.  No 
"affidavit  in  contradiction  or  explanation  having  been  filed,  I 
must  take  these  statements,  so  far  as  thev  are  statements  of 
facts  and  not  conclusions  of  law,  as  established  for  the  pur- 
poses of  the  present  decision Now,  considering  that 

the  Habeas  Corpus  Act  was  passed,  inter  alia^  to  prevent 
oppression  by  repeated  arrests  for  the  same  offence,  I  read 
the  operative  words  of  sect.  6  as  applicable  to  this  prisoner, 
thus",  that  no  person  set  at  large  upon  anv  habeas  corpus 
shall  be  again  imprisoned  or  committed  '  for  the  same  offence,* 
by  any  person  other  than  by  the  legal  process  of  the  '  court 
having  jurisdiction  of  the  cause.'  I  am  of  opinion  that  the 
subsequent  part  of  this  section  which  gives  a  right  of  action 
need  not  be  referred  to  for  the  purpose  now  before  me. 
Now,  as  I  have  said,  I  am  bound  to  believe  the  uncontra- 
dicted affidavit,  that  *the  offence  mentioned  in  each  of  [189 
Mr.  May's  commitments  is  one  and  the  same,  and  no  other ; 
moreover,  the  bad  act  which  is  the  meaning  of  '  offence,'  as 
set  out  in  each  column,  appears  to  me  to  be  the  same  in  sub- 
stance. Now,  who  or  what  has  authority  given  to  him  or  it 
to  aj^in  imprison  or  arrest  the  man  set  at  large }  The  ^  court 
having  jurisdiction  of  the  cause,'  and  no  other.  Can  Mr. 
May,  or  can  his  court,  be  so  designated?  Cox  v.  Coleridge^ 
1  B.  &  C.  37,  but  which  I  always  read  in  3  Burns'  Jur.,  by 
Chetwvn,  1826,  a  most  instructive  case,  with  which  I  was 
more  mmiliar  some  thirty  or  forty  years  ago  than  now,  shows 
that  although  when  sitting  to  punish  under  a  statute,  Mr. 
May  sits  as  a  court ;  yet  that  when  he  sits  as  a  magis- 
trate with  a  view  to  committal  for  trial  before  this  court 
his  magistracy  is  not  a  court ;  his  is  a  '  preliminary  inquiry' 
and  not  a  'trial.'  But  concede  it  to  be  a  'court,^  has  it  or 
can  it  have  'jurisdiction  of  the  cause'?  Now  jurisdiction  is 
an  authority y^^  dicer e^  which  has  been  well  translated  'to 
pronounce  judgment,'  to  give  a  judicial  decision,  that  is,  to 
end  and  determine  the  cause ;  wnich  Mr.  May  certainly  has 
no  authority  to  do.  This  simple  etymological  analysis  con- 
clusively, to  my  mind,  excludes  Mr.  May's  power  to  commit, 
as  an  exception  to  the  general  prohibition  of  a  second  com- 
mitment in  the  6th  section " 
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Subsequentlv  to  this  judgment  a  declaratory  ordinance  was 
passed  by  the  legislature  of  Hong  Kong  to  remove  doubts  as 
to  the  application  of  Ordinance  No.  2  of  1850  to  the  Treaty 
of  Tientsin ;  and  it  was  thereby  declared  that  Ordinance  No.  2 
of  1860  shall  be  deemed  to  apply  to  that  treaty. 

On  the  6th  of  February,  1873,  leave  was  granted  by  Her 
Majesty  in  council  to  bring  the  present  appeal  to  reverse  the 
two  orders  of  discharge. 

The  Attorney-Oeneral  (Sir  J.  D.  Col€ridqe\  the  SoUcitor- 
Oeneral  (Sir  O.  Jesset),  and  Mr.  O.  Bowen^  tor  the  appellant : 
The  ordinance  of  1860  is  still  in  force,  and  is  appucable  to 
the  Treaty  of  Tientsin. 

[LoBD  Justice  Mellish  :  There  is  no  doubt  that  in  Eng- 
land no  treaty  unconfirmed  by  act  of  Parliement  would  be 
1901  sufficient  to  *enable  a  person  to  be  given  up.  How 
£ir  tnat  may  be  so  in  a  Crown  colony,  I  do  not  know.] 

The  Treaty  of  the  Bogue  was  not  wholly  put  an  end  to  by 
the  war;  for  it  was  revived  on  the  declaration  of  i)eace. 
After  a  war  the  general  treaties  are  usually  revived,  some- 
times in  express  terms,  sometimes  by  some  act  of  recogni- 
tion. On  the  revival  of  the  treaty,  it  was  not  necessary  to 
re-enact  the  ordinance  that  was  applicable  to  the  treaty.  On 
the  making  of  the  Treaty  of  Tientsin,  although  the  Treaty 
of  the  Bogue  was  abro^ted,  it  was  in  reality  included  in  the 
new  treaty  together  with  some  improvements.  Moreover, 
the  legislature  of  the  colony  has  now  passed  a  declaratory 
enactment  declaring  that  the  ordinance  of  1850  refers  to  the 
Treaty  of  Tientsin. 

[LoBD  Justice  Mellish  :  There  is  no  case,  that  I  know 
of — ^and  it  aj)pears  to  me  to  involve  an  important  principle — 
where,  even  if  a  declaratory  statute  is  passed  after  a  formal 
decision  of  a  court,  it  has  altered  that  decision.  The  Court 
of  Appeal  has  to  decide  whether  the  judge  did  right  at  the 
time  ne  decided  the  case.  The  new  ordinance  no  doubt  ap- 
plies to  litigation,  which  is  going  on  at  the  time ;  but  the 
question  is,  does  it  applv  so  as  to  make  erroneous  a  judg- 
ment which  has  already  been  given  ?] 

The  new  ordinance  declares  what  the  law  is  now,  and  what 
it  always  was ;  the  chief  justice,  therefore,  took  an  errone- 
ous view  of  the  law,  and  nis  decision  ought  to  be  reversed 
by  the  Court  of  Appeal. 

[Lord  Justice  Mellish:  I  have  an  impression  that  a 
Crown  colony  has  not  jurisdiction  to  make  such  a  law.  It 
was  held  in  Phillips  v.  Eyre  (*^  that  it  can  pass  acts  for  in- 
demnifying people ;  but  I  tliink  everybody  was  of  opinion 

(')  Law  Rep.,  4  Qv  B.,  226;  6  Q.  B.,  1. 


Digitized  by  VjOOQ IC 


VoL  v.]  CASES  IN  THE  PRIVY  COUNCIL.  153 

J.G.         Attorney-General  for  the  Colony  of  Hong  Kong  y.  Kwok-a-Sing.       187S 

on  that  occasion  that  the^  clearly  conld  not  have  passed  an 
act  of  attainder ;  and  this  is  substantially  an  act  of  attainder 
on  your  hypothesis.] 

This  is  a  Crown  colony,  and  the  Queen  can  give  any  powers, 

[Lord  Justice  Mellish  :  She  cannot  give  a  power  which 
deprives  English  subjects  of  their  rights.  She  cannotgive  a 
power,  for  instance,  to  make  torture  lawful  in  Hong  BLong.] 

We  are  not  prepared  to  say  she  cannot,  unless  you  find 
an  act  of  the  imperial  legislature  cuttingshort  the  power. 

*With  regard  to  the  charge  a^inst  Kwok-a-Sing,  [191 
murder  committed  by  a  Chinese  is  an  oflfence  against  the 
laws  of  China,  wheresoever  it  is  committed,  and  consequently 
comes  within  the  ordinance.  Here  a  Frenchman  was  murdered 
by  a  Chinese  on  board  a  French  ship  at  sea ;  nevertheless  it  is 
an  offence  against  the  Chinese  law.  It  is  not  necessary  for  us 
to  prove  this  ;  for  the  court  will  assume  that  murder  is  an  of- 
fence against  the  laws  of  all  civilized  nations,  and  is  therefore 
an  offence  against  the  laws  of  China.  All  that  was  required 
before  the  magistrate  was  a  priTna  facte  case.  If  the  crimes 
that  come  witnin  the  ordinance  of  1860  are  to  be  limited  at 
all,  they  should  be  limited  to  all  such  crimes  as  would,  if 
committed  by  a  British  subject,  be  justiciable  by  the  courts 
of  Hong  Kong. 

With  regard  to  the  crime  being  piracy  jure  gentium^  that 
is  a  crime  against  the  laws  of  everv  country ;  and  is  a  forti- 
ori^ a  crime  against  the  laws  of  China.  Thus,  although  the 
charge  of  piracy  might  be  justiciable  at  Hong  Kong,  never- 
theless he  ought  to  be  given  up  to  China  under  tne  ordi- 
nance and  the  treaty.    For  he  clearly  was  guilty  of  piracy. 

As  to  the  second  order  of  discharge,  it  was  based  on  Kwok- 
a- Sing' 8  having  been  arrested  for  the  "same  offence."  But 
the  offence  was  in  reality  wholly  different.  The  facts  lead- 
ing to  the  arrest  were  the  same ;  but  the  same  facts  may 
give  rise  to  several  different  offences. 

Mr.  Fitz  James  Stephen^  Q.C.,  and  Mr.  A.  P.  Stone^  for 
the  respondent :  It  would  seem  to  be  a  reasonable  interpre- 
tation of  the  Habeas  Corpus  Act  that  when  a  man  has  been 
committed  on  one  set  of  lacts,  and  the  court  has  allowed  a 
discharge  under  the  act,  then  he  should  not  be  imprisoned 
again  on  the  same  set  of  facts.  However,  it  does  not  make 
much  difference  whether  the  second  order  is  right  or  not,  for 
it  did  not  act  as  an  acquittal ;  Kwok-a-Sing  is  still  liable  to 
be  tried  on  the  charge. 

With  regard  to  the  first  order,  the  chief  justice  of  Hong 
Kong  was  of  opinion  that  the  Ordinance  No.  2  of  1850  was 
no  longer  of  any  effect.  It  is  clear  that  the  Treaty  of  the 
8  Eng.  Kw,  20 
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Bogne  was  pnt  an  end  to  by  the  war,  and  afterwards  was 
192]  expressly  abrogated  by  the  *Treaty  of  Tientsin.  There- 
upon the  ordinance,  which  was  passed  for  the  purpose  of  car- 
rying the  treaty  into  effect,  also  came  to  an  end.  It  cannot  be 
contended  that  the  ordinance  would  stand  independently  of 
the  treaty,  for  when  the  treaty  no  longer  existed,  there  was 
no  machinery  for  the  execution  of  the  ordinance.  If  it  was 
intended  that  the  ordinance  should  refer  to  the  Treaty  of 
Tientsin,  the  legislature  ought  to  have  passed  some  enact- 
ment expressly  to  that  effect. 

[LoKD  Justice  Mellish  :  Supposing  we  had  the  misfor- 
tune to  have  a  war  with  Prance,  and  at  the  end  of  the  war 
it  was  said  all  the  treaties,  including  the  extradition  treaty, 
should  come  into  force  again,  I  should  doubt  whether  it 
would  require  a  fresh  act  of  Parliament.] 

It  is  said  that  the  new  ordinance  is  declaratory — that  it 
declares  that  the  ordinance  of  1850  always  did  reier  to  the 
Treaty  of  Tientsin.  This  new  ordinance  was  passed  after 
the  delivery  of  the  chief  justice's  iudgment.  If  the  Privy 
Council  are  to  consider  this  new  oroinance  in  their  consider- 
ation of  the  appeal,  there  would  be  in  effect  an  appeal  from 
the  chief  justice  to  the  legislature  of  Hong  Kong.  The  new 
ordinance  is  intended  to  be  merely  a  declaration  of  the  way 
in  which  the  law  shall  be  read  for  the  future. 

The  charge  against  Kowk-a-Sing  is  the  murder  of  a 
Frenchman  oy  a  Chinese  on  board  a  French  ship  at  sea. 
It  has  not  been  shown  that  this  is  an  offence  against  Chi- 
nese law.  A  corresponding  act  by  an  Englishman  would 
not  be  an  offence  against  the  common  law ;  it  could  only  be 
tried  in  England  under  a  recent  statute.  But  even  if  the 
murder  be  an  offence  against  Chinese  law,  it  does  not  come 
within  the  ordinance  of  1860.  There  must  be  some  limita- 
tion on  the  words  of  that  ordinance.  Persons  charged  with 
political  crimes,  for  instance,  could  not  be  given  up,  although 
what  they  had  done  might  be  an  offence  against  the  law  of 
China;  nor  could  persons  charged  with  trans^ssing  the 
Chinese  ceremonial  law.  The  words  of  the  ordinance  must 
be  subject  to  all  reasonable  exceptions,  such  as  where  the 
more  humane  laws  of  more  civilized  nations  differ  from  those 
of  China.  It  would  be  an  extraordinary  arrangement,  if 
we  gave  up  persons  not  guilty  of  offences  under  the 
193J  *Enghsh  law:  Anderson's  C(ise{')\  Re  Ternan^  or 
Be  Tlvnan{^)\  lie  Windsor  {*). 

The  crime  that  was  committed,  if  any,  was  pii-acy  Jure 

(')  20  Upper  Canada  Q.B.  Rep.,  124.  («)  33  L.  J.  (M.C.).  201 ;  9  Cox  C.  C,  622. 

(«)  34  L.  J.  (M.C.),  163. 
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2entium^  and  is  therefore  justiciable  at  Hong  Kong.  That 
einj5  so,  he  ought  not  to  be  given  up  to  the  Chinese  to  be 
tried  by  them,  but  he  ought  to  be  tried  at  Hong  Kong.  But 
the  crime  was  not  piracy  yz^re  gefrdium;  because,  to  con- 
stitute that,  there  must  have  been  violence  ah  eoctra^  or  the 
ship  must  have  been  run  away  with  for  the  purpose  of 
depredation. 

However,  we  contend  that  no  crime  was  committed.  The 
coolies  had  reasonable  ground  for  supposing  that  they  were 
deprived  of  their  liberty  by  the  cai)tain  and  crew  of  the 
ship ;  they  took  possession  of  the  ship,  and  used  a  certain 
amount  of  violence  with  a  view  to  recovering  their  liberty ; 
and  in  estimating  the  amount  of  violence  that  would  be  rea- 
sonably necessary  under  those  circumstances,  we  must  ap- 
ply a  different  standard  in  the  case  of  ignorant  Chinese 
coolies  from  that  which  would  be  applied  in  the  case  of  Euro- 
peans. 

An  appeal  ought  not  to  be  heard  on  a  case  habeas  of  corpus^ 
inasmucn  as  there  is  no  final  conclusion  arrived  at  by  the 
decision  of  the  judge :  Qtieen  v.  Bertrand  (*) ;  He  Nahon  and 
Parie7ite{*). 

The  Solicitor-General  replied. 

In  the  course  of  the  arguments  the  following  were  referred 
to :  Legislative  Assembly  of  Victoria  v.  Olass  (") ;  United 
States  V.  Smith  (*) ;  United  Stales  v.  Palmer  {*) ;  Bennet  v. 
Burley{^). 

Judgment  having  been  reserved  by  their  lordships  was 
now  delivered  by 

The  Lord  Justice  Mellish  ;  This  is  an  appeal  by  the 
attomev-eeneral  of  the  colony  of  Hong  Kong  from  a  judg- 
ment of  the  Supreme  Court  of  that  colony,  *whereby  [194 
the  respondent,  Kwok-a-Sing,  a  Chinese  coolie,  who  had  been 
brought  before  the  court  by  a  writ  of  habeas  corpus^  was 
ordered  to  be  released  from  custody,  and  an  order  made 
thereon  dated  the  18th  of  April,  1871,  and  also  fi-om  a  iudg- 
ment  and  order  of  the  same  court,  dated  the  22d  of  May, 
1871,  whereby  he  was  again  ordered  to  be  released  from 
custody. 

The  first  writ  of  habeas  corpus  was  issued  on  the  7th  of 
Februarj^,  1871,  and  was  directed  to  the  keeper  of  the  goal 
at  Victoria,  Hong  Kong.  The  return  to  the  writ  was  dated 
the  same  day,  and  set  out  a  warrant  of  a  police  magistrate, 
which  was  as  follows : 

(»)  Law  Rep.,  1  P.  C,  630.  (*)  6  Wheaton,  U.  S.,  163. 

(»)  2  Knapp.  66.  (»)  8  Wheaton,  U.  8.,  610. 

(«;  7  Muore,  P.  C.  (N.S,),  449.  (•)  1  ITpper  Canada  Law  J.,  46. 
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'''Whereas  the  above-mentioned  defendant  was  on  this 
date  duly  convicted  before  Charles  May,  Esquire,  one  of 
Her  Majesty's  justices  of  the  peace  for  the  said  colony,  for 
that  a  communication  having  been  received  requiring  the 
rendition  of  the  defendant,  on  behalf  of  the  Chinese  govern- 
ment, as  a  subject  of  China,  who  has  committed  certain 
crimes  and  offences  against  the  laws  of  China  bv  participat- 
ing in  the  murder  of  a  portion  of  the  crew  of  tne  French 
ship  Nouvelle  Penelope;  and  it  appearing  to  me,  upon 
investigation  of  the  case,  that  there  is  cause  to  believe  tnat 
the  said  defendant  is  a  subject  of  China,  and  has  committed 
the  said  crimes  against  the  laws  of  China  by  feloniously 
seizing  the  said  ship  at  sea,  and  b}r  murdering  the  captain  and 
certain  of  the  crew  of  the  said  ship  on  the  4th  October  last 
past  at  sea ;  and,  further,  that  after  the  commission  of  the 
said  crime  did  feloniously  seize  a  boat  belonging  to  the  said 
ship,  and  land  at  a  place  called  Pakha,  in  Chinese  territory, 
on  the  11th  October  aforesaid,  and  it  was  thereupon  ad- 
judged that  the  said  defendant,  for  the  said  offence,  should 
he  committed  to  goal  for  detention  pending  the  receipt  of 
orders  from  his  excellency  the  lieutenant-governor  as  to 
his  further  disposal. 

"  These  are  merefore  to  command  you,  the  said  constable, 
to  take  the  said  defendant  and  safely  to  convey  to  the  said 

foal  and  there  to  deliver  him  to  the  said  superintendent  or 
:eeper,  together  with  this  precept;  and  I  do  hereby  com- 
mand you,  the  said  superintendent  or  keeper,  to  receive  the 
said  defendant  into  your  custody  in  the  said  goal,  and  there 
to  imprison  him  as  aforesaid. 

"  GFiven  under  my  hand  and  seal  at  Victoria  aforesaid, 
195]  this  seventh  *day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-one. 

"C.  May,  Police  Magistrate." 
This  warrant  was  issued  under  an  ordinance  of  the  colony, 
No.  2,  of  1850.  By  the  IXth  article  of  the  Supplementary 
Treaty  of  Nankin,  dated  the  8th  of  October,  1843,  called  the 
Treaty  of  the  Bogue,  it  was  agreed  that,  if  lawless  natives 
of  China,  having  committed  crimes  or  offences  against  their 
own  government,  shall  flee  to  Hong  Kong,  a  communication 
shrill  be  made  to  the  proper  English  omcer,  that  the  said 
criminals  and  offenders  may  be  seized,  and  on  proof  or  ad- 
mission of  their  guilt  be  delivered  up. 

Ordinance  No.  9^  of  1860,  was  passed  by  the  legislative 
council  of  the  colony,  and  the  material  parts  of  it  were  as 
follows  [see  ante^  p.  182.] 
By  the  Treaty  of  Tientsin,  made  the  26th  of  June,  1858, 
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new  provisions  were  made  with  regard  to  the  extradition  of 
criminals  from  the  colony  of  Hong  Kong  to  the  Chinese 
government,  in  substitution  of  those  of  the  Treaty  of  the 
Sogue,  which  was  abrogated. 

The  depositions  taken  before  the  magistrate,  and  the 
documents  before  him,  having  reference  to  the  committal  of 
Kwok-a-Sing,  were  afterwards  brought  before  the  Sujjreme 
Court  in  obedience  to  a  writ  of  certiorari.  The  depositions 
contained  the  evidence  of  Wong  Akee  and  Chun  Assan,  two 
Chinese  who  had  been  passengers,  and  of  Paul  Verret  and 
Joseph  Simon,  two  Frenchmen,  who  had  been  seamen,  on 
board  the  French  ship  Nouvelle  Penelope,  which  left  Macao 
on  the  Ist  of  October,  1870,  with  310  Chinese  coolies  on 
board  on  a  voyage  to  Peru.  All  the  coolies  were  examined 
by  the  Portuguese  authorities  at  Macao  before  they  em- 
barked, to  ascertain  that  they  went  voluntarily ;  but  neverthe- 
less Wong  Akee  said  that  he  was  kidnapped,  which  he 
explained  to  mean  that  he  had  been  persuaded  by  a  fraud 
to  go  to  the  barracoon,  and  that  he  told  the  authorities  he 
was  willing  to  go  to  Peru,  contrary  to  the  truth,  because, 
from  the  threats  of  the  Chinese  who  brought  him  there,  he 
was  afraid  that  his  head  would  be  cut  off  if  he  did  not.  It 
was  also  proved  that  about  100  of  the  other  coolies  said  that 
*they  were  kidnapped.  There  was  no  proof  that  Kwok-  [196 
a-Sin^  had  been  kidnapped,  or  that  he  was  among  those  who 
said  m&y  had  been  kidnapped.  The  master  of  the  ship  and 
the  charterer  selected  eight  of  the  coolies  to  be  headmen 
over  the  others,  and  paid  them  three  dollars  apiece  a  month 
for  acting  as  headmen.  Kwok-a-Sing  was  one  of  those 
selected.  At  half- past  four  on  the  afternoon  of  the  4th  of 
October,  1870,  when  the  ship  was  prosecuting  her  voyage  on 
the  high  seas,  about  twenty  of  the  coolies  collected  near  a 
seaman,  who  was  keeping  guard  at  a  barrier  that  was  placed 
across  the  deck,  attacked  him,  and  threw  him  overboard. 
They  afterwards  attacked  the  captain,  who  was  walking 
unarmed  on  the  deck,  killed  him,  and  threw  him  overboard. 
They  also  killed  several  others  of  the  crew,  and  obtained 
complete  command  of  the  vessel  and  changed  her  course  to 
the  coast  of  China.  It  was  positively  sworn  by  Chun  Assan 
that  Kwok-a-Sing  was  one  of  those  who  attacked  the  cap- 
tain, and  the  other  witnesses  proved  that  he  was  one  of  the 
coolies  who  kept  the  command  of  the  vessel  until  the  vessel 
arrived  back  on  the  coast  of  China.  There  was  also  some 
evidence  that  Kwok-a-Sing  and  other  coolies  took  posses- 
sion of  the  captain's  watch  and  a  quantity  of  dollars  on 
board.     When  the  ship  arrived  on  the  coast  of  China, 
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Kwok-a-Sing  and  other  coolies  left  the  vessel  in  a  boat. 
The  vessel  itself  was  run  aground,  and  was  left  to  be  plun- 
dered by  the  natives. 

Among  the  documents  returned  by  the  magistrate  to  the 
Supreme  Court  was  the  following  letter  from  the  colonial 
secretary  to  the  magistrate : 

' '  Hong  Kong.  Colonial  Secretary' s  Office, 

-'Sir,  3d  February,  1871. 

"I  have  the  honor  to  acquaint  you,  by  desire  of  his  excel- 
lency- the  lieutenant-governor,  that  an  application  has  been 
received  from  Her  Majesty's  Consul  at  Canton,  claiming  on 
behalf  of  the  Chinese  authorities  the  rendition  of  the  man 
Aping,  who  is  charged  with  participation  in  the  murder  of  a 
portion  of  the  crew  of  the  French  ship  Nouvelle  Penelope. 

"I  have,  &c., 

"J.  G^ardiner  Austin, 

''C.  May,  Esq.,  "Colonial  Secretary. 

"  First  Police  Magistrate." 
197]  *Several  objections  were  made  to  the  validity  of  the 
return,  and  were  argued  before  the  chief  justice.  He  deliv- 
ered judgment  on  the  29th  of  March,  1871,  and  held  several 
of  the  objections  to  be  valid,  and  afterwards,  on  the  18th  of 
April,  1871,  ordered  Kwok-a-Sing  to  be  discharged. 

On  the  26th  of  April,  1871,  the  attorney-general  caused 
Kwok-a-Sing  to  be  again  arrested  on  a  charge  of  piracy  yi^re 
gmtium^  with  a  view  to  his  trial  on  that  charge  before  the 
Supreme  Court  of  Hong  Kong.  The  evidence  of  witnesses 
was  again  taken,  and  itwok-a-Sing  was  committed  for  trial. 
Another  writ  of  habeas  corpus  was  issued,  and  return  made 
settine  out  the  magistrate's  warrant,  by  which  he  was  com- 
mitted to  take  his  trial.  On  the  22d  of  May,  1871,  he  was 
again  ordered  to  be  discharged,  upon  the  ground  that  his 
second  arrest  was  a  violation  of  the  6th  section  of  the  Habeas 
Corpus  Act. 

The  first  question  which  their  lordships  will  consider  is 
whether,  assuming  that  there  was  sufficient  priTna  fade 
evidence  against  Kwok-a-Sing  to  prove  that  he  was  guilty 
of  the  murder  of  the  French  captain,  and  that  he  was  guilty 
of  piracy  jure  gerdium  in  running  away  with  the  Frencn 
vessel,  these  acts  constitute  crimes  and  offences  againlst  the 
law  of  China  within  the  meaning  of  the  first  section  of  Ordi- 
nance No.  2  of  1850,  or  crimes  and  offences  against  the 
government  of  China  within  the  preamble  of  the  same  ordi- 
nance. There  is  no  doubt  that  the  extreme  generality  of  the 
words  *' crimes  and  offences  against  the  law  of  China" 
makes  their  construction  very  difficult.     They  cannot  be 
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intended  to  mean  that  every  Chinese  subject  who  is  proved  to 
have  done  something  which  the  law  of  China  makes  a  crime 
or  an  offence  is  to  be  given  up  to  the  Chinese  government. 
If  this  were  the  meaning  of  the  words,  every  Chinese  who 
had  done  something  which  the  law  of  China  treats  as  a  polit- 
ical offence,  or  who  had  done  anything  which  the  law  of 
China  treats  as  criminal,  though  the  law  of  all  European 
countries  treats  it  as  innocent,  might  be  given  up.  Some 
limitation,  therefore,  must  be  put  upon  the  meaning  of 
the  words ;  and  their  lordships  think  that,  in  determininff 
what  that  limitation  is  to  be,  they  ought  to  bear  in  mind 
the  position  of  the  colony  of  Hong  Kong  with  reference 
to  Cnina.  Th^re  was,  when  the  treaty  was  made,  a  man- 
ifest risk  that  the  colony  of  Hong  Kong  might  *become  [198 
the  refuge  of  the  criminal  classes  of  tne  city  of  Canton  and 
other  Chmese  towns  ;  and  it  was  impossible  that  the  colonial 
government  could  punish  Chinese  subjects  for  acts  commit- 
ted within  the  territory  of  China.  Having  regard  to  this 
object,  their  lordships  think  that  the  words  ''crimes  and 
offences"  ought  to  be  confined  to  those  ordinary  crimes  and 
offences  which  are  punishable  by  the  laws  of  all  nations, 
and  which  are  not  peculiar  to  the  laws  of  China.  In  the 
Treaty  of  Tientsin  the  persons  to  be  delivered  up  are  described 
generally  as  criminals.  All  ordinary  crimes — such  as  mur- 
der, robbery,  theft,  arson — committed  by  a  CMnese  within 
Chinese  territory  or  in  Chinese  ships  on  the  high  seas  would 
be  within  the  meaning  of  the  ordinance.  Their  lordships 
are  also  of  opinion  that  piracy,  at  least  in  certain  circum- 
stances, would  be  within  the  meaning  of  the  ordinance. 
They  think  it  may  properly  be  assumed,  without  proof,  that 
China  has  laws  to  punish  piracy  on  her  own  coast,  and  if  it 
was  proved  that  a  subject  of  China  who  had  taken  refuge  in 
Hong  Kong  was  a  pirate  in  this  sense,  that  he  was  a  person 
who  went  from  the  Chinese  coast  to  plunder  ships  at  sea, 
returning  with  his  plunder  again  to  China,  they  are  of 
opinion  that  such  a  person  might  be  given  up  under  the 
ordinance.  On  a  claim  for  the  rendition  of  such  criminals 
as  these  it  would  not,  in  their  lordships'  opinion,  be  neces- 
sary to  produce  the  evidence  of  experts  to  prove  what  is  the 
law  of  China. 

Their  lordships  have  now  to  consider  whether  there  was 
evidence  that  Kwok-a-Sing  had  been  guilty  of  crimes  against 
the  laws  of  China  within  the  meaning  of  the  ordinance.  He 
is  accused  of  two  crimes,  murder  and  piracy.  The  alleged 
murder  was  the  murder  of  a  Frenchman  on  board  a  French 
ship,  in  which  Kwok-a-Sing  was  a  passenger,  on  the  high 
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scas.  They  have,  therefore,  to  consider  Whether  murder  by 
a  subject  of  China  of  a  person  who  was  not  a  subject  of 
China,  committed  outside  the  Chinese  territory,  is  a  crime 
against  the  laws  of  China  within  the  meaning  of  the  ordi- 
nance;  and  they  are  of  opinion  that  it  is  not.  Their  lord- 
ships cannot  assume,  without  evidence,  that  China  has  laws 
by  which  a  Chinese  subject  can  be  punished  for  murdering 
beyond  the  boundary  of  the  Chinese  territory  a  i)erson  not 
a  subject  of  China.  Up  to  a  comparatively  late  period 
England  had  no  such  laws.  Moreover,  although  any  nation 
19y]  may  make  laws  to  punish  its  own  subjects  *for  offences 
committed  outside  its  own  territory ;  still,  in  their  lordships* 
opinion,  the  general  principle  of  criminal  jurisprudence  is 
that  the  quality  of  the  act  done  depends  on  the  law  of  the 
place  where  it  is  done.  Now,  the  law  as  to  what  constitutes 
murder  differs  in  different  places.  Suppose  that  a  subject 
of  China  kills  an  Englishman  within  English  territory,  or  on 
board  an  English  ship,  under  circumstances  which,  accord- 
ing to  English  law,  might  amount  to  manslaughter  only, 
could  it  possibly  be  right  for  the  English  government  to 
surrender  such  a  i)erson  to  the  Chinese  government  to  be 
tried  according  to  Chinese  law^  to  which  the  distinctions 
between  murder  and  manslaughter  may  be  wholly  unkno^Ti. 
On  the  whole,  therefore,  on  these  two  grounds — ^first,  that- 
it  cannot  be  assumed  without  evidence  that  there  is  any  law 
in  China  to  punish  a  Chinese  subject  for  a  murder  committed 
upon  a  foreigner  within  foreign  territory ;  and,  secondly, 
because,  even  if  it  could  be  assumed  that  there  was  such  a 
law,  still,  this  oflfence  having  been  committed  within  Preut^h 
territory,  ought  to  be  treated  as  an  offence  against  French 
law,  and  not  as  an  offence  against  Chinese  law,  their  lord- 
ships are  of  opinion  that  there  was  no  evidence  before  the 
magistrate  that  Kwok-a-Sing,  in  murdering  the  French  cap- 
tain, committed  an  offence  against  the  laws  of  China  accoiu- 
ing  to  the  true  construction  of  the  ordinance. 

Their  lordships  have  next  to  consider,  whether  there  was 
sufficient  evidence  before  the  magistrate  that  Kwok-a-Sing 
had  committed  an  act  of  piracy ^z^re  gentium;  and,  if  there 
was  such  evidence,  whether  that  would  make  his  imprison- 
ment, for  the  purpose  of  being  delivered  to  the  Chinese 
authorities,  lawful. 

Now,  their  lordships  are  of  opinion  that  there  was  before 
the  magistrate  ^xxSioieiit  priiria  facie  evidence  that  Kwok-a- 
Sing  had  committed  an  act  of  piracy ^z^re  gentium  to  justify 
his  committal  for  trial  for  that  offence  at  Hong  Kong.  Tliey 
see  no  reason  to  doubt  that  the  charge  of  Sir  Charles  Hedges, 
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judge  of  the  High  Court  of  Admiralty,  to  the  grand  jury,  as 
reported  in  the  case  of  Rex  v.  Dawson  (*),  and  which  was 
made  in  the  presence  and  with  the  approval  of  Chief  Justice 
Holt,  and  several  other  common  law  judges,  contains  a  cor- 
rect exposition  of  the  law  as  to  what  constitutes  piracy  y^^re 
gentium.  He  there  says,  "Piracy  is  only  a  *8ea  term  [200 
for  robbery,  piracy  being  a  robbery  within  the  jurisdiction 

of  the  admiralty If  the  mariners  of  any  ship  shall 

violently  dispossess  the  master,  and  afterwards  carry  away 
the  ship  itself  or  any  of  the  goods  with  a  felonious  intention 
in  any  place  where  the  lord  admiral  hath  jurisdiction,  this 
is  robbery  and  piracy."  Of  course  there  can  be  no  difference 
between  mariners  and  passengers,  and  there  was  unques- 
tionably evidence  that  Kw^ok-a-Sing  was  a  partv  to  violently 
dispossessing  the  master  and  carrying  away  the  ship  itself 
and  the  goods  therein  ;  and  the  only  question  can  be  whether 
there  was  suJQScient  evidence  that  tne  act  was  done  with  a 
felonious,  that  is  a  piratical,  intention.  In  their  lordships' 
opinion,  there  was  evidence  of  such  an  intention  on  the  part 
oi  Kwok-a-Sing  fit  to  be  left  to  a  jury,  though  they  wish  to 
be  understood  as  giving  no  opinion  which  way  a  jury  ought 
to  find  on  this  question. 

Next,  it  must  be  considered  what  was  the  legal  duty  of 
the  magistrate  when  he  had  received  the  evidence ;  ought  he 
to  have  signed  a  warrant  enabling  the  governor  to  deliver 
Kwok-a-Sing  to  the  Chinese  authorities  to  be  tried  for  both 
murder  and  piracy,  or  ought  he  to  have  committed  him  to 
be  tried  for  the  piracy  at  Hong  Kong?  In  their  opinion  he 
ought  to  have  committed  him  to  be  tried  for  the  piracy  at 
Hong  Kong.  They  think  that  the  acts  of  ipm^jjure  gen- 
tium with  which  ETwok-a-Sing  was  charged  may  be  plainly 
distinguished  from  those  acts  of  piracy  which  they  have 
before  stated  to  be,  in  their  opinion,  within  the  ordinance 
and  the  treaties.  If  Chinese  subjects,  starting  from,  and 
returning  to,  Chinese  territory,  attack  a  ship  oi  some  other 
nation,  whether  in  harbor  or  at  sea,  they,  making  that  ter- 
ritory as  it  were  the  base  of  their  operations,  must  be  held 
to  commit  an  offence  against  the  municipal  law  of  China 
and  against  the  Chinese  government,  whether  they  commit 
an  act  of  piracy  jure  gentium  or  not ;  but  if  Kwok-a-Sing 
committed  an  offence  against  the  municipal  law  of  any 
nation,  he  committed  an  offence  against  the  municipal  law 
of  Prance,  to  which  he  was  subject  at  the  time,  and  not 
against  the  municipal  law  of  China ;  and  if  he  is  punishable 
by  the  law  of  China,  he  is  only  so  punishable  because  he 

(J)  13  State  Trials,  464. 

8Eno.  Rkp.  21 
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has  committed  an  act  of  piracy  which,  jure  gentium^  is  jus- 
ticiable everywhere.  They  are  of  opinion  that  such  an 
offence  is  not  an  offence  against  the  law  of  China  within  the 
201]  meaning  of  the  ordinance.  On  the  *  whole,  therefore, 
thev  are  of  opinion  that  the  warrant,  by  which  the  magistrate 
authorized  tne  governor,  if  he  thought  fit,  to  deliver  Kwok- 
a-Sing  to  the  Chinese  authorities  to  be  tried  by  them  for 
murder  and  piracy,  was  an  illegal  warrant,  and  one  bevond 
his  jurisdiction,  and  that,  therefore,  the  first  order  of  the 
lord  chief  justice  for  the  release  of  Kwok-a-Sing  was  right 
and  ought  to  be  affirmed. 

Having  come  to  this  conclusion,  their  lordships  need  not 
give  any  opinion  upon  the  validity  of  the  other  grounds  on 
which  the  chief  justice  thought  that  Kwok-a-Sing  ought, 
on  the  first  occasion,  to  be  discharged.  They  think,  how- 
ever, it  is  right  to  state  that  they  do  not  agree  with  the 
chief  justice  that  the  evidence  before  him  proved  that  La 
Nouveile  Penelope  was  a  slave-ship,  and  that  Kwok-a-Sing 
and  the  other  coolies,  who  acted  with  him,  were  justified  in 
killing  the  captain  and  the  French  sailors,  for  the  purpose 
of  obtaining  their  liberty.  There  was  evidence,  from  wnich 
it  might  be  inferred  that  some  of  the  coolies  had,  by  fraud 
or  by  threats  on  the  part  of  other  Chinese,  been  induced  to 
go  to  the  barracoon,  and  embark  on  board  the  ship  against 
their  will.  They  appear,  however,  all  to  have  professed  to 
the  Portuguese  autnorities  at  Macao  that  they  were  willing 
emigrants ;  and  there  was,  in  their  lordships'  opinion,  no 
suflacient  evidence  upon  the  depositions  that  either  the  Por- 
tuguese authorities  at  Macao,  or  the  French  captain  and 
crew,  were  any  parties  to  compelling  any  of  the  coolies  to 
leave  China  against  their  will. 

Their  lordships  have  next  to  consider  whether  the  judg- 
ment and  order  of  the  22d  of  May,  1871,  whereby  Kwok-a- 
Sing  was,  for  the  second  time,  discharged  from  custody,  was 
valid.  He  was  discharged  solely  upon  the  ground  that  he 
had  been  committed  a  second  time  for  the  same  offence,  con- 
trary to  the  6th  section  of  31  Car.  2,  c.  2.  They  cannot 
agree  with  the  construction  which  the  chief  justice  has  put 
upon  this  section  of  the  statute.  The  principal  object  of 
tlie  section  seems  to  have  been  to  prevent  persons,  who  had 
been  brought  up  on  a  writ  of  habeas  corpus^  and  discharged 
on  giving  bail  and  entering  into  their  own  recognizance,  from 
being  again  arrested  for  the  same  offence,  and  obliged  to  sue 
out  a  second  writ  of  habeas  corpus,  •  This  appears  from  the 
provision  by  which  tlie  person  discharged  ma^  be  again 
202]  arrested  by  the  *order  of  the  court,  wherein  he  shall 
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be  bound  by  recognizance  to  appear,  or  other  court  having 
jurisdiction  of  the  cause.  The  words  '*  other  court  having 
jurisdiction  of  the  cause,"  were  probably  added  to  meet  the 
case  of  an  indictment  having  been  moved  by  certiorari  from 
one  court  to  another. 

They  do  not  say,  however,  that  the  section  may  not  also 
apply  to  cases  where  a  prisoner  is  discharged  uncondition- 
ally upon  the  ground  that  the  warrant,  on  which  he  is  de- 
tained, shows  no  valid  cause  for  his  detention.  They  think, 
however,  it  can  only  apply  when  the  second  arrest  is  sub- 
stantially for  the  same  cause  as  the  first,  so  that  the  return 
to  the  second  writ  of  habeas  corpus  raises  for  the  opinion 
of  the  court  the  same  question  with  reference  to  the  validity 
of  the  grounds  of  detention  as  the  first.  In  the  present 
case  the  second  warrant  is  a  warrant  by  which  Kwok-a-Sing 
was  committed  to  take  his  trial  at  Efong  Kon^  for  piracy 
jure  gentium^  and  was,  in  their  opinion,  a  vaud  warrant. 
They  think  he  ought  not  to  have  been  discharged  from  his 
custody  under  that  valid  warrant  because  he  had  been  pre- 
viously discharged  from  an  unlawful  imprisonment. 

Their  lordships  will  accordingly  humbly  recommend  to 
Her  Majestv,  that  the  judgments  and  orders  of  the  Supreme 
Court  of  Hong  Kong  of  the  29th  of  March,  1871,  and  the 
18th  of  April,  1871,  should  be  affirmed,  and  that  the  juc 
ment  and  order  of  the  22d  of  May,  1871,  should  be  rever 
and  that  there  should  be  no  costs  of  the  appeal. 

Solicitor  for  the  appellant :  TJie  QweenHs  Proctor. 
Solicitors  for  the  respondent :   Sha^n^  Roscoe  &  Massey, 

See  6  Eng.  Bep.,  188  note. 
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[Law  Reports,  6  Prfyy  Coundl,  208.] 
J.  C,  (»)  April  22,  1873. 

203]  *RiCHARD  McCoNNEL,  Appellant ;  and  Arthur  H. 
Murphy  and  Jeremiah  C.  Murphy,  trading  under  the 
name  of  Arthur  H.  Murphy  &  Co.,  Respondents. 

ON  APPEAL  FROM  THE  COUBT  OP  QUEEN's  BENCH  FOR  THE  PROVINCE 
OP  QUEBEC,  CANADA  (•). 

Chn9trueti<m  of  Contract —  Words  of  Expeetamn^ — Estoppel  by  Pleading. 

A.  M.,  on  behalf  of  the  firm  of  M.  <b  Co.,  merchantB,  in  Q.,  of  which  he  was  a 
member,  entered  into  the  following  contract  with  R.  M. : 

"  R.  M.  sells,  and  Messrs.  M.  <&  Co.  buy,  all  of  the  spars  manufactured  by  R.  M., 
say  about  600  red  pine  spars,  averaging  by  culIer^s  measurement  in  Q.,  16  inches,  at 
the  sum  of,  dkc,  delivered  free  of  charge  in  Q.  The  above  spars  will  be  out  of  the 
lot  manufactured  by  J.  B.,  the  lengths  of  which,  according  to  his  specification,  I  am 
satisfied  with.** 

The  lot  manufactured  by  J.  B.  was  found  to  consist  of  603  spars,  of  which  only 
496  averaged  16  inches : 

Hdd,  upon  the  construction  of  the  contract,  that  M.  dk  Co.  were  bound  to  accept 
the  496  spars  at  the  rate  agreed  on,  the  words,  "  say  about  600  red  pine  spars,"  being 
words  of  expectation  and  estimate  only,  and  DOt  amounting  to  a  warranty. 

Where  the  declaration  shows  substiuitially  a  contract,  and  a  tender  in  compliance 
with  it,  the  plaintiff  is  not  estopped  from  contending  for  the  true  interpretation  of 
thA  contract  oy  the  fact  that  he  has  also  set  out  in  his  declaration  an  alternative  case 
of  a  tender  which  would  not  have  been  a  compliance. 

This  appeal  was  brought  from  the  decision  of  the  Court 
of  Queen^s  Bench  for  the  proyince  of  Quebec,  Canada,  pro- 
nounced in  an  action  which  was  instituted  by  the  appellant, 
a  person  engaged  in  the  lumber  trade,  residing  in  Ottawa, 
against  the  respondents,  who  were  timber  merchants  at 
Quebec,  for  not  accepting  certain  red  pine  spars  in  fulfil- 
ment of  a  contract  oi  sate  entered  into  between  the  parties 
on  the  22d  of  April,  1864 ;  and  the  principal  question  to  be 
decided  by  the  appeal  was  the  true  meaning  of  such  contract 
of  sale. 

204]  *The  course  of  business  in  the  lumber  trade  appears 
to  be  as  follows  :  A  lumberer  (as  a  person  engaged  m  the 
trade  is  called)  obtains  from  government  the  rignt  to  cut  tim- . 
ber  within  certain  limits  for  a  small  rental,  subject  to  the  pay- 
ment of  dues  on  the  timber  cut.  He  then  sends  into  the 
limits  a  party  of  woodsmen  to  fell  trees,  cut  oflf  the  branches, 
and  roughly  dress  them.  The  woodsmen  are  under  the  con- 
trol of  a  person  called  a  spar-maker,  who  selects  the  trees  to 

(*)  Present:  Sir  James  W.  Col  vile.  Sir  Robert  J.  Phillimore,  Sir  Montagus 
£.  Smith,  and  Sir  Robert  P.  Collier. 

(^)  The  MS.  notes  of  the  late  Mr.  Moore,  Q.C.,  have  been  used  |n  the  preparation 
of  t\\U  report. 
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be  cut  and  superintendB  the  mode  of  their  dreBsing ;  and 
the  value  of  spars  in  the  market  depends  partly  upon  the 
known  skill  and  experience  of  the  spar-maker  by  whom 
they  have  been  made.  The  spars  are  then  brought  down  in 
xafts  to  Quebec,  and  are  there  re-dressed  bv  licensed  persons 
called  cullers,  who  measure  them  on  behalf  of  government, 
for  the  purpose  of  ascertaining  the  amount  of  the  govern- 
ment dues.  The  size  of  spars  consists  in  their  length  and 
the  number  of  inches  of  their  girth,  and  their  value  increases 
greatly  with  their  size.  The  spar-makers  send  forward  to 
their  employer  an  estimate  of  the  probable  size  of  the  spars, 
allowing  for  the  reduction  that  wHL  take  place  by  the  re- 
dressing at  Quebec,  and  the  spar-makers  usually  allow  so 
liberally  for  the  loss  of  size  on  this  re-dressing  that  the 
actual  culler's  measurement  is  usually  from  one-half  to  one 
and  a  half  inches  greater  than  the  esomate  sent  down  from 
the  woods. 

The  cost  of  preparing  the  spars  is  often  advanced  in  part 
by  the  lumberer's  agents  at  Quebec,  who  then  exercise  a 
control  over  the  sale  of  the  spars  in  order  to  secure  them 
repayment. 

The  facts  of  the  present  case  were  as  follows : 

In  the  autumn  of  1863  the  appellant,  McConnel,  who 
carried  on  his  business  of  luinberer  on  the  Petewawa 
river,  employed  a  spar-maker  named  Brousseau,  who  was 
known  for  his  experience  and  skill,  to  superintend  the  mak- 
ing of  a  lot  of  spars,  giving  him  special  directions  that  on 
an  average  their  size  snould  amount  to  16  inches. 

Brousseau  accordingly  prepared,  during  the  winter  of 
1863-64, 603  spars,  whicn  were  known  in  the  trade  as  "  Brous- 
seau's  lot,"  and  he  forwarded  to  the  plaintiff  a  specification 
of  their  estimated  sizes,  the  average  size  being  15J  inches. 
Brousseau,  however,  informed  the  plaintiff  that  he  had 
made  so  large  an  allowance  in  his  estimate  for  their  loss  in 
re-dressing,  that  he  had  no  doubt  that  *their  aver-  [205 
age  size  when  measured  by  the  cuUers  at  Quebec  would  be 
16  inches. 

The  plaintiff  sent  the  specification  of  the  sizes  of  the 
spars  to  Messrs.  Ross  &  Co.,  who  had  advanced  him  money 
on  them,  and  acted  as  his  agents,  that  they  might  offer  the 
spars  for  sale. 

The  respondents,  Messrs.  Murphy  &  Co.,  having  seen  the 
specification,  but  not  the  spars  themselves,  entered  into 
communications  with  the  appellant  with  reference  to  the  pur- 
chase of  the  spars,  and  the  following  written  contract  was 
eventually  drawn  up  and  signed  by  both  parties : 


Digitized  by  VjOOQ IC 


166  CASES  IN  THE  PRIVY  COUNCIL.  [L.  R. 

1878  McConnel  v.  Murphy.  J.C. 

S^S  "Ottawa,  22d  April,  1864. 

P-g  *' Richard  McConnel,  Esq.,  sells,  and  Messrs.  Ar- 
jg  J  thur  H.  Murphy  &  Co.  buy,  all  the  spars  manufac- 
Q  £  tured  by  Ricnard  McConnel,  Esq.,  say  about  six 
-^  fl  , hundred  red  pine  spars,  averaging  by  culler's  mea- 
§  ^  g  surement  in  Quebec  sixteen  inches,  at  the  sum  of  thirty- 
^A'^  four  dollars  currency,  as  follows,  viz. : 
r§  ^  ^  One-third — cash, 

^"^^  •   One-third— 60  days, 

£  §  S  One-third— 90  days, 

'gf^^r  all  cash  less  two  and  a  half  per  cent,  on  two-thirds 
0  JO  P^of  the  amount,  delivered  free  of  charge  in  Quebec 
'^  S  5  during  the  season  of  1864,  optional  with  sellers  to 
^  S  S  choose  te!rms  of  payment.  The  above  spars  will  be 
g  S  ^  out  of  the  lot  manufactured  by  Mr.  John  Brousseau, 
::  3  S  t^®  lengths  of  which,  according  to  his  specification,  I 
am  satisfied  with.  The  whole  subject  to  the  approval  of 
Messrs.  Ross  &  Co.  of  Quebec. 

''  (Signed).  Richard  McConnel." 

Messrs.  Murphy  &  Co.  then  applied  to  Messrs.  Ross  &  Co. 
to  ratify  the  contract,  who  agreed  to  do  so  subject  to  certain 
alterations,  and  the  following  indorsement  was  made  on  the 
back  of  the  contract : 

*^  Quebec,  25th  April,  1864. 
"  Messrs.  A.  H.  Murphy  &  Co., 

"Gentlemen, 
"We  approve  of  the  sale  of  the  spars  made  to  you  by 
Mr.  R.  McConnel.     Received  the  five  hundred  dollars'  de- 
posit on  account  of  Mr.  Richard  McConnel. 

"(Signed)    Ross  &  Co. 
2061  *"It  is-  understood  that  Messrs.  A.  H.  Murphy  &  Co. 
are  bound  to  take  the  spars  whenever  they  come  down, 
whether  in  1864  or  1865,  and  that  Mr.  R.  McConnel  is 
bound  to  deliver  them  as  early  as  possible. 

"(Signed)  Arthur  H.  Murphy  &  Co. 

"  Ross  &  Co." 

The  spars  reached  Quebec  in  June,  1865,  and  were  then 
measured  by  a  licensed  culler,  when  it  was  found  that  496 

Sieces  out  oi  the  lot  averaged  16  inches,  whilst  the  remain- 
er  were  slightly  under  that  average.  On  the  11th  of  June, 
1865,  the  said  496  pieces  were  tendered  by  the  plaintiff  to 
the  defendants,  and  by  them  refused.  Subsequently,  on 
the  20th  of  June,  600  spars  averaging  16  inches,  104  of  them 
being  of  another  lot  (only  a  few  oi  which  were  manufac- 
tured by  Brousseau)  were  tendered  to  the  defendants  and 


Digitized  by  V:iOOQIC 


VoL  v.]  CASES  IN  THE  PRIVY  COUNCIL.  167 

J.C.  McConnel  v.  Murphy.  1878 

refused.  The  value  of  the  spars  had  fallen,  between  the 
date  of  the  contract  and  the  20th  of  June,  1866,  from  $34 
to  $15. 

On  the  9th  of  August,  1865,  the  appellant  commenced 
this  action  against  tne  respondents  for  not  accepting  the 
spars  so  tendered  in  fulfilment  of  the  contract,  and  claimed 
$10,000  as  damages. 

The  declaration  was  as  follows  : 

"  Richard  McConnel  of  the  township  of  Hull,  in  the  county  of  Ottawa,  in  Lower 
Canada,  lumber  merchant,  complains  of  Arthur  H.  Murphy  and  Jeremifdi  C.  Mur- 
phy, both  of  the  city  of  Quebec,  merchants  and  copartners,  trading  under  the  name 
of  Arthur  H.  Murphy  A  Co.,  and  by  this  declaration  represents  that  heretofore, 
to  wit,  on  the  22d  day  of  April,  1864,  at  Ottawa,  the  said  plaintiff  beins  then  en- 
gaged in  the  business  of  manufacturing  aod  causing  to  be  manufactured  red  pine 
spars,  the  said  plaintiff  and  defendants  did  conclude  and  agree  to  and  with  each 
other  respecting  the  purchase  and  sale  of  about  600  red  pine  spars.  That  the  said 
plaintiff,  on  the  day  and  year  aforesaid,  at  Ottawa,  did  agree  with  the  defendants  to 
sell,  and  did  then  and  there  sell  to  the  defendants,  who  then  and  there  bought  of  the 
plahitiff  all  the  spars  manufactured  by  the  plaintiff,  that  is  to  say,  about  600  red 
pine  spars,  which  should  average  by  culler's  measurement  in  Quebec  16  inches,  at 
the  rate  or  sum  of  $84  currency  each,  payable  one-third  cash  and  one-third  in  sixty 
days,  and  the  remaining  third  in  ninety  days,  it  being,  however,  optional  with  the 
pluntiff  to  elect  to  be  paid  all  in  ca^h,  and  in  such  case  a  reduction  of  21  per  cent. 
should  be  made  on  two-thirds  of  the  price  of  the  said  spars.  That  the  defendants 
agreed  vritb  the  plaintiff  on  the  day  aforesaid  to  pay  him  for  the  said  spars  at  the 
rates  aforesaid,  and  subject  to  his  election  to  be  paid  in  cash,  and  declared  that  they 
were  satisfied  that  the  said  spars  so  to  be  delivered  should  be  taken  out  of  a  lot  of 
spars  manufactured  by  Mr.  Jean  Brousseau.  That  the  plaintiff  aereed  to  deliver  the 
said  spars  to  the  defendants  *free  of  charge  in  Quebec  during  the  season  of  [90Y 
1864.  That  the  plaintiff  and  defendants  further  agreed  that  the  foregoing  mentioned 
contract  should  be  approved  of  by  Messrs.  Ross  (fe  Co.,  of  Quebec>  oefore  the  same 
should  be  binding  upon  them,  and  that  a  sum  of  $600  currency  should  be  paid  into 
the  hands  of  Messrs.  Ross  &  Co.  for  the  plaintiff  on  the  return  of  Mr.  Murphy,  to 
wit,  the  said  Arthur  H.  Murphy,  to  Quebec,  on  account  of  the  contract. 

"  That  on  the  25th  day  of  the  said  monUi  of  April  the  said  Ross  A  Co.  did  approve 
of  the  said  contract,  and  the  defendants  did  pay  into  their  hands  the  said  sum  of 
$600. 

"  That  on  the  day  last  aforesaid  the  defendants  did  bind  themselves  to  the  plain- 
tiff to  take  the  spars  whenever  they  came  down,  whether  in  the  year  1864  or  the 
year  1865,  the  said  plaintiff  being  bound  to  deliver  them  as  early  as  possible. 

"  And  the  plaintiff  avers  that  he  caused  the  spars  as  manufactured  by  Mr.  Jean 
Brousseau  to  oe  conveyed  to  Quebec  as  early  as  possible,  and  that  the  same  arrived 
in  Quebec,  that  is  to  say,  within  the  harbor  of  Quebec,  in  the  month  of  June  last 
past  That  the  said  spars  were  duly  measured,  and  in  the  said  lot  there  were  found 
only  496  pieces  which  averaged  16  inches  by  culler's  measurement  in  Quebec.  That 
the  said  496  spafs  were  duly  tendered  by  the  plaintiff  to  the  defendants  on  the  14th 
day  of  June  last  past,  and  ne,  the  plaintiff,  having  declared  .his  option  to  be  paid  in 
cash,  was  then  ready  and  willing,  and  did  then  offer  to  deliver  the  same  to  the 
defendants,  who.  without  assigning  any  reason,  refused  to  receive  and  pay  for  the 
same  under  said  contract. 

"And  the  plaintiff  further  avers,  that  on  the  20th  day  of  June,  last  past,  the  plaintiff 
being  possessed  of  tlie  said  496  red  pine  spars  and  of  104  other  red  pine  spars,  which 
averaged  by  culler's  measurement  in  Quebec  16  inches,  and  which  in  all  respects 
were  equal  m  quality  and  value  to  the  said  496  red  pine  spars,  did  tender  and  offer  to 
d(*liver  to  the  defendants  the  said  496  red  pine  8])ar8  and  the  said  104  red  pine  spars, 
funning  together  600  red  j>ine  8pur8  averaging  by  culler's  measurement  in  Quebec  16 
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inches,  in  falfihnent  Ai^d  execation  of  the  said  contract,  elecdng  at  the  same  time  to 
be  paid  in  cash;  but  the  said  defendants,  without  assi^ine  any  reason,  refused  to 
receive  and  pay  for  the  sam^,  whereupon  on  the  day  last  aforesaid  the  plaintiff  by 
the  ministry  of  Campbell  and  another,  notaries,  protested  against  the  defendants  for 
their  said  refusal. 

'  "  And  the  plaintiff  saith,  that  afterwards,  to  wit,  at  Quebec,  he  caused  the  said 
600  red  pine  spars  to  be  sold  by  public  auction  in  the  usual  and  accustomed  manner, 
and  after  the  public  notice  of  the  same  had  been  given.  That  the  said  spars  were  so 
sold  to  the  highest  and  best  bidder  for  the  sum  of  |9,15Q.  That  the  costs  and 
charges  of  the  said  auction  amounted  to  $150.5dc.,  which,  being  deducted  from  the 
said  $9,160,  leaves  as  net  proceeds  $8,999.44c.  That  the  price  or  value  of  the  said 
spars,  according  to  the  said  contract  was  $20,600,  which  the  defendants  should  have 
paid  to  the  plaintiff 

"  And  the  plaintiff  further  saith  that  the  said  spars  were  not,  in  the  month  of 
June  last,  worth  in  Quebec  more  than  $15i  each. 

"  And  the  plaintiff  further  saith  that,  although  he  hath  in  all  things  well  and  duly 
complied  with  the  contract  and  was  ready  to  perform  the  same  acoordinc^  to  its  true 
intent  and  meaning,  which  was  that  he  should  deliver  to  the  defendants  about  600  red 
9081  pine  spars,  averaging  by  culler's  measurement  in  Quebec  16  inches,  *as  early  as 
'  possible  in  the  years  mentioned,  yet  the  defendants  have  wrongfully  refused  to  recdve 
the  said  spars,  and  thereby  the  plaintiff  had  been  deprived  of  the  gains  and  profits 
which  he  might  and  oUierwise  would  have  made  had  the  defeiidants  received  and 
paid  for  the  said  spars.  That  by  reason  of  the  premises  the  plaintiff  hath  sustained 
damage  amounting  to  the  sum  of  $10,789.81c.  currency,  which  the  defendants  are 
liable  to  pay,  and  have  promised  so  to  do,  but  now  refuse. 

"  Whereupon  the  plaintiff  prays  that,  by  the  judgment,  of  this  court,  the  defen- 
dants  may  be  condemned  jointly  and  severally  to  pay  to  the  plaintiff  the  said  sum 
of  $10,789.8 Ic.  currency,  with  interest  and  costs." 

On  the  21st  of  November,  1865^  the  defendants  filed  their" 
perpetual  peremptory  exception  m  law,  by  which  they  stated 
that  the  plaintiflE  committed  a  breach  of  warranty  in  deliver- 
ing 496  spars  averaging  16  inches  in  length,  out  of  Brous- 
seau'slot,  instead  of  600  of  the  same,  and  that  although  the 
plaintiff  afterwards  offered  another  lot  of  said  spars,  yet 
this  other  lot  was  not  the  lot  purchased  by  the  defendants ; 
and  also  that  the  said  pretended  sale  by  auction  was  not  a 
real  or  bona  ^e  sale,  and  that  the  said  spars  were  never 
sold  by  pubhc  auction,  but  remained  the  property  of  the 
plaintiff. 

The  plaintiff  by  a  general  answer  filed  on  the  24th  of  No- 
vember, 1866,  denied  the  truth  of  the  defendant's  allegations 
in  his  perpetual  peremptory  exception. 

Evidence  having  been  taken,  the  case  was  heard  in  the 
Sui)erior  Court  before  the  Chief  Justice  Meredith,  who  on 
the  9th  of  September,  1869,  gave  judgment  in  favor  of  the 

Slaintiff,  and  assessed  the  damages  at  $8,800,  with  interest 
•om  that  day,  and  costs  of  suit. 

On  the  16th  of  September,  1869,  the  defendants  took  pro- 
ceedings to  review  the  said  judgment  before  the  Superior 
Court,  sitting  in  review  at  Quebec. 

On  the  3l8t  of  December,  1869,  the  parties  were  heard 
before  the  Chief  Justice  Meredith  and  Justices  Stuart  and 
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Taschereau,  sittiBg  in  the  Court  of  Review  at  Quebec,  when 
the  court  took  time  to  consider  their  judgment. 

On  the  4th  of  February,  1870,  the  Court  of  Review  de- 
livered judgment,  affirming  the  judgment  of  the  court  of 
the  9th  of  September,  1869. 

On  the  17tn  of  June,  1870,  the  defendants  filed  their  fac- 
tum *in  appeal  in  the  Court  of  Queen's  Bench  {appeal  [209 
side)  praying  for  a  reversal  of  the  judgment.  The  plaintiff 
also  med  a  case  as  respondent  in  the  appeal. 

On  the  17th  of  December,  1870,  the  court— present,  the 
Chief  Justice  Duval,  and  Justices  Caron,  Drummond,  Badg- 
ley,  and  Monk, — were  of  opinion  that  the  defendants  were 

{'ustified  in  rejecting  the  said  spars,  and  that  the  plaintiff 
lad  failed  to  fulfil  his  contract,  and  thev  reversed  the  said 
judgment  with  costs,  and  granted  the  defendants  distraction 
de  depens ;  but  Justices  Caron  and  Drummond  were  of 
opinion  that  the  judgment  of  the  court  of  review  should 
have  been  affirmed. 

The  plaintiff  appealed  to  Her  Majesty  in  Council  against 
the  iudgment  of  the  Court  of  Queen's  Bench. 

The  following  is  an  extract  from  the  judgment  of  Mr.  Jus- 
tice Badgley : 

"  It  is  plain  that  a  specified  entire  quantitv  of  a  si)ecified 
dimension,  out  of  a  specified  manufactured  lot,  entered  into 
the  contemplation  and  the  intention  of  both  parties  concur- 
rently and  formed  their  contract.  In  this  contract  the  consid- 
eration is  entire  in  fact,  on  both  sides,  and  in  such  cases  the 
entire  fulfilment  of  the  promise  by  either  is  a  condition  prece- 
dent for  the  fulfilment  of  anv  part  of  the  promise  by  the  other. 
In  entire  contracts  a  part  rulfilment  would  be  an  absolute 
contradiction  in  terms.  The  circumstances  of  the  particular 
case  as  here  make  the  contract  entire,  and  the  criterion  is  to 
be  found  in  the  question  whether  the  whole  quantity  is  of 
the  essence  of  the  contract.  If,  therefore,  as  laid  down  by 
Story  in  his  Treatise  on  Contracts,  although  the  terms  of 
the  contract  afford  the  rule  for  the  apportionment  of  the 
consideration,  yet  if  there  be  a  si)ecial  agreement  to  take 
the  whole,  and  if  the  evidence  clearly  shows  that  such  was 
the  purpose  of  the  parties,  the  contract  would  be  entire. 
Thus,  wnere  the  agreement  is  absolutely  and  unconditionally 
to  take  the  whole  of  the  quantity  at  the  certain  rate  per 
measure,  and  there  is  no  usage  of  trade  creating  a  different 
rule,  the  contract  will  be  considered  as  an  entirety  and  not 
a  separate  sale  of  each  portion  measured,  the  measure  being 
only  a  means  of  estimating  the  gross  sum,  and  the  quantity 
sold  being  an  entire  quantity.  In  this  case,  as  proved  in 
8  Er^o.  Rep.  22 
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evidence,  the  contract  contemplated  an  entire  quantity  and 
210]  an  *entire  price  without  apportionment,  and  must  be 
so  considered  in  accordance  witn  the  rule  laid  down  by 
Lord  Brougham  in  the  known  case  of  Cassamajor  v.  Strode  Q\ 
that  the  entirety  of  the  contract  is  founded  upon  the  question 
whether  the  circumstances  showed  that  the  purchaser  would 
not  have  bought  except  in  the  expectation  of  receiving  the 
whole.  Now,  if  any  doubt  really  existed  which  the  con- 
tract itself  and  the  evidence  could  not  dissipate,  it  would  be 
obligatory  to  go  to  the  uncontradicted  rule  of  our  own  law 
that  the  ambiguity  as  to  what  was  intended  must  be  held 
against  the  vendor ;  upon  this  point,  our  own  law  must  be  our 

guide  as  embodied  implicitly  in  the  contract  itself,  the  Eng- 
sh  law  being  confinea  to  the  proof  of  it,  and  the  rule  is  thus 
given,  '  C'est  le  vendeur  qui  doit  expliquer  clairement  ce  a 
quoi  il  s' oblige ;  le  doute  doit  s' interprets ter  centre  le  ven- 
deur dans  le  cas  mfime  od  ce  doute  s'el^ve  sur  Tetendue  des 
obligations  qu'il  a  contracte ;  c'est-a-dire,  non-seulement  en 
tant  qu'il  s'agit  du  prix  qu'il  stipule,  mais  encore  en  tant 
qu'il  s'agit  de  la  chose  qu'il  promet.  Le  vendeur  en  eflet 
dans  celles  m6me  des  clauses  ou  il  semble  jour  le  role  du 
prometant,  joue  toujours  en  r6alit6  le  role  de  stipulant,  il  con- 
nait  sa  chose,  et  il  salt  mieux  que  personne  a  quelles  condi- 
tions il  veut  se  dessaisir,  c'est  done  lui  qui  est  le  maitre  du 
contrat  et  qui  en  dicte  les  conditions.  Oujds  dit :  In  ven- 
ditionibus  semper  legem  dicit  venditor  rei  suae,'  or,  as  the  rule 
is  laid  down  by  old  Loisel^  in  his  Institutes  CoutumiSres, 
*  Qui  vend  le  pot  vend  le  mot,'  '  et  il  ajoutait  avec  non  moins 
de  v6rit6  qu'il  y  a  plus  de  fols  acheteurs  que  de  fols  ven- 
deurs,  car  le  vendeur  pr^cisement  parce  qu'il  connalt  sa 
chose  a  bien  des  moyens  de  tromper  I'acheteur  qui  ne  la 
connalt  pas.  Voyez  Pothier^  Vente,  No.  234.  On  a  done 
raison  d  exiger  du  vendeur  qu'il  s'explique  clairement,  il 
doit  Stre  tenu  selon  la  rdgle  d' expliquer  ce  a  quoi  il  s' oblige, 
c'est  en  effet  etre  tenu  virtuellement  d' expliquer  pour  quoi 
on  s' oblige  et  movennant  quoi.'  The  judgment  appealed 
from  sets  aside  all  these  principles  of  law  and  fact,  and 
after  setting  aside  the  104  Maclaren  spars  as  not  being  in 
the  contract,  in  terms  makes  the  contract  several  by  condem- 
ning the  defendants  to  receive  496  spars  in  fulfilment  of  the 
averred,  and  proved,  and  intended  entire  contract  of  600. 
The  judgment  is  objectionable  in  parcelling  an  entire  con- 
21  ij  tract  contrary  to  the  intention  of  the  *contractin^ 
parties  as  proved  by  and  acknowledged  by  themselves,  and 
in  substituting  another  which  is  neither  averred  nor  proved ; 

0)  2  My.  A  K.,  7O0. 
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where  the  contract  is  entire,  as  here,  a  full  performance  is  a 
condition  precedent  to  plaintiffs  right  of  action.  For  all 
these  reasons  I  think  tne  judgment  appealed  from  should 
be  set  aside,  the  contract  having  never  been  carried  out  by 
the  plaintiflf,  respondent  in  this  cause." 

In  the  judgment  of  Mr.  Justice  Drummond  the  following 
passage  occurs:  "The  sole  question  in  the  case  turned 
on  the  interpretation  of  the  contract.  On  behalf  of  the  ap- 
X)ellants  it  was  contended  '  that  the  subject  of  the  sale  was 
all  the  spars  manufactured  by  Brousseau,  and  that  there 
was  a  warranty  on  the  part  of  the  seller  that  the  lot  would 
consist  of  about  600  pieces,  and  that  they  would  average 
16  inches.'  The  respondent,  on  the  contrary,  maintains  that 
the  sale  was  of  all  the  spars  in  Brousseau' s  lot,  which, 
taken  together,  should  be  ascertained  by  culler's  measure- 
ment in  Quebec  to  give  an  average  of  16  inches,  and  that 
according  to  this  view  his  first  tender  should  have  been  ac- 
cepted. I  have  given  the  case  serious  consideration,  and,  in 
my  opinion,  the  position  assumed  by  the  respondent  is  cor- 
rect. That  the  sale  was  not  a  sale  of  all  Brousseau' s  lot, 
as  the  appellants  contend,  is  clear,  not  only  from  the  words 
of  the  first  part  of  the  contract,  but  from  the  clause  at  the 
end,  which  says  that  the  spars  sold  ^wUl  be  oni  of  the  lot 
manyfacturea  hy  Jean  Brousseau.^  To  give  any  other 
meamng  to  the  contract  would  be  to  violate  some  of  the 
most  important  rules  founded  on  common  sense  and  adopted 
by  all  civilized  countries  for  the  interpretation  of  written 
instruments.  For  it  is  universally  admitted  that  in  constru- 
ing a  deed  everv  part  of  it  must  he  made^  if  possible^  to 
take  ^ect^  ana  every  word  must  be  made  to  operate  in  some 
shape  or  other.  (See  BroorrCs  Legal  Maxims,  p.  414 ;  also 
Shep.  Touch.  84 ;  Plcmd.  756.) 

'*  It  is  also  acknowledged  that  the  court  should  not  intro- 
duce any  words  which  are  not  to  be  found  in  the  deed,  nor 
strike  out  of  a  deed  words  which  are  there,  in  order  to  make 
the  deed  different  {BroorrCs  Legal  Maxims,  p.  417).  Now, 
to  give  an  interpretation  to  the  covenant  under  considera- 
tion other  than  tnat  which  I  hold,  *the  court  must  in-  [212 
evitably  refuse  to  give  effect  to  the  very  clear  and  intel- 
li^ble  words  ''out  of  the  lot  manufactured  by  Jean 
Brousseau^  or,  in  other  terms,  strike  them  out  altogether. 

"Coming  to  the  interpretation  of  the  words  ^ say  about 
600  spars,'  I  am  of  opinion  that  they  do  not  involve  the 
stringent  warranty  insisted  on  by  the  appellants.  The  word 
'say  is  very  different  from  the  words  'more  or  less,'  so 
common  in  covenants  in  this  country,  and  so  fully  corn- 
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mented  on  by  our  authors.  The  word  *  say'  leaves  a  much 
broader  margin  than  ^more  or  less.^  It  is  ecjuivalent  to  the 
words  ^  supposed  to  be,^  leaving  everything  m  doubt  as  to 
precise  quantity,  and  should  be  interpreted  in  a  very  wide 
sense  in  favor  of  the  obligee,  especially  in  a  case  like  this, 
where  the  covenant  was  made  in  the  backwoods,  while  it  was 
ktiown  to  both  parties,  as  well  as  to  all  lumberers  in  that 
region,  that  the  precise  measurement  could  be  ascertained 
omy  by  the  culler's  report  at  the  port  of  Quebec." 

Mr.  IT.  Matthews  J  Q.C.  fwith  wnomwas  Mr.  Watkin  Wil- 
liams,  Q.C),  for  the  appellant :  The  spars  were  not  to  be 
aU  Brousseau's  lot,  but  out  of  Brousseau's  lot.  This  is  not 
a  case  of  the  sale  of  an  entire  quantity  and  an  entire  price. 
It  is  clear  from  the  principle  of  selection  out  of  603  spars 
that  the  whole  was  not  bought ;  nor  is  there  any  warranty 
to  be  found  in  the  mention  of  the  probable  number  of  the 
spars.  Lord  Abinger's  judgment  in  the  case  of  OwiUim  v. 
^aniellQ)  is  in  point.  He  there  holds  that  the  words  "say 
from  1,000  to  1,200  gallons"  were  words  expressing  expec- 
tation only,  and  not  an  undertaking  that  sucn  should  be  the 
quantity.  And  the  authority  of  that  case  was  recomized  in 
Ijeeming  v.  Smith  (')  though  the  words  being  different  in 
the  latter  case  the  decision  was  against  the  vendor:  the 
words  "say  about  600  red  pine  spars"  apply  only  to  the 
quantity  manufactured,  and  do  not  refer  to  the  quantity 
which  was  likely  to  average  16  inches  in  girth. 

It  is  true  the  declaration  sets  out  the  offer  of  600  spars, 
and  relies  on  that  in  the  alternative  as  a  fulfilment  of  the 
contract,  but  it  sets  out  the  contract  itself  sufficiently  and 
shows  a  tender  of  496  spars  of  the  required  measurement 
213]  out  of  the  lot  *manufactured  by  ferousseau,  and  the 
effect  of  this  is  not  impaired  by  what  is  said  alternatively. 

[He  also  referred  to  Cockerell  v.  Aucompte  ('),  and  Go^as 
V.  Bingham  (*)]. 

Sir  John  B.  Karslake^  Q.C,  and  Mr.  Bompas^  for  the  re- 
spondents :  The  rule  of  construction  of  the  Canadian  law 
ai)i)licable  to  this  case  is  to  be  found  in  art.  1,019  of  the 
Cfivil  Code  of  Lower  Canada,  viz.,  '*  In  cases  of  doubt  the 
contract  is  interpreted  against  him  who  has  stipulated  and 
in  favor  of  him  who  has  contracted  the  obligation."  So, 
by  the  French  law,  on  which  the  law  of  Lower  Canada  is 
founded,  the  vendor  is  bound  to  make  out  a  definite  con- 
tract, or  if  there  be  two  constructions,  the  benefit  should  be 
given  to  the  vendee  to  elect  which  he  thinks  best.     The  Code 

0)  2  C.  M.  A.  R.,  61.  (»)  2  C.  B.,  (N.S),  440. 

O  16  Q.  B.,  275.  (*)  2  E.  A  B.,  836. 
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Civil  &s,ys  in  art.  1,602  (see  Troplong,  Droit  Civil  eosplique^ 
torn.  i.  pp.  346,  351).  ^' Le  vendeur  est  term  d'eocpUquer 
clairemeTvt  ce  a  quoi  il  s^  oblige.  Tout  p(tcte  obscur  s^ex- 
pliquecontreU  vendeur y  The  principle  is  laid  down  by 
Liord  Chief  Justice  Tindal,  in  his  judgment  in  the  case  of 
Borrodaile  v.  Hunter  (*) :  "  Words  of  insurers  introduced 
by  themselves  for  their  own  exemption  and  protection  from 
liability  are  to  be  taken  most  strongly  against  those  that 
speak  the  words,  and  most  favorably  for  tne  other  party." 

The  vendor,  by  his  declaration,  has  put  his  own  construc- 
tion on  the  contract,  for  he  relies  on  the  tender  which  he 
made  of  the  additional  spars  procured  by  him  to  complete 
the  number,  and  he  is  estopped  from  now  asserting  that  the 
contract  is  different  from  "whsit  he  alleged. 

Mr.  Matthews^  Q.C.,  in  replv. 

The  judgment  of  their  lordships  was  delivered  by 

Sir  Montagtje  E.  Smith  :  This  is  an  action  brought  by 
the  plaintiff  (the  appellant),  who  is  engaged  in  the  lumber 
trade,  and  resides  m  Ottawa,  against  the  *re8pondents,  [214 
who  are  merchants  at  Quebec,  for  not  acceffting  a  quantity 
of  timber  under  a  contract  of  sale. 

The  defence  made  to  the  action  was,  that  the  timber  ten- 
dered was  not  in  compliance  with  the  contract,  and  there- 
fore that  the  defendant  (the  respondent)  had  a  right  to 
reject  it. 

The  circumstances  which  led  to  the  contract  are  as  follows : 
The  plaintiff  had  cut  a  quantity  of  timber  in  Ottawa,  and 
the  person  whom  he  had  employed  in  cutting  it  was  a  man 
of  tne  name  of  Brousseau,  wno  appeared  to  have  consider- 
able reputation  for  his  sHUf ul  mode  of  selecting  and  cutting 
timber.  It  seems  that  Brousseau  had  sent  down  t<  i,^uebec, 
to  an  agent  of  the  plaintiffs,  a  specification  of  the  timber 
he  had  cut.  Prom  that  specification  it  appears  that  the 
quantity  of  spars  cut  was  603.  The  length  of  the  spars  is 
given,  and  also  the  square  or  the  girth.  The  important 
matter  to  be  considered  in  this  appeal,  as  far  as  measure- 
ment goes,  is  the  square  or  girth  oi  the  spars.  The  specifi- 
cation showed  spars  of  varying  girths  ranging  from  as  high 
as  20  inches  to  as  low  as  14  inches,  the  average  of  the  whole 
specification  being  15J  inches.  The  course  of  business 
appears  to  be  that  the  spars  are  dressed  in  the  woods  where 
they  are  cut,  but  roughly  dressed  there,  and  that  in  the  spe- 
cification, which  is  sent  down  to  Quebec  after  that  dressing, 
and  in  which  the  measurements  are  stated,  allowance  is 
made  for  a  further  dressing,  which  is  to  take  place  in  Quebec, 

0)  B  Scott  N.  R.,  446.  • 
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by  persons  called  cullers,  who  not  only  measure  the  spars 
there  for  the  purpose  of  the  government  revenue,  but  a^in 
dress  the  spars,  and  to  some  extent  reduce  their  girth.  The 
course  seems  to  be  that  the  persons  who  first  dress  the  timber 
in  the  woods  in  their  estimate  of  the  square  or  girth  of  the 
timber  make  a  large  allowance  for  what  is  likely  to  be  the 
reduction  in  the  second  dressing,  and  so  large  that  the  spars 
will,  when  measured  b  v  the  cullers,  exceed  the  measurement 
which  they  insert  in  their  specification.  That  mode  of  in- 
serting the  girth  in  the  specification  api)ears  to  be  known  to 
those  engaged  in  the  trade,  as  both  parties  m  this  case  were. 

After  the  specification  had  been  sent  down,  interviews 
took  place  between  one  of  the  respondents  and  the  agent  of 
the  plaintiff,  in  which  the  specincation  was  shown  to  the 
defendants,  and  after  having  seen  it,  and  with  a  knowledge  of 
215]  tlie  general  *circumstances  of  the  trade,  the  contract  in 
question  was  made.  Undoubtedly  there  was  one  fact  which 
was  in  the  knowledge  of  the  plaintiff's  agent,  and  which 
does  not  appear  to  have  been  communicated  to  the  defen- 
dants, namely,  Ahe  fact  that  in  this  particular  case  Brous- 
seau  had  informed  the  plaintiff's  agent  that  he  had  no  doubt 
that  the  spars  would  measure,  according  to  the  culler's 
measurement,  16  inches  upon  the  average.  However,  that 
really  was  only  communicating  in  this  particular  case  the 
fact  which  was  generally  known  throughout  the  trade,  re- 
sulting from  the  mode  in  which  the  measurements  were 
usually  made. 

The  whole  question  turns  upon  the  construction  of  the 
agreement.  The  agreement  is  in  these  terms :  "Richard  Mc- 
Connel, Esquire,  sells,  and  Messrs.  Arthur  H.  Murphy  &  Co. 
buy,  all  of  the  spars  manufacture  by  Richard  McConnel, 
say  about  600  red  pine  spars,  averaging  16  inches  by  culler's 
measurement  in  Quebec,  at  the  sum  of  $34  currency,  pay- 
able as  follow:s."  And  then  the  mode  of  payment  is  stated. 
"  The  above  spars  will  be  out  of  the.lot  manufactured  by 
Jean  Brousseau,  the  lengths  of  which,  according  to  his  spe- 
cification, I  am  satisfied  with."  The  time  for  the  delivery 
of  the  spars  was  afterwards  enlarged  in  consequence  of  the 
impossibility  of  bringing  down  the  rafts  to  Quebec  from  the 
state  of  the  river,  but  no  question  turns  upon  that  enlarge- 
ment of  the  time.  It  was  not  until  I860  that  the  spars 
reached  Quebec,  and  when  measured  by  the  cullers  it  turned 
out  that  the  whole  lot  did  not  averags  16  inches,  but  that  out 
of  the  whole  there  was  a  quantity  of  496  spars  only  which 
reached  the  full  average  of  16  inches.  That  fact  being 
ascertained,  the  496  spars  were  formally  tendered  to  the  de- 
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lendants,  who  refused  them,  giving  no  reason  for  their 
xefnsal.  It  is  plain  that  at  this  time  the  price  of  spars  had 
very  considerably  fallen,  and  that  it  was  not  to  the  interest 
of  the  defendants  to  complete  the  sale."  They  do  not  disguise 
that  they  were  unwilling  to  take  the  spars  in  that  state  of 
the  market.  Tlie  question  is  whether  they  were  justified  in 
refusing  to  accept  tnem. 

The  construction  put  upon  the  contract  by  the  defendants 
in  order  to  justify  tneir  refusal  to  accept  the  spars,  which, 
upon  the  average,  did  measure  the  girth  stipulated  for,  is 
that  the  plaintiff  was  bound  to  tender  to  them  about  600  spars 
of  this  *average,  and  that  they  were  not  bound  to  accept  [216 
any  less  quantity  when  tendered.  That  is  the  ground  of  their 
defence,  and  the  question  is,  whether  their  view  of  the  con- 
fa-act  is  right,  namely,  that  it  does  contain  a  description  of 
the  thing  sold  which  binds  the  seller  to  deliver  that  quan- 
tity, and  justifies  the  vendee  in  refusing  to  accept  any 
smaller  quantity. 

Upon  the  best  consideration  that  their  lordships  have  been 
able  to  give  to  this  contract,  which  is  not  free  from  some 
difficulty,  they  are  of  opinion  that  the  defendants  have  not 
sustained  their  contention.  The  substance  of  the  contract 
appears  to  be  that  so  many  of  the  spars  manufactured  by 
the  plaintiff  through  his  agent  Jean  Brousseau  as  would 
average  16  inches  according  to  culler's  measurement  should 
be  dehvered  to  the  defendants.  ^  The  contract  does  not  appear 
to  be  a  sale  of  the  whole  quantity  manufactured  by  McCon- 
nel through  Brousseau.  If  it  had  been  it  would  have  been 
differently  expressed.  The  words  are  "McConnel  sells, 
and  Murphy  buys,  all  of  the  spars  manufactured  by  Mc- 
Connel, say  about  600  red  pine  spars,  averaging  by  cul- 
ler^ s  measurement  in  Quebec  16  inches."  Now  if  the  words 
*'  say  about  600  red  pine  spars"  are  omitted,  it  is  a  sale  of 
all  of  the  spars  manufactured  by  McConnel  averaging  by 
culler's  measurement  so  much.  It  seems  to  be  a  reasonable 
construction  to  hold  that  the  parties  were  referring  to  such 
of  the  spars  so  manufactured  as  should  together  average  by 
the  culler's  measurement,  which  was  to  be  a  future  meas- 
urement, so  many  inches.  That  the  whole  lot  mentioned  in 
the  specification  was  not  intended  to  be  sold  is  made  plain 
by  the  subsequent  part  ot  the  contract,  which  provides  that 
the  above  spars,  that  is,  the  spars  sold,  will  be  out  of  the  lot 
manufactured  by  Brousseau,  the  lengths  of  which,  according 
to  his  specification,  the  vendee  expressed  himself  satisfied 
with.  Tlie  words  "out  of"  render  it  clear  that  the  whole 
lot  was  not  the  subject  of  the  sale.     The  meaning  of  the 
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parties  appears  to  be  that  out  of  this  lot  of  603  spars  com- 
ing down,  which  was  to  be  measured  bj  the  cullers,  the 
vendee,  desiring  to  have  spars  of  a  certain  girth  only,  was 
willing  to  take  so  many  as  would  satisfy  his  requirements  as 
to  girth,  and  would  not  take  any  which  would  reduce  the 
average  below  that  girth. 

It  is  said,  on  the  part  of  the  respondents,  that  the  plaintiff 
217]  *warranted  that  the  whole  which  so  came  down,  or,  at 
all  events,  as  many  as  about  600,  should  average  16  inches.  If 
that  had  really  been  the  intention,  one  would  have  expected 
words  more  clearly  expressing  it.  The  words  used  are,  "say 
about  600  red  pine  spars.'*  The  same  words  may  have  differ- 
ent meanings  according  to  the  context  in  different  contracts, 
but  looking  at  the  way  in  which  the  words  are  used  here, 
"  say  about  600  red  pine  spars,"  the  words  "  say  about" 
appear  to  be  thrown  in  for  the  purpose  of  guarding  the 
vendor  against  being  supposed  to  have  made  an  absolute 
condition  as  to  quantity.  There  is  not  merely  the  word 
"about,"  which  in  itself  creates  some  uncertainty,  but  "say 
about."     These  two  words  used  together  seem  to  be  em- 

Sloyed  for  the  purpose  of  showing  that  nothing  absolute  or 
efinite  in  the  way  of  allegation  of  quantity  was  intended  on 
the  part  of  the  vendor. 

Their  lordships  are  supported  in  the  construction  which 
they  put  upon  the  words  in  this  contract  by  the  case  of 
Owillim  V.  BanieU  (*),  in  the  Court  of  Exchequer.  •  There, 
in  a  contract  to  manufacture  a  quantity  of  naptha,  and  to 
supply  it  at  stated  intervals,  the  words  were,  "  say  1,000  to 
1,200  gallons  per  month."  The  court,  in  putting  a  construc- 
tion upon  those  words,  held  that  thev  did  not  amount  to  a 
warranty  that  the  manufacturer  would  supply  that  number 
of  gallons,  but  only  to  an  assertion  of  his  l>elief  that  that 
was  the  quantity  he  should  be  able  to  supply.  The  words 
are  almost  identical  with  those  in  the  present  case;  "say 
from  1,000  to  1,200  gallons"  are  certainly  not  more  uncer- 
tain than  "  say  about  600  spars."  This  case  is  an  authority 
that,  unless  there  is  something  in  the  context  to  give  tiiem  a 
more  positive  signification,  such  words  ought  not  to  be  con- 
strued as  words  of  warranty. 

The  same  word  "say"  was  found  in  another  contract 
which  came  before  the  Court  of  Queen's  Bench  in  England, 
and  received  a  construction  in  the  case  of  Leemmg  v. 
Snaith  (').  The  contract  was,  that  J.  S.,  defendant,  sold  to 
L.  and  C.  what  he  may  pull  up  to  the  6th  of  January,  say 
not  less  than  100  packs,  of  combing  skin  at  so  much  per 

(1)  2  C.  M.  &  R.,  61.  {«)  16  Q.  B„  276. 
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Sound.  There  the  words  "not  less  than  100"  were  very 
etmite ;  they  were  negative  words  defining  a  minimnni 
quantity.  The  word  "say,"  which  ^preceded  them,  [218 
was  held  by  the  court  not  to  introduce  uncertainty  into 
words  which  were  in  themselves  definite.  The  previous  au- 
thority of  Ghmllim  v.  DanieU  was  referred  to,  and  was  cer- 
tainly not  overruled.  Mr.  Justice  Patteson,  in  referring  to 
it,  distinguishes  the  case  then  under  decision.  He  says,  "  I 
agree  that  the  insertion  of  the  words  ^  not  less  than '  distin- 
guishes this  case  from  OwiUim  v.  DanieU.  There  the  words 
>  say  from  1,000  to  1,200  gallons'  were  held  to  be  words  of 
expectation  only,  and  not  an  undertaking  that  such  should 
be  the  quantity. ' ' 

Their  lordships  think  that  in  this  case  the  words  "  say 
about  600"  were  really  words  of  expectation  and  estimate 
only,  and  did  not  amount  to  an  undertaking  that  the  quan- 
tity should  be  so  much.  The  measurement  was  to  be  future, 
the  spars  were  to  be  paid  for  at  so  much  for  each  spar,  not 
in  a  round  sum,  and  the  natural  construction  of  the  words 
appears  to  be  that  the  quantity  expected  to  come  up  to  the 
average  is  about  600  spars.  In  o  fraud  or  intentional  decep- 
tion being  charged  against  the  plaintiff,  their  lordships  think 
that  the  defendant  was  bound  to  accept  the  quantity  which 
was  offered  to  him,  and  that  the  plaintiff  has  substantially 
Ijerformed  the  agreement  which  he  entered  into,  and  is  en- 
tiled to  damages  for  the  breach  of  it. 

There  is  another  mode  of  construing  the  a^eement  upon 
which  some  observations  have  been  made  during  the  discus- 
sion, namely,  that  the  words  "  say  about  600  red  pine  spars" 
apply  only  to  the  quantity  man^&ctured,  and  that  they  do 
not  refer  at  all  to  the  quantity  which  was  likely  to  average 
the  16  inches  in  girth.  Their  lordships,  however,  consider 
that  the  parties  were  referring,  in  using  those  words,  to  the 
number  tnat  might  turn  out  on  the  average  to  be  of  16 
inches  girth,  and  that  this  is  a  more  natiuul  interpreta- 
tion of  the  words  than  to  treat  them  as  descriptive  of  the 
whole  quantity  manufactured  by  the  plaintin.  Beading 
them  in  this  way  their  lordships  still  think  that  they  are 
words  of  expectation  and  estimate  only. 

It  has  been  said  that  this  contract  ought  not  to  be  con- 
strued by  the  principles  which  the  courts  of  England  would 
adopt,  but  upon  rules  of  the  Canadian  law,  founded  upon 
the  old  Frencn  law. 

In  mercantile  contracts,  and  indeed  in  all  contracts  where 
the  meaning  of  language  is  to  be  determined  by  the  court, 
the  *govemmg  principle  must  be  to  ascertain  the  inten-  [219 
8  Eng.  Rep.  23 
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tion  of  the  parties,  through  the  words  they  have  used.    Tlus 
principle  is  one  of  universal  application. 

It  is  seldom,  in  mercantile  contracts,  that  any  technical  or 
artificial  rule  of  law  can  be  brought  to  bear  upon  their  con- 
struction. The  question  really  is  the  meaning  of  language, 
and  must  be  the  same  everywhere.  There  may  be  rules  to 
assist  the  courts  in  the  construction  of  contracts  in  certain 
cases,  and  some  have  been  referred  to  as  existing  in  the  law 
of  Canada,  but  they  do  not  interfere  with  the  decision  to 
which  their  lordships  have  come.  It  may  be  clear  that  by 
the  law  of  Canada  a  vendor  cannot  enforce  a  contract  unless 
the  thing  which  he  has  sold  can  be  definitely  ascertained. 
If  the  contract  is  so  obscure  that  the  subject-matter  of  the 
sale  cannot  be  identified  or  the  terms  of  the  sale  defined,  the 
vendor  could  not  enforce  the  contract.  So  also  in  cases  of 
doubt,  it  may  be  that  the  interpretation  should  be  against 
the  vendor,  but  that  must  be  understood  of  cases  of  doubt 
which  cannot  be  otherwise  solved.  It  would  follow  from 
these  rufes,  that  where  a  stipulation  is  capable  of  two  mean- 
ings equally  consistent  witn  the  language  employed,  that 
shall  be  taKen  which  is  most  against  the  stipulator  and  in 
favor  of  the  other  party.  But  their  lordships  think  that 
this  contract  is  not  properly  cai)able  of  two  meanings.  In 
questions  of  diflBcult  interpretation,  not  only  two,  but  fre- 
quently many  constructions  may  be  suggested.  And,  after 
all,  there  must  be  one  true  construction ;  and  if  that  true 
construction  can  be  arrived  at  with  reasonable  certainty, 
although  with  difficulty,  then  it  cannot  properly  be  said  that 
there  are  two  meanings  to  the  contract. 

Their  lordships  think  that  the  interpretation  at  which  they 
have  arrived  is  one  that  the  contract  reasonably  bears,  and 
that  it  is  the  true  meaning  which  ought  to  be  placed  upon 
it.  The  contract,  although  short  in  its  terms,  has  undoubt- 
edly given  occasion  to  great  difference  of  opinion  in  the 
courts  below,  and  the  parties  are  to  some  extent  responsible 
for  the  litigation,  because  they  have  chosen  to  use  language 
difficult  to  construe.  There  are  no  questions  upon  which 
courts  differ  more  frequently  than  upon  this  class  of  cases. 
In  the  present  action  the  judges  of  tne  Superior  Court  were 
220]  unanimous  in  favor  of  the  appellant,  whilst  in  the  *court 
from  which  this  appeal  comes  a  majority  only  decided  in 
favor  of  the  respondents.  Two  of  the  judges  were  in  favor 
of  the  present  appellant,  and  one  of  them,  Mr.  Justice  Drum- 
mond,  placed  his  judgment  upon  much  the  same  ground  as 
their  lordships  have  rested  their  own  decision. 

It  is  right,  perhaps,  to  notice  that  an  argument  in  favor  of 
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the  construction  of  the  respondents  was  derived  from  the 
plaintiff's  declaration.  It  was  said  that  he  had  himself  put 
a  construction  upon  the  contract  which  estopped  him  from 
now  asserting  that  it  was  different  from  that  which  he  had 
then  alleged.  Their  lordships,  however,  think  that  the  plain- 
tiff is  not  so  estopped.  His  declaration  sets  out  substan- 
tially what  the  contract  is.  There  is  a  slight  variance,  not 
affecting  however  the  substance  of  it,  to  be  found  in  that 
part  which  refers  to  the  manufacture  by  Brousseau.  But 
substantially  he  sets  out  the  contract,  and  alleges  the  tender 
which  was  made,  and  which  their  lordships  thinl:  was  a  suffi- 
cient compliance  with  it,  namely,  the  tender  of  the  496  spars, 
which  averaged  16  inches.  He  sets  out  in  his  declaration, 
no  doubt,  an  alternative  case,  namely,  his  having  acquired 
from  another  merchant  a  sufficient  quantitjr  to  make  up  600 
spars,  and  a  tender  of  that  number.  Their  lordships  inti- 
mated during  the  argument  that,  in  their  opinion,  that  would 
not  be  a  compliance  with  the  contract,  which  related  to  spars 
manufactured  bv  Brousseau,  supposing  there  had  been  a 
condition  that  the  quantity  sold  should  be  600  spars.  But 
the  insertion  of  that  alternative  case  in  the  declaration  does 
not  interfere  with  the  other  statements  which  are  independent 
of  it,  and  which  show  substantially  the  contract  and  a  ten- 
der in  compliance  with  it. 

In  the  result  their  lordships  will  humbly  advise  Her  Ma- 
jesty to  allow  this  appeal,  to  reverse  the  judgment  of  the 
Court  of  Queen's  Bench,  and  to  direct  that  the  judgment  of 
ttie  Superior  Court  be  affirmed,  and  that  the  respondents 
should  pay  the  costs  of  the  appeal  in  the  Court  of  Queen's 
Bench.    They  must  also  pay  the  costs  of  this  appeaL 

Solicitor  for  the  appellant :  J.  T.  Simpson. 
Solicitors  for  the  respondents :  Bischoff^  Bom/pds  A  Bis- 
chaff. 
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221]  *The  Lindsat  Petroleum:  Company,  Appellants; 
and  Prosper  Armstrong  Hurd,  Abram  Farewell,  and 
John  BIemp,  Respondents. 

ON  APPEAL  FBOH  THE  OOUBT  OF  EBBOB  AND  APPEAL  OF  OKTABIO 

IN  CANADA. 

Fr<sud — Raduion  of  Comirad — Reconveyane^-^Laehei, 

A.  havine  two  parcels  and  B.  one  parcel  of  land,  supposed  to  contain  petroleum,  it 
was  agreed  between  them  and  C.  that  C.  should  pay  them  $10,000  for  the  land  if  he 
succeeded  in  forming  a  company  for  the  purpose  of  workine  the  oil  springs,  and  in 
inducing  such  company  to  pay  him  $18,750  as  the  price  of  the  land,  out  or  which  he 
was  toKeep  for  himself  $3,750.  B.  accordingly,  assuming  tiie  character  of  owner, 
gave  to  C.  a  conditional  promise  to  sell  all  the  land  to  him  for  $18,750,  provided  the 
offer  was  accepted  within  a  certain  time,  A.  wrote  a  letter,  meant  to  be  shown  to, 
and  which  was  shown  to,  persons  intending  to  become  members  of  the  new  company, 
and  was  proved  to  have  influenced  them,  in  which  letter  he  recommended  the  pur- 
chase, not  disclosing  that  he  had  any  interest  therein.  A.  and  B.  actively  co-ope- 
rated with  C.  throughout  the  whole  transaction. 

The  company,  in  ignorance  of  the  combination,  accepted  the  proposal,  but  having 
discovered  the  fraud,  sued  for  a  rescission  of  the  contract: 

Hdd,  that  the  contract  must  be  wholly  rescinded,  the  price  repaid,  and  the  land 
reconveyed. 

There  being  a  doubt  (owing  to  the  expiration  of  the  term  for  which  the  company 
had  been  constituted)  whether  the  company  was  competent  to  receive  the  money  and 
to  execute  a  reconveyance,  the  order  provided  that  the  repayment  should  be  made  to 
the  company,  or  to  such  other  persons  as  were  entitled  in  their  right,  on  the  recon- 
veyaaoe  of  the  lands  being  made  to  the  satisfaction  of  the  colonial  court. 

Fraud  being  established  against  a  party,  it  is  for  him,  if  he  allege  laches  in  the 
other  party,  to  show  when  the  latter  acquired  a  knowledge  of  the  truth  and  prove 
that  he  knowingly  forbore  to  assert  his  right 

In  the  month  of  April,  1866,  the  respondent,  Hard,  who 
was  residing  at  Lindsay,  in  the  province  of  Ontario,  obtained 
from  the  respondent,  John  Kemp,  of  the  village  of  Oil 
Springs,  in  the  county  of  Lambton,  a  written  oner  to  sell 
him  the  three  parcels  of  land  following,  namely :  First,  a 
222]  block  of  25  acres ;  secondly,  *another  block  of  26 
acres ;  and,  thirdly^  a  block  of  12J  acres ;  provided  the  oflfer 
were  accepted  withm  a  month  from  the  date  thereof.  The 
price  mentioned  in  the  oflfer  was  $13,750,  one  half  of  which 
was  to  be  paid  at  the  time  limited  for  the  acceptance  of  the 
oflfer,  and  the  residue  by  subsequent  instalments.  The  eflfecfc 
of  the  oflfer  was  that  Hurd  was  not  bound  to  bu;^,  but  Kemp 
was  bound  to  sell  if  Hurd  came  with  his  money  in  time. 

Kemp  was  in  fact  the  owner  of  only  the  first  lot  mentioned 

{^  Present :  The  Lord  Chancellor,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Coluer. 
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in  the  offer.  The  respondent,  Abram  Farewell,  was  the  owner 
of  certain  shares  in  the  second  and  third  lots,  and  he  had 
power  to  contract,  and  did  contract,  to  sell  the  whole  of 
those  two  lots  to  Hurd ;  but  it  was  arranged  between  the 
respondents  that  Kemp  should  appear  to  be  the  sole  vendor 
of  the  whole,  and  that,  for  that  purpose,  Farewell  should 
nominally  sell  the  second  and  third  lots  to  Kemp,  and  Kemp 
should  sell  or  agree  to  seU  all  the  lots  to  Hurd;  and  in  the 
negotiations  for  the  formation  of  the  company  hereinafter 
stated,  and  subsequently  thereto,  the  fact  that  Farewell  was 
one  of  the  vendors  was  concealed  by  aU  the  respondents. 

Hurd  had  no  intention  of  completing  the  purchase  of  these 
lands  unless  he  could  resell  them.  His  intention  was  to  ^et 
up  a  company  who  should  purchase  the  lands  at  the  price 
named  in  the  offer  and  work  the  oil  springs,  and  with  this 
view  he  returned  to  Lindsay,  taking  witn  him  the  offer  which 
he  had  so  procured.  His  object  and  intention  were  known 
to  Kemp  and  to  Farewell. 

After  his  return  to  Lindsay,  Hurd  endeavored  to  get  up  a 
company  accordingly,  and  he  called  upon  various  persons, 
and  endeavored  to  persuade  them  to  take  shares  or  stock  in 
such  a  company.  With  this  view  he  produced,  not  oidy  the 
offer  in  writing  which  he  had  procurea  from  Kemp,  but  also 
a  letter  written  by  Farewell,  in  which  he  referred  to  the  three 
several  lots  mentioned  in  the  offer,  and  spoke  of  the  whole  in 
favorable  terms,  and  stated  that  it  was  a  good  investment  at 
the  price,  and  that  he  would  himself  have  taken  the  land 
liad  ne  known  it  could  have  been  obtained  at  the  price  men- 
tioned in  the  offer.  This  letter  was  stated,  in  the  proceed- 
ings in  the  cause,  to  have  been  lost. 

Farewell  was  known  through  the  part  of  the  country  in 
which  Hurd  proposed  to  form  the  company,  and  was  reputed 
to  have  *acquired  knowledge  respecting  oil  lands.  [223 
Hurd  procured  the  letter  from  Farewell  for  the  express  pur- 
pose of  using  it  in  effecting  a  resale.  He  knew  that  the 
Sarties  whom  he  expected  to  induce  to  purchase  the  lands 
id  not  know  the  value  of  lands  in  the  district,  and  he  be- 
lieved that  the  opinion  of  Farewell  (he  being  apparently  a 
disinterested  party)  would  favorably  influence  intendmg 
purchasers.  Farewell  wrote  the  letter  in  order  that  Hurd 
might  show  it  to  parties  wishing  to  purchase,  and  in  order 
that  they  might  be  influenced  by  nis  opinion  expressed 
therein.  Farewell  also  stated  to  persons  who  were  consider- 
ing whether  they  should  become  stockholders  in  the  company 
that  the  investment  was  a  good  one  at  the  price. 

A  meeting  was  held  at  Lindsay  on  the  30th  of  April,  1866, 


Digitized  by  V:iOOQIC 


182  CASES  IN  THE  PRIVY  COUNCIL.  [L.  R. 

■ 

1874  Lindsay  Petroleum  Company  y.  Hard.  J.C 

got  together  by  the  exertions  of  Hard ;  and  was  attended  by 
about  twenty  or  thirty  persons.  Hard  produced  at  the  meet- 
ing the  offer  which  he  had  procured  from  Kemp,  and  also  the 
letter  which  he  had  obtained  from  Farewell. 

The  parties  present  passed  a  resolution  to  form  themselves 
into  a  company  to  buy  the  lands  at  the  price  named  in  the 
offer,  and  an  agreement  to  take  stock  in  tne  company  was  at 
the  same  meeting  signed  by  several  of  the  persons  present 
to  an  amount  sufficient  to  pay  the  first  half  oi  the  purchase- 
money,  and  it  was  afterwards  signed  by  others.  Kurd  put 
his  name  down  at  the  head  of  the  list  for  $1,000,  and  said  he 
thought  he  would  take  $500  more.  He  was  appointed  pres- 
ident of  the  comjpany,  and  Mr.  J.  D.  Smith,  who  was  the 
manager  of  the  Ontario  Bank  at  Lindsay,  was  appointed 
secretary  and  treasurer,  and  several  sums  of  money  were 
paid  to  the  latter  in  respect  of  the  subscriptions  for  stock  in 
uie  company.  Hurd  was  authorized  at  this  meeting  to  com- 
plete the  purchase  and  pay  the  money  on  behaB  of  the 
company. 

In  pursuance  of  the  said  resolution,  the  Lindsay  Petroleum 
Company  was  incorporated  under  the  provisions  of  the  Stat- 
utes of  danada.  Hurd  accepted  the  appointment  of  president 
of  the  company,  and  acted  in  that  capacity. 

On  the  nrst  of  May,  1866,  Hurd  went  to  Oil  Springs  for 
the  purpose  of  completing  the  purchase  on  behalf  of  the 
intended  company,  accompanied  oy  Thomas  Sadler  and  Da- 
vid Browne,  who  subsequently  became  stockholders  in  the 
224]  company.  They  arrived  *there  on  the  2d  of  May,  and 
Hurd  showed  the  parcel  of  12^  acres  (which  was  the  most 
valuable  part  of  the  property)  to  Sadler  and  Browne.  *  Sad- 
ler and  Browne  had  a  conversation  with  the  respondents, 
Kemp  and  Farewell,  who  gave  them  their  opinions  as  to  the 
value  of  the  lands,  but  nothing  was  said  dv  Kemp  or  by 
Farewell  as  to  their  being  interested  in  the  lands.  Sadler 
and  Browne  acted  in  the  matter  merelj  for  their  own  satis- 
faction, and  not  as  agents  or  otherwise  on  behalf  of  the 
intended  company. 

On  the  following  day  one  half  of  the  purchase-money  men- 
tioned in  the  offer  was  paid  to  Kemp,  and  an  agreement  in 
writing,  dated  the  3d  of  May,  1866,  was  prepared,  whereby 
Kemp  agreed  to  sell  the  said  lands  to  Hurd  for  $13,750,  pay- 
•  able  one  half  in  cash,  and  the  balance  by  two  instalments  on 
the  18th  of  May  and  the  3d  of  June  then  next.  The  agree- 
ment was  written  out  by  Farewell,  and  in  consequence  of  an 
objection  made  by  Thomas  Sadler,  the  agreement  was  altered 
so  as  to  show  that  Hurd  was  a  trustee  for  the  intended  corn- 
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pany.  The  payment  was  made  to  Kemp  by  Hurd,  on  behalf 
of  the  company,  partly  in  cash  (being  moneys  subscribed  for 
stock  in  the  company),  and  partly  by  means  of  two  drafts, 
which  were  drawn  by  Hurd  on  John  D.  Smith.  The  drafts 
(which  are  in  the  handwriting  of  Abram  Farewell)  were  in- 
dorsed by  the  said  Hurd,  David  Browne,  and  Farewell,  and 
one  of  the  drafts  was  indorsed  also  bv  the  said  Thomas  Sad- 
ler. The  said  drafts  were  cashed  oy  the  bankers  at  Oil 
Springs,  the  amount  being  carried  to  the  credit  of  John 
K^mp.  The  cash  was  paid  to  Kemp  in  the  presence  of  fare- 
well, and  the  latter  knew  that  it  was  paid  on  behalf  of  the 
company.  The  bills  were  duly  honored  and  paid  out  of  the 
moneys  of  the  company,  and  the  residue  of  tne  $13,750,  the 
purchase-money  mentioned  in  the  said  offer  and  agreement, 
was  afterwards  fully  paid  to  Kemp  out  of  the  moneys  of  the 
company. 

After  the  residue  of  the  purchase-money  had  been  so  paid, 
Kemp,  by  deed  dated  the  13th  of  June,  1866,  conveyed  the 
lands  mentioned  in  the  offer  hereinbefore  stated  to  Hurd,  the 
consideration  expressed  in  the  deed  to  be  paid  to  John  Kemp 
being  $13,760,  and  Hurd  shortly  aiterwards  executed  a  deed 
or  deeds  in  favor  of  the  company. 

On  the  20th  of  January,  1868,  the  appellants,  the  Lindsay 
*Petroleum  Company,  naving  then  recently  ascer-  [22o 
tained  that  Farewell  was,  at  the  date  of  the  offer  and  sale 
hereinbefore  mentioned,  interested  in  part  of  the  lands  com- 
prised in  the  sale,  and  that  he  was  in  fact  one  of  the  vendors 
of  the  lands,  filed  their  bill  of  complaint  in  the  Court  of 
Chancery  for  the  province  of  Ontario  against  all  the  above- 
named  respondents,  and  thereby  alleged,  amongst  other 
things,  that  Hurd  acted  as  a  trustee  for  the  appellants  in 
entering  into  the  said  agreement  of  the  3d  of  May,  1866, 
and  that  the  money  paid  thereunder  was  the  money  of  the 
apx)ellant8.  And  the  appellants,  by  their  bill,  in  effect 
charged  that  until  recently  they  believed,  as  the  respondents 
represented  to  them,  that  Farewell  had  no  interest  in  the 
lands,  or  any  of  them,  at  the  time  of  the  purchase  thereof 
by  the  appellants,  and  also  believed  that  Hurd  gave  the  ap- 

Eellants  all  the  benefit  and  advantages  derived  by  him  from 
is  bargain  with  Kemp,  and  that  the  appellants  acted  in  the 
matter  of  the  purchase  in  the  belief  that  they  had  the  benefit 
of  the  unbiassed  judgment  and  disinterested  advice  of  Hurd 
and  Farewell,  ana  relied  on  the  judgment  and  advice  of  those 
in  whom  they  had  confidence  in  the  matter.  But  that  the 
appellants  had  recently  discovered  that  there  was  a  fraudu- 
lent combination  between  the  respondents  in  reference  to  the 
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sale,  and  that  the  lands  secondly  and  thirdly  described  in 
the  said  agreement  in  fact  belonged  to  Farewell,  and  that  he, 
whilst  he  pretended,  in  writing  the  letter  procured  by  Hurd 
as  before  mentioned,  to  be  giving  his  real  disinterested  opin- 
ion, really  wrote  the  same  in  order  to  induce  the  appellants 
to  make  a  purchase  by  which  he  might  profit;  and  that 
Hurd,  while  he  pretended  to  be  advising  tne  appellants  as 
one  in  a  position  common  to  himself  and  the  other  stock- 
holders, and  having  no  independent  interest,  really  had  an 
ind^endent  and  sSverse  interest,  which  made  it  the  more 
profitable  to  him  the  higher  the  appellants  paid  for  the  land ; 
and  that  the  respondents  were  an  interested  in  effecting  the 
sale  to  the  appellants,  and  divided  between  themselves  the 
TOofits  arising  therefrom.  And  the  appellants  charged  that 
Kurd,  with  the  knowledge  of,  and  by  arrangement  with,  the 
other  respondents,  derived  a  profit  and  advantage  in  the  said 
transaction  in  fraud  of  his  duty  as  president  of  the  company 
and  trustee  for  it.  And  the  appellants  by  their  bill  pray^ 
226]  that  the  sale  and  *conveyance  of  the  lands  might  be 
cancelled  and  rescinded,  and  the  respondents  ordered  to 
repay  to  the  appellants  the  purchase- money,  or  that  the  re- 
spondents mignt  be  ordered  to  account  for  the  profit  derived 
by  the  respondent  Hurd  from  the  purchase. 

It  was  ascertained  from  the  answers  and  examination  of  the 
respondents,  that  the  price  of  $13,750  mentioned  in  the  pro- 
visional offer  procured  from  Kemp,  and  in  the  agreement  of 
the  3d  of  May,  1866,  and  in  the  conveyance  of  the  13th  of 
June,  1866,  was  not  the  true  price,  but  a  nominal  price  in- 
serted by  fraudulent  collusion  between  the  respondents,  for 
the  purpose  of  enabling  the  respondent  Hurd  to  make  a 
pront  out  of  the  transaction,  the  true  price  being  $10,000. 
The  true  price  of  the  first  lot  of  25  acres  was  $100  an  acre, 
the  nominal  price  being  $150.  The  true  price  of  the  second 
lot  of  25  acres  was  $50  an  acre,  the  nominal  price  being  $75. 
The  true  price  of  the  third  lot  of  12J  acres  was  $500  an  acre, 
the  nominal  price  being  $650.  It  further  appeared  that  the 
nominal  price  for  the  whole  of  the  lots  having  been  paid  to 
Kemp,  he  retained  the  real  price  for  the  first  lot,  of  which  he 
was  tne  owner,  and  paid  Farewell  the  real  price  of  the  second 
and  third  lots,  in  which  Farewell  was  interested,  and  re- 
turned the  balance  to  Hurd. 

The  respondents,  Abram  Farewell  and  John  Kemp,  put 
in  tlieir  answer  to  the  bill,  and  thereby  admitted  that  Fare- 
well had  an  interest  in  the  lands  secondly  and  thirdly  men- 
tioned in  the  offer  procured  by  Hurd.  They  alleged  that 
they  believed  that  the  appellants,  the  Lindsay  Petroleum 
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Company,  did  not  make  the  purchase  in  reliance  upon  the 
representations  of  Hurd  and  the  allegations  contained  in  the 
said  letter  of  Farewell,  but  that,  on  the  contrary,  the  so- 
called  stockholders  refused  to  organize  any  company  or  pur- 
chase the  said  lands  from  Hurd  until  they  had  selected  two 
of  their  number — ^who  subsequently  became  stockholders 
therein — to  visit  and  inspect  the  lands,  and  to  inquire  as  to 
the  fitness  of  the  same  lor  the  purposes  of  the  company, 
and  to  ascertain  the  value  thereof  ;  and  they  further  alleged 
that  two  such  persons,  Browne  and  Sadler,  were  so  ap- 
pointed, and  visited  the  lands,  and  made  diligent  and  care- 
ful inquiry  as  to  the  said  lands,  and  reported  very  favorably 
thereon,  and  that  so  the  *appellants  agreed  to  organ-  [227 
ize  the  company  and  purchase  the  lands  from  Hurd.  And 
by  their  said  answer  they  further  alleged  that  they  be- 
lieved that  it  was  expressly  understood  that  if  Browne  and 
Sadler  should  report  unmvorably,  the  formation  of  the 
company  should  not  be  proceeded  with ;  and  that  if  they 
had  so  reported,  the  lands  would  not  have  been  purchased 
from  Hurd. 

Kemp  and  Farewell  also,  by  their  answer,  alleged  that 
they  made  no  representations  to  Hurd  for  the  purpose 
of  mducing  the  company  to  purchase  from  him  (Hurd)  or 
from  them. 

Abram  Farewell,  by  the  answer,  admitted  that  he  gave 
Hurd  a  letter  containing  an  expression  of  opinion  as  to  the 
merits  of  his  proposed  purchase,  but  alleged  that  the  state- 
ment contained  in  the  said  letter  that  he  would  have  taken 
the  land  had  he  known  it  could  have  been  obtained  at  the 
price,  related  only  to  the  lands  firstly  mentioned  in  agree- 
ment, and  in  which  he  had  no  interest  whatever,  and  alleged 
that  the  said  letter  was  not  written  for  the  purpose  of  mis- 
leading the  appellants,  or  any  other  person.  And  that 
Hurd  distinctly  gave  him  to  understand  that  he  was  pur- 
chasing for  hims^,  and  not  for  any  one  else,  and  certainly 
not  as  a  trustee  for  any  person  or  company,  and  further  that 
he  believed  the  said  agreements  (meaning  the  provisional 
offer  and  the  agreement  of  the  3d  of  May,  1866),  were  with, 
and  the  conveyance  to,  Hurd  as  an  individual,  and  not  as  a 
trustee,  so  far  as  he  could  remember,  and  that  he  was  not 
informed  that  the  money  paid  for  the  lands  was  the  money 
of  the  appellants. 

Farewell  and  Kemp,  by  their  answer,  submitted  that  the 
appellants,  by  delays  and  laches,  had  precluded  themselves 
from  any  relief  in  the  cause. 

Hurd  also  put  in  his  answer  to  the  said  bill.  His  answer 
8  Eno.  Rep.  24 
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contained  similar  allegations  as  to  the  letter  written  by  Pare- 
well.  He  also  denied  that  in  making  the  purchase  from 
him,  the  appellants  relied  upon  the  statements  contained  in 
the  said  letter,  and  alleged  that  Browne  and  Sadler  were 
appointed  a  committee  to  visit  and  inspect  the  lands  on  be- 
half of  the  company,  and  that  they  visited  the  said  lands  as 
directed,  and  made  diligent,  faithful,  and  careful  inquiry  as 
to  the  said  lands  and  neighboring  lands,  and  as  to  the 
actual  selling  price  of  the  same,  and  that  it  was  upon  their 
judgment  and  recommendation,  formed  after  such  exam- 
528]  ination,  *that  the  parties  were  induced  to  form  the 
company,  and  accept  his,  Hurd's,  proposal  for  the  purchase 
of  the  lands. 

Hurd,  by  his  answer,  also  denied  that  he  procured  the 
agreement  of  the  3d  of  May,  1866,  as  a  trustee  for  the  ap- 
pellants, and  alleged  that,  on  the  contrary,  he  was  acting  in 
an  independent  position,  having  procured  the  agreement 
mentioned  in  the  3d  paraOTaph  of  the  said  bill  (feng  the 

grovisional  oflfer  herembeiore  mentioned^  solely  for  his  own 
enefit,  and  claimed  to  be  entitled  to  tne  profit  made  by 
him  ^which  in  his  answer  he  calls  the  commission  received 
by  him),  as  a  remuneration  for  his  time,  trouble,  and  ex- 

Senses  connected  with  the  selection  of  the  lands,  and  con- 
ucting  the  negotiations  for  the  purchase  thereof,  and  he 
alleged  that  the  appellants  were  precluded  from  relief  by 
delays  and  laches. 

On  the  7th  of  May,  1868,  replication  was. filed  in  the  said 
cause. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor 
Spragge. 

At  the  conclusion  of  the  arguments  the  Vice-Chancellor 
delivered  judgment  in  favor  of  the  appellants.  The  follow- 
ing is  an  extract  from  his  judgment : 

"The  company  would  naturally  suppose  that  the  price  to 
be  paid  for  the  land  to  Kemp  and  Farewell  was  the  price 
named  in  the  agreement,  or  rather  that  Kemp  was  the  sole 
vendor  at  that  price.  Farewell  wrote  a  letter  to  Hurd,  set- 
ting forth  the  situation  of  the  land,  its  advantageous  posi- 
tion, and  value ;  and  the  letter  contained  a  passage  to  the 
effect  that  if  the  writer  had  been  aware  that  the  property 
was  in  the  market  he  would  himself  have  purchased  at  the 
price.  It  is  suggested  that  this  passage  applied  only  to  one 
of  the  three  parcels — the  Kemp  lot ;  but  upon  the  whole  of 
the  evidence,  it  is  in  favor  of  its  relating  to  the  whole  pro- 
perty. This  letter  was  used  by  Hurd  at  a  meeting  callea  by 
him,  with  a  view  to  the  formation  of  a  company,  and  had, 
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as  apx>eaTs  by  the  evidence,  great  weight  in  inducing  the 
formation  of  the  company. 

"  At  this  meetii^  two  papers  were  produced :  one  the 
agreement  with  Eiurd,  the  other  the  letter  of  Farewell. 
From  the  former  it  would  appear  that  Kemp  was  the  sole 
vendor  and  Hurd  the  purcnaser  optionally  at  the  price 
named  in  the  agreement.  The  *letter  of  Farewell  was  [229 
produced  as  the  opinion  and  judgment  of  one  conversant 
with  the  subject,  and  with  the  purpose  of  assisting  the  judg- 
ment of  those  to  whom  it  was  read.  It  conceals  two  im- 
portant considerations.  One,  that  the  purchase-money 
expressed  was  not  the  true  purchase-money,  but  some  thou- 
sands of  dollars  more.  The  other,  that  the  writer  was  not 
g'ving  a  disinterested  opinion,  but  was  himself  interested, 
»ing  a  vendor  of  the  greater  part  in  quantity  and  very  far 
the  greaterpart  in  price  of  the  land  sold. 

^' As  to  Hurd,  his  representations  to  the  meeting  amounted 
to  this :  That  the  purchase-money  he  was  to  pay  was  that 
expressed.  His  production  of  the  agreement  amounted  to 
this,  looking  at  the  occasion  upon  which  it  was  produced. 
It  is  different  from  the  expressed  consideration  in  a  convey- 
ance. What  was  produced  was  an  offer  from  an  assumed 
owner  of  land  to  sell  at  a  certain  price  provided  the  offer 
was  accepted  within  a  limited  time,  and  with  it  was  pro- 
duced a  letter  predicated  upon  the  expressed  purchase- 
money  being  the  true  purchase-money.  This,  without 
explanation,  was  a  representation  that  the  true  purchase- 
money  was  the  same  as  that  expressed.  This  was  a  misrep- 
resentation and  a  fraud  upon  those  to  whom  it  was  made. 
It  was  also  a  fraud  to  use  the  letter  of  Farewell,  to  guide 
the  judgment  of  those  to  whom  it  was  read.  The  conclu- 
sion, from  the  agreement  being  in  the  name  of  Kemp  only, 
was  that  he  was  the  sole  owner  and  vendor,  conceahng  the 
fact  that  the  writer  was  the  owner  of  the  greater  part ;  this 
was  a  suppressio  veri^  which  was  equivalent  to  a  fraudulent 
representation.  The  letter  would,  of  course,  have  had  less 
weight,  if  known  that  the  writer  was  the  owner  of  a  large 
portion.  In  this  view  it  is  not  material  that  there  was  no 
tiduciary  relation  between  Hurd  and  the  company.  If  there 
was  not,  there  was  still  a  relation  of  conhdence  between 
the  parties.  He  proposes  that  others  shall  embark  with 
lum  in  a  common  adventure — that  they  shall  become  part- 
ners together.  Their  position  is  not  that  of  vendor  and 
Eurchasers,  but  it  was  one  of  confidence,  in  which  he  was 
[)und  to  use  perfect  good  faitli  with  those  with  whom  he 
was  dealing. 


Digitized  by  V:iOOQIC 


188  CASES  IN  THE  PRIVY  COUNCIL.  [L-  R 

18H  Lindsay  Petroleam  Company  v.  Hurd.  J.C. 

*'  The  claim  in  Hurd's  answer,  that  it  was  understood  that 
he  should  be  compensated  by  what  he  calls  (miscalls)  com* 
mission,  is  not  established.  It  is,  in  fact,  negatived  from 
the  nature  of  the  transaction,  and  from  what  transpired  at 
2301  the  meeting  when  Hurd  *asked  and  the  meeting  agreed 
that  ne  should  be  compensated  in  a  different  way.  As  to 
the  company  not  relying  upon  these  representations,  but 
judging  for  themselves  and  relying  upon  their  judgment 
after  personal  inspection  of  two  of  their  number,  the  evi- 
dence as  to  this  faus  altogether  to  establish  anything  of  the 
kind.  Two  members  of  the  company  went  up  to  examine 
for  themselves ;  they  were  not  deputed  by  tne  company. 
The  one  of  the  two  examined  proves  this.  Supposing  it 
proved  that  a  committee  was  deputed,  was  their  report 
the  only  thing  relied  upon  I  It  would  be  difficult  to  say 
that  the  representations  of  Hurd  and  the  letter  of  Fare- 
well had  no  weight,  but  the  company  did  not,  by  a  com- 
mittee, or  otherwise,  form  an  independent  judgment.  So  far 
as  to  Hurd. 

"  As  to  Farewell :  He  was  cognizant  of  the  fact  that  the 
amount  of  purchase-money  expressed  in  the  agreement  was 
not  the  true  purchase-money,  but  greatly  exceeded  the  true 
amount.  He  knew  this  as  to  his  own  land,  and  had  reason 
to  suppose  the  same  as  to  the  Kemp  land,  and  he  knew  also 
that  Hurd  conteinplated  the  formation  of  such  a  company 
as  he  did  form.  He  gave  the  letter  for  the  purpose  of  its 
being  used  as  it  was.  It  could  not,  indeed,  have  been  used, 
or  intended  to  be  used,  for  anv  other  purpose. 

"  He  joined  Hurd,  and  combined  with  him  in  two  things : 
in  writing  the  letter  and  in  giving  the  agreement  the  form 
that  it  had ;  without  its  having  that  form  the  letter  would 
have  been  useless.  In  addition  to  this,  is  what  passed  at 
the  personal  conference  at  which  Browne  and  Sadler  were 
present.  The  remarks  applicable  to  Hurd's  case,  apply  gen- 
erally to  Farewell. 

"As  to  reinstating  them  in  their  position,  the  defendants 
may,  if  they  desire  it,  have  an  account  of  any  profits,  if  any, 
made  by  the  company. 

"Hurd  and  Farewell  are  in  pari  delicto.  They  were  both 
active  in  the  representations  made  to  the  company,  and  the 
decree  against  Doth  of  them  will  be  for  repayment  of  the 
whole  sum  paid  by  the  companv  for  the  purchase  of  the 
lands  in  question  ;  the  whole  of  the  parcels,  as  well  those 
sold  by  Kemp  as  those  sold  by  Farewell." 

On  the  15th  of  December,  1868,  the  Vice-Chancellor  de- 
livered judgment  on  a  point  on  which  it  appears  that  the 
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former  judgment  *wa8  not  final,  viz.  as  to  liability  of  [231 
Kemp,  and  the  proper  decree  to  be  made  aeainst  nim,  when 
his  honor  decided  that  no  distinction  conld  be  made  in  his 
favor,  and  directed  repayment  to  be  made  with  interest,  the 
company  on  their  part  reconveyine  at  the  expense  of  the 
respondents  the  land  conveyed.  The  reconveyance  to  be 
to  the  party  or  parties  who  may  repay  the  plaintiffs.  The 
decree  to  be  with  costs  against  all  parties. 

The  decree  was  dated  Qie  16th  oi  December,  1868.  It  was 
thereby  ordered  that  the  sale  and  conveyance  of  the  said 
lands  should  be  cancelled  and  rescinded,  and  that  the 
respondents  should  repay  to  the  appellants  the  sum  of 
$13,750,  together  with  the  sum  of  $2,257.76  interest  thereon 
from  the  date  of  the  payment  of  the  said  purchase-money 
to  the  time  thereby  appointed  for  payment,  making  together 
the  sum  of  $16,007.76.    And  that  the  respondents  should 

Say  the  said  sum  into  the  Canadian  Bank  of  Commerce,  in 
le  city  of  Toronto,  to  the  credit  of  the  appellants  on  or  be- 
fore the  15th  day  of  February,  1869.  And  it  was  ordered 
that  upon  such  repayment  being  made  a  reconveyance  of 
the  said  land  should  be  executed  from  the  appellants  to  the 
respondents.  And  it  was  ordered  that  the  respondents 
should  pay  to  the  appellants  their  costs  of  the  suit. 

By  an  order  made  m  the  cause  on  the  12th  day  of  Febru- 
ary, 1869,  it  was  ordered  that  upon  Abram  Farewell  paying 
into  court  to  the  credit  of  the  cause  the  sum  of  $16,007.76, 
together  with  the  sum  of  $15.30,  being  subsequent  interest 
on  the  sum  of  $13,750,  making  the  sum  of  $16,023.06,  on  or 
before  the  22d  day  of  February  then  instant,  all  proceedings 
under  the  said  decree  for  the  recovery  and  realization  of  the 
said  sum  should  be  stayed  until  after  the  rehearing  of  the 
cause. 

Farewell  paid  the  sum  of  $16,023.06  into  court  to  the 
credit  of  the  cause,  and  it  was  afterwards  invested  in  the 
purchase  of  dominion  stock. 

The  said  cause  was  reheard  before  the  full  Court  of  Chan- 
eery,  consisting  of  the  Chancellor,  the  Vice-Chancellor 
Spragge,  and  the  Vice-Chancellor  Mowat,  who  were  unani- 
mous m  holding  that  the  decree  of  Vice-Chancellor  Spragge 
was  ri^ht,  and  by  an  order  dated  the  3d  day  of  July,  1869, 
the  said  decree  was  affirmed  with  costs,  to  be  paid  by 
Farewell. 

♦By  an  order  dated  the  28th  day  of  August,  1869,  the  [232 
time  for  appealing  against  the  decree  in  the  said  cause  was 
extended. 

The  said  Abram  Farewell  presented  his  petition  of  appeal 
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to  the  Court  of  Error  and  Appeal  against  the  said  decree, 
praying  that  the  same  might  be  reversed  or  varied. 

The  appeal  was  heard  on  the  3d  of  January,  1870,  in  the 
presence  of  six  judges. 

The  Chief  Justice  Draper,  after  stating  the  circumstances 
of  the  case,  and  referring  to  the  evidence,  from  which  he 
drew  the  same  conclusions  as  the  Vice-Chancellor,  continued 
as  follows : 

''I  have  found  no  authority  nor  heard  any  argument  to 
bring  me  to  the  conclusion  that,  where  two  or  more  parties 
combine  for  the  individual  and  several  profit  of  eacn,  and 
even  in  different  proportions,  in  fraudulent  statements  and 
untrue  representations  to  attain  their  object,  they  are  not 
each  liable  to  the  full  extent  to  make  good  to  the  injured 
party  the  loss  their  conduct  has  occasioned  to  him. 

"It  has,  however,  been  suggested  that,  considering  the 
delay  of  the  plaintiffs  in  filing  Iheir  bill,  and  that  they  had 
entered  into  possession  of  the  lands  or  some  part  thereof 
and  had  commenced  to  sink  a  well  or  wells  in  search  of  oil, 
they  could  not  justly  be  held  to  have  the  sale  of  the  lands 
by  the  appellant  and  Kemp  set  aside,  and  to  have  the  price 
which  these  parties  respectively  demanded  and  received  for 
their  interests  returned  to  them,  and  that  all  which  they  had 
really  lost  was  the  amount  which  is  called  '  Kurd's  discount,' 
amounting  to  $3,760. 

"I  have,  upon  further  reflection,  but  not  without  much 
hesitation,  adopted  this  view,  and  am  of  opinion  that  to  this 
extent  the  decree  should  be  varied,  by  omitting  so  much  as 
relates  to  the  cancellation  of  the  sale,  and  by  reducing  the 
sum  to  be  repaid  by  the  defendants  to  the  plaintiffs  to  such 
sum  as  may  be  found  by  the  master  as  the  difference  be- 
tween the  real  and  nominal  price  of  the  land,  with  interest 
from  the  date  of  the  payment  of  the  purchase-money,  and  no 
costs  to  either  party .^' 

The  Chancellor  (late  Vice-Chancellor)  Spra^e  was  of 
opinion  that  the  decree  should  be  aflSrmed.  He  thought 
that  there  was  no  ground  upon  which  to  fix  the  company  as 
233]  purchasers  at  the  *pnce  paid  to  the  vendors,  or  indeed 
at  any  price ;  and  that  there  was  no  ground  upon  which  to 
take  the  case  out  of  the  general  rule.  He  was  therefore  of 
opinion  that  the  bargain,  being  obtained  by  fraud,  should 
be  set  aside.     He  further  observed  : 

"With  regard  to  the  delay  in  filing  the  bill,  laches  can 
only  count  from  discovery  of  the  fraud,  and  there  is  nothing 
to  show  that  in  this  case  the  bill  was  not  filed  promptly 
after  its  discovery.     If,  indeed,  it  were  made  to  appear  that 
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these  purchasers  had  been  lying  by  after  discovery  of  the 
fraud  to  see  whether  their  purchase  would  turn  out  a  profit- 
able one  or  not,  it  would  be  a  ground  for  refusing  them 
relief  altogether.  But  nothing  of  this  kind  appears.  The 
scheme  oi  these  defendants  was  intended  to  be  kept 
secret.  They  cannot  say  that  it  was  kept  secret  so  long  as 
the  plaintiffs  ought  not  to  be  relieved  against  it.  It  lies 
upon  them  to  show  that  it  became  known  to  the  plaintiif  s  so 
long  before  they  filed  their  bUl  that  they  should  oe  taken  to 
have  acquiesced  in  the  purchase  with  knowledge  of  the 
means  by  which  it  was  brought  about,  or  to  have  lain  by 
advisedly  to  see  how  it  would  turn  out." 

Mr.  Justice  Gwynne  concurred  with  the  chief  jueitice  and 
the  chief  justice  of  the  Common  Pleas  in  thinking  that  the 
decree  ought  to  be  varied.  The  learned  judge  reviewed  the 
circumstances  of  the  case,  as  he  considered  them  to  be 
proved  by  the  evidence.  He  appears  to  have  differed  from 
others  as  to  the  character  in  which  Browne  and  Sadler  acted 
in  the  examination  of  the  land,  and  to  have  considered 
that  it  was  their  inspection,  and  not  Farewell's  letter,  which 
led  to  the  conclusion  of  the  contract,  and  to  have  considered 
also  that  the  appellants  had,  by  delay  and  laches,  lost  their 
right  to  rescind  the  contract.  ''I  see  no  evidence,"  he  ob- 
served, "to  show  when  the  parties  to  be  affected  did,  in  fact, 
discover,  or  might  by  reasonable  inquiry  have  discovered, 
the  facts  of  which  the  plaintiffs  now  complain,  unless  it  be 
in  the  evidence  of  Mr.  Orde,  a  witness  called  by  the  plain- 
tiffs themselves.  This  gentleman  was  one  of  the  original 
parties  who,  at  the  meeting  of  the  30th  of  April,  contem- 
plated making  the  purchase  and  forming  the  company ;  he 
subscribed  for  stock  to  the  amount  of  $2,000.  He  went  up 
about  the  beginning  of  June  to  see  the  lands :  this  was  before 
the  company  was  formed.  He  bought  whUe  there  two  and  a 
half  a<5res  adjoining  part  of  the  *lands  sold,  at  $1,000  [234 
per  acre ;  from  the  information  he  then  acquired,  he  thought 
the  price  of  land  was  going  down;  'There  was,'  he  says, 
*  a  well  sunk  about  a  half  a  mile,  and  another  about  a  mile 
from  the  twelve  and  a  half  acres ;  they  were  not  producing 
wells ;  the  parties  owning  one  of  them  said  they  were  only 
making  $5  per  day ;  a  lot  adjoining  was  shortly  afterwards 
offered  to  me  at  $75  per  acre.  Lot  15,  in  the  4tn  concession, 
seemed  out  of  the  way  of  oil.'  Notwithstanding  this  in- 
formation, the  proceedings  for  forming  the  company  are 
continued,  and,  on  the  2d  of  July,  the  last  instalment  is 
paid ;  before  the  last*  instalment  then  was  paid,  the  intend- 
ing purchasers  had  two  months  during  which  they  not  only 
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might  have  made,  but  appear  to  have  made,  independent 
inquiries  to  guide  them  in  the  completion  or  rescission  of  the 
contract.  In  July  Mr.  Orde  and  Mr.  Martin  were  sent  np 
by  the  company  to  register  the  company's  agreement  form- 
ing the  company  In  the  county  where  the  lands  lie :  while 
there,  upon  that  occasion,  the  witness  says:  'Mr.  Martin 
and  I  went  up  to  Sarnia  to  make  the  declaration  as  to  the 
company.  Tnis  was  in  July.  I  then  began  to  lose  faith  in 
the  oil  wells  and  in  this  company.  Mr.  Melville  Parker 
told  me  the  transaction  was  a  swindle;  and  that  the  twelve 
and  a  half  acres  could  have'  been  got  for  one  third  of  the 
money.  Parker  told  me  this  in  ^uly.  The  lot  adjoining 
the  twelve  and  a  half  acres  was  offered  to  me,  while  at  Ou 
Springs,  at  $75  an  acre.'  Now  this  was  certainly  informa- 
tion calling  upon  the  parties  interested  to  make  inquiries 
which,  if  made,  would  have  been  calculated  to  elicit  a  knowl- 
edge of  the  facts  which  are  now  complained  of :  it  seems 
reasonable  to  assume  that  they  did  make  inquiries,  and  as 
the  plaintiffs,  who  must  know  when  the  original  purchasers 
first  heard  of  the  matter  of  which,  as  a  company,  they  now 
complain,  offer  no  other  evidence  than  Orde's  upon  the 

Soint,  although  their  attention  is  drawn  by  the  answers  of 
efendants  to  the  fact  that  they  rely  upon  the  plaintiffs 
laches,  it  is  not  unreasonable  to  conclude  that  Orde  is  the 
medium  through  whom  the  knowledge  of  the  facts,  of  which 
they  now  complain,  was  acquired,  and  that  the  time  of  its 
being  acquired  was  in  the  month  of  Julv,  four  months  before 
they  took  the  deed  of  the  Slst  of  October,  1866 ;  and  that 
they  have  called  him  as  a  witness,  to  establish  by  him  this 
point. 

235]  *"  I  see  nothing  in  the  evidence  to  show  that  after  the 
execution  of  that  deed,  the  plaintiffs  acquired  any  knowl- 
edge upon  the  points  complained  of,  which  they  had  not 
then,  or  might  not  then  have  had,  if  they  had  made  such 
inquiries  as  I  think  they  were  bound  to  do,  upon  the  in- 
formation which  they  have  shown  they  possessed,  through 
Orde,  in  July ;  if  they  intended  to  keep  alive  any  right  to 
seek  redress  by  rescission  of  the  contract.  They,  however, 
proceeded  with  the  contemplated  works;  sank  a  well  or 
wells,  whether  successfully  or  not  does  not  appear,  and  look 
no  measures  to  avoid  this  contract  until  they  had  for  eighteen 
months  proceeded  with  the  works,  enjojred  the  benefit  of  the 
purchase,  and  sought  to  obtain  to  their  own  use  the  profit 
of  a  speculation  which,  from  its  very  nature,  must  nave 
been  known  to  all  the  parties  engage'd  in  it  to  be  highly 
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risky  and  speculative,  but  enormously  remunerative,  if  suc- 
cessiuL 

*' Under  such  circumstances  I  do  not  think  that  the  plain- 
tiffs have  made  out  such  a  case  as  entitles  them  now  to  a 
cancellation  of  the  deed  and  a  rescission  of  the  contract ;  but 
they  are  still  entitled  to  a  decree  against  Hurd  to  make  good 
to  the  company  the  $3,760  which  he,  in  breach  of  trust, 
made  out  of  the  plaintiffs,  with  interest  from  the  3d  of  May, 
1866,  and  the  other  defendants  should  be  decreed  to  rein- 
state that  amount  in  default  of  the  plaintiffs  being  able  to 
collect  it  of  Hurd ;  this  is  the  utmost  extent  to  which  the 
decree  should,  in  my  opinion,  go,  and  this  is  the  decree 
which  TyreU  v.  Bank  of  LoncUm  (*),  in  appeal,  warrants. 
The  decree  should  be  primarily  against  Hurd,  who  was 
guilty  of  a  breach  of  trust,  which  is  a  fraud  different  in  its 
character  from  that  committed  by  the  other  defendants.  All 
the  purposes  of  justice  are,  as  it  appears  to  me,  obtained  by 
decreeing  the  party  guilty  of  that  breach  of  trust  to  restore 
the  fruits  of  his  fraud.  And  in  case  he  should  be  unable, 
by  decreeing  the  other  defendants  to  do  so  for  him.'^ 

A  majority  of  tlie  Court  of  Error  and  Appeal  agreeing 
with  the  Chief  Justice  Draper,  it  was  ordered  on  the  5th  day 
of  February,  1870,  that  the  decree  and  order  on  rehearing 
in  the  said  cause  be  varied,  in  so  far  as  the  same  directed 
the  cancellation  and  rescission  of  the  sale  and  conveyance 
of  the  lands  in  the  said  *pleadings  mentioned,  and  also  [236 
in  so  far  as  the  said  decree  and  order  on  rehearing  directed 
the  said  respondents.  Prosper  Armstrong  Hurd,  and  John 
Kemp,  and  Abram  Fai*ewell,  to  repay  to  the  present  appel- 
lants the  sum  of  $16,007.76,  and  counsel  for  all  parties 
agreeing  to  waive  any  reference  in  respect  thereof,  it  was 
further  ordered  that  the  said  respondents.  Prosper  Arm- 
strong Hurd  and  John  Kemp,  should  forthwith  pay,  and  in 
default  of  their  so  paying,  that  the  said  Abram  Farewell 
should  pay  unto  the  present  appellants,  instead  of  the  said 
sum  of  $16,007.76,  the  sum  of  $3,750,  being  the  difference 
between  the  actual  and  the  nominal  price  of  the  said  lands, 
together  with  interest,  which  said  prmcipal  sum  of  $3,760, 
and  interest  thereon,  computed  to  the  15th  day  of  the 
present  month,  amounted  to  the  sum  of  $4,590.76. 

And  with  these  directions  it  was  further  ordered  that  the 
causes  be  remitted  back  to  the  said  Court  of  Chancery  to  do 
thereon  as  the  said  court  should  seem  meet. 

By  an  order  of  the  Court  of  Chancery  made  in  the  cause 
and  dated  the  11th  day  of  February,  1870,  it  appearing  that 

(^)  BafOc  of  London  v.  TyreU  aftd  Read,  10  H.  L.  C,  47. 

8  Eng.  Rep.  25 
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the  respondent,  Abram  Farewell,  had  paid  to  the  appellants 
the  sum  of  $4,690.76,  it  was  ordered  that  the  Dominion 
stock  in  which  the  said  sum  of  $16,023.06  paid  in  under  the 
said  order  of  the  12th  day  of  February,  1869,  had  been  in- 
vested and  amounting  to  the  sum  of  $16,260.05,  should  be 
forthwith  transferred  to  the  respondent,  Abram  Farewell, 
and  that  the  dividends  accrued  due  thereon  should  be  also, 
forthwith  paid  out  to  him. 

The  present  appeal  was  brought  from  the  said  order  of 
the  Court  of  Error  and  Appeal. 

On  the  case  being  called  on  for  hearing,  Sir  Richard  Bag- 
gallay^  Q.C.,  and  Mr.  Ferrers^  for  the  respondent  FareweU, 
took  a  preliminary  objection  to  the  hearing  of  the  appeal, 
viz.,  that  the  appellant  company  was  a  corporation  whose 
duration  was  limited  by  the  law  of  Canada  to  five  years, 
which  term  had  expired  since  the  appeal  was  brought. 

The  Lord  Chancellor  :  Their  lordships  will  now  hear 
the  counsel  for  the  appellants,  and  you  will  be  at  liberty  to 
urge  this  point  at  the  conclusion  of  their  argument. 
237]  *Mr.  Kay^  Q.C.,  and  Mr.  Smarts  for  the  appellants: 
By  an  agreement  between  Hurd,  Kemp,  and  Farewell, 
wno  were  to  divide  the  profit,  Hurd  was  enabled  to  put  a 
false  price  on  the  lands  and  to  deceive  the  company,  to 
whom  he  stood  in  a  fiduciary  relation.  Kemp  and  Farewell 
knew  that  Hurd  did  not  mean  to  take  the  land  unless  he 
could  induce  the  company  to  purchase.  All  the  judgments 
agree  as  to  the  fraud  which  was  practised.  The  judgment 
of  the  Court  of  Appeal  reduces  the  relief  given  to  the  ap- 
pellants to  a  sum  merely  representing  the  dfierence  between 
the  true  and  the  false  price,  partly  because  the  appellants 
had  sunk  a  well.  But  where  there  had  been  fraud  in  a  con- 
tract of  sale  there  ought  to  be  an  absolute  rescission,  unless 
the  nature  of  the  thing  sold  has  been  actually  altered  by  the 
purchaser.  The  person  defrauded  has  his  option  to  rescind 
or  to  adopt :  Rawlins  v.  Wickham  (*).  Tne  respondents 
say  that  the  appellants  had  an  opportunity  of  judging  before 
they  bought,  but  that  would  not  save  the  respondents,  as 
they  unquestionably  committed  a  fraud.  The  appellants 
did  not  really  test  the  value  of  the  purchase  by  experiment, 
because  they  did  not  test  it  with  knowledge. 

They  had  no  means  of  learning  the  truth,  no  clue  to  the 
fraud.  Information  to  the  witness  Orde  was  not  informa- 
tion to  the  appellants :  In  Bank  of  London  v.  TyreU  & 
Read  ('),  where  Read,  the  confederate  of  the  principal  actor 
in  the  fraud,  was  not  in  a  fiduciary  relation,  it  was  remarked 

Q)  3  De  G.  A  J.,  304.  (^  27  Beav.,  273 ;  10  H.  L.  C,  47. 
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by  Lord  Westbury  that  he  ought  to  have  been  retained  as  a 
surety  for  the  payment  by  the  principal,  and  not  have  been 
dismissed.  There  has  been  some  discussion  as  to  whether 
Farewell  stood  in  a  fiduciary  relation  or  not,  and  some  vari- 
ance in  the  judgments  as  to  relief  against  him.  He  drew 
the  agreement  wnich  could  only  have  been  intended  to  be 
shown,  for  it  contained  the  untrue  prices.  The  original  de- 
cree of  the  Vice-Chancellor  was  right.  It  is  said  that  the 
appellants  h^rve  lost  their  remedy  through  their  own  laches. 
I^hes  means  inaction  with  one's  eyes  oi)en :  Rolfe  v. 
Gregory  (*) ;  Satery  v.  King  (•).  The  time  runs  from  the 
discovery  of  the  fraud.  Here  *only  fifteen  months  [238 
intervened  between  the  execution  of  the  purchase  deed  and 
the  institution  of  the  suit. 

It  lay  on  the  respondents  to  show  tlmt  we  knew  aU  the 
time :  bennet  v.  CoUey  {*) ;  WaU  v.  CorAwell  (*) ;  Charter  v. 
Trenelyan  (').  The  Apellate  Court  in  Canada  has  varied  the 
decision  of  the  lower  court,  and  altered  the  relief  given, 
through  confounding  mere  lapse  of  time  with  laches ; 
whereas  it  was  not  shown  on  tne  part  of  the  respondents 
that  the  appellants  were  chargeable  with  any  delay  after  the 
fraud  was  discovered. 

Sir  Richard  BaagaUay^  Q.C.,  and  Mr.  Ferrers^  for  the 
respondent  FareweU,  took,  in  the  first  place,  the  preliminary 
objection  that  the  appellants  sued  as  a  corporation  duly 
constituted  under  certain  Canadian  acts.  Those  acts  require 
all  companies  to  fix  a  period  for  their  duration,  and  in  this 
case  five  years  was  the  time  fixed.  Those  five  years  have 
expired,  and  some  proceeding  is  necessary  to  supply  the 
defect.  There  is  no  one  to  whom  the  respondents  can  make 
payment  if  ordered  to  pay. 

The  Lord  Chancellor  :  That  objection  was  taken  with- 
out effect  in  the  pleadings.  There  mav  be  some  provision  in 
the  Canadian  law  to  meet  the  case.  Take  the  ordinary  case 
of  a  person  appellant  dying.  Surely  the  respondent,  know- 
ing of  it,  ougnt  to  call  attention  to  it,  that  tne  proper  steps 
may  be  taken.  I  never  heard  the  fact  mentioned  for  the 
first  time  at  the  hearing. 

Sir  Richard  BaggaUay :  As  to  the  merits  of  the  case ;  the 
ground  on  which  the  courts  below  proceeded  are  clear. 
Assuming  that  Hurd  stood  in  a  fiduciary  relation  to  the  in- 
tended company,  and  sold  the  lands  to  it  for  more  than  he 
gave  to  the  vendors,  concealing  the  fact ;  he  was  not  allowed 

0)  18  W.  R.,  867.  (»)  2  My.  A  K,  226. 

(*)  6  H.  L.  C,  627.  (*)  10  H.  L.  C,  229. 

(»)  11  a.  A  F.,  714. 
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by  the  first  court  to  keep  the  profits  which  he  made,  and  his 
two  co-defendants  having  abetted  him,  the  sale  was  rescinded. 
On  the  same  assumed  facts,  the  Court  of  Error  deprived 
him  of  his  profits,  and  held  the  co-defendants  liable  in  the 
second  degree;  but  the  Court  of  Error  held  that  as  the 
appellants  delayed  so  long,  and  as  they  had  tested  for  them- 
selves the  value  of  the  property,  they  were  not  entitled 
239]  *to  a  rescission  of  the  contract,  but  only  to  be  recouped 
the  profits  of  the  sale. 

What  is  alleged  against  Farewell  is,  that  in  the  letter 
which  he  wrote  to  influence  purchasers  he  concealed  his 
ownership.  But  there  is  a  law  in  Canada  which  requires 
registration,  and  makes  registration  notice  to  all  the  world. 
The  property  was  worth  the  price  set  on  it.  The  people  he 
was  dealing  with  went  and  satisfied  themselves  as  to  the 
value  and  then  purchased  and  paid  for  it. 

In  the  letter  as  described  (for  it  is  not  forthcoming)  there 
was  no  representation  that  Hurd  was  only  charging  what  he 
paid.  The  persons  who  inspected  the  land  on  behalf  of  the 
company  were  about  to  be  its  managers,  or  at  least  trustees, 
and  may,  therefore,  be  assumed  to  have  had  some  knowledge 
of  the  subject.  If  there  was  misrepresentation  as  to  value, 
the  company  did  not  act  upon  it.  There  is  variance  between 
the  allegations  of  the  bill  and  the  proofs.  The  case  against 
Farewell  has  b^n  treated  as  if  it  had  been  against  Hurd. 

The  plaintiff  s  company  has  ceased  to  exist  by  efflux  of  time. 

At  the  close  of  the  argument,  the  judgment  of  their  lord- 
ships was  delivered  by 

SiB  Barnes  Peacock  :  The  Court  of  Error  and  Appeal 
of  Ontario  does  not  appear  to  have  differed  from  the  two 
courts  below  so  far  as  the  substantial  merits  of  this  case 
were  concerned.  The  point  on  which  three  judges  of  the 
Court  of  Appeal,  who  had  not  been  concerned  in  the  earlier 
stages  of  the  case,  differed  from  two  other  judges  who  had 
taken  part  in  those  earlier  stages,  and  on  which  they  founded 
their  alteration  of  the  judgment  of  the  Vice-Chancellor  and 
the  Chancellor,  was  this,  that  they  thought  the  plaintiflfs  had 
lost  their  option  to  rescind  the  entire  contract  by  the  delay 
which  had  taken  place  in  the  assertion  of  their  right,  accom- 
panied, as  we  must  suppose  they  considered  themselves 
entitled  to  presume,  with  knowledge  sufficient  to  make  that 
delay  material. 

Now  the  doctrine  of  laches  in  courts  of  equity  is  not  an 
arbitrary  or  a  technical  doctrine.  Where  it  would  be  prac- 
tically unjust  to  give  a  remedy,  either  because  the  party  has, 
240J  by  his  ^conduct,  done  that  which  might  fairly  be  re- 
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garded  as  equivalent  to  a  waiver  of  it,  or  where  by  his 
conduct  and  neglect  he  has,  though  perhaps  not  waiving  that 
remedy,  yet  put  the  other  party  in  a  situation  in  which  it 
would  not  be  reasonable  to  place  him  if  the  remedy  were 
afterwards  to  be  asserted,  in  either  of  these  cases,  lapse  of 
time  and  delay  are  most  material.  But  in  every  case,  if  an 
argument  against  relief,  which  otherwise  would  be  just,  is 
founded  upon  mere  delay,  that  delay  of  course  not  amount- 
ing to  a  bar  by  anv  statute  of  limitations,  the  validity  of 
that  defence  must  be  tried  upon  principles  substantially 
equitable.  Two  circumstances,  always  important  in  such 
cases,  are,  the  len^h  of  the  delay  and  the  nature  of  the  acts 
done  during  the  interval,  which  might  effect  either  party 
and  cause  a  balance  of  justice  or  injustice  in  taking  the  one 
course  or  the  other,  so  far  as  relates  to  the  remedy.  In  this 
case  the  delay  was  at  all  events  not  of  very  long  duration, 
because  the  conveyance  to  the  company  was  dated  about 
fifteen  months  before  the  filing  of  the  bill ;  the  whole  pur- 
chase money  was  not  paid  before  that  time ;  and  there  is 
nothing  which  would  justify  us  in  reckoning  the  currency 
of  time  from  an  earlier  period  than  that  conveyance.  Neither 
were  any  facts  done  in  the  interval,  as  it  appears  to  us,  at 
all  material  to  the  equity  between  the  parties.  There  was 
possession  taken,  no  doubt,  but  it  would  be  a  very  novel 
proposition  that  mere  possession  is  to  be  a  bar,  so  as  to  raise 
a  counter  equity  in  cases  of  this  description.  Nothing  ap- 
pears to  have  been  done  beyond  the  sinkmg  of  a  single  well, 
by  way  of  trial,  upon  the  ground.  The  sinking  of  that  well, 
if  the  land  is  restored,  can  in  no  substantial  way  operate  to 
the  prejudice  of  the  respondents ;  and,  if  any  profit  had 
been  derived  from  it,  the  court  of  first  instance  oflEered  an 
account  of  that  profit ;  but  it  manifestly  was  known  that 
there  was  none,  for  that  account  was  not  accepted.  The 
situation  of  the  parties  having,  therefore,  in  no  substantial 
way  been  altered,  either  by  the  delay  or  by  anything  done 
daring  the  interval,  there  is  in  these  circumstances  nothing 
to  give  special  importance  to  the  defence  founded  on  time, 
even  had  there  been  such  an  allegation  of  facts  in  the  plead- 
ings as  would  have  been  proper,  if  it  was  meant  seriously  to 
rely  upon  this  as  a  substantia  defence  to  the  suit.  There  is  a 
submission  at  the  end  of  the  answer ;  but  the  substance  and 
body  of  the  answer  ^contains  no  allegation  by  which  [241 
that  submission  can  be  supported  ;  and  it  does  not  seem  to 
us  that  the  parties  went  to  issue  ujpon  any  statement  of 
facts,  one  way  or  the  other,  which  fairly  raised  a  question 
of  laches  or  delay.     In  order  that  the  remedy  should  be 
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lost  by  laches  or  delay,  it  is,  if  not  universally  at  all  events 
ordinarily — and  certainly  when  the  delav  has  been  only  such 
as  in  the  present  case — necessary  that  tnere  should  be  suffi- 
cient knowledge  of  the  facts  constituting  the  title  to  relief. 
What  knowledge  is  there  allegation  or  proof  of  here  ?  Alle- 
gation there  is  none.  The  answer  does  not  suggest  that  the 
statement  in  the  bill,  of  recent  discoverv,  is  in  point  of  fact 
incorrect;  and  the  absence  of  any  sucn  suggestion  in  the 
answer  is,  at  least,  an  excuse  to  the  plaintLBEs  for  not  having 
gone  into  particular  evidence  as  to  the  time  at  which  ana 
the  manner  in  which  the  company  made  the  discovery. 

But  this  matter  does  not  remain  upon  the  mere  absence  of 
averment  in  the  pleading ;  for  there  is  evidence  given  by  the 
defendants  themselves,  that  is,  by  Mr.  Hurd,  who  distinctly 
states,  and  all  the  statements  of  the  other  parties  are  con- 
sistent with  it,  that  he  never  informed  the  plaintiffs  or  any 
of  the  people  interested  in  the  company  of  the  fact  that  the 
price  named  in  the  written  documents  was  not  the  real  price 

Eaid  to  the  vendors.  The  way  in  which  he  expresses  it  is, 
e  never  informed  them  of  the  discount  which  he  was  to  re- 
ceive. Therefore,  it  is  admitted  that  the  transaction  was 
carried  through,  the  material  fact  on  which  the  equity  de- 
pends being  at  the  time  suppressed ;  and  that  being  admit- 
ted, it  clearly  was  for  the  defendants  and  not  for  the  plaintiffs 
to  show  when  that  which  was  concealed  at  the  beginning 
became  known  afterwards.  Also  Mr.  Farewell  distinctly 
admits  that  in  his  communications  with  the  parties  he  did 
not  mention  the  fact  of  his  interest ;  and  it  was  for  him 
again,  admitting  that  the  existence  of  that  interest  was  not 
mentioned  in  the  first  instance,  to  show  when  and  by  what 
means  the  company  became  aware  of  it,  if  that  was  mate- 
rial to  his  defence.  It  is  said  indeed,  in  one  of  the  judg- 
ments of  the  court  below,  that  one  of  the  appellant's  wit- 
nesses, Mr.  Orde,  stated  something  to  have  taken  place  in 
the  month  of  July,  1866,  from  which  the  company  ought  to 
have  either  derived  the  requisite  knowledge,  or  at  least  to 
242]  have  been  put  upon  inquiry.     We  think  *it  is  not 

!)ossible  for  us  to  take  tnat  view  of  Mr.  Orde' s  evidence.  All 
le  says  is  this,  that  in  July  he  began  to  lose  faith  in  the  oil 
wells  and  in  the  company,  and  that  a  Mr.  Melville  Parker 
told  him,  about  that  time,  that  the  transaction  was  a  swindle, 
and  that  the  12J  acres  could  have  been  got  for  a  third  of  the 
money.  But  mere  inadequacy  of  value  would  have  been  no 
ground  for  rescinding  the  purchase.  It  is  not  because  the 
purchasers  have  given  more  money  than  the  thing  was 
wortli,  or  because  a  straiiger^alls  it  a  swindle,  only  suggest- 
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ing  that  the  consideration  is  excessive,  that  an  equity  would 
anse  upon  which  such  a  bill  as  this  could  be  filed ;  nor  is 
this  bill  filed  upon  any  such  ffround.  It  is  impossible  for 
their  lordships  to  infer  from  mat  statement  that  anj^thing 
was  said  by  Mr.  Melville  Parker  from  which  the  plaintiffi 
could  understand  that  he  meant  to  say  or  to  suggest  that 
the  money  which  they  had  paid,  or  any  part  of  it,  had  found 
its  way  back  into  the  pocket  of  their  president,  Mr.  Hurd, 
or  that  Mr.  Farewell,  upon  whose  opinion  they  had  relied 
as  a  disinterested  adviser  as  to  value,  was  not  disinterested 
in  his  advice.  No  such  things  are  said  to  have  been  sug- 
gested by  Mr.  Melville  Parker,  and  we  cannot  infer  or  imply 
them. 

There  is,  therefore,  as  it  appears  to  us,  no  evidence  what- 
ever of  any  knowledge  on  the  part  of  the  company,  or  of 
those  who  could  bind  the  company.  There  is  evidence'  of 
the  original  concealment  and  suppression  of  the  material 
facts  constituting  the  title  to  relief,  and  there  is  nothing 
against  the  averment  in  the  bill  not  really  contradicted  by 
the  answer,  that  those  facts  were  recently  discovered  when 
the  bill  was  filed. 

It  appears  therefore  to  their  lordships  that  the  objection 
of  delay  entirely  fails ;  and,  further,  we  have  some  diffi- 
culty in  reconciling  the  decree  actually  pronounced  by  the 
judges  in  the  Court  of  Error,  not  agjainst  Hurd  alone,  but 
also  as  against  the  other  parties,  with  tl^e  force  and  the 
weight  wmch  that  court  has  attributed  to  delay.  It  is  un- 
doiiotedly  true  that  a  delay,  which  might  be  available  by 
way  of  defence  to  persons  not  under  any  fiduciary  relation 
or  obligation,  might  not  be  available  by  way  of  defence  to 
those  who  are  affected  by  a  fiduciary  relation'  or  obligation ; 
but  the  court  below,  in  holding  Mr.  Kemp  and  Mr.  Fare- 
well responsible  for  the  repayment  of  the  money  which  found 
its  way  to  Mr.  Hurd's  *pocket,  have  held  Mr.  Fare-  [243 
well  and  Mr.  Kem|3  to  be  affected  by  knowledge  of  and  par- 
ticipation in  the  fiduciary  obligation  which  lay  upon  Mr. 
Hurd ;  and  the  fiduciary  obligation  extending  to  them  for 
that  purpose,  it  is  difficult  to  see  how  the  xjourt  could  stop 
there,  and  refuse  to  extend  it  to  them  for  every  purpose 
connected  with  the  whole  transaction,  which  was  one  entire 
transaction,  and,  as  their  lordships  are  of  opinion,  cannot 
be  severed  as  to  its  parts. 

An  argument  has  been  addressed  to  us,  not  with  very 
^eat  confidence,  against  the  unanimous  opinion  of  all  the 
judges  in  all  the  courts,  to  the  effect  that,  so  far  as  Mr. 
Farewell  was  concerned,  there  was  here  no  fraud.     But  it  is 
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difficult  to  conceive  anything  more  clearly  fraudulent  than 
for  the  owners  of  property  to  arm  a  i)er8on,  whom  they 
knew  to  be  about  to  endeavor  to  find  others  to  take  up  a 
purchase,  whether  as  a  company  or  otherwise,  with  a  docu- 
ment purporting  to  be  an  oflf er  made  hj  themselves  as  owners 
to  sell  at  a  fictitious  price,  at  which  price  he  is  to  propose  to 
other  people  to  take  up  and  to  accept  that  offer  as  if  it  were 
the  real  one.  If  that  be  not  the  real  price  which  the  owners 
of  the  propertv  expect  to  get,  and  if  they  are  X)arties  to  an 
arrangement  that  the  intermediate  agenl^  who  is  to  induce 
others  to  accept  the  offer,  is  himself  to  put  a  considerable 
part  of  the  nominal  price  into  his  own  pocket,  without  any 
communication  of  the  facts,  the  document  is  a  dishonest  and 
false  document  ui>on  the  face  of  it,  representing  no  real 
transaction,  but  evidently  representing  a  false  transaction, 
only  in  order  to  deceive  somebodv.  It  was  used  to  deceive, 
and  so  used  with  the  knowledge  of  Mr.  Farewell  throughout, 
as  much  as  with  the  knowledge  of  any  other  of  the  parties ; 
he  having,  as  he  admits,  in  order  to  make  the  transaction 
one,  placed  his  interest  for  the  purpose  of  that  offer,  and 
for  no  other  reason,  in  the  hands  of  Mr.  Kemp,  and,  through 
him,  of  Mr.  Hurd.  Mr.  Hurd  takes  the  offer  to  the  com- 
pany; the  company  are  formed  to  take  up  the  offer,  but 
not  without  something  to  fortify  Mr.  Hurd^s  recommenda- 
tion i  And  from  whom  does  that  come  ?  From  Mr.  Fare- 
well, whose  own  interest  is  not  disclosed,  who  is  known  to. 
be  a  person  of  special  experience,  and  whose  opinion  has  a 
special  value  in  the  provmce  with  regard  to  this  particular 
description  of  property.  He  writes  a  letter,  in  which  he 
244]  says  that,  according  to  his  *judgment,  it  will  be  a 
good  bargain  at  that  price,  and  that  if  he  had  known  that 
those  properties  or  some  of  them  had  been  to  be  sold  at  that 
price — ^that  fictitious  and  false  price  so  with  his  participation 
introduced  into  the  document  to  deceive — ^he  would  himself 
have  been  willing  to  be  a  purchaser.  He  writes  that  to  be 
shown ;  and  it  is  admitted,  not  indeed  by  him,  but  by  one 
of  the  other  witnesses,  that  the  real  price  was  purposely 
kept  back,  because  it  was  known  that  the  bargain  would  not 
have  been  obtained  if  that  had  been  communicated.  It  is 
the  language  of  Mr.  Kemp,  the  person  in  whose  hands  Mr. 
Farewell  placed  himself  and  his  own  interests :  "I  did  not 
tell  them,  nor  did  Farewell  in  my  presence  tell  them,  that 
the  price  was  a  sham  price.  I  believe  if  the  real  price  had 
been  mentioned  it  would  likely  have  defeated  the  object 
with  which  the  offer  was  made.  It  is  not  likely  it  would 
have  been  revealed."     And  Farewell  admits  that  he  knew 
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bis  opinion  had  a  special  value.  He  says,  ''I  expected 
it" — the  letter — "would  be  shown,  and  that  it  would  influ- 
ence the  opinion  of  such  parties,  as  I  was  pretty  generally 
known  through  that  part  of  the  country,  and  also  known  to 
have  acquirea  knowledge  respecting  oil  lands."  He  says, 
that  he  not  only  wrote  that  letter,  out  he  personally  com- 
municated  with  a  Mr.  Martin  and  a  Mr.  Neads,  recommend- 
ing them  to  invest  in  the  company,  and  repeated  to  one  of 
them,  Martin,  what  he  had  said  in  the  letter.  "  I  told  him 
that  if  I  had  known  a  certain  piece  of  the  property  had  been 
in  the  market  at  the  price  offered,  I  would  have  purchased 
mvself."  And  when  Browne  and  Sadler,  two  gentlemen 
who  are  not  shown  to  know  anything  about  tke  value  of  oil 
property  themselves,  go  down  to  look  at  the  land»  an  inspec-^ 
tion  on  which  so  much  reliance  is  placed, — when  they  come 
to  look  at  the  land  Farewell  tontrives  to  meet  them,  and 
says  this :  "I  went  to  see  them  because  I  was  interested  in 
Kemp's  succeeding  in  selling  the  lands,  of  which  I  gave  him 
the  option.  I  did  not  tell  the  parties  that  I  was  interested 
in  any  of  the  lands."  But  he  talked  to  them,  and  helped 
to  persuade  them  to  be  satisfied ;  and  he  says,  distinctly, 
**  I  did  not  tell  Browne  and  Sadler  I  was  so  interested.  To 
all  appearance  I  was  a  disinterested  party  to  those  that  did 
not  know  it.  I  did  not  think  it  necessary  to  tell  them." 
More  abundant  evidence  of  what  a  court. of  equity  calls 
fraud  it  *would  be  verj^  difficult  to  conceive,  and  tneir  [245 
lordships  have  no  hesitation  in  saying  that,  in  their  judg- 
ment, tne  decree  made  by  the  Vice-Chancellor  was  perfectly 
and  entirely  right. 

The  sole  difllculty  which  their  lordships  have  felt  or  now 
feel  arises  from  the  suggestion,  which  they  do  not  think 
themselves  at  liberty  altogether  to  disregard,  though  it  ought 
not  in  their  judgment  to  stop  the  appeal,  that  the  company 
may  now  have  been  dissolved,  and  may  not  be  in  a  position 
to  make  the  necessary  reconveyance.  Undoubtedly,  if  they 
are  not  in  that  position,  tjiey  have  come  here  by  the  appeal 
asking  for  that  to  which  they  must  know  they  are  not  enti- 
tled except  upon  conditions,  which,  if  that  be  so,  they  can- 
not fulfil ;  and  justice  would  not  be  done  if  provision  were 
not  made  in  the  form  of  the  order  for  the  possible  contin- 
gency of  their  inability  to  make  a  reconveyance.  What 
therefore  their  lordships  propose  to  recommend  to  Her 
Majesty  is  this :  To  reverse  the  decree  appealed  from,  and 
to  substitute  for  it  a  decree  to  this  effect :    declare  that,  sub- 

i'ect  to  the  right  of  the  respondents  to  a  reconveyance  of  the 
ands  in  the  pleadings  mentioned,  the  appellants  are  entitled 
8  Eno.  Rep.  26 
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to  have  the  sale  and  the  conveyance  of  such  lands  cancel- 
led and  rescinded;  and  that  on  such  reconveyance  being 
made  to  the  satisfaction  of  the  Court  of  Chancery  for  the 
province  of  Ontario,  in  the  manner  directed  by  tne  decree 
of  the  16th  of  December,  1868,  the  defendants  do  repay  to 
the  plaintiffs  the  sum  of  $13,750,  with  interest  from  the  date 
of  tne  payment  of  the  said  purchase  money  to  the  date  of 
such  reconveyance,  together  with  the  costs  oi  the  suit  to  be 
taxed  by  the  master,  including  all  the  costs  in  the  several 
courts  below.  But  if  such  reconveyance  be  not  made,  then 
the  bill  ought  to  be  dismissed  as  against  the  defendants 
other  than  Hurd,  without  costs,  so  far  as  it  asks  relief  be- 
j:ond  that  given  by  the  Court  of  Error  and  Appeal,  in  Onta- 
rio. Declare  the  appellants  entitled  to  the  costs  of  this 
apijeal  if  such  reconveyance  is  made ;  but  the  respondents 
entitled  to  the  costs  of  the  appeal  if  it  be  not  made ;  and 
reserve  any  order  as  to  such  costs  until  after  it  shall  be  known 
whether  the  reconveyance  is  made  or  not,  with  liberty  to 
apply,  and  then  an  affidavit  of  course  can  be  made. 

Credit  must  be  given  to  the  respondents,  as  against  the 
sum  to  be  repaid  by  them  if  a  reconveyance  is  made,  for  the 
246]  amount  paid  *under  the  order  appealed  from ;  the  sum 
carrying  interest  being  reduced,  by  that  payment,  as  at  the 
date  when  it  was  made.  If  it  should  appear  that,  although 
a  reconveyance  can  be  made,  some  persons  other  than  tne 
company  are  now  entitled  to  receive  the  money  to  be  repaid, 
the  form  of  the  order  may  be  expressed  so  as  to  meet  that 
case,  by  directing  repayment  to  the  appellants,  or  to  such 
other  persons,  if  any,  as  are  now  entitled  in  their  right.  The 
rate  of  interest  will  be  the  same  as  that  allowed  by  the  de- 
cree of  the  16th  of  December,  1868.  Their  lordships  will 
advise  Her  Majesty  to  remit  the  case  to  the  court  below,  with 
these  declarations. 

Solicitors  for  the  appellant :  RashUigh  &  Smart. 
Solicitors  for  the  respondent:  A,  Farewell;  T.B.Nelson. 
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[Law  Reports,  6  Privy  Cooncil  Cases,  246.] 

J.C.,0)  March  8,  11,  1878.  • 

David  Torrance,  Thomas  Cramp,  and  John  Torilance, 
trading  under  the  name  or  firm  of  David  Torrance  &  Co. 
(Defendants)  Appellants;  and  The  Bank  of  British 
North  America  (Plaintiffs)  Respondents. 

ON  APPEAL  FROM  THB  COURT  OP  QUEBN's   BENCH  FOB   LOWEB  CANADA 
IN  THB  PROVINCE  OP  QUEBEC  (aPPEAL  SIDE)  .  (•) 

Renewal  of  Bill —  Wrongful  Appropriation  of  Cheek — Suretyehip, 

A.  drew  a  bill  on  B.,  which  B.  accepted.    C.  became  the  holder  for  value. 

Before  due  date  it  was  acreed  between  A.  and  C.  (A.  assuring  C.  of  B/s  concur- 
rence) that  the  bill  should  be  renewed ;  and  C.  ffave  to  A.  a  check  on  C.  for  the 
amount  of  the  bill,  to  the  intent  that  B.  should  be  placed  in  funds  to  meet  the  original 
bill,  and  should  thereupon  accept  the  renewed  bill. 

*  A  sent  the  new  bill  to  B.  for  acceptance,  and  also  sent  him  the  check,  and  [947 
R  knew  the  purposes  for  which  both  were  sent. 

B.  cashed  the  check  and  paid  the  first  bill,  but  refused  to  accept  the  second : 
Hdd^  that  B.  had  no  right  so  to  appropriate  the  check  without  accepting  the  bill : 
Meld,  also,  that  the  agreement  between  A.  and  C.  did  not  release  B.  from  his  sure- 
tyship as  acceptor  of  the  first  bill. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Queen's  Bench  in  Canada,  by  which  they  affirmed  the 
judgment  of  the  court  below  there,  in  which  it  was  held 
that  the  Bank  of  British  North  America  were  entitled  to 
recover  the  sum  of  $10,000  and  interest  against  Messrs.  Tor- 
rance &  Co. 

The  facts  were  set  out  in  the  declaration  in  the  cause  and 
in  the  findings  of  the  jurv,  the  substance  of  the  defence  hav- 
ing been  a  denial  of  all  the  material  facts  alleged  in  the 
declaration,  and  those  facts  in  a  great  number  of  issues  hav- 
ing been  left  to  fhe  jury  and  tne  jury  having  given  their 
determination  upon  them.  The  question  to  be  determined 
was,  whether,  having  regard  to  the  facts  alleged  in  the 
declaration  and  the  findings  of  the  iurv,  a  cause  of  action 
sufficiently  appeared  to  entitle  the  Bank  of  British  North 
America  to  recover  this  sum  of  money  against  Messrs.  Tor- 
rance &  Co. 

The  material  facts  as  found  were  these:  The  Bank  of 
British  North  America  were  the  holders  for  value  of  a  bill  of 
$10,000  which  had  been  drawn  by  one  E.  M.  Yarwood  upon 

(*)  Preeenl:  Sir  James  W.  Colvile,  Sie  Barnes  Peacock,  The  Lord  Justice 
MsLLisu,  Sir  Montague  £.  Smith,  and  Sir  Robert  P.  Collier. 

{*)  The  MS.  notes  of  tlie  late  Mr.  Moore,  Q.C.,have  been  used  in  the  preparation  of 
this  rejioi't. 
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Messrs.  Torrance.  As  found  hy  the  jury  Messrs.  Torrance 
were  accommodation  acceptors,  and  it  was  the  duty  of  Yar- 
wood,  as  between  him  and  Messrs.  Torrance,  to  provide  for 
the  biU^when  it  became  due  at  Montreal  on  the  18th  of  July. 
On  the  15th  of  July  Yarwood  applied  to  the  Bank  of  British 
North  America  to  enable  him  to  renew  the  bill,  and  he  rep- 
resented to  the  bank  that  Messrs.  Torrance  would  be  willing 
to  come  into  an  agreement  to  renew  the  bill  and  to-  accept 
the  renewed  bill,  and  thereupon  it  was  arranged  between 
Yarwood  and  the  bank  that  a  new  bill  should  be  drawn.  A 
new  bill  was  drawn  on  the  16th  of  July  at  three  months' 
date.  It  was  discounted  by  the  bank  for  Yarwood,  and  he 
at  the  same  time,  in  order  to  provide  funds  to  take  up  the 
bill  which  became  due  on  the  18th  of  July,  drew  a  check  on 
2481  the  bank  in  favor  of  *Me8srs.  Torrance  or  order.  That 
check  the  bank  accepted,  payable  at  par  at  Montreal ;  this 
transaction  taking  place  in  London.  They  then  delivered 
the  check  to  Yarwood,  and  Yarwood  forwarded  the  check 
to  Messrs.  Torrance  with  a  letter,  in  which  he  stated:  "I 
have  drawn  on  you  to-dinr  at  three  months  for  $10,000,  and 
enclose  check  on  B.  B.  IS.  America  for  same  amount  to  re- 
tire bill  due  on  18th  inst."  That  letter,  having  been  sent  on 
the  16th  of  July  with  the  check,  arrived  at  Montreal  on  the 
morning  of  the  17th,  and  was  there  received  by  Messrs.  Tor- 
rance. The  bank  at  the  same  time  sent  the  renewed  bill  of 
the  15th  of  July  to  their  manager  at  Montreal  to  obtain  the 
acceptance  of  Messrs.  Torrance  to  the  renewed  bill,  and  the 
bank,  on  the  morning  of  the  17th  of  July,  left  the  renewed 
bill  with  Messrs.  Torrance  for  their  acceptance,  it  being  the 

Sractice  there  that  twenty-four  -hours  are  allowed  before  the 
rawee  determines  whether  he  will  accept  or  not.  That  hav- 
iuff  been  left  for  acceptance  on  the  morning  of  the  17th  of 
July,  on  the  afternoon  of  the  17th  of  July,  Messrs.  Torrance 
presented  the  check  for  $10,000  at  the  bank  and  received 
payment  of  it.  Messrs.  Torrance,  the  same  day,  gave  notice 
to  Yarwood  that  they  refused  to  accept  the  renewed  bill. 
There  was  a  letter  received  the  same  day  or  the  next  day  by 
Cramp,  one  of  the  partners  in  the  firm  of  Torrance  &  Co., 
and  another  letter  subsequently  which  fully  explained  the 
whole  transaction.  Messrs.  Torrance  on  the"  18tli  duly  paid 
the  first  bill.  The  material  questions  submitted  to  the  jury 
were  these :  "  Fifth,  did  Yarwood  request  the  plaintiffs  to 
discount  said  draft  of  the  15th  day  of  July,  1867,  and  allow 
him  to  draw  a  check  for  the  full  amount  thereof,  in  order 
that  lie  might  therewith  retire  the  said  first-mentioned  draft, 
and  upon  the  rt»pn\sentation  and  enjrag<Mn(^nt  hy  him  that 
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the  defendants  wonld  accept  such  new  draft,  and  did  the 
'  plaintiff  discount  such  new  draft,  and  accept  the  said  check, 
and  certify  it  as  being  payable  in  cash  at  Montreal,  on  the 
faith  of  such  representation,  assurance,  and  undertaking, 
and  deliver  it  to  the  said  E.  M.  Yarwood  for  the  purpose 
aforesaid  ?"  And  to  that  they  replied :  *'  Yes."  The  sixth 
question  asked  about  the  contents  of  the  letter,  and  on  that 
tiiev  said :  ''  Yarwood  remitted  the  check  in  his  letter  of  the 
15tn  of  July,  1867,  to  cover  the  draft  due  the  18th  instant, 
without  explaininff  how  he  had  obtained  it."  The  eleventh 
*question  was,  "  When  they  so  presented  the  check  [^249 
for  payment  did  they  know,  or  had  they  reason  to  believe, 
that  it  represented  tne  proceeds  of  the  draft  of  th^  15th  of 
July,  1867,  and  that  such  draft  was  only  discounted  upon 
the  faith  that  they  would  accept  it?"  The  answer  was, 
We  are  of  opinion  that  the  defendants  had  reason  to  believe 
that  the  check  was  the  proceeds  of  the  draft  of  the  15th  of 
July,  and  that  the  said  draft  was  discounted  upon  the  faith 
that  the  defendants  would  accept  it. 

Mr.  Benjamin^  Q.C.,  and  Mr.  CoTien^  for  the  appellants: 
Article  433  of  the  Code  of  Procedure  of  Lower  Canada 
enacts  that  "  whenever  the  verdict  of  the  jury  is  upon  matters 
of  fact  in  accordance  with  the  allegations  of  one  of  the  par- 
ties, the  court  may,  notwithstanding  such  verdict,  render 
J'udgment  in  favor  of  the  other  party  if  the  allegations  of  the 
ormer  party  are  not  sufficient  in  law  to  sustain  his  pre- 
tensions." In  this  case  the  allegations  of  the  plaintiffs  were 
not  sufficient  in  law  to  sustain  their  pretensions,  notwith- 
standing the  verdict  of  the  jury.  The  declaration  was  bad, 
and  there  was  no  cause  of  action.  If  the  check  was  given 
to  Yarwood  without  condition,  we  could  not  be  bound. 

As  to  the  letter  of  the  18th  of  July,  1867,  Yarwood  never 
held  out  that  he  was  acting  as  the  agent  of  Torrance.  The 
principal  debtor  and  creditor  made  arrangements  for  the 
payment  of  the  check  while  in  London,  which  released  the 
surety,  though  he  was  not  aware  of  it,  being  at  Montreal. 
If  the  creditor  does  anything  by  which  the  interest  of  the 
surety  is  affected,  he  is  discnarged.  The  court  in  Canada 
says,  "  We  will  not  go  into  the  question  whether  the  arrange- 
ment is  or  is  not  for  the  benefit  of  the  surety.  It  is  enough 
that  the  surety's  position  is  altered." 

The  case  of  the  BanTc  of  Ireland  v.  Archer ^  Q)  is  an  exact 
counterpart  of  the  present  case. 

0)  11  M.  it  W.,  S83. 
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[Lord  Justice  Mellish  :  The  promise  there  was  to  ac- 
cept a  bill  not  yet  drawn.] 

The  case  of  Key  v.  Cotesworth  (*)  is  in  point.  There  is  an 
estoppel  by  conduct :  Clarke  v.  Hart  (*).  Overend  &  Qwr- 
250]  t^^s  *Case{*)y  now  under  appeal  to  the  House  of 
Lords,  decides  that  giving  time  to  the  surety  is  enough.  In 
the  notes  to  the  case  of  JRees  v.  Barrington  {Tudor* s  Lead- 
ing Cases  in  Equity,  p.  990,  4th  ed.)  all  the  cases  are 
collected.  An  action  would  not  lie  for  money  had  and 
received. 

Sir  John  B.  Karsldke^  Q.C.,  Mr.  Bompas^  and  Mr.  ChiUes- 
pie,  for  the  respondents,  were  not  called  upon. 

The  judgment  of  their  lordships  was  delivered  by 
Lord  Justice  Mellish  :  [His  lordship,  after  stating  the 
facts,  proceeded  as  follows :]  The  real  material  question 
appears  to  be  this :  Here  is  a  bill  of  exchange  drawn  by 
Yarwood  and  accepted  by  Messrs.  Torrance,  of  which  the 
bank  are  the  holders.  There  is  a  proposal  on  the  part  of 
Yarwood  to  renew  that  bill.  It  is  obvious  that  the  bill  could 
not  be  renewed  except  with  the  consent  of  three  persons, 
namely,  Yarwood,  the  bank,  and  Messrs.  Torrance ;  without 
the  consent  of  Messrs.  Torrance  it  was  obvious  that  the  bill 
could  not  be  renewed.  Then  Yarwood  and  the  bank  do 
agree  to  the  renewal.  Then  the  first  question  is,  were 
Messrs.  Torrance  informed  of  those  facts  before  they  pre- 
sented the  check?  Now,  the  jury  have  found  as  a  fact  that 
they  had  reason  to  believe  them,  which  in  their  lordships' 
opinion  is  the  same  thing  as  finding  that  they  had  knowl- 
edge of  them,  and  therefore  the  result  of  it  is  that  they  had 
knowledge  at  the  time  when  they  presented  the  check  that 
both  the^ank  of  British  North  America  and  Yarwood  were 

g reposing  to  them  to  renew  the  bill  of  exchange,  and  they 
ad  knowledge  that  the  check  was  forwarded  to  them  on 
the  assumption  that  they  would  assent  to  renew  the  bill  of 
exchange,  and  with  the  view  that  for  the  purpose  of  enabling 
them  to  renew  it  they  should  have  the  checK  in  order  that 
tiiev  might  obtain  funds  with  which  to  pay  the  first  bill. 

Then,  that  being  so,  it  appears  to  their  lordships  most 
clearly  that  Messrs.  Torrance  were  bound  either  to  refuse  or 
to  accept  the  oflfer  that  was  made  to  them.  There  was  an 
251]  offer  made  to  them  *on  behalf  of  both  parties,  on  be- 
half of  the  Bank  of  British  North  America,  and  on  behalf 

(»)  7  Ex.,  595.  Overend,  Ghumey  <fc  Co.,  Law  Rep.  7  Ch., 

(«)  6  H.  L.  C,  681.  142. 

(8)  Orienttil  FinaTicial    Corporation  v. 
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of  Yarwood,  that  they  would  assent  to  renew  the  bill  of 
exchange,  and  the  check  was  given  to  them  for  the  purpose 
of  enabling  them  to  carry  out  the  renewal,  if  they  assented 
to  it.  Therefore  it  appears  that  they  were  entitled  to  do  one 
of  two  things,  either  to  accept  the  offer  that  was  made  to 
them,  and  then  they  were  bound  to  accept  the  bill  of  ex- 
change, or  else  they  were  entitled  to  reject  the  offer  that 
was  made  to  them,  and  then  if  they  did  that  they  were  bound 
to  return  the  check.  But,  without  giving  any  notice  to  the 
bank  that  they  accepted  or  refused  tne  offer  made  to  them, 
thev  took  upon  themselves  to  present  the  check  and  get  it 
cashed.  Now,  it  appears  to  their  lordships  quite  clearly 
that  they  were  not  entitled  to  take  advantage  of  the  agree- 
ment which  had  been  made  between  Yarwood  and  the  Bank 
of  British  North  America,  to  which  their  assent  was  re- 
quested by  cashing  the  check,  unless  they  meant  to  bind 
tiiemselves  to  act  upon  the  agreement  by  accepting  the  bill 
of  exchange.  That  being  so,  the  consequence  is  that  hav- 
ing acted  uj)on  it,  and  tnen  afterwards  having  refused  to 
accept  the  Dill  of  exchange,  they  were  bound  to  return  the 
money  which  they  had  obtained  on  what  the  bank  must 
have  understood  to  be  a  representation  that  they  were  going 
to  accept  the  offer  that  was  made  to  them,  and  going  to  ac- 
cept the  bill  of  exchange. 

It  does  not  appear  to  their  lordships  that  it  is  really  neces- 
sary to  say  precisely  what,  if  these  mcts  had  arisen  in  Eng- 
land, and  it  had  become  necessary  to  bring  an  action  or  to 
file  a  bill  in  England,  would  have  been  the  precise  remedy 
which  would  have  been  open  to  a  person  in  England,  whether 
it  would  have  been  an  action  for  not  accepting  the  bill  of  ex- 
change or,  an  action  for  money  had  and  received,  or 
whether  it  would  have  been  a  bill  in  equity  to  recover  back 
the  moneys  as  having  been  obtained  in  bad  faith,  though  if 
it  were  necessary  to  give  an  opinion  upon  that  point, 
probably  an  action  for  money  had  and  received  would  be 
the  real  remedy  which  would  be  open  in  the  courts  here ; 
that,  however,  is  a  technial  questioa.  The  substantial  and 
real  question  is  that  it  was  a  matter  of  bad  faith.  I  do  not 
mean  to  make  any  remark  against  Messrs.  Torrance's  char- 
acter at  all,  but,  still,  under  the  circumstances,  a  matter  of 
bad  faith ;  that  when  they  got  the  check  with  full  notice 
that  the  check  was  only  given  to  them  on  *the  assuinp-  [252 
tiori  that  they  would  come  into  the  arrangement  of  renew- 
ing the  bill  of  <  xchange,  it  was  a  matter,  as  it  appears  to 
their  lordships,  of  bad  faith  for  them  to  go  and  cash  the 
check,  being  determined  at  the  very  same  time,  and  having 
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already  made  up  their  minds,  that  they  would  refuse  to 
accept  the  bill  of  exchange. 

Then  it  was  contended  by  Mr.  Benjamin  in  his  very  able 
argument,  that  Messrs.  Torrance's  position  was  altered  by 
the  arrangement,  and  that  he,  being  a  surety,  was  thereby 
discharged.  Their  lordships  are  not  able  to  see  in  what 
respect  his  position  was  altered.  Certainly  no  time  was  given, 
because  the  first  bill  of  exchange  was  not  due  until  the  18th  of 
July,  and  before  the  first  bill  was  due  the  second  bill  must 
either  have  been  accepted  or  rejected:  and  Yarwood  was 
not  discharged  from  any  obligation  whicn  he  had,  because  his 
only  obligation  was  to  provide  the  funds  on  the  18th  of  July. 
The  argument  seems  to  be  that,  having  made  this  arrange- 
ment with  the  bank,  he,  as  a  matter  of  fact,  would  not  ms^Le 
any  other  efforts  to  obtain  the  funds.  He  was  not  dis- 
charged from  obtaining  them.  His  liabilities  remained  ex- 
actly what  they  were  before,  and  if  the  bUl  had  not  been 
renewed,  that  is  to  say,  if  Messrs.  Torrance  did  not  accept 
the  bill  of  exchange,  no  time  would  have  been  given,  because 
he  would  have  been  instantly  liable  on  both  bills.  There- 
fore their  lordships  do  not  see  that  there  is  anv  ground  for 
saying  that  Messrs.  Torrance  were  discharged  because  their 
position  as  surety  was  altered  or  affected  by  what  was  done. 
It  is  very  difiBcult  to  say  how  a  surety's  position  can  be 
altered,  because  the  two  parties  say,  "  We  offer  to  you  to 
postpone  your  payment  for  three  months  if  you  Uke  to 
accept  it ;  you  may  either  accept  or  reject  it ;  but  we  offer 
to  you,  if  you  please,  to  postpone  vour  liability  to  pay  us 
for  three  months."  It  appears  to  their  lordships  that  that 
did  no  harm  to  the  surety  and  could  not  have  the  effect  of 
discharging  him. 

Some  authorities  were  cited ;  there  was  the  case  of  the 
Bank  of  Ireland  v.  Archer  {^\  the  facts  of  which  do,  to  a 
certain  extent,  resemble  the  facts  in  the  present  case ;  but, 
really,  the  only  question  that  was  decided  in  that  case,  the 
only  question  which  was  reserved  by  the  judge  at  the  trial 
was,  whether  a  promise  to  accept  a  foreign  bill  of  exchange 
before  the  bill  of  exchange  was  drawn  amounted  to  an 
2!53]  acceptance.  No  question  whatever  was  *raised  respect- 
ing any  right  to  recover  under  money  had  and  received,  or 
in  any  other  way.  The  other  case  which  was  cited.  Key  v. 
Cotesworth  ('),  appears  to  their  lordships  to  have  no  beanng 
on  the  present  case. 

On  the  whole,  their  lordships  are  of  opinion  that  they 
must  humbly  advise  Her  Majesty  that  the  judgment  of  the 

(')  11  M.  A  W.,  888.  O  1  Ex.,  698. 
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Court  of  Queen's  Bench  for  the  province  of  Quebec  should 
be  affirmed,  and  that  this  appeal  should  be  dismissed,  with 
costs. 

Solicitors  for  the  appellants :  Thomas  &  Sollams. 
Solicitors   for   the    respondents:    Bischoff    Bompas   & 
BUchoff. 


[Law  Reports,  6  Privy  Council  Cases,  258.] 
J.  C.,0)  July  16,  1878. 

C.  P.  Henderson  &  Co.,  Appellants ;  and  The  Comptoib 
d'Escompte  de  rARis,  Respondents. 

ON  APPEAL  FBOIC  THE  SUPBEMB  OOUBT  OF  HONQ  KONO.O 

BUX  of  Lading t  whether  NisgaUabU  or  not — Ominion  in  Bill  of  Lading  ofths  wordt  **  or 
order  or  ae^gni* — Constructive  Notice  to  Indorsee  of  a  Bill  of  Ladimg  of  oh  Bquitg 
in  the  Goods. 

Semble,  a  bill  of  la^ng,  in  which  the  words  "  or  order  or  assigns"  are  omitted,  is 
not  a  negotiable  instrument. 

Where  goods  have  been  delivered  to  the  person  to  whom  the  bill  of  lading  was 
made  ont»  and  they  have  then  been  delivered  to  indorsees  of  the  bill  of  ladi^»  so 
that  the  indorsees  unite  in  themselves  a  legal  and  an  equitable  title  to  the  goods,  the 
omission  of  the  words  "or  order  or  assigns*  in  the  bill  of  lading  is  not  simdent  to 
give  the  indorsees  constructive  notice  of  some  equitable  arrangement  between  the 
person  to  whom  the  bill  of  lading  was  made  out  and  the  consignors. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court 
of  Hong  Konff,  dismissing  with  costs  a  bill  filed  in  that  court 
by  the  appellants,  by  wmch  they  prayed  that  it  might  be 
declared  that  all  sums  of  money  received  by  the  respondents 
in  respect  of  fifty  *bales  of  T  cloth  shipped  by  tne  [254 
appellants  from  London  to  Hong  Kong  by  the  ship  Ariel, 
and  consigned  to  Messrs.  LyaU,  Still  &  Co.  there  for  real- 
ization, had  been  received  by  the  respondents  in  trust  for  the 
appellants,  and  that  the  respondents  might  be  ordered  to 
pay  to  the  appellants  such  sums  of  money  and  interest. 

The  appellants  were  a  firm  of  traders,  carrying  on  busi- 
ness at  Manchester.  The  respondents  were  a  Paris  bank, 
which  also  had  a  branch  at  Hong  Kong. 

In  Au^rust,  1866,  the  appellante  commenced  business  rela- 
tions witn  George  LyaU,  Charles  Frederick  Still,  and  Gteor^e 
Francis  Maclean,  wno  carried  on  business  in  partnership  in 
London  under  the  style  of  Geo.  Lvall  &  C.  F.  Still,  and  at 
Hong  Kong  under  the  style  of  Lyall,  Still  &  Co. 

{^)Pre8eni:  Sir  James  W.  Coltile,  Sir  Barnis  Pkacock,  Sir  Montagus  £.  Ssotb, 
and  Sir  Robert  P.  Coluer. 

(*)  The  MS.  notes  of  the  late  Mr.  Moore,  Q.C.,  have  been  used  in  the  preparation 
of  this  report. 

8  ExG.  Rep.  27 
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The  terms  on  which  such  business  was  to  be  conducted  are 
contained  in  the  following  letter  to  Messrs.  Geo.  Lyall  &  C. 

F.  Still,  of  London,  from  the  appellants : 

"  We  shall  be  very  happy  to  purchase  goods  for  your  ac- 
count for  shipment  of  your  firms  in  China  or  Japan,  drawing 
upon  you  either  at  nine  months'  date  or  at  six  months,  re- 
newable at  three  months  for  the  invoice  value.  Our  usual 
mode  of  conducting  such  transactions  is  as  follows:  We 
ship  the  goods  by  such  vessel  as  you  sliall  name  to  the  con- 
signment of  your  house  abroad,  we  handing  you  the  bills  of 
ladling  and  invoices  in  triplicate  both  for  transmission  to 
your  foreign  house.  The  invoices  will  state  that  the  proceeds 
of  the  shipments  are  to  be  remitted  to  you  in  first-class  bank 
bills  8i)ecially  to  meet  your  acceptance  of  our  draft  or  any 
renewal  thereof  against  the  shipment,  your  house  abroad  to 
advise  us  of  the  remittances.  Our  commission  for  purchasing 
and  drawing  for  cotton  goods  is  2  per  cent.  We  charge  no 
commission  on  woollen  goods,  the  prices  for  the  latter  being 
quoted  net." 

In  September,  1866,  in  pursuance  of  the  agreement  so  come 
to  between  the  appellants  and  George  Lyall,  C.  F.  Still,  and 

G.  F.  Maclean,  tne  appellants  shipped  fifty  bales  of  T  cloth 
on  board  the  ship  Ariel,  on  account  of  the  firm  of  Geo.  Lyall 
&  C.  F.  Still,  under  their  biUs  of  lading,  which  were  as 
follows : 

"  Shipped  in  good  order  and  condition  by  C.  P.  Henderson 
255]  ^  Co.  *of  Manchester,  in  and  upon  the  good  ship 
called  Ariel,  whereof  Keay  is  master  for  this  voy- 
age, and  now  lying  in  the  port  of  London,  and 
bound  for  Hong  Kong,  fifty  bales  merchandise,  one 
pattern  parcel  oeing  marked  and  numbered  as  i)er 
RA  B.i^"i?iI2.K.«^i«»  margin,  and  are  to  be  delivered  in  like  good 
HDd  one  pattern  parcel.  Order  aud  couditiou  at  the  aioresaid  port  oi 
Hong  Kong  (the  act  of  God,  the  Queen's  enemies,  fire,  and  aU 
and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  soever  except- 
ed), unto  Messrs.  Lyall,  Still  &  Co.,  of  Hong  Kone.  Freight 
for  the  said  goods  having  been  paid  here,  ship  lost  or  not 
lost,  with  pnmage  and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  ship  or  vessel  hath 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date, 
one  of  which  bills  being  accomplished,  the  rest  to  stand  void. 
"Dated  in  London  tnis        day  of  September,  1866. 

"J.  Keay. 
"Weight  and  contents  unknown,  and  not  accountable  for 
leakage,  breakage,  rust,  or  damage  by  vermin." 
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From  the  bill  of  lading  it  appears  that  it  was  not  intended 
to  be  transferred ;  but  the  fifty  bales  of  cloth  were  to  be  de- 
livered to  the  firm  of  Lyall,  Still  &  Co.  only,  and  not  to 
their  order,  the  usual  words  "or  order  or  assigns''  being 
omitted. 

The  invoice  for  the  bales  was  as  follows : 

"  Invoice  of  fifty  bales  T  cloths  shipped  by  C.  P.  Hender- 
son &  Co.  per  Ariel,  from  London  to  Hong  Xong,  and  con- 
signed to  Messrs.  Lyall,  Still  &  Co.  there  fcr  realization,  the 
Eroceeds  to  be  remitted  to  Messrs.  Geo.  Lyall  &  C.  F.  Still, 
london,  in  first-class  bank  bills  specially  to  meet  their  ac- 
ceptance of  C.  P.  Henderson  &  Co.'s  draft  (or  any  renewal 
thereof)  against  this  shipment,  and  bought  for  account  and 
risk  of  Messrs.  Geo.  Lyall  &  C.  F.  Still,  London." 

The  bUls  of  lading,  together  with  the  invoice,  were  received 
bv  the  firm  of  Lyall,  Still  &  Co.,  at  Hong  Kong ;  and  on  or 
about  the  30th  oi  November,  1866,  and  before  tne  arrival  of 
the  ship  Ariel,  Lyall,  Still  &  Co.  indorsed  and  delivered  one 
of  the  Dills  of  lading  to  the  respondents,  for  the  purpose  of 
obtaining  the  release  of  certain  silk  documents  which  had 
been  previously  deposited  wUh  the  respondents  as  collateral 
security  for  the  payment  at  *maturitv,  by  Lyall,  StiU  [256 
&  Co.,  of  two  bills  of  exchange  for  the  sums  of  $22,000  and 
$22,600  respectively,  drawn  by  the  firm  of  Bower,  Hanbury 
&  Co.,  of  Shanghai,  upon  and  accepted  by  Lyall,  Still  & 
Co.,  and  indors^  to  the  respondents.  The  sUk  documents, 
so  released  and  given  up  in  exchange  for  the  security  of  the 
bill  of  lading,  had  been  previously  attached  to  the  two  bills 
of  exchange.  But  at  the  maturity  of  the  bills  Lyall,  Still 
&  Co.  duly  honored  and  paid  one  of  them,  namely,  the  bill 
for  $22,000 ;  and  it  was  then  agreed  between  Lyall,  Still  & 
Co.  and  the  respondents,  that  the  other  bill,  namely,  the  biU 
for  $22,600,  should  be  met  by  an  advance  or  loan  from  the 
respondents  to  the  firm  of  the  amount  thereof,  the  repayment 
whereof  should  be  secured  by  a  promissory  note  for  the 
same,  and  also  by  the  deposit  in  their  hands  of  the  bill  of 
lading  by  way  of  collateral  security ;  and  in  pursuance  of 
this  agreement  Lyall,  Still  &  Co.  obtained  the  loan  of  $22,600 
from  the  respondents,  and  paid  oflf  the  bill  of  exchange  for 
$22,600,  and  gave  the  respondents  a  promissory  note  for 
$22,600,  dated  the  31st  of  December,  1866,  and  the  bill  of 
lading  was  allowed  to  remain  in  the  hands  of  the  respondents 
as  collateral  security  ^or  the  due  payment  of  the  same. 

On  the  22d  of  December,  1866,  Lyall,  Still  &  Co.  executed 
and  gave  to  the  respondents  and  to  the  Chartered  Bank  of 
India,  Australia,  and  China,  an  assignment  of  the  prope^y 
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comprised  in  the  schedule  thereunder  written,  which  virtually 
included  all  their  property,  to  secure  the  sum  of  $86,714.28 
owing  by  them  to  the  respondents,  and  the  sum  of  $50,000 
owing  by  them  to  the  Chartered  Bank  of  India,  Australia, 
and  China. 

The  ship  Ariel  arrived  at  Hong  Kong  early  in  January, 
1867,  and  the  fifty  bales  of  cloth  were  delivered  to  the  re- 
spondents on  fche  7th  of  January,  1867:  the  respondents 
handed  to  Lyall,  Still  &  Co.  the  bill  of  lading,  indorsed  to  the 
respondents,  receiving  from  them  a  receipt  as  follows : 

"  Hong  Kong, 

''7th  January^  1867. 
"Received  of  the  Comptoir  d'Escompte  de  Pans  (Hong 

Kong  agency)  bill  of  lading  for  Q;%)  $61/100,  50  bales,  mer- 
chandise per  Ariel  valued  at  $7,625,  proceeds  of  which  we 
257]  hereby  engage  *to  pay  to  said  Dank  as  soon  as  col- 
lected on  account  of  our  promissory  note  for  $22,500,  dated 
2l8t  December,  1866,  and  interest  $209/59.  It  is  at  the  same 
time  understood  that  the  goods  in  question  are  stored  for 
account  and  belong  to  the  said  bank  until  such  proceeds 
have  been  paid. 

"Lyall,  Still  &  Co." 

In  accordance  with  the  terms  of  this  receipt,  Lyall,  StiU 
&  Co.  sold  the  fifty  bales  for  $6,837.50,  and  remitted  the  pro- 
ceeds of  the  sales  of  the  bales,  amounting  to  $6,837.50,  to 
the  respondents,  who  applied  the  same  in  part  satisfaction 
of  the  promissory  note  for  $22,500. 

When  Lyall,  Still  &  Co.  indorsed  the  bill  of  lading,  they 
were  unaware  of  its  peculiarity  in  omitting  the  words  "or 
order  or  assigns."  And  the  respondents  alleged  that  the 
omission  was  not  noticed  by  them. 

The  acceptance  for  the  sum  of  £1,392  3^.,  being  the  price 
of  the  fifty  bales  due  to  the  appellants,  was  dishonored  at 
maturity  by  Geo.  Lyall  &  C.  F.  Still,  and  the  appellants  had 
not  been  paid  any  part  of  this  sum  of  £1,392  3^. 

In  March,  1867,  tne  firm  of  Lyall,  Still  &  Co.  stopped  pay- 
ment, but  tJie  respondents  alleged  that,  at  the  date  of  tne 
indorsement  and  delivery  of  the  bill  of  lading,  they  had  no 
knowledge  whatever  of  the  firm  being,  if  in  fact  they  were, 
involved  or  in  embarrassed  circumstances. 

On  the  28th  of  March,  1867,  the  respondents  received  from 
the  attorney  of  the  appellants  a  letter,  claiming  a  special 
lien  on  the  fifty  bales  of  cloth  and  the  proceeds  thereof,  in 
respect  of  unpaid  purchase-money. 
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Previously  to  the  receiptiof  this  letter,  the  respondents  had 
no  notice  or  knowledge  whatever  of  anj  right,  claim  or  in- 
terest of  the  appellants,  or  of  the  invoice,  or  of  the  agree- 
ment between  tne  appellants  and  the  firm  of  Geo.  Lyall  & 
C.  F.  Still  and  the  firm  of  Lyall,  Still  &  Co.,  or  of  any  other 
agreement  in  relation  thereto,  or  of  the  existence  of  any  spe- 
cial or  other  lien  or  right  or  claim  of  the  plaintiffs  on  the 
goods;  and  they  dealt  with  Lyall^  Still  &  Co.,  as  being,  as 
they  appeared  by  the  bill  of  ladmg  to  be,  owners  of  the 
goods  comprised  therein. 

On  the  18th  of  May,  1869,  the  appellants  filed  a  bill  of 
♦complaint  in  the  Supreme  Court  of  Hong  Kong  [268 
against  the  respondents  as  defendants,  praying  that  it  might 
be  declared  that  all  sums  of  money  received  by  the  respon- 
dents in  respect  of  the  bales  of  cloth  had  been  received  by 
them  in  trust  for  the  appellants,  and  that  the  respondents 
might  be  ordered  to  pay  them  these  moneys. 

The  cause  was  heard  before  the  acting  cnief  justice  of  the 
Supreme  Court  of  Hong  Kong  (the  Hon.  Julian  Pauncefote) 
on  the  7th  of  Septem^r,  1869,  and  the  bill  was  dismissed 
with  costs. 

The  ground  for  the  decision  was  that  the  respondents  had 
acquir^  a  legal  title  to  the  cloth ;  and  that  being  so,  they 
held  it  free  from  any  trusts  to  which  it  was  subject  in  the 
hands  of  the  transferors,  inasmuch  as  they  took  it  without 
notice  of  the  trusts ;  for  it  could  not  be  maintained  that  the 
respondents  had  constructive  notice  of  any  equitable  interest 
of  the  appellants  in  ttie  cloth. 

It  was  against  this  judgment  that  the  appeal  was  now  made. 

Sir  Hichard  Baggallay,  Q.C.,  and  Mr.  Bundas  OardineTj 
for  the  api)ellants :  The  bill  of  lading  differs  from  an  ordi- 
nary bill  of  lading,  inasmuch  as  the  words  *^or  order  or 
assigns"  are  omitted.  Accordingly  it  was  not  negotiable. 
Thus,  though  it  was  indorsed  to  tne  respondents,  they  never 
had  anything  more,  than  an  equitable  interest  in  the  goods. 
This  was  subject  to  the  equity  of  the  appellants :  Roager  v. 
Comptoir  d^ £Sscompte  de  Paris  (*) ;  Rice  v.  Rice{*).  In  any 
case' the  respondents  had  constructive  notice  of  the  eg^uity  of 
the  api)ellants ;  the  peculiarity  of  the  bill  of  lading  in  omit- 
ting tne  words  ''or  order  or  assigns"  was  sufficient  to  put  the 
respondents  on  inquiry  as  to  tne  terms  on  which  the  goods 
v^^ere  consigned  to  Lyall,  Still  &  Co. :  Wilson  v.  ITart  (*) ; 
Kennedy  v.  Oreen(^)\  Le  Neve  v.  Le  Neve{*)]  Newson  v. 

0)  Law  Rep.,  2  P.  C,  898.  (<)  My.  <k  K,  699. 

(»)  2  Drew,  78.  (»)  Ambler.  436 ;   White  and  Tudor*8 

(*)  Law  Rep.,  1  Oh.,  463.  Leading  Catjcs  in  J^quity,  vol  ii.,  p.  36. 
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Thornton  (').  A  breach  of  trust  was  committed  by  Lyall, 
Still  &  Co.  when  they  received  the  goods  and  delivered  them 
to  the  respondents. 

Mr.  Jackson^  Q.C.,  and  Mr.  EreriU  for  the  respondents: 
The  bill  of  lading  was  a  negotiable  instrument,  notwithstand- 
259]  ing  *its  form.  Even  if  it  were  not,  the  respondents 
acquired  by  it  an  equitable  title  to  the  goods.  And  this  was 
supplemented  by  the  legal  title  on  the  delivery  of  the  goods 
to  them  by  LyaU,  Still  &  Co.,  to  whom  the  goods  had  beeu 
consigned.  With  regard  to  the  alleged  constructive  notice, 
the  peculiarity  of  the  Dill  of  lading  is  not  sufficient  to  support 
any  such  contention :  Jones  v.  Smith  (*) ;  Hunter  v.  Wal- 
ters (") ;  Pilcher  v.  Rawlins  (').  There  was  no  breach  of  trust 
VTith  respect  to  the  goods ;  Lyall,  Still  &  Co.  were  either  pur- 
chasers of  the  ^oods  or  were  the  agents  of  the  appellants. 

Their  lordships'  judgment  was  delivered  bv 

Sib  Robert  P.  Collier  :  The  facts  of  this  case,  about 
which  there  is  no  dispute,  may  be  very  shortly  stated.  A 
firm  in  Manchester,  Messrs.  Henderson  &  Co.,  purchased 
a  quantity  of  goods,  pledging  their  own  credit  on  behalf  of 
Messrs.  Lyall,  Still  &  Co.,  who  were  a  firm  in  London, 
having  a  branch  at  Hong  Kong.  An  arrangement  was  en- 
tered mto  bv  the  parties,  whicn  is  embodied  in  an  invoice 
of  these  ^oods,  which  is  as  follows : 

"Livoice  of  50  bales,  T  cloths,  shipped  by  C.  P.  Hender- 
son &  Co.,  per  Ariel,  from  London  to  Hong  Kon^,  and  con- 
signed to  Messrs.  Lyall,  Still  &  Co.  there  for  realization,  the 
proceeds  to  be  remitted  to  Messrs.  Geo.  Lyall  &  C.  F.  Still, 
London,  in  first-class  bank  bills,  specially  to  meet  their 
acceptance  of  C.  P.  Henderson  &  Co.'s  draft  (or  any  renewal 
thereof)  against  the  shipment,  and  bought  for  account  and 
risk  of  Messrs.  Greorge  tyall  &  C.  F.  Still,  London." 

Now,  that  was  the  arragement  entered  into  between  thb 
parties,  and,  as  between  tnfe  parties,  their  lordships  are  of 
opinion  that  Messrs.  Lyall,  Still  &  Co.,  of  Hong  Kong,  were 
under  the  obligation  so  to  deal  with  the  goods  as  to  realize 

Eroceeds  from  their  sale,  and  to  transmit  those  proceeds  to 
i^all,  Still  &  Co.,  in  London,  for  the  purpose  indicated  in 
this  invoice,  namely,  of  meeting  their  acceptances  to  Messrs. 
Henderson  &  Co.  It  appears  that  a  bill  oi  lading  was  made 
260]  out,  which  is  in  the  usual  form,  with  the  *difference, 
that  the  words  "or  order  or  assigns"  are  omitted.  It  has 
been  argued  that  notwithstanding  the  omission  of  these 
words,  tiiis  bill  of  lading  was  a  negotiable  instrument,  and 

(>)  6  East,  17.  (»)  Law  Rep.,  7  Ch.,  75. 

f)  1  Hare,  43.  (*)  Ibid.,  259. 
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there  is  some  authority  at  nisi  prius  for  that  proposition ; 
but,  xindoubtedly,  the  general  view  of  the  mercantile  world 
has  been  for  some  time  that,  in  order  to  make  bills  of  lading 
negotiable,  some  such  words  as  ''or  order  or  assigns"  ought 
to  be  in  them.  For  the  purposes  of  this  case,  in  the  view 
tlieir  lordships  take,  it  may  be  assumed  that  this  bill  of 
lading  was  not  a  negotiable  instrument. 

The  bill  of  lading  and  the  invoice  were  received  by  Messrs. 
Lyall,  Still  &  Co.  at  Hong  Kong  on  the  13th  of  November, 
1866,  and  soon  after,  it  does  not  precisely  appear  when,  this 
bill  of  lading  was  indorsed  to  the  defendants,  who  are  bank- 
ers at  Hong  Kong.  It  was  indorsed  for  this  purpose :  it 
was  in  order  to  enable  Messrs.  Lyall,  Still  &  Co.,  of  Hong 
Kong,  to  obtain  back  from  the  defendants  certain  silk  docu- 
ments, as  they  are  described,  which  were  deposited  with 
them  to  meet  two  acceptances,  one  for  $22,000  and  the  other 
for  $22,500.  It  appears  that  Lvall,  Still  &  Co.  met  the  first 
bill ;  but  when  the  second  bill  became  due  they  borrowed  a 
sum  of  money,  sufficient  to  pay  it,  of  the  bankers,  the  de- 
fendants, on  giving  their  promissory  note  dated  the  81st 
of  December,  1866,  and  from  that  time  this  bill  of  lading 
remained  with  the  bankers  as  a  security  for  the  repayment 
of  that  loan  upon  their  promissory  note.  What  next  occur- 
red, which  is  material,  is  stated  verjr  fairly  in  the  case  of  the 
appellants.  They  state  that  the  ship  Ariel,  that  is  the  ship 
carrying  these  goods,  "arrived  at  Hong  Kong  early  in  Janu- 
ary, 1^7,  and  the  said  fifty  bales  were  delivered  to  the 
respondents  on  the  7th  Januarv,  1867;  the  respondents 
handed  to  the  said  firm  of  Lyall,  Still  &  Co.  the  said  bill 
of  lading  indorsed  to  the  respondents  as  aforesaid,  receiving 
from  them  a  receipt  as  follows : 

'"  'Hong  Kong,  7th  January,  1867. 

*'  'Received  of  the  Comptoir  d'Escompte  de  Paris  (Hong 
Kong  agency)  bill  of  lading  for  L.  S.  C.  P.  H.  $61^00,  60 
bales  merchandise  per  Ariel,  valued  at  $7,625,  proceeds  of 
which  we  hereby  engage  to  pay  to  the  said  bank  as  soon  as  col- 
lected on  account  of  our  promissory  note  for  $22,500,  dated 
2l8t  December"  (it  should  be  31st  December),  "1866,  and 
interest  $209/59.  It  is  at  the  same  *time  understood  [261 
that  the  goods  in  question  are  stored  for  account  and  belong 
to  the  said  bank  until  such  proceeds  have  been  paid. 

.'"Lyall,  Still  &  Co.'" 

The  case  further  states  "that  in  accordance  with  the 
terms  of  the  said  receipt,  the  said  .firm  of  Lyall,  Still  &  Co. 
sold  the  said  fifty  bales  for  $6,837.50,  and  remitted  the  pro- 
ceeds of  the  sales  of  the  said  bales,  amounting  to  $6,837.50, 
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to  the  respondents,  who  applied  the  same  in  part  satisfac- 
tion of  the  said  promissory  note  for  $22,500.*' 

The  view  of  their  lordships  is  thijs,  that,  assuming  as  they 
do  that  the  bill  of  lading  was  not  a  negotiable  instroment, 
its  indorsement  and  delivery  to  the  bank  gave  them  only  an 
equitable  ri^ht  to  the  goods.  But  in  their  lordships'  view 
the  transaction  which  took  place  subsequently  amounted 
to  a  delivery  of  these  goods  to  the  bank,  after  the  goods 
had  been  landed  and  delivered  in  pursuance  of  the  bill  of 
lading,  and  when  the  bill  of  lading  was  fundms  officio.  It 
appears  to  their  lordships  that  Lyall,  Still  &  Co.,  having 
received  these  goods  at  Hong  Kong,  did  deliver  the  posses- 
sion of  them  to  the  bank.  It  is  true  t)iat  the  bank  aid  not 
take  them  to  their  own  warehouses,  probably  because  they 
had  not  warehouses  convenient  to  hold  them ;  and  the  bank 
did  not  sell  them  themselves,  probably  because  it  would  not 
be  in  the  way  of  their  business  to  sell  them.  They  employed 
Lyall,  Still  &  Co.  to  sell  them  for  the  bank ;  but,  in  their 
lordships'  opinion,  in  so  selling  them  Lyall,  Still  &  Co.  acted 
but  as  orokers  to  the  bank ;  and  possession  was  in  fact  de- 
livered to  the  bank  of  the  goods  by  Lyall,  Still  &  Co.,  after 
Lyall,  Still  &  Co.  at  Hong  Kong  had  the  goods  in  their 
possession,  and  were  able  so  to  deliver  them. 

That  being  so,  in  their  lordships'  opinion  the  bank  after 
that  delivery  united  in  themselves  a  lecal  and  equitable 
title  to  the  goods.  If  that  be  so,  the  omy  question  which 
remains  is,  whether  they  had  actual  or  constructive  notice  of 
the  trust  which,  as  between  the  original  parties^  Henderson 
&  Co.  and  Lyall,  Still  &  Co.,  in  their  lordships'  opinion 
existed? 

It  is  conceded  that  there  was  no  actual  notice.  The  ques- 
tion remains  whether  there  was  constructive  notice,  and  it 
should  be — in  order  to  make  out  the  case  of  the  plaintiff — 
constructive  notice  at  the  time  of  the  indorsement  of  the  bill 
of  lading.  That  constructive  notice  is  attempted  to  be  in- 
262]  ferred  in  this  way,  a^d  in  this  *way  omy :  It  is  said 
that  the  bill  of  lading  was  in  an  unusual  form,  omitting  the 
words  "or  order  or  assignSj^^  that  the  bank  ought  to  nave 
taken  notice  of  the  bill  of  lading  being  in  that  unusual  form, 
that  they  ought  hence  to  have  inferred  that  it  was  probable 
that  some  such  equitable  arrangement  existed  as  that  which 
is  now  proved,  and  that  they  ought  to  have  made  inquiries 
on  the  subject.  It  does  not  appear  why  the  words  "  or  order 
or  assigns^  ^  were  omitted.  Tnere  is  no  evidence  whatever 
that  they  were  omitted  intentionally  with  a  view  in  any  way 
to  carry  into  effect  the  armgement  between  the  parties.     It  is 
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admitted  as  a  fact  that  Lyall,  Still  &  Co.  at  Hong  Kong, 
when  they  indorsed  the  bill  of  lading  to  the  bank,  were  not 
aware  of  this  omission.  And  their  lordships  think  that  it 
may  be  assumed,  from  the  conduct  of  the  Dank  and  from 
other  circumstances,  that  they  did  not  notice  it. 

Their  lordships  are  further  of  opinion  that  the  omission 
of  these  words,  ii  noticed,  was  not  a  circumstance  from  which 
the  peculiar  arrangements  subsisting  between  the  appellants 
and  Lyall,  Still  &  Co.  were  necessarily-  to  be  inferred ;  nor 
even  one  which  would  necessarily  excite  the  suspicions  of  a 
man  of  business  of  ordinary  prudence,  and  put  him  on  in- 

auiry  into  the  nature  of  those  arrangements.  They  cannot, 
lerefore,  impute  to  the  respondents,  either  from  their  fail- 
ure, a  they  md  fail,  to  observe  the  omission,  or  from  their 
&ilure,  if  they  did  observe  it,  to  make  further  inquiry  into 
the  title  of  LyaU,  Still  &  Co.,  what  in  the  decided  cases  is 
sometimes  called  '^wilful  blindness,"  and  sometimes  ^^ gross 
negligence.''  And  they  are  of  opinion  that  to  hold  that  the 
mere  absence  of  these  words  frona^  the  bill  of  lading,  without 
more,  was  constructive  notice  to  the  bank  would  be  carry- 
ing the  doctrine  of  constructive  notice  further  than  it  has 
ever  been  carried — certainljr  much  further  than  it  has  been 
the  tendency  of  the  courts  m  recent  cases  to  carry  it. 

Their  lordships  are,  therefore,  of  opinion  that  the  decision 
of  the  court  below  was  ri^ht,  and  they  will  humbly  advise 
Her  Majesty  that  that  decision  be  affirmed,  and  that  this  ap- 
peal be  dismissed  with  costs. 

Solicitors  for  the  appellants :  Messrs.  Travers^  Smith  <fe  Co. 

Solicitors  for  the  respondents :  Messrs.  Lyne  &  Hohnan. 


[Law  Reports,  6  Privy  Conncil  Cases,  263.] 
J.  CO  March  14,  16,  18;  April  6,  1873. 

♦Gilbert  Browning,  Appellant ;  and  The  Provin-  [263 
ciAL  Insurance  Company  of  Canaba,  Respondents. 

ON  APPEAL   FROM   THE   COUBT  OF  QUEEN's   BENCH   FOR   LOWER  CANADA.O 

Marine  Insurance — Policy — Right  of  Undisclosed  Prvndptd  to  sue  m  1m  Agents  Nam^^ 
T\mt  of  Occurrence  of  Loss  of  Cargo. 

The  rule  that  an  nndisclosed  principal  may  sue  and  be  saed  upon  mercantile  con- 
tracta  made  by  an  agent  in  his  own  name,  subject  to  any  defences  or  equities  which 

p)iV««i/;  Sir  Jambs  W.   Colvile,   Sia  Barnes  Peacock,   Sir  Montague  E. 
SxiTB,  and  Sir  Robert  P.  Coluer. 

O  ^e  MS.  notes  of  the  late  Mr.  Moore,  Q.C.,  have  been  used  in  the  preparation 
of  this  report 

8  Eng.  Bep.  28 
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without  notice  may  exist  against  the  agrent,  is  applicable  to  policies  of  marine  insu- 
rance under  the  Canadian  as  well  as  under  the  EngHsh  law. 

L.,  an  agent  of  B.,  insured  some  eoods  belonsmg  to  B.  that  were  being  sent  by 
ship  from  Montreal  to  St.  John's,  Newfoundland.  The  insurance  oompan^^'s  agent 
issued  to  L.  a  "  certificate  of  insurance/'  which  stated  that  L.  had  insured  the  g^s. 
It  was  the  custom  of  the  company  to  issue  subsequently  a  policy  stating  that  "  X.  Y., 
as  well  in  his  own  name  as  in  the  name  of  every  person  to  whom  the  same  shall  ap- 
pertain," had  insured  the  goods.     On  a  loss  occurring,  it  was 

Held  (reversing  the  decision  of  the  Court  of  Queen's  Bench  for  Lower  Canada), 
that  the  omission  in  the  certificate  of  the  words  "  as  well  in  his  own  name,  dkc,"  did 
not,  either  by  the  Canadian  law  or  by  the  English  law,  preclude  B.  from  suing  the 
insurance  company  in  his  own  name. 

Where  goods  are  insured  for  a  voyage,  the  time  of  the  loss  occurring  is  not  neces- 
sarily the  time  when  the  peril  is  encountered  and  the  vessel  driven  ashore. 

A  ship  with  some  flour  as  part  of  her  cargo  was  seen  in  the  Gulf  of  St.  Lawrence 
on  the  22d  of  November,  1867,  and  nothing  more  was  heard  of  her  until  May,  1868, 
when  she  was  found  ashore  at  Aiiticosti,  all  hands  having  been  lost  On  uie  29th 
of  November,  1867,  a  violent  storm  had  commenced  in  the  Gulf,  and  there  was  strong 
probability  that  the  ship  was  capsized  and  driven  ashore  in  that  gale.  Part  of  Hhe 
nour  insured  was  subsequently  saved  and  sold  by  an  agent  of  the  insurance  company. 
The  action  to  recover  on  the  policy  was  not  brought  until  March,  1869.  The  policjr 
964]  ^containing  a  proviso  that  no  action  shomd  be  brought  on  it  unless  within  a 
year  after  the  loss  was  incurred,  the  insurance  company  contended  that  the  assured 
was  too  late  to  bring  an  action: 

Heidy  that  the  loss  was  not  in  its  inception  total,  and  only  became  so  when  it  was 
found  that  it  was  impoemble  to  carry  toe  flour  to  its  destination,  and  that  it  was 
necessary  to  sell  it.  Consequently  the  assured  was  not  precluded  by  lapse  of  time 
from  bringing  his  action. 

This  was  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada  or  the  9th  of  March,  1871, 
which  affirmed  on  appeal  a  judgment  of  the  Superior  Court 
for  Lower  Canada,  in  the  district  of  Montreal,  of  the  31st  of 
March,  1870. 

The  appellant  was  a  baker  of  St.  John's,  Newfoundland. 
The  respondents  were  an  insurance  company  of  Toronto, 
who  kept  an  agent  at  Montreal. 

In  November,  1867,  the  appellant  instructed  Joel  Leduc, 
a  commission  merchant  of  Montreal,  who  acted  as  his  agent, 
to  purchase  a  large  quantity  of  flour  and  to  ship  it  to  hira 
at  St.  John's.  Leduc  accordingly  bought  1,063  barrels  of 
flour,  of  the  value  of  $7,000,  paid  for  them  himself,  and 
shipped  them  on  board  his  own  ship,  the  Babineau  and 
Gaudry,  to  be  conveyed  therein  from  Montreal  to  St.  John's ; 
and  entered  into  an  agreement  with  Routh,  the  agent  of  the 
respondents  at  Montreal,  for  the  insurance  of  the  flour  on 
the  voyage.  Leduc  paid  to  Routh  $280,  the  premium  for  the 
insurance;  and  the  following  ^'certificate  of  insurance^^ 
was  then  given  by  Routh  to  Leduc  : 

"  rrovincial  Insurance  Company  of  Canada. 
*' Certificate  of  Cargo  Insurance — No.  116. 

"Montreal,  15th  November,  1867. 

"Joel  Leduc,  Esq.,  has  this  day  effected  an  assurance  to 
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the  extent  of  $7,000  on  the  under-mentioned  property  from 
Montreal  to  St.  John's,  Newfoundland,  and  shipped  in  good 
order  and  well  conditioned  on  board  the  schooner  Babineau 
and  Gandry,  whereof  E.  Vigneau  is  master  this  present 
voyage. 

"  Said  insurance  to  be  subject  to  all  the  forms,  conditions, 
provisions,  and  exceptions  contained  in  the  policy  of  the 
company,  copies  of  which  are  printed  on  the  oack  hereof. 

''R.  T.  Routh,  agent. 

"On  1,063 barrels  flour,  amount,  $7,000 ;  premium,  $280." 

*Some  of  the  conditions  on  the  back  of  the  certificate  [265 
were  these : 

"  It  is  furthermore  hereby  expressly  provided  that  no  suit 
or  action  against  said  company  for  the  recovery  of  any 
claim  ujK)n,  under,  or  by  virtue  of  this  policy  shall  be  sus- 
tained m  any  court  of  law  or  chancery,  unless  such  suit  or 
action  shall  be  commenced  within  the  term  of  twelve  months 
next  after  any  loss  or  damage  shall  occur ;  and  in  case  any 
such  suit  or  action  shall  be  commenced  against  said  com- 
pany after  the  expiration  of  twelve  months  next  after  such 
loss  or  damage  shall  have  occurred,  the  lapse  of  time  shall 
be  taken  and  deemed  as  conclusive  evidence  against  the 
validity  of  the  claim  thereby  so  attempted  to  be  enforced.  .  . 

"  Tlie  interest  of  the  insured  in  this  policy  is  not  assign- 
able, unless  by  consent  of  this  corporation  manifested  in 
writing,  and  in  case  of  transfer  or  termination  of  the  inter- 
est of  the  insured,  either  by  sale  or  otherwise,  without  such 
consent  the  policy  shall  from  thenceforth  be  void  and  of  no 
eflPect." 

It  was  the  custom  of  the  company  to  treat  this  as  a  pro- 
visional i^reement,  which  would  entitle  the  holder  to  a 
policy  under  the  seal  of  the  company.  The  forms  of  the 
poUcies  issued  by  the  company  contained  the  following: 
"  A.  B.  as  well  in  his  own  name  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  and  persons  to  whom 
the  same  doth,  may,  or  shall  appertain  ana  in  part  or  in  all 
doth  make  insurance  and  cause  to  be  insured,  &c."  But 
there  was  no  evidence  of  any  agreement  o^  the  part  of  the 
company  to  issue  a  policy  under  seal. 

Under  the  bill  of  lading  the  flour  was  deliverable  to  the 
appellant  or  his  assigns.  An  invoice  was  sent  by  Leduc  to 
the  appellant,  in  which  the  appellant  was  debited  with  the 
price  of  the  flour,  commission,  the  expenses  of  cartage, 
cooperage,  and  wharfage,  and  the  premium  of  insurance. 
Bills  were  drawn  by  Leauc  on  the  appellant  for  the  amount, 
and  they  were  subsequently  duly  accepted  and  paid. 
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The  Babineau  and  Gfaudry  sailed  with  the  flour  on  board 
on  the  16th  of  November,  1867,  from  Montreal  for  St.  John's. 
On  the  20th  of  November  she  left  Quebec,  and  was  last  seen 
in  the  Gulf  of  St  Lawrence  about  the  22d  of  November, 
1867. 

266]  ^Nothing  further  was  heard  of  her  until  the  16th  of 
May,  1868,  when  news  reached  Montreal  that  she  had  been 
found  bottom  up,  on  the  island  of  Anticosti,  and  that  all  on 
board  had  probably  been  drowned.  Notice  was  given  to 
the  respondents,  who  thereupon  sent  their  inspector  to  Anti- 
costi. On  his  arrival  in  June,  1868,  he  took  possession  of 
the  vessel,  and  disposed  of  647  barrels  of  flour  that  had 
been  saved,  for  $1,796.  After  paying  for  salvage  expenses, 
&c.,  the  net  proceeds  amounted  to  $633. 

In  September,  1868,  the  appellant  made  his  claim  on  the 
respondents  for  the  sum  of  $7,000,  in  respect  of  his  loss. 

There  were  some  negotiations  between  the  appellant  and 
the  respondents,  and  ultimatelv  the  respondents  refused  to 
pay  the  cla^m,  on  the  ground  tnat  in  effecting  the  insurance, 
Leduc  was  acting,  not  for  the  appellant,  but  on  his  own 
behalf  to  protect  his  own  interest;  and  that  the  contract 
having  been  made  in  Leduc' s  name,  the  appellant  coul4  not 
sue  on  it  in  his  own  name,  and  that  inasmuch  as  under  the 
provisions  of  the  "certificate  of  insurance"  any  action  to 
recover  a  claim  must  be  brought  within  a  year  of  the  occur- 
rence of  the  loss,  and  the  ship  had  in  all  probabilitv  been 
lost  in  November,  1867,  it  was  too  late  for  the  appellant  to 
make  any  claim. 

An  action  was  thereupon  commenced  by  the  appellant  in 
the  Superior  Court  of  Lower  Canada,  to  recover  his  claim 
from  the  respondents.  On  the  9th  of  March,  1869,  judg- 
ment was  given  for  the  respondents  by  Mr.  Justice  Badgley. 
This  judgment  was  confirmed  on  appeal  to  the  Court  of 
Queen' sloench  for  Lower  Canada,  where  all  the  judges  held 
that  the  appellant  could  not  sue  in  his  own  name ;  moreover, 
Mr.  Justice  Badgley  held  that  the  action  was  not  brought 
in  time,  althouSi  Chief  Justice  Duval,  and  Mr.  Justice 
Caron,  and  Mr.  Justice  Monk  dissented  from  this  view. 

Mr.  Justice  Badgley  said  in  his  judgment :  "By  the  cer- 
tificate the  insurance  is  with  Leduc,  and  there  is  no  proof  to 
show,  as  against  the  respondents,  that  he  effected  it  for 
appellant  or  otherwise  than  in  his  own  name.  The  certifi- 
cate is  a  written  document,  which  cannot  be  proved  by  the 
outside  evidence  to  be  otherwise  than  it  is  as  between  the 
contracting  parties.  It  has  never  been  assigned  according 
267]  to  the  last  condition  on  the  *back  of  the  certificate, 
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and  by  law  the  appellant  cannot  be  known  as  claimant  ex- 
cept as  assignee  of  the  insured.  The  insurance  is  to  Leduc, 
and  no  other  in  this  case :  not  having  been  assigned  to  ap- 
pellant, he  has  no  claim  ;  the  allegation  of  the  declaration 
tiiat  the  assurance  was  made  to  Leduc  as  agent  and  all  whom 
it  miffht  concern  is  not  proved.  Again,  by  the  insurance 
certificate  or  receipt,  it  is  conditioned  that  no  suit  or  action 
shall  be  commenced  against  the  insurers  after  the  term  of 
twelve  months  after  the  loss,  and  not,  as  argued,  from  the 
time  when  the  vessel  was  last  seen  in  the  St.  Lawrence,  not 
from  notice  given  of  loss.  The  office  common  policy  usu- 
ally issued  and  produced  in  evidence,  contains  the  same 
condition.  No  action  after  twelve  months  next  after  any 
loss  or  damage  shall  occur,  and  if  suit  be  commenced  after 
twelve  months  after  such  loss  shall  have  occurred,  the  lapse 
of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim  attempted  to  be  enforced. 
Upon  the  question  of  the  loss,  and  the  time  of  its  occurrence, 
no  possible  better  evidence  can  be  afforded  than  the  testi- 
mony of  Mr.  Allan,  and  of  Captain  Basile  Deroy,  whose 
vessel  accompanied  the  Babineau  and  Graudry  in  her  course 
down  the  river  and  gulf,  and  was  caught  in  the  same  storm, 
which,  he  says,  wrecked  the  Babineau  and  Gaudry  on  Anti- 
costi,  at  the  end  of  November,  1867.  The  evidence  of  Mc- 
Gregor is,  I  think,  conclusive  that  the  vessel  was  driven 
ashore  on  the  island,  stern  on,  during  the  gale  spoken  of  •  .  . " 

Mr.  Watkin  WiUiaTos^  Q.C.,  and  Mr.  Kerr^  for  the  ap- 
pellant :  In  entering  into  the  contract  of  insurance,  Leduc 
was  acting  as  the  agent  of  the  appellant ;  and  the  general 
rule  of  law,  that  an  undisclosed  principal  may  take  advan- 
tage of  the  contract  entered  into  by  his  agent,  applies  to 
policies  of  marine  insurance. 

Though  the  agent  cannot  escape  liability,  the  principal 
can  sue:  Sims  v.  B(md(^)\  IRggms  v.  Senior {*);  Humble 
V.  Hunter  {*)]  JiamazoUi  v.  J3otDring{*)]  Ciml  Code  of 
Lower  Canada,  art.  2,492.  Moreover,  the  "  certificate  of 
insurance"  entitled  the  holder  to  a  policy,  and  the  policies 
issued  by  the  company  were  in  the  names  of  all  persons 
interested. 

*  The  appellant,  therefore,  was  entitled  to  claim  in  [268 
his  own  name  against  the  insurance  company  for  the  loss  of 
the  flour. 

He  is  not  precluded  by  lapse  of  time  from  bringing  his 
action.     The  onus  of  proving  the  lapse  of  the  year  after 

(»)  6  B.  A  Ad.,  889,  (»)  12  Q.  B.,  810. 

(«)  8  M.  4  W.,  834.  (••)  7  C.  B.  (N.S.),  861. 
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the  occurrence  of  the  loss  lies  on  the  insurance  company : 
WinaY.  AngraveQ).  It  has  not  been  proved  at  what  time 
the  snip  was  actually  lost ;  and  there  is  no  improbability  in 
the  suggestion  that  the  ship  wintered  safely  on  the  north 
shore,  and  was  lost  in  the  spring  of  1868,  whilst  striving  to 
reach  the  port  to  which  she  was  bound. 

Moreover,  the  loss  did  not  arise  when  the  ship  was 
wrecked ;  it  arose  only,  when  the  loss  of  the  ship  became 
known,  and  it  was  found  necessary  to  sell  the  flour.  It  was 
then  that  the  right  of  action  first  arose. 

There  were  some  negotiations  between  the  appellant  and 
the  respondent  with  reference  to  the  claim,  and  in  the  midst 
of  them  a  promise  (without  prejudice)  to  pay  was  made  by 
the  company.  The  delay  in  bringing  the  action  was  owing 
to  these  negotiations.  Tlie  respondents  thereby  waived  the 
condition  in  the  "certificate"  as  to  time. 

Sir  John  Karslake^  Q.C.,  and  Mr.  BompaSy  for  the  re- 
spondents :  In  Canada  the  French  law  prevails,  where  no 
provision  in  the  code  is  applicable.  There  is  nothing  in 
the  English  law  or  the  French  law  or  the  Canadian  law, 
which  shows  that  where  an  insurance  has  been  made  by  an 
agent  in  his  own  name,  the  company  can  be  sued  in  any 
other  name  than  his.  (See  Amould  on  Marine  Insurance, 
vol.  i.,  p.  223,  3d  ed.) 

Moreover,  there  is  no  proof  that  Leduc  was  contracting 
otherwise  than  in  his  own  name.  The  *'  certificate  of  insur- 
ance" indicates  that  the  insurance  was  for  himself ;  he  had 
an  insurable  interest,  having  bought  the  fiour  with  his  own 
money :  Watson  v.  Swannr) ;   united  States  v.  Parmele{*). 

The  company  never  heard  of  the  appellant.  If  they  had 
heard  of  him,  they  might  have  had  good  reason  for  reiusine 
to  contract  with  him.  They  probably  would  not  have  insured 
both  principal  and  agent. 

269]  *Even  if  the  certificate  were  a  contract  for  a  policy, 
the  policy  would  be  limited  to  the  terms  on  the  back  of  the 
certificate.  This  assurance  was  in  the  name  of  Leduc,  and 
it  could  not  vest  in  the  appellant  without  a  transfer.  (Civil 
Code  of  Lower  Canada,  art.  2,483). 

With  regard  to  time,  there  is  suflBcient  to  show  that  the 
loss  of  the  ship  took  place  early  in  December,  1867.  And 
this  was  when  the  loss  of  the  cargo  also  occurred.  The  loss 
occurs  when  the  goods  are  lost,  not  when  the  fact  becomes 
known  to  the  owner;  the  sale  of  the  part  recovered  has 
nothing  to  do  with  .the  time  of  the  occurrence  of  the  loss. 

(')  8  H.  L.  C,  188.  («)  11  C.  B.  (N.S.),  756. 

(»)  1  Paine'8  U.  S.  Circ.  Rep.,  252. 
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The  action  was  not  brought  until  the  3d  of  March,  1869. 
This  was  more  than  a  year  after  the  occurrence  of  the  loss ; 
and  the  provision  in  the  "certificate  of  insurance"  pre- 
cluded the  appellant  from  bringing  an  action. 

In  the  course  of  the  arguments  reference  was  also  made  to 
the  following :  Brovyrt  v.  Hare  Q ;  Joyce  v.  Swann  (") ; 
Montreal  Assurance  Company  v.  McOillivray  (*) ;  Wolff"  v.* 
Horncastle  (') ;  Skinner  v.  Stocks  (*) ;  BeU  v.  Oilson  (*) ;  De 
Vignier  v.  Swanson  (') ;  Stringer  v.  Miglish  and  Scottish 
Marine  Insurance  Company  ( ). 

Their  lordships' Judgment  was  delivered  by 

Sib  Montague  E.  Smith  :  This  is  an  appeal  from  a  judg- 
ment of  the  Court  of  Queen's  Bench  for  Lower  Canada, 
affirming  a  judgment  of  the  Superior  Court  for  the  province, 
which  dismissed  the  appellant' s  suit.  The  action  was  brought 
on  a  contract  of  insurance  made  with  the  respondents  on 
1,063  barrels  of  flour  shipped  in  the  schooner  Babineau  and 
Gaudry,  on  a  voyage  from  Montreal  to  St.  John's,  New- 
foundland. The  contract  was  in  the  name  of  Mr.  Joel  Le- 
due,  who  had  purchased  and  shipped  the  flour  for  the  ap- 
X)ellant 

Two  objections  have  been  made  to  the  appellant's  right  to 
maintain  the  action,  viz.  (1),  that  he  cannot  sue  on  the  con- 
tract made  in  Leduc's  name ;  and  (2),  that  under  a  clause  of 
limitation  ^contained  in  the  contract  his  action  is  too  [270 
late.  The  judge  of  the  Superior  Court  decided  against  the 
appellant  on  the  second  objection.  Upon  the  appeal  in  the 
Court  of  Queen's  Bench,  three  judges  held  that  the  action 
was  brought  in  time,  but  that  the  appellant  could  not  sue 
in  his  own  name ;  one  judge  (Mr.  Justice  Badgley)  alone 
upheld  both  objections. 

The  following  general  facts  appeared  on  the  evidence: 
The  appellant,  who  carried  on  business  as  a  baker  at  St. 
John's,  had  for  some  time  employed  Mr.  Leduc,  a  commis- 
sion merchant,  to  make  purchases  at  Montreal  of  flour  and 
ship  it  to  St.  John's.  In  the  usual  course  of  this  agency, 
Leduc,  in  November,  1867,  purchased  1,063  barrels  of  flour, 
shipped  it  on  board  the  Babineau  and  Gaudry  (a  vessel 
owned  by  himself)  for  St.  John's,  and  insured  it  for  $7,000 
with  the  respondents  in  the  form  and  manner  which  will  be 
hereafter  stated.  The  bill  of  lading  stated  the  flour  to  be 
shipi)edby  Leduc,  deliverable  to  the  appellant  or  his  assigns, 

0)  4  H.  A  N.,  822.  («)  4  B.  «fe  Aid.,  437. 

(»)  17  C.  B.  (N.S.),  84.  (•)  1  B.  <&  P.,  346. 

(*)  18  Moo.,  P.  C,  87.  n  1  B.  cfe  P.,  846. 

{«)  1  B.  A  P.,  816.  O  Law  Rep.,  B  Q.  B.,  599. 
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and  an  invoice  was  sent  by  Leduc  to  the  appellant,  debiting 
the  latter  with  the  price  paid  for  the  flour,  commission,  the 
expenses  of  cartage,  cooperate,  and  wharfage,  and  the  pre- 
mium on  the  insurance.  Bills  were  drawn  by  Leduc  on  the 
appellant  for  the  amount  of  this  invoice,  wnich  were  duly 
accepted  and  paid.  The  Babineau  and  Gaudiy  sailed  from 
Montreal  on  tJie  16th  of  November,  1867,  and  left  Quebec 
on  her  voyage  down  the  Gulf  of  St.  Lawrence  on  the  20th. 
She  was  last  seen  proceeding  on  her  voyage,  on  the  22d,  and 
no  more  was  heard  of  her  until  the  middle  of  May,  1868, 
when  the  news  reached  Montreal  that  she  was  ashore  on  the 
island  of  Anticosti,  in  the  Gulf  of  St.  Lawrence.  An  agent 
of  the  respondents  reached  the  island  in  the  middle  of  June, 
and  found  the  schooner  lying  bottom  up.  None  of  the  crew 
appear  to  have  been  saved.  A  hole  had  been  cut  in  the  ship, 
out  of  which  part  of  her  cargo,  including  some  of  the  ap- 
pellant's flour,  had  been  taken,  and  some  remained  on  board. 
The  flour  saved,  or  so  much  of  it  as  could  be  recovered,  viz. 
647  barrels,  was  taken  to  Gasj>6  and  sold  by  the  respondents' 
agent  there  for  the  gross  price  of  $1,796.  An  accout  was 
made  out  by  the  agent,  which,  after  debiting  the  flour  with 
the  share  of  salvage  expenses  and  other  charges,  showed  the 
net  proceeds  to  be  $683.  The  schooner  was  recovered  and 
repaired. 

2711  *Itwas  contended,  in  support  of  the  first  objection, 
by  the  respondent's  counsel,  that  the  insurance  was  in  fact 
made  by  Leduc  on  his  own  behalf  to  protect  his  own  inter- 
est, or,  at  all  events,  partly  on  his  own  behalf  and  partly 
on  that  of  the  appellant.  Their  lordships,  however,  feel 
Uttle  difficulty  in  coming  to  the  conclusion,  upon  the  evi- 
dence in  the  case,  that  the  insurance  was  effected  by  Leduc 
as  agent  on  behalf  of  the  appellant,  his  principal.  Leduc, 
who  was  called  as  a  witness  by  both  parties,  states  that  the 
api)ellant,  from  the  purchase  of  the  flour  up  to  its  loss,  was 
''  le  seul  propri6taire  et  le  seul  qui  y  avait  mterfit."  Again, 
when  examined  by  the  respondents,  he  says  in  English, 
"  The  insurance  was  in  my  name,  though  it  was  really  the 
plaintiff's."  He,  no  doubt,  also  savs  that  he  made  the  in- 
surance in  his  own  name  "in  case  of  some  accident,  or  that 
the  appellant  should  not  have  met  his  drafts  ;"  but  further 
explanation  given  by  him  shows  that  what  he  wanted  to 
have,  and  eonsiderea  he  had,  was  a  lien  only  on  the  policy 
which  would  end  when  his  drafts  were  honored.  All  the 
facts  are  consistent  with  what  seems  to  be  the  effect  of  Le- 
duc's  evidence  taken  as  a  whole,  viz.,  that  the  insurance  was 
effected  for  the  appellant,  and  that  Leduc  had  a  lien  upon 
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the  policy.  Having  paid  for  the  flour  with  his  own  money, 
Ijeduc  might,  in  the  event  of  the  appellant's  insolvency, 
have  had  the  right,  as  a  quasi  vendor,  to  stop  in  transifUj 
but  it  nowhere  appears  that  he  kept  any  control  over  the 
bills  of  lading,  under  which  the  goods  were  deliverable  to 
the  appellant  or  his  assigns. 

The  result  of  the  evidence  is  that  the  property  in  the  flour 
passed  to  the  api)ellant,  that  it  wap  shipped  at  his  risk,  in- 
sured at  his  cost,  and  that  the  insurance  was  effected  by 
Leduc  for  him  as  the  owner  of  it. 

It  was  next  urged  that,  if  this  were  so,  the  appellant  could 
not  sue  on  the  contract  effected  in  the  name  of  his  agent. 
This  objection  makes  it  necessaiy  to  consider  the  form 
of  the  present  contract,  and  how  it  was  made.  The  chief 
office  of  the  respondents  is  at  Toronto,  and  their  agent 
at  Montreal,  in  taking  insurances  there,  issues  what  are 
called  **  certificates  of  insurance"  of  a  provisional  kind, 
signed  by  the  agent,  upon  which  policies  under  the  seal  or 
the  company  are  afterwards  issued  at  Toronto. 

The  certificate  in  this  case,  dated  on  the  15th  of  Novem- 
ber, 1867,  commences  as  follows:  *'Joel  Leduc,  Esq.,  has 
this  day  effected  *an  insurance  to  the  extent  of  $7,000  [272 
on  the  under  mentioned  property  from  Montreal  to  St. 
John's,  Newfoundland,  shipped  on, board  the  Babineau  and 
Gaudry,  &c."  The  property  is  described  as  "  1,063  barrels 
of  flour."  The  certificate  also  states  "  the  insurance  to  be 
subject  to  all  the  forms,  conditions,  provisions,  and  excep- 
tions contained  in  the  policy  of  the  conipany,  copies  of 
which  are  printed  on  the  back  hereof."  Kouth,  the  agent 
of  the  respondents  at  Montreal,  proved  the  form  of  policjr 
used  by  the  respondents,  and  it  is  set  out  in  the  record.  This 
form  runs  thus:  ''I,  A.  B.,  as  well  in  my  own  name  as  for 
and  in  the  name  and  names  of  all  and  every  other  person 
and  persons  to  whom  the  same  doth,  may,  or  shall  apper- 
tain in  part  or  in  all,"  do  make  insurance,  &c.  These  words 
are  the  same  as  those  usually  inserted  in  Lloyd's  and  other 
English  policies. 

It  was  contended  that  the  certificate  was  a  complete  con- 
tract, and  that  as  it  did  not  contain  these  words,  tiie  appel- 
lant could  not  sue  upon  it.  Some  authorities,  principally 
American,  were  cited  for  this  proposition,  and  Arnotud  on 
Marine  Insurance  (vol.  i.  p.  223,  3a  ed.)  was  also  referred  to. 
Mr.  Amould  no  doubt  in  this  place  states  this  to  be  so; 
but  in  another  part  of  his  book  it  is  stated  as  a  general  rule 
that  actions  may  be  brought  either  by  the  broker  whose 
8  Eng.  Rep.]  29         ' 
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name  appears  in  the  policy,  or  by  the  principal  who  in- 
structed him  to  make  it  (vol.  ii.  p.  1,013). 

In  England,  policies  are  usually  made  in  the  name  of  the 
insurance  broker,  and  it  was  long  ago  decided  that  the 
broker  need  not  be  described  as  agent  to  enable  the  principal 
to  sue  upon  them  (see  De  Vignier  v.  Swanson  H.)  In  a  re- 
cent case,  in  whicli  it  was  held  that  the  plaintin,  under  the 
circumstances  there  existing,  could  not  maintain  an  action 
on  such  a  policy,  because  the  insurance  could  not  be  shown  to 
have  been  made  on  his  behalf,  the  right  of  the  person,  who, 
in  a  case  like  the  present,  has  been  throughout  tne  real  prin- 
cipal, to  sue  on  a  policy  made  in  the  name  of  his  agent  was 
not  doubted :   W(itson  v.  Sfwann  (*). 

By  the  law  of  England,  speaking  generally,  an  undis- 
closed principal  may  sue  and  be  sued  upon  mercantile  con- 
tracts made  oy  his  agent  in  his  own  name,  subject  to  any 
defences  or  equities  which  without  notice  may  exist  against 
273]  the  agent:  Hiaginsy.  *  Senior  (*) ;  Colder  y.  DobeU  {*). 
There  seems  no  sufficient  ground  for  making  a  distinction 
in  the  case  of  marine  policies  of  insurance,  e8i)ecially  when, 
having  regard  to  the  ordinary  course  of  business,  it  must 
be  known  they  are  commonly  made  by  agents.  If,  indeed, 
any  particular  interest  were  described  in  the  policy  to  belong 
to  the  person  named  in  it,  an  objection  might  arise  founded 
on  the  rule  that  written  contracts  cannot  be  contradicted  by 
parol  evidence.  This  objection,  however,  does  not  occur  in 
this  case,  where  the  insurance  is  general  on  the  flour,  and  no 
interest  is  expressly  described. 

But  if  this  were  not  the  law  in  the  case  of  a  policy  which 
did  not  contain  the  usual  clause  "as  well  in  his  own  name, 
&c.,"  it  is  not  denied  that  it  would  be  so  in  the  case  of  one 
which  does ;  and  their  lordships  think  that  in  this  case  the 
certificate  ought  to  be  construed  with  reference  to  the  proved 
usage  of  the  respondents  to  treat  such  a  document  as  pro- 
visional, entitling  the  assured  to  a  policy  in  their  common 
form,  which  would  contain  the  above  clause.  This  common 
form  of  the  respondents'  policy  clearly  shows  that  in  their 
contemplation  tne  person  named  in  the  certificate  might  be 
contracting  as  an  agent  for  another ;  and  therefore,  as 
against  them,  the  contract  ought  to  be  interpreted  as  if  the 
above  clause  were  contained  in  it.  It  may  be  observed  that 
the  condition  against  assignment  contained  in  the  policy 
cannot  aflEect  the  right  of  the  appellant,  on  whose  behatlf  the 
contract  was  originally  made, 

(»)  1  Boa.  &  Pul.,  846,  n,  (»)  8  M  A  W.,  884. 

O  11  C.  B.  (N.S.),  756.  •  i*)  Law  Rep..  6  0,  P„  486. 
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The  law  of  the  Province  does  not  appear  to  differ  from 
that  of  England  upon  the  question  under  discussion.  The 
code  of  Lower  Canada  allows  policies  to  be  made  in  the 
names  of  agents.  Art.  2,492  commences  as  follows :  "The 
policy  of  marine  insurance  contains  the  name  of  the  assured 
or  of  his  aeent,"  thus  giving  the  express  sanction  of  the 
law  to  well-known  mercantile  usage. 

It  is  right  to  observe  that,  although  it  was  suggested  at 
the  bar  that  there  might  be  defences  available  against  Leduc, 
if  the  action  had  beeu  brought  by  him,  none  were  stated 
which  could  have  been  established  against  him. 

For  the  above  reasons  their  lordships  think  that  the  judges 
of  *the  Court  of  Queen's  Bench  were  wrong  in  giving  [2 1 4 
effect  to  the  first  objection. 

The  second  objection,  that  the  action  was  not  brought  in 
time,  is  founded  up6n  the  following  clause  indorsed  on  the 
certificate:  "It  is  furthermore  hereby  expressly  provided 
that  no  suit  or  action  against  the  said  company  for  the  re- 
covery of  any  claim  upon,  under,  or  by  virtue  oi  this  policy, 
shall  be  sustained  in  any  court  of  law  or  chancery,  unless 
such  suit  or  action  shall  be  commenced  within  the  term  of 
twelve  months  next  after  an^  loss  or  damage  shall  occur ; 
and  in  case  any  such  suit  or  action  shall  be  commenced  against 
said  company  after  the  expiration  of  twelve  months  next 
after  such  loss  or  damage  shall  have  occurred,  the  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim  thereby  so  attempted  to  be 
enforced." 

The  action  was  brought  on  the  3d  of  March,  1869,  which 
it  is  said  was  more  than  twelve  months  after  the  loss.  It 
appears  that  the  Babineau  and  Gaudry  left  Quebec  on  the 
20tn  of  November,  1867,  in  company  with  a  vessel,  the  B. 
L.  Gfeorge.  The  latter  anchored  at  Les  Eboulements,  and 
whilst  there  the  Babineau  and  Gaudry  passed  that  place  on 
her  voyage  down  the  Gulf  of  St.  Lawrence.  This  was  on 
the  22d  of  November,  and  nothing  was  heard  of  her  at  Mon- 
treal from  that  day  until  the  middle  of  May,  1868,  when 
news  came  of  her  being  ashore  at  Anticosti.  It  was  jjroyed 
that  on  the  29th  of  November  a  violent  storm  raged  in  the 
Gulf  which  continued  until  the  1st  of  December,  and  a 
strong  probability  is  raised  by  the  evidence  that  the  schooi^er 
was  capsized  and  driven  on  shore  during  that  gale.  But, 
although  this  probability  is,  in  their  lordships'  opinion,  ex- 
ceedingly strong,  they  do  not  find  it  necessary,  in  their  view 
of  the  case,  to  determine  whether  the  evidence  affords  a  pre- 
sumption of  fact  of  such  strength  that  the  inajority  of  the 
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Court  of  Qneen'  s  Bench  were  wrong  in  refusing,  as  they  did, 
to  act  upon  it. 

For,  in  this  case,  the  insurance  was  not  on  the  ship  but  on 
goods,  and  the  point  of  time  to  be  considered  is  not  when 
the  peril  was  encountered  and  the  vessel  driven  ashore,  but 
when  the  loss  on  the  flour,  for  which  indemnity  is  sought, 
accrued.  It  must  often  be  uncertain  whether  the  damage 
275]  done  to  cargo  by  a  peril  *insured  against  will  result  m 
a  partial  or  total  Toss  ;  and  the  assured  is  not  bound  in  such 
cases  to  make  his  election  how  to  treat  it,  as  soon  as  some 
incipient  damage  has  occurred.  It  is  obvious  that,  in  many 
cases,  there  must  be  some  lapse  of  time,  greater  or  less  ac- 
cording to  circumstances,  before  the  extent  of  the  damage 
is  developed,  and  that  the  assured  must  in  the  nature  of 
things  wait  until  it  can  be  ascertained  what  the  ultimate  loss, 
for  which  he  is  entitled  to  claim  indemnity,  will  really  be. 
In  the  present  case  the  disaster  to  the  ship  was  not  known 
either  to  the  assured  or  the  respondents  until  May,  1868,  and 
when  the  agent  for  the  respondents  reached  the  ship,  he 
found  a  hole  had  been  cut  in  her  side  by  the  inhabitants  of 
the  island,  through  which  they  had  taken  out  some  of  the 
flour.  Part  of  the  flour  so  taken  out  he  recovered,  and  some 
barrels  he  took  from  the  ship ;  the  total  quantity  saved 
amounted  to  547  barrels.  The  flour  so  saved  existed  in  specie, 
and  was  sold  as  flour,  realizing  the  gross  sum  of  |l,79o.  It 
must  be  taken  as  against  the  respondents,  by  whose  agent 
the  sale  was  made,  that  the  flour  saved  could  not  have  been 
taken  on  to  St.  John's,  and  that  the  sale  of  it  was  necessary* 

It  results  from  these  facts  that,  a  part  only  of  the  flour 
having  perished,  and  more  than  one  half  having  been  saved, 
the  loss  was  not  in  its  inception  total,  and  only  became  so 
when,  by  the  course  of  events  consequent  upon  the  peril  en- 
countered, it  was  found  to  be  impossible  from  the  state  of 
the  flour  to  carry  it  to  its  destination,  and  that  it  was  neces- 
sary to  sell  it.  The  sale  under  this  necessity,  at  an  inter- 
mediate port,  caused  a  total  loss  of  the  flour  to  the  assured — 
whether  actual  or  constructive  is  immaterial  as  regards  the 
present  point ;  for  not  until  that  time  were  the  facte  consti- 
tuting a  total  loss  ascertained,  and  the  right  of  the  assured 
to  claim  indemnity  for  such  a  loss  matured.  The  present 
suit  was  commenced  within  a  year  afterwards,  and  the  con- 
dition, which  must  receive  a  reasonable  interpretation,  was 
therefore  in  their  lordshijjs'  opinion  complied  with.  (See 
with  reference  to  this  subject  Jioiuc  v.  Salvador  {') ;  Farn- 
worth  V.  Hydei^) ;  Stringer  v.  English  and  Scottish  Marine 

0)  8  B|ng.  (N.O.),  266,  («)  18  C.  B.  (N.S.),  88B;  Law  Rep.,  2  C.  P.,  204. 
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Insurance  Co.  {') ;  Canada  Code,  Art.  2,521,  2,522,  2,541, 
2,544). 

♦In  the  result  their  lordships  are  of  opinion  that  no  ["276 
valid  objection  can  be  opposed  to  the  right  of  the  appellant 
to  maintain  the  present  action,  to  which,  it  maybe  observed, 
there  is  no  defence  whatever  on  the  merits. 

It  appears  from  the  English  authorities  above  referred  to, 
that  the  sale,  supervening  upon  the  existing  state  of  things, 
would  cause  an  actual,  and  not  merely  a  constructive,  loss 
of  the  flour.  Whether  this  would  be  so  under  Art.  2,522  of 
the  Canada  Code  need  not  be  considered,  for  no  objection 
was  taken  for  the  want  of  notice  of  abandonment.  Both 
parties  at  the  bar  assumed  there  had  been  a  total  loss  of 
one  kind  or  the  oth^,  and  no  question  having  been  made 
that  the  flour  was  not  worth  the  sum  insured,  the  ap- 
pellant is  entitled  to  recover  the  full  amount  of  the  insur- 
ance, the  respondents  taking  the  salvage,  i.  ^.,  the  proceeds 
of  the  sale. 

Their  lordships  will  humbly  advise  Her  Majesty  that  the 
judgments  of  the  courts  in  liower  Canada  ought  to  be  re- 
vere^ and  that  judgment  in  the  action  ought  to  be  entered 
for  the  appellant  for  the  sum  of  $7,000,  with  interest,  ac- 
cording to  the  practice  of  the  courts  below,  and  that  the 
appellant  ought  to  bepaid  his  costs  in  the  courts  below 
by  the  respondents.  They  must  also  pay  the  costs  of  this 
appeal. 

Solicitor  for  the  appellant :  Mr.  J.  T.  Simpson. 
Solicitors  for  the  respondents :  Messrs.  Bischoff^  Bompas 
&  BiscTioff. 

O  Law  Rep.,  6  Q.  B.,  599. 
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[Law  Reports,  5  Priyy  Council  Cases,  801.] 
J.C.,C)  Feb.  4,  1878. 

301]  *Mes8rs.  Anderson,  Anderson  &  Co.,  of  Billiter 
Court,  Fenchurch  Street,  in  the  City  of  London,  Appel- 
lants ;  and  The  Owners  of  the  Ship  or  Vessel  "Sak 
Roman,"  Respondents. 

The  ''San  Roman." 

ON   APPEAL   FBOM  THE   HIGH   GOUBT   OF  ADMTBALTT  OF   ENOLAKDC). 

Dday  in  Voyage — Apprehensum  of  Capture — Charterparty, 

An  apprehension  of  capture  founded  on  circumstances  calculated  to  affect  the 
mind  ot  a  master  of  ordinary  courage,  judgment,  and  experience,  will  justify  delay  in 
the  prosecution  of  a  voyage ;  and  a  ship  is  not  answerable  in  a  suit  under  s.  6  of  the 
Admiralty  Court  Act,  1861,  for  damage  to  cargo  caused  by  such  delay. 

This  was  an  appeal  from  an  interlocutory  decree  or  sen- 
tence of  the  judge  of  the  High  Court  of  Admiralty  of  Eng- 
land in  a  cause  lately  pending  in  that  court,  promoted  and 
brought  by  the  appellants  against  the  North  German  vessel 
3021  San  Roman,  *under  the  6th  section  of  the  Admiralty 
Court  Act,  1861  (•),  for  the  recovery  of  damages  in  respect 
of  loss  suffered  by  the  appellants  as  owners  of  a  cargo  of 
spars  laden  on  board  the  San  Roman. 
The  facts  of  the  case  were  shortly  as  follows : 
On  the  13th  of  Februarv,  1869,  a  charterparty  was  entered 
into  between  Messrs.  Bilbe  &  Co.,  of  London,  and  the  re- 
spondents, under  which  it  was  agreed  that  the  San  Roman, 
a  North  German  vessel  of  1,335  tons  register,  then  at  Ant- 
werp, should,  after  discharging  an  outward  cargo  at  Japan 
for  owners'  benefit,  with  all  convenient  speed  sail  and  pro- 
ceed to  a  safe  loading  place  in  Puget  Sound  or  Burrow's 
Inlet  as  ordered,  in  Royal  Roads,  off  Victoria,  in  Vancou- 
ver's Island,  or  so  near  thereunto  as  she  micht  safely  get, 
and  there  load  as  supplied  by  the  agents  of  the  charterers  a 

(1)  Present :  Thk  Lord  Justick  James,  Sir  Barnes  Peacock,  The  Lord  Justice 
Hellish,  and  Sir  Montague  E.  Smith. 

(')  The  MS.  notes  of  the  late  Mr^  Moore,  Q.C.,  have  been  used  in  the  preparation 
of  this  report. 

(8)  The  6th  section  of  the  Admiralty  gence,  or  misconduct,  or  breach  of  duty 

Court  Act,  1861,  gives  the  High  Court  or  of  contract  of  the  owner,  master,  or 

of  Admiralty  jurisdiction  over  claims  by  crew  of  such  ship,  unless  such  owner  ia 

the  owner,  consignee,  or  assignee  of  a  bill  domiciled  in  England  or  Wales,  thus  al> 

of  lading  of  goods  carried  in  any  ship  lowing  an  action  against  the  ship  or  pro- 

into  any  port   in  England  or  Wales,  for  ceoding  in  rem, 
dama;;^e  done  ti»  such  goods  by  tJie  negU- 
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full  and  complete  cargo  of  spars  which  the  charterers  bound 
themselves  to  supply,  and  being  so  loaded  should  therewith 
proceed  as  the  charterer's  agents  might  order  on  signing 
bills  of  lading  to  a  port  of  discharge  direct,  or  to  Queens- 
town  or  Falmouth  for  orders  for  a  port  of  discharge,  and 
there  deliver  the  cargo  on  payment  of  freight  as  therein  pro- 
vided. The  master  to  sign  bills  of  lading  for  the  cargo  as 
required  by  the  charterers  or  their  agents  without  prejudice 
to  the  charterparty. 
The  charterparty  contained  the  following  clause,  namely : 
''  The  act  of  God,  the  Queen's  enemies,  restraints  of  princes 
and  rulers,  frost,  fire,  and  all  and  every  other  danger  and 
accidents  of  the  seaa,  river,  and  navigation,  of  what  nature 
and  kind  soever  during  the  said  voyage,  always  mutually 
excepted." 

Pursuant  to  the  terms  of  the  charterparty,  the  San  Roman 
proceeded  to  Port  Ludlow,  and  there,  on  the  2l8t  of  May, 
1870,  Messrs.  Sproat  &  Co.  caused  to  be  shipped  on  board 
her  a  cargo  of  spars  and  other  timber  goodls,  and  R.  Mar- 
tens, her  then  master,  *signed  and  delivered  a  bill  of  [303 
lading  for  the  same  in  the  following  form : 

"Snipped  in  good  order  and  condition  by  Sproat  &  Co., 
as  agents,  on  board  the  ship  called  the  San  Koman,  whereof 
R.  Martens  is  master,  now  lying  at  Port  Ludlow,  bound 
for  Queenstown  or  Falmouth  for  orders  for  a  port  of  dis- 
charge. 

*' Forty-eight         ....      (48^  spars. 

"Four  hundred  and  twenty-seven    (427)  yards. 

"Twenty-nine       ....      (29)  topmasts. 

"Seventy-one        .        .        .        .      (71)  maste. 

"Six (6)  bowsprits. 

"One  thousand  three  hundred  and  twelve  (1,312) pieces 
lumber,  containing  110,314  feet,  as  per  specification  indorsed 
hereon,  and  are  to  be  delivered  in  like  order  and  condition 
at  a  port  within  the  limits  mentioned  in  charterparty,  as 
may  be  ordered  at  Queenstown  or  Falmouth  (the  dangers 
of  the  seas  only  excei)ted),  unto  Messrs.  Anderson,  Ander- 
son &  Co.,  or  their  assigns,  he  or  they  paying  freight  for  the 
said  cargo,  as  per  charterparty,  with  average  accustomed,  as 
per  charterparty. 

"  In  witness  whereof  the  master  of  the  said  vessel  hath 
affirmed  to  the  three  bills  of  lading,  all  of  this  tenor  and 
date,  one  of  which  being  accomplished,  the  others  to  stand 
void. 

"Dated  at  Port  Ludlow,  the  21st  day  of  May,  1870. 

"R.  Martens." 
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Messrs.  Sproat  &  Co.,  in  shipping  such  cargo,  acted  as 
agents  both  for  the  said  firm  of  Tnomas  Bilbe  &  Co.  and  the 
appellants,  and  it  was  admitted  by  the  appellants  that  the 
members  of  the  firm  of  Thomas  Bilbe  &  Co.  and  the  appel- 
lants' firm  were  nearly  ideatical. 

The  bill  of  lading  was  subsequently  delivered  by  the  said 
Messrs.  Sproat  &  Co.  to  the  appellants. 

The  appellants  by  their  petition  alleged  that  the  San  Ro- 
man sail^  from  Port  Ludlow  with  the  said  cargo  on  board, 
but  that  her  master,  in  violation  of  the  terms  of  the  said  bill 
of  lading,  without  any  justifiable  cause,  deviated  from  the 
agreed  voyage  by  putting  into  Valparaiso,  and  by  for  a 
long  time  remaining  there,  though  not  prevented  b^  the  said 
304]  excepted  dangers  from  *prosecuting  the  said  voyage 
to  the  port  of  Queenstown  or  Falmouth,  according  to  the 
terms  of  the  said  bill  of  lading,  and  claimed  damages  for  be- 
ing deprived  for  a  long  time  of  the  cargo  and  for  consequent 
depreciation  thereof. 

The  defence  of  the  respondents  was  shortly  as  follows : 

On  the  24th  of  May,  1870,  the  San  Roman  sailed  with  the 
cargo  from  Port  Luolow,  and  after  putting  into  Mazatlan, 
in  Mexico,  on  the  22d  of  June  to  land  her  master,  R.  Mar- 
tens, who  was  dangeroudy  ill,  proceeded  on  her  voyage  un- 
der the  command  of  B.  Haoke,  who  succeeded  to  Martens, 
until  the  8th  of  August,  when  it  was  discovered  that  serious 
injuries  had  been  sustained  by  her  rudder  and  rudder  head, 
necessitating  her  going  into  a  port  of  refuge  for  repairs,  and 
she  accordingly  steerSi  for  Valparaiso  as  the  nearest  safe 
port,  where  she  arrived  on  the  26th  of  August,  1870. 

Proper  surveys  were  immediately  held,  and  the  necessary 
repairs  were  proceeded  with  and  completed  on  or  about  the 
23a  of  September ;  but,  in  consequence  of  the  war  which 
had  broken  out  between  North  Germany  and  the  Empire  of 
France  since  the  sailing  of  the  San  Roman  from  Port  Lud- 
low, and  of  the  presence  of  French  armed  cruisers  in  and  in 
^the  neighborhood  of  the  port  of  Valparaiso,  the  San  Roman 
'was  unable  to  leave  Valparaiso  for  fear  of  capture  until 
about  the  15th  of  December,  whereupon  all  necessary 
preparations  for  sailing  were  made  without  unreasonable 
delay,  and  on  tlie  23d  of  the  said  month  of  December  the 
San  Roman  sailed  from  Valparaiso  and  proceeded  on  and 
completed  her  voyage,  and  delivered  her  cargo  to  the  ap- 
pellants. 

The  respondents  relied  upon  the  exceptions  contained  in 
the  charterparty  and  bill  of  lading  and  upon  the  general 
la^v,  as  justifying  the  master  in  putting  into  Valparaiso  and 
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in  remaining  there  to  avoid  capture.  They  also  relied  upon 
the  express  provisions  of  the  iJ'orth  German  law  contained 
in  the  commercial  code  being  applicable  to  the  case,  and 
called  a  North  German  advocate  to  prove  that  bjr  the  North 
German  law  the  master  of  the  San  Koman  was  justified  in 
remaining  at  Valparaiso  so  long  as  the  risk  of  capture  at 
sea  continued. 

The  learned  judge  of  the  court  below  held  that  the  master 
of  the  San  Roman  was  justified  on  the  facts  proved  in  put- 
ting into  *and  delaying  at  Valparaiso,  and  he  dis-  [^05 
missed  the  suit  with  costs. 

From  this  order  the  appeal  was  brought. 

Mr.  C.  P.  BvJbt^  Q.C.,  and  Mr.  Oohen^  for  the  appellants : 
The  dehtyat  Valparaiso  was  not  justified  by  the  circum- 
stances. There  was  no  serious  risk  of  capture  during  the 
time  which  they  spent  at  Valparaiso.  There  was  no  actual 
restraint.  It  was  not  proved  that  the  French  ships  were 
cruising  off  Valparaiso,  and  if  escape  was  more  probable 
than  capture  the  ship  ought  not  to  have  remained  in  port. 

The  evidence  shows  that  the  master  was  not  prevented 
from  proceeding  on  his  voyage  by  any  of  the  excepted  perils. 
English,  and  not  German  law  ought  to  govern  the  contract 
for  the  carriage  of  the  cargo,  and  the  application  of  English 
law  would  be  sanctioned  by  the  German  law  itself ;  but 
there  is  no  substantial  difference  between  the  English  and 
the  German  law  on  this  subject. 

Mr.  MUward^  Q.C.,  and  Mr.  ClarJcsony  for  the  respon- 
dents, were  not  called  upon. 

Their  lordships' judgment  was  delivered  hj 

Sib  Montague  E.  Smith  :  The  only  question  which  their 
lordships  have  to  determine  in  this  case  is,  whether  a  Ger- 
man vessel  called  the  San  Roman  was  justified  in  staying  at 
Valparaiso  from  the  23d  of  September,  1870,  up  to  the  23d 
of  December  in  the  same  year,  on  account  of  the  allej^ed  risk 
of  capture  in  consequence  of  the  war  which  then  existed  be- 
tween France  and  Germany,  this  being  a  claim  of  the  Eng- 
lish charterers  to  recover  compensation  on  account  of  what 
they  allege  to  be  an  unreasonable  delay.  The  learned  judge 
in  the  court  below  has  laid  down  that  "an  apprehension  of 
capture  founded  on  circumstances  calculated  to  affect  the 
mind  of  a  master  of  ordinarv  courage,  judgment,  and  expe- 
rience, would  justify  delay,'^  and  their  lordships  are  of  opin- 
ion that  that  is  a  correct  statement  of  the  law  of  England. 
It  has  been  admitted  in  the  argument  of  the  appellants  that 
it  is  unnecessary  to  determine  whether  this  case  ought  to  be 
decided  according  to  the  law  of  England  or  ^according  [306 
8  ENa.  Rep.  30 
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to  the  law  of  Germany,  because  there  is  no  practical  distinc- 
tion on  the  subject  in  the  law  of  the  two  countries. 

Therefore  the  question  their  lordships  have  to  determine 
is  entirely  a  question  of  fact,  namely,  whether  the  German 
master  had  during  that  time  such  an  apprehension  of  cap- 
ture founded  on  circumstances  calculated  to  aflfect  his 
mind — ^he  being  a  man  of  ordinary  courage,  iudgment,  and 
experience — as  would  justify  delay;  and  their  lordships 
agree  with  the  learned  judge  in  the  court  below  that  there 
was  a  sufficient  risk  of  capture  to  justify  this  delay. 

This  is  not  a  case  where  the  master  has  refused  to  perform 
the  contract  at  all.  No  doubt,  if  the  voyage  had  been 
abandoned,  then  it  would  have  been  necessary  to  show  that 
he  had  been  actually  prevented  from  performing  it ;  but 
this  is  merely  a  question  whether  there  was  a  reasonable 
cause  for  delay. 

The  evidence  on  the  subiect  really  is,  that  it  was  reported 
at  Valparaiso,  and  generally  known,  that  French  vessels  of 
war  were  continually,  during  the  months,  at  any  rate,  of 
September  and  October,  and  for  a  part  of  November,  sailing 
in  and  out  of  the  harbor  of  Valparaiso,  Valparaiso  being 
the  great  harbor  on  that  coast ;  and  if  French  vessels  in- 
tended to  capture  German  vessels,  they  were  more  likely  to 
find  prizes  coming  out  of  Valparaiso  than  from  any  other 
harbor  on  the  coast  There  is  one  particular  ship  that  seems 
to  have  come  in  and  gone  out,  and  in  ten  days  more  to  have 
come  in  a^ain.  It  appears  to  their  lordships  that  the  Ger- 
man captain  in  Valparaiso  could  come  to  no  other  reasonable 
conclusion  than  that  the  principal  object  of  these  French  war 
vessels,  of  which  at  one  time  there  were  as  many  as  five  in 
Valparaiso,  must  have  been  to  capture  German  vessels. 

Besides  tnat,  it  appears  that  the  newspapers  at  Valparaiso 
published  reports,  correct  or  incorrect,  of  captures  that  had 
actually  taken  place ;  and,  in  addition  to  that,  it  appears 
that  the  master  went  and  consulted  the  consul  of  his  own 
nation,  and  the  consul  advised  him,  in  the  strongest  lan- 
guage— in  fact,  almost  ordered  him — not  to  go,  and  told  him 
tnat,  if  he  would  go,  he  must  give  him  a  certificate  that  he 
had  received  due  warning  against  leaving  Valparaiso.  There, 
were  other  German  ships  in  that  harbor,  some  loaded  and 
some  unloaded,  and  the  captains  of  all  of  them  came 
307]  *to  the  conclusion  that  it  would  be  improper  and  un- 
safe to  leave  Valparaiso  at  that  time. 

It  also  appears  that  the  master  was  far  from  being  a  per- 
son who  waited  to  the  last  to  leave  when  the  French  vessels 
had  for  a  time  departed,  but  that  he  was  among  the  fii-st 


Digitized  by  V:iOOQIC 


Vol  v.]  CASES  m  THE  PRIVY  COUNCIL.  235 

J.C.         Aoderson  y.  Owners  of  the  "  San  Roman.''   The  "  San  Roman."         1878 

who  went  to  the  consul  and  required  his  papers  for  the  pur- 
pose of  leaving.  Therefore  there  is  nothmff  to  show  that  he 
was  at  all  neglecting  or  wishing  to  violate  nis  duty  towards 
the  owners  of  the  cargo.  Their  lordships  agree  with  what 
was  said  before  in  the  judgment  in  the  case  of  The  Ten- 
tonia  (*) — that  the  owner  of  an  English  cargo  on  board  a 
foreign  ship  cannot  expect  that  the  foreign  master  of  the 
foreign  ship  will  take  greater  precautions  with  respect  to  his 
goods,  or  will  run  greater  risk  in  their  defence,  than  he  woud 
with  respect  to  goods  of  his  own  nation.  If  their  lordships 
were  to  look  upon  this  case  as  a  case  in  which  the  cargo  was 
German  as  well  as  the  ship,  or  a  case  in  which  both  ship  and 
cargo  belonged  to  the  same  person,  and  then  were  to  a^  the 
question,  Would  a  man  of  reasonable  prudence,  under  such 
circumstances,  have  set  sail  or  waited  %  it  appears  to  their 
lordships  most  clearly  that  a  man  of  reasonable  prudence 
would  nave  waited. 

Then,  when  it  is  remembered  that  the  owner  of  the  cargo 
is  an  Englishman,  it  must  be  a  matter  of  mere  guess  whether 
the  cargo  would  have  arrived  in  England  sooner  than  it  did 
if  it  had  started  before,  because,  m  the  first  place,  there 
would  be  great  risk  of  capture  ;  and  secondly,  whether  the 
vessel  were  captured  or  not,  the  German  ship,  during  the 
whole  of  that  voyage  from  Valparaiso  to  Cork  or  Falmouth, 
and  then  from  Cork  or  Falmouth  to  its  port  of  discharge, 
would  have  been  justified  in  taking  reasonable  precautions 
to  avoid  French  vessels.  Then,  iJc  the  ship  was  captured, 
nobody  could  tell  how  long  it  would  have  been  kept  before 
it  was  sent  to  France  for  the  purpose  of  being  condemned,  or 
how  long  it  would  have  taken  before  the  cargo  arrived.  There- 
fore it  is  by  no  means  certain  that  if  the  master  had  gone  to 
sea  before  he  did  the  cargo  would  have  arrived  any  sooner. 

Them  with  regard  to  the  last  part  of  the  delay — that  after 
the  13th  of  November — nobody  could  tell  for  a  time  whether 
the  last  French  vessel  would  come  back,  or  whether  it  was 
cmisingabout.  *The  delay  between  the  11th  and  the  [308 
23d  of  l)ecember  is  too  short  a  delay  to  be  a  matter  of  anj 
importance,  yet  that  appears  to  be  accounted  for  by  his 
being  engaged  in  procuring  money  to  pay  his  expenses. 


On  tiie  whole,  their  lordsnips  are  of  opmion  that  the  judg- 
ment of  the  court  below  is  perfectly  right,  and  they  wfll 
humbly  advise  Her  Majesty  that  this  appeal  ought  to  be 
dismissed  with  costs. 

Solicitors  for  the  appellants :  Thomas  &  Hollams, 
Solicitors  for  the  respondents  :  IngeUw^  Ince  &  Greening. 

(')  Law  Rep.,  4  P.  C,  171. 
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[Law  Reports,  6  Priyy  Coundl  Cases,  808.] 
J.  C,  P)  March  24,  1878. 

Alexander  M.  Smith,  Merchant;  John  Smith,  Merchant; 
and  Geobge  Henry  Wyatt,  Merchant ;  all  of  the  City 
of  Toronto,  in  Upper  Canada,  Appellants ;  and  The  St. 
Lawrence  Tow-Boat  Company,  Bespondents. 

OK  APPEAL  FROM  THE  COUBT  OF  QUEEn's  BENCH   FOB  LOWEB   CANADA  (*). 
Titff — Ve89d  m  T<no — ContrHtmbory  NegUgenee, 

A  vessel  in  tow  during  a  thick  fog,  knowing  that  it  was  dangeroiis  to  proceed,  did 
not  order  the  tug  to  stop,  and  the  Teasel  in  consequence  ran  aground: 

Held,  in  an  action  by  the  owners  of  the  tow  against  the  owners  of  the  tog  for 
damages,  that  the  yessel  in  tow  contributed  to  the  accident 

This  was  an  appeal  from  Her  Majesty's  Court  of  Queen's 
Bench  for  the  province  of  Quebec,  Lower  Canada,  confirm- 
ing a  judgment  in  Her  Majesty's  Superior  Court  for  Lower 
Canada,  mstrict  of  Quebec,  by  which  the  appellants'  action 
for  damages  against  the  respondents  for  the  loss  of  the  Sil- 
309]  ver  Cloud  was  *di8missed,  and  the  appellants  were  con- 
demned to  pay  the  costs  of  the  app^l. 

The  appellants  were  merchants  residing  at  Toronto,  in  the 
province  of  Ontario,  Canada,  and  were,  at  the  time  of  the 
occurrence  which  gave  rise  to  this  action,  the  owners  of  a 
vessel  called  the  Silver  Cloud.  The  respondents  were  the 
owners  of  certsdn  tow-boats  on  the  St.  Lawrence,  and 
amongst  others,  of  a  tow-boat  called  the  Hero. 

In  the  year  1866  the  appellants  commenced  an  action 
against  the  respondents,  to  recover  damages  for  the  loss  of 
the  Silver  Cloud,  which  ran  aground  in  a  fog  while  being 
towed  by  the  Hero. 

The  declaration,  filed  the  28d  of  January,  1865,  in  effect 
alleged  that  the  appellants  were  the  owners  of  the  Silver 
Cloud,  and  that  the  respondents  agreed  for  $100  to  tow  her 
safely  from  Montreal  to  Quebec ;  that,  relying  on  tiie  re- 
spondents' promise,  the  appellants  placed  her  in  tow  of  one 
of  the  respondents'  tug-boats,  which  took  her  in  tow ;  that 
whilst  on  the  voyage  the  weather  became  foggy  and  naviga- 
tion was  thereby  rendered  dangerous ;  that  l£e  respondents 
and  their  servants  ought  then  to  have  brought  the  tug  and 

{})  Present:  Sir  Jahes  W.  Col  vile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 

(*)  The  MS.  notes  of  the  late  Mr.  Moore^  Q.G.,  have  been  used  in  the  preparation 
of  this  report. 
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vessel  to  anchor,  which  they  could  have  done ;  that  they, 
however,  continued  to  prosecute  the  said  voyage  against  tne 
will  of  the  persons  in  charge  of  the  appellants'  vessel,  and 
so  carelessly  navigated  and  directed  the  course  of  the  tug 
that  the  vessel  was  run  aground  and  greatly  injured ;  that 
the  vessel  was  so  run  aground  solely  through  the  negligence 
of  the  respondents'  servants ;  and  that  the  loss  sustained  by 
the  appellants  was  $17,333.04,  which  they  claimed  to  recover. 

The  declaration  contained  a  second  count,  which  varied 
only  in  alleging  the  payment  to  the  respondents  for  towing 
the  Silver  Cloud  to  have  been  a  reasonable  amount. 

The  respondents,  on  the  3d  of  April,  1866,  pleaded  the 
general  issue  and  a  perpetual  peremptory  exception,  which 
alleged,  first.  That  the  Silver  Cloud  was  under  the  control 
of  her  own  master,  crew,  and  pilot,  who  gave  directions  to 
the  Hero,  and  that  the  negligence  (if  any)  was  theirs ;  and 
further,  that  after  the  Silver  Cloud  was  aground  her  master 
and  crew  deserted  her,  but  for  which  she  would  have  been 
saved.  Secondly,  that  the  Silver  Cloud  ran  on  shore  from 
inevitable  accident. 

*The  appellants,  on  the  10th  of  April,  1866,  joined  [310 
issue  on  tne  respondents'  exception. 

The  parties  proceeded  to  take  evidence,  and  a  large  num- 
ber of  witnesses  were  examined,  much  of  the  evidence  being 
contradictory. 

The  evidence  having  been  completed,  the  case  came  on 
for  hearing  in  the  Su]]^rior  Court  before  Meredith,  C.  J.,  on 
the  6th  of  June,  1868 ;  and  on  the  15th  of  February,  1869, 
the  court  gave  judgment  for  the  defendants,  the  now  re- 
spondents. The  view  which  the  learned  iudffe  took  of  the 
effect  of  the  evidence  will  appear  from  the  following  pas- 
sages, which  are  extracted  from  his  judgment : 

^*  This  action  had  its  origin  in  the  loss  of  a  vessel  called 
the  Silver  Cloud.  On  the  12th  of  November,  1864,  that 
vessel,  in  company  with  a  number  of  others,  left  Montreal 
for  Quebec. 

**The  vessel  in  question  and  the  Margaret  Smith  were  in 
tow  of  the  steamer  Hero,  the  Silver  Cloud  being  in  charge 
of  Augustin  Naud,  as  pilot,  and  the  Margaret  Smith  in 
charge  of  the  pilot  Felix  Hamelin.  Two  other  vessels,  the 
Able  Seaman  and  Boseneath,  each  having  a  branch  pilot  on 
board,  were  in  tow  of  the  James  McKenzie ;  and  the  Chat- 
ham, having  also  a  branch  pilot  on  board,  was  in  tow  of  the 
Arctic. 

*'0n  the  18th  of  November  all  these  vessels  left  Batiscan 
about  the  same  time,  the  Arctic,  with  the  Chatham  in  tow. 
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leading  the  way ;  then  followed  the  James  McKenzie,  tow- 
ing the  Able  Seaman  and  the  Boseneath ;  and,  after  them, 
the  Hero,  with  her  tows,  the  Silver  Cloud  (the  vessel  lost) 
being  next  to  the  Hero,  and  the  Margaret  Smith  (the  otlier 
vessel  in  tow  of  the  Hero)  being  the  last  of  all. 

"  Towards  evening  the  weather  became  foggy,  and,  in  con- 
sequence of  this,  all  the  vessels  appear  to  have  gone  at  half 
speed  for  some  time.  About  five  o'clock,  as  the  vessels 
approached  Cap  Rouge,  the  mist  became  so  thick  that  the 
pilots  of  the  vessels  in  tow  of  the  Arctic  and  James  McKen- 
zie deemed  it  unsafe  to  proceed  further.  The  Arctic  and  her 
tow,  the  Chatham,  being  the  leading  vessels,  were  the  first 
to  come  to  anchor.  The  James  McKenzie  and  her  tows, 
which  were  astern  of  the  Arctic  followed  her  example,  but 
311]  the  Hero  and  her  tows  unfortunately  passed  on,  and  *all 
three  were  aground  in  about  ten  minutes  after  they  had 
passed  the  vessels  at  anchor.  The  Hero  and  the  Margaret 
Smith  got  oflf  without  any  serious  injurv,  but  the  Silver 
Cloud  struck  a  rock,  filled  with  water,  rolled  over,  and  be- 
came a  total  wreck.  • 

"That  the  persons  in  charge  of  the  three  vessels  which 
so  struck  were  guilty  of  gross  imprudence  is  only  too  cer- 
tain. The  fog  at  the  time  was  so  dense  that  the  land  could 
not  be  seen  on  either  side.  So  completely  had  they  lost 
their  way  that  they  turned  in  the  river  without  knowmg  it, 
and,  when  aground,  found  themselves  on  the  south  side  of 
the  river,  instead  of  being,  as  they  thought,  on  the  north 
side. 

"The  main  question,  then,  that  we  have  to  determine  is, 
who,  in  the  present  case,  ought  to  be  held  responsible  for 
the  loss  resulting  from  the  gross  imprudence  to  which  I  have 
just  adverted. 

"  The  case  of  the  plaintiff  is  that  the  pilot  of  the  Silver 
Cloud  wished  to  bring  his  vessel  to  anchor,  and  directed  the 
people  of  the  Hero  to  stop  for  that  purpose.  The  defence 
IS,  tnat  the  Hero  was  bound  to  obey  the  branch  pilots  on 
board  the  vessels  she  was  towing ;  that  the  pilot  of  the  Mar- 
garet Smith,  the  larger  vessel,  refused  to  stop ;  that  the  pilot 
of  the  other  vessel,  the  Silver  Cloud,  did  not  order  the  Hero 
to  stop  or  cast  anchor ;  that,  in  fact,  the  only  order  eiven  to 
the  Hero  was  an  order,  some  time  before  the  accident,  to 
slacken  speed,  and  that  that  order  was  promptly  obeved  .  .  . 

"  The  opinion  which  I  have  formed  is  that  the  pilot  of  the 
Margaret  Smith  (the  larger  of  the  two  vessels  in  tow  of  the 
Hero)  was,  as  indeed  he  himself  admits,  determined  to  go 
on,  and  I  think  that  the  pilot  of  the  Silver  Cloud,  although 
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reluctantly,  did  allow  his  own  better  judgment  to  be  over- 
borne by  the  wishes  of  the  pilot  of  the  Margaret  Smith  .... 

"I  am  inclined  to  believe  that  no  order  from  the  Silver 
Cloud  was  heard  on  board  the  Hero,  excepting  the  order  to 
slacken  her  speed,  which  order  at  the  time  was  obeyed, 
although  soon  afterwards  the  Hero  was  put  at  full  speed,  in 
consequence,  I  believe,  of  the  weather  having  for  the  moment 
cleared  .  .  .  (*). 

*' After  a  careful  consideration  of  the  evidence  I  am  sat- 
isfied that  if  the  pilot  of  the  Silver  Cloud,  contrary  to  the 
opinion  of  *Hamelin,  the  other  pilot,  had  determined  [312 
to  come  to  an  anchor,  he  could  easily  have  given  orders  to 
that  effect,  so  as  to  have  been  heard  by  the  people  of  the 
Hero ;  and  in  my  opinion  it  is  not  established  tnat  any  such 
order  was  so  given. 

"Even  if  such  orders  had  been  given,  and  the  tug  had 
persisted  in  disobeying  them,  I  think,  notwithstanding  the 
evidence  adduced  as  to  this  point  by  the  plaintiffs,  that  the 
people  of  the  Silver  Cloud  ought  to  have  cut  or  cast  off  the 
tow-line,  whereas,  nothing  of  the  kind  was  attempted,  or, 
as  far  as  I  know,  even  thought  of.  And  this,  I  may  remark, 
tends  further  to  show,  that  the  pilot  of  the  Silver  Cloud 
had  submitted  to  the  wishes  of  the  pilot  of  the  Margaret 
Smith,  who  was  resolved  de  pov/rsuiryre  sa  course. 

"On  the  part  of  the  plaintiffs  it  was  contended  that  even 
if  the  pilot  of  the  Silver  Cloud  did  not  order  the  Hero  to 
stop,  still  the  main  cause  of  the  accident  was  the  neglect  of 
the  master  of  the  Hero  to  stop  his  engines  while  in  an  im- 
penetrable mist.  And  that  tne  defendants  are  as  liable  as 
if  the  mismanagement  of  the  steamer  was  the  sole  cause  of  the 
accident,  upon  the  principle  that  all  persons  who  contribute 
by  their  imprudence,  or  want  of  care,  to  an  accident,  by 
which  a  third  party  suffers,  incur  a  joint  and  several  liability. 
I  do  not  however  think  that  the  principle  of  law  upon  which 
the  defendants  rely  is  applicable  to  the  present  case. 

"  The  tug  and  the  tow  were  both  subject  to  the  order  of 
the  branch  pilot  on  board  the  tow.  He  was  as  well  aware 
of  the  causes  of  the  danger  to  which  they  were  exposed  as 
the  people  of  the  tug.    And  under  the  circumstances  of  the 

S resent  case,  although  I  think  the  tug  could  not  have  been 
lamed  if  she  had  insisted  upon  coming  to  anchor,  yet,  I 
cannot  think  the  people  of  the  tug  incurred  any  legal  re- 
sponsibilitv  towards  the  owners  of  the  tow,  by  waiting  orders 
from  the  branch  pilot  of  the  tow,  whilst  they  in  the  mean- 
time followed  the  course  which  one  of  the  branch  pilots  was 

(^)  The  learned  judge  here  went  into  a  detailed  examination  of  the  evidence. 
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determined  to  pursue,  and  in  which  the  others,  as  I  think, 
had  acquiesced/' 

The  plaintiffs  appealed  to  the  Court  of  Queen's  Bench, 
and  the  appeal  was  heard  on  the  13th  of  March,  1871,  before 
Duval,  C.J.,  Caron,  Drummond,  Badgley,  and  Monk,  JJ.; 
313]  and  on  the  19th  of  *June,  1871,  the  court  gave  judg- 
ment confirming  the  judgment  of  the  court  below,  Drum- 
mond and  Badglej^,  J  J.,  dissenting. 

From  the  two  judgments  thus  rendered  by  the  Superior 
Court  and  Court  of  Queen's  Bench  in  favor  of  the  respon- 
dents the  present  appeal  was  brought. 

Mr.  C.  P.  Butt^  y.C,  and  Mr.  J^ckeris^  for  the  appellants: 
The  tug,  by  taking  two  vessels  in  tow  together,  disabled 
itself  from  performing  her  contract  properly;  for  the  two 
vessels  might  give  contradictory  orders.  There  is  some  evi- 
dence that  the  pilot  on  board  the  Silver  Cloud  ordered  the 
Hero  to  stop,  but  were  it  otherwise,  those  on  board  the  Hero 
ought  to  have  exercised  ordinary  and  reasonable  care  and 
skill,  and  not  having  done  so,  they  must  be  held  giiilty  of 
contributory  negligence ;  Daxies  v.  Mann(^)\  Tvff  y.  War- 
Toan  ("). 

Sir  John  Karslake^  Q.C.,  and  Mr.  H.  M.  BompaSy  for  the 
respondents,  were  not  called  on. 

Their  lordships'  judgment  viras  delivered  by 

Sib  Babnes  Feacock  :  This  is  a  suit  brought  by  the  own- 
ers of  the  Silver  Cloud  against  the  St.  Lawrence  Tow-Boat 
Company,  who  are  the  owners  of  the  Hero,  a  steam-tug  which 
was  employed  for  the  purpose  of  towing  the  Silver  Cloud 
upon  the  River  St.  Lawrence  from  Montreal  to  Quebec.  The 
suit  was  brought  for  negligence  in  running  the  Silver  Cloud 
aground  during  a  dense  log.  Chief  Justice  Meredith  (the 
chief  justice  of  the  Superior  Court)  tried  the  case  originaJIy. 
He  analyzed  the  evidence  very  closely,  and  he  came  to  the 
conclusion  that  the  owners  of  the  Silver  Cloud  were  not  en- 
titled to  recover. 

It  appears  to  be  clear  that  when  no  directions  are  given  by 
the  vessel  in  tow,  the  rule  in  the  case  of  tug  steamers  is,  that 
the  tug  shall  direct  the  course.  The  tug  is  the  moving  power, 
but  it  IS  under  the  control  of  the  master  or  pilot  on  board  the 
ship  in  tow. 

314]  *The  Hero  was  towing  two  vessels,  but  their  lord- 
ships are  of  opinion  that  that  does  not  make  any  difference 
in  this  case.  If  it  had  appeared  that  contradictory  orders 
were  given  by  the  two  vessels,  and  that  the  orders  of  one  were 
obeyed  in  opposition  to  those  of  the  other,  the  case  might 

0)  10  M.  «k  W.,  646.  O  6  C.  B.  (KS.),  678. 


Digitized  by  V:iOOQIC 


Vol  v.]  CASBS  IN  THE  PRIVY  COUNCIIi.  241 

J.C.  Smith  ▼.  St  Lawrence  Tow-Boat  Company.  1878 

have  been  different.  The  vessels  were  proceeding  in  a  dense 
fog :  there  were  no  means  of  seeing  the  banks  or  the  river, 
nor  of  knowing  where  they  were  going ;  and  no  doubt  there 
was  negligence,  on  the  part  both  of  those  on  board  the  ship 
and  of  those  on  board  tne  Hero,  in  proceeding  in  the  way  in 
which  they  did  during  the  fog.  If  the  Silver  Cloud  had 
given  orders  to  the  Hero,  to  stop,  and  the  Hero  had  neglected 
to  obey  those  orders,  then  the  n^ligence  would  have  been 
solely  on  the  part  of  the  Hero.  But  if,  on  the  other  hand, 
those  on  board  the  Silver  Cloud  did  not  give  proper  orders 
to  the  Hero  to  stop,  then  it  appears  to  their  lordships  that 
they  were  consenting  to  proceed  in  the  fog,  and  that  they 
contributed  to  the  accident  which  occuixed.  The  rule  was 
clearly  laid  down  by  Lord  Kingsdown  in  the  case  of  The 
Julia.  Speaking  of  the  duties  of  a  tug-  steamer,  he  sinrs 
"  a  tug  is  to  use  proper  skill  and  diligence,  and  is  liable  for 
any  damage  by  her  wrongful  act.  When  the  contract  to 
tow  was  made,  the  law  womd  imply  an  engagement  that  each 
vessel  would  perform  its  duty  in  completmg  it ;  that  proper 
skill  and  diligence  would  be  used  on  board  each ;  that. neither 
vessel,  by  neglect  or  misconduct,  would  create  unnecessary 
risk  to  me  other  or  increase  any  risk  which  might  be  inci- 
dental to  the  service  undertaken.  If,  in  the  course  of  the 
performance  of  the  contract,  any  inevitable  accident  hap; 
pened  to  the  one  without  default  on  the  part  of  the  other,  no 
cause  of  action  would  arise.  If,  on  the  other  hand,  the  wrong- 
ful act  of  either  occasioned  damage  to  the  other,  such  wrong- 
ful act  would  create  a  responsibiuty  in  the  party  committu^ 
it,  if  the  sufferer  had  not  by  any  misconduct  or  unskilful- 
ness  on  his  part  contributed  to  the  accident."  Their  lord- 
ships concur  in  the  opinion  expressed  by  the  majority  of  the 
judges  in  the  Court  of  Appeal  that  those  on  board  the  Silver 
Cloud  did  contribute  to  tne  accident 

The  case  was  tried  by  Chief  Justice  Meredith  in  the  Supe- 
rior Court,  and  after  analyzing  the  evidence  he  came  to  the 
conclusion  *that  they  did  not  give  such  orders  to  [315 
stop  as  they  were  bound  to  do.  Upon  appeal  to  the  Court 
of  Queen's  Bench,  three  of  the  judges  of  that  court  came  to 
a  similar  conclusion. 

Now  their  lordships  are  asked  to  reverse  th*e  decision  of 
the  Superior  Court  and  the  decision  of  the  majority  of  the 
Court  of  Queen's  Bench  upon  a  question  of  fact.  It  would 
not  be  right  for  their  lordships  to  overrule  the  decision  of 
those  courts  upon  such  a  question,  unless  they  came  to  a 
clear  conclusion  that  the  judges  of  those  courts  had  come  to 
an  erroneous  decision.  In  this  case,. so  far  from  their  lord 
8  Eno.  Rep.  31 
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ships  coming  to  that  conclusion,  their  opinion  is  in  accord- 
ance with  that  of  the  majority  of  the  juoges  in  the  Lower 
Appellate  Court  and  in  accordance  with  mat  of  the  jvidge 
who  tried  the  case  (Chief  Justice  Meredith),  that  the  own- 
ers of  the  Silver  Cloud  did  contribute  to  the  accident  by 
their  negligence  in  allowing  the  Hero  to  proceed  in  the  fog 
without  giving  that  vessel  proper  orders  to  stop,  when  it  was 
dangerous,  and  dangerous  to  the  knowledge  of  those  on 
board  the  Silver  Cloudy  to  proceed  in  the  state  of  the  weather 
in  which  they  were  going  on. 

Under  those  circumstances,  their  lordships  will  humbly 
recommend  Her  Majesty  to  affirm  the  judgment  of  the  Court 
of  Queen^s  Bench,  with  costs. 

Solicitor  for  appellant :  J.  T,  Simpson. 

Solicitors  for  respondents :  Bischoff^  Bompas  &  BiscTioff. 


[Law  Reports,  6  Priyy  Council  Cases,  816.] 
J.  C,  (>)  April  28,  24,  1878. 

.316]  *Thoma8  Shrtjbsole  Beal,  the  Master,  and  Harbt 
S.  Edwards,  the  Owner  of  the  Steamship  "James  C.  Ste- 
venson," Appellants;   and  Ferdinand  Mabghais,  the 
.Master,  and  Francis  Pineau,  the  Owner  of  the  Bark 
"Bougainville,"  Respondents. 

The  "Bougainville"  and  The  "James  C.  Stevenson." 

ON  APPBAX  FBOM  THE   YICB-ADMIRALTY  COtJBT  OF  OIBBALTAB.C) 
Duty  of  Steamer  approaching  Sailing-vend — CvnirihulOTy  NegHgence. 

A  steamship  sedoK  a  sailine-yessel  at  a  distanoe  of  two  or  three  miles  ought  not^ 
even  if  the  lights  of  the  saihng-vessel  are  not  yisible,  to  take  a  course  which  will 
carry  her  across  the  bows  of  the  sailing-yesseL 

In  a  case  of  collision,  even  if  the  light  of  one  vessel  was  invisible,  the  vessel  will 
not  on  that  account  be  held  to  have  oontribated  to  the  collision,  where  the  other 
vessel  has  pursued  a  course  which  of  itself  would  suffice  to  produce  the  collision. 

A  manoeuvre  made  too  late  to  effect  the  collision,  does  not  make  the  ship  liable  as 
having  contributed  to  the  collision,  even  if  the  manoBuvre  was  erroneous. 

Where  a  steamship  is  approaching  a  sailing-ship,  and  does  not  know  what  course 
the  other  ship  is  pursuing,  it  Is  her  duty  (whewer  the  lights  of  the  other  vessel  are 
visible  or  not)  to  take  no  decisive  movement  until  she  can  ascertun  it. 

The  law  does  not/ippoint  any  particular  place  at  which  the  lights  should  be  fixed, 
but  they  ought  to  be  placed  so  as  to  be  properly  visible : 

SemMe :  The  fact  that  the  lights  of  one  ship  are  invisible  to  the  other  does  not 
make  the  former  ship  contributory  when  the  course  pursued  by  the  latter  is  not  in 
itself  prudent  and  Judicious. 

(^)Pretienl:  SiK  James  W.  Colvilb,  Sir  Robert  Joseph  Phillimore,  (the  Judge  of 
the  High  Court  of  Admiralty),  Sir  Montague  £.  Smith,  and  Sir  Robert  P.  Collier. 

(*)  The  MS.  notes  of  the  late  Mr.  Moore,  Q.C.,  have  been  used  in  the  .preparaUon 
of  this  report. 


Digitized  by  V:iOOQI^ 


Voi  v.]  CASES  IN  THE  PRIYY  COUNCIL,  243 

J.C.     Bealy.  Marchiu&' The  "Bougainville ''and  The ''James  C.  Stevenson."    1878 

This  was  an  appeal  from  an  interlocntory  decree  or  sen- 
tence  of  the  judge  of  the  Vice- Admiralty  Court  of  Gibraltar, 
in  a  consolidated  cause  of  damage  promoted  and  brought  by 
the  master  and  the  owner  of  the  steamship  James  C.  Stevenson, 
against  the  bark  Bougainville  and  her  freight,  for  the  recov- 
ery of  damages  in  respect  of  losses  sustained  by  the  owner, 
by  reason  oi  a  collision  between  the  said  two  vessels  ;  and 
by  the  master  and  the  owners  of  the  bark  Bougainville 
against  the  steamship  James  C.  Stevenson  and  her  freight, 
for  the  recovery  of  damages  in  respect  of  losses  occasioned 
to  her  said  owners,  by  reason  of  the  collision. 

By  the  decree  appealed  from  the  learned  judge  held  that 
both  vessels  were  to  blame  for  the  collision,  and  decreed 
that  a  moietp-  of  the  ag^gate  damage  and  costs  should  be 
borne  by  each  party.  From  this  decree  each  party  appealed 
to  Her  Majesty  in  council. 

The  James  C.  Stevenson  was  an  iron  screw  steamship  of 
1,226  tons,  and  at  the  time  of  the  collision  was  on  a  voya^ge 
from  Calcutta  to  London,  via  the  Suez  Canal.  The  Bougain- 
ville was  a  French  bark  of  1,190  English  tons,  and  was  bound 
on  a  voyage  from  the  coast  of  Coromandel  to  Marseilles. 

The  colnsion  happened  between  11  and  12  on  the  night  of 
the  29th  of  March,  1872,  in  the  Straits  of  Gibraltar. 

The  case  on  the  part  of  the  James  C.  Stevenson  was,  that 
she  was  proceeding  under  steam,  steering  about  due  W., 
with  her  masthead  and  side  lights  exhibited .  and  burning 
brightly,  and  with  a  fresh  wind  blowing  from  the  south- 
ward, when  a  vessel  under  sail,  which  prpved  to  be  the 
Bougainville,  was  seen  ahead  at  the  distance  of  about  three 
miles.  The  Bougainville  was  apparently  approaching  in  an 
opposite  direction,  but  no  light  could  then  be  seen  on  her. 
The  helm  of  the  James  C.  Stevenson  was  ported  in  order  to 
keep  her  out  of  the  way  of  the  Bougainvule,  and  the  Bou- 
gainville still  appearing  to  be  stanmng  towards  the  James 
C.  Stevenson,  the  helm  of  the  James  CT  Stevenson  was  put 
hard  a-x)ort,  and  the  green  light  of  the  Bougainville  was 
then  for  the  first  time  seen.  The  engines  of  the  James  C, 
Stevenson  were  stopped,  but  a  *collision  occurred,  the  [318 
stem  of  the  Bougamville  striking  the  James  C.  Stevenson 
on  the  port  bow. 

The  main  grounds  of  blame  charged  by  the  owner  of  the 
James  C.  Stevenson  against  the  Bougainville  were,  that  the 
lights  of  the  latter  were  not  so  exhibited  and  placed  as  to  be 
visible  to  the  James  C.  Stevenson,  and  to  her  (the  Bougain- 
ville) having  improperly  deviated  from  her  course  xmcier  a 
starboard  helm. 
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On  the  part  of  the  Bougainville,  it  was  alleged  as  follows : 

At  sunset  her  regulation  lights  were  lighted,  being  placed 
in  the  position  in  which  they  had  been  always  earned  by 
the  vessel  and  are  usually  carried  bj  French  vessels  of  her 
build  and  size — namely,  on  the  fore  side  of  the  mizen  rigging, 
outside,  and  a  little  lower  tiiian  the  rails,  about  two  feet 
above  the  poop  deck,  and  projecting  about  two  feet  on  each 
side  on  a  line  beyond  the  cathead. 

At  about  11.36  p.m.,  the  wind  being  W.  by  8.,  and  the 
weather  squally  and  obscure  at  times,  the  Bougainville  was 
proceeding  through  the  Straits,  steering  her  proper  course, 
E!.  by  N.  compass,  with  her  mainsail  (the  starboard  clew 
thereof  bein^  nauled  up),  her  maintopsail,  and  her  main- 
topgallant-sail  set,  and  on  her  foremast  her  foresail  (which 
was  cut  high  so  as  to  work  over  the  bits),  her  topsail,  and 
two  libs  set,  but  no  sails  aft  on  the  mizen-mast.  and  her 
regulation  lights  brightly  burning,  properly  placed  and 
plainly  visible. 

The  man  at  the  look-out  reported  a  white  light  on  the  star- 
board bow,  which  appeared  to  be  the  mast-head  light  of  a 
steamer  about  two  pomts  on  the  starboard  bow  of  the  bark, 
and  to  be  about  three  miles  distant 

The  bark  proceeded  without  altering  her  course,  expect- 
ing the  steamer  to  give  way,  which  she  had  ample  oppor- 
tunity, as  it  was  her  duty,  to  do.  Shortly  afterwards  the 
red  lights  of  the  steamer  became  visible,  and  she  came  on  at 
right  angles  to  her  original  course,  and  immediately  across 
the  bows  of  the  bark,  by  first  porting  and  after  hard-porting 
her  helm ;  a  collision  was  then  inevitable,  and^  the  helm  of 
the  bark  was  thereupon  put  hard  a-starboard,  with  the  ob- 
ject of  deadening  the  force  of  the  collision.  Immediately 
afterwards  the  vessels  collided,  each  doing  and  receiving 
very  considerable  damage. 

The  evidence  was  taken  orallv  before  the  Judge.  On  the 
319]  part  *of  the  owners  of  the  Bougainville  it  was  con- 
tended, that  the  evidence  showed  that  her  lights  were,  before 
and  at  the  time  of  the  collision,  properly  placed  and  brightly 
burning,  in  accordance  with  the  maritime  regulations  in  re- 
gard to  the  lights  directed  to  be  carried  by  sailing-vessels ; 
and  that  her  duty  was  to  keep  her  course,  which  she  did, 
until  she  put  her  nelm  hard  a-starboard  to  ease  the  blow  oi 
the  collision,  and  that  the  duty  of  the  steamer  was  to  have 
kept  clear  of  her,  which,  although  she  might  easily  have 
done,  she  failed  to  do. 

It  was  contended  on  behalf  of  the  James  C.  Stevenson, 
that  the  evidence  proved  that  those  on  board  were  not  able 
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to  see  any  light  of  the  Bougainville  until  very  shortly  before 
the  collision ;  and,  further,  that  in  the  form  of  position  in 
which  the  lights  of  the  Bougainville  were  placed,  her  green 
light  would  not  have  been  visible  to  the  James  C.  Stevenson, 
unless  the  latter  was  more  than  two  points  on  the  starboard 
bow  of  the  Bougainville. 

The  learned  judge  held  that  the  Bougainville's  lights  were 
not  duly  exhibited,  and  that  she  improperly  deviated  from 
her  course  under  a  starboard  helm,  and  that  she  thereby 
contributed  to  the  collision ;  but  he  held  the  James  G. 
Stevenson  to  have  been  also  in  fault  for  not  having  got  out 
of  the  way  of  the  Bougainville,  and  for  not  having  complied 
with  the  16th  article  of  the  Regulations  for  Preventing  Col- 
lisions at  Sea. 

The  court,  having  found  both  vessels  to  be  in  fsirult^ 
ordered  the  damages  and  costs  to  be  borne  in  equal  propor- 
tions b^  both. 

Agamst  this  decision  both  parties  appealed. 

The  appeal  now  came  on  to  be  heard. 

A  question  was  raised  by  the  admiralty  advocate  (Dr. 
Deancy  Q.  C. )  as  to  the  right  to  begin.  Marchais'  appeal  was 
the  first  appeal  entered  at  the  council  office  by  a  few  hours ; 
but  the  other  parties  were  first  heard  in  the  court  below. 

Their  lordsnips  were  of  opinion  that  it  would  be  most 
convenient  to  take  the  appeals  in  the  order  In  which  they 
were  heard  in  the  court  below. 

Mr.  MUward^  Q.C.,  and  Mr.  Clarkson^  for  the  appellants : 
The  bark  starboarded  instead  of  keeping  her  course.  The 
*light8  of  the  bark  were  invisible  owing  to  their  being  [320 
improperly  placed.  The  collision  was  caused  by  the  neglect 
of  those  on  board  the  Bougainville. 

The  Admiralty  Advoc(W&  (Dr.  Deaney  Q.C.)  and  Dr.  Tris- 
tram^ for  the  respondents :  The  steamer  ought  to  have  so 
acted  as  to  see  wnat  course  the  bark  was  taJsing.  By  art. 
16  "every  steamship  when  approaching  another  so  as  to  in- 
volve risk  of  collision  shoula  slacken  her  speed."  If  the 
steamer  did  not  choose  to  wait,  she  ought  in  the  first  instance 
to  have  starboarded  instead  of  i)orted.  The  steamer  ought, 
at  all  events,  to  have  reversed  her  engines  which  would  have 
prevented  the  collision.  The  bark  had  proper  lights,  prop- 
erly screened,  and  carried  where  they  are  usually  carried  by 
French  vessels. 

Their  lordships' judgment  was  delivered  by 

Sir  Robei^t  J.  Fhillimore  :  This  is  an  appeal  from  the 
decision  of  the  judge  of  the  Vice- Admiralty  Court  at  Gibral- 
tar in  a  case  of  collision  between  a  steamer  and  a  sailing- 
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vessel.  The  collision  took  place  in  the  Straits  of  Gibraltar, 
according  to  the  best  conclusion  their  lorships  can  come  to 
from  the  evidence,  somewhere  about  eight  and  a  half  miles 
east  of  Tarifa.  The  nature  of  the  damage  was  this:  The 
sailing-vessel  ran  into  the  steamer  at  right  angles  ten  feet 
abaft  the  stem.  The  consequences  of  the  collision  were 
very  serious  to  both  vessels,  Doth  being  obliged  to  put  into 
Gibraltar  on  account  of  the  damage  they  received.  The 
learned  judge  of  the  court  below  found,  upon  the  evidence, 
that  both  the  vessels  were  to  blame,  and  he  made  the  usual 
decree.  From  that  decree  appeals  have  been  prosecuted  to 
the  judicial  committee  of  the  rrivy  Council  by  both  parties. 
It  will  be  convenient,  before  stating  the  conclusions  at 
which  their  lordships  have  arrived,  to  notice  in  the  first  in- 
stance the  case  of  the  steamer  who  appeared  as  the  first 
Jlaintiff  here,  and  also  in  the  court  below.  She  was  call^  the 
ames  C.  Stevenson.  She  was  a  screw  steamer  of  1,226  tons, 
321]  and  250-horse  power,  and  *was  sailing  from  Calcutta 
with  a  general  cargo  lor  London.  She  passed  through  the 
Suez  Canal,  and  arrived  at  the  entrance  of  the  Straits  of 
Gibraltar  on  the  night  of  the  29th  of  March.  She  says,  that 
at  fortv  minutes  past  eleven  on  that  night,  being  eight  miles 
from  Tarifa  light,  which  bore  W.  by  N.,  and  steering  W.,  and 
the  wind,  which  was  squally,  being  W.  inclining  to  S.,  the 
night  being  clear  but  cloudy  (it  is  not  immaterial  to  observe 
this),  and  proceeding  at  the  rate  of  eight  and  a  half  knots 
an  hour ;  while  so  proceeding  a  sau  was  reported  right 
ahead,  distant  about  three  miles,  apparently  coming  end  on ; 
but  she  says  no  lights  were  visible.  The  course  which  she 
pursued  was  immM.iately  to  port,  and  she  appears  from  the 
evidence  to  have  hard-a-ported  almost  directly  afterwards,  by 
which  she  fell,  before  the  collision  took  place,  seven  points 
off  from  her  original  course.  It  is  important  to  observe  here 
that  there  is  no  dispute  at  all  that  those  on  board  the  steamer 
were  perfectly  aware  that  the  vessel  right  ahead  of  them 
was  a  sailing  ship,  and,  as  the  learned  judge  of  the  court 
below  remarked,  they  must  have  known  perfectly  well  that 
she  was  coming  directly  through  the  Straits  with  the  wind 
directly  aft.  It  is  also  important  to  observe  that  the  cap- 
tain of  the  steamer  entirely  misapi)rehended  the  existing 
regulation  with  respect  to  his  duty  in  such  circumstances. 
He  says  in  his  evidence,  "I  think  that  it  was  the  dutv  of 
the  other  vessel,  although  a  sailing-vessel  and  myself  a 
steamer,  to  have  ported  her  helm,  because  she  was  running 
free,  and  it  is  the  rule  of  the  road ;  and  I  say  that,  although 
we  were  meeting  each  other  stem  on.     It  would  be  quite 
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different  if  she  had  been  close  hauled."  It  is  hardly  neces- 
sarv  to  state  that  this  opinion  of  the  captain  of  the  steamer 
is  oirectlv  at  variance  with  the  existing  regulation  of  article 
15,  viz.  tnat  if  two  ships,  one  of  whicn  is  a  sailing-ship  and 
the  other  a  steamship,  are  proceeding  in  such  directions  as 
to  involve  risk  of  collision,  the  steamship  shall  keep  out  of 
the  way  of  the  sailing-shij). 

The  steamer  ascribes  this  collision  to  two  circumstances ; 
first,  to  the  invisibility  (if  I  may  use  such  an  expression)  of 
the  liffhts  on  board  the  sailing-vessel — ^it  not  being  disputed 
that  sue  carried  lights — ^their  invisibility  resulting  from  their 
improper  position;  and  also  to  the  sailing-vessel  having 
starboarded  instead  of  keeping  her  course.  This  is  the  case, 
stated  briefly,  on  behalf  oi  the  steamer. 

*The  case  on  behalf  of  the  sailing-vessel  may  be  also  [322 
stated  in  a  few  words.  She  was  a  French  iron  bark  of 
very  large  tonnage,  and  was  coming  from  the  Cape  of  Good 
HQpe  to  MarseiQes.  She  says  that  on  this  night,  when  she 
was  due  south  of  Europa  light,  and  midway  between  it  and 
Ceuta  light,  she  saw  tne  white  light  of  a  steamer,  which 
proved  to  be  the  James  C.  Stevenson,  two  points  on  the 
starboard  bow,  and  distant  about  three  miles.  Both  vessels 
a^ee  in  putting  the  distance  at  which  they  were  mutually 
discerned  at  about  three  miles.  She  says  the  wind  was 
W.S.W.,  one  point  on  the  starboard  quarter,  and  her  head 
was  E.  by  N.  Then  she  gives  an  account  of  her  sails.  She 
says  she  had  her  courses,  fore  and  maintopsails.  maintop- 
gallant-sails,  and  two  jibs  set,  the  starboard  clew  of  the  main- 
sail being  hauled  up.  She  gives  the  same  account  of  the 
night  that  the  other  vessel  does.  She  says  that  the  white 
light  of  the  James  C.  Stevenson  was  discovered  at  11.35,  and 
that  she  was  supposed  to  be  steering  west ;  that  shortly 
afterwards  the  red  light  of  the  James  C.  Stevenson  was  ob- 
served, that  her  course  was  not  discovered  by  those  on  board 
the  sailing-vessel  until  the  steamer  was  seen  about  300  yards 
distant.  Then  she  says  that  the  Bougainville  had  hitherto 
been  kept  on  her  course  supposing  that  the  steamer  would 
keep  out  of  her  way,  but  upon  the  hull  of  the  James  C. 
Stevenson  being  discovered,  and  it  being  found  that  she 
was  coming  on  at  right  angles  towards  the  bows  of  the 
Bou^inville,  and  it  being  then  evident  that  a  collision  was 
inevitable,  the  helm  of  tne  Bougainville  was  put  hard  to 
starboard,  but  the  Bougainville  only  fell  off  one  point  be- 
fore the  collision. 

Now,  she  on  her  part,  ascribes  the  collision  to  these  three 
circumstances,  that  is  by  her  pleading  and  by  the  argument 
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of  jtef  counsel.  She  says  that  the  collision  was  cansed  by 
the  rash  and  imi>roper  conduct  of  the  steamer  in  not  waiting 
to  uscertain  what  course  the  sailing-vessel  was  taMng ;  she 
says  that  the  steamer  ouchtat  all  events  to  have  reversed 
Jtier  engines,  which  would  nave  been  one  mode  of  preventing 
the  collision ;  and  lastly,  the  ship  says  that  if  the  steams 
did  not  choose  to  wait,  she  ought  in  the  first  instance  to 
have  starboarded  instead  of  ported. 

In  considering  this  case,  it  will,  I  think,  be  convenient  to 
assume  in  the  first  instance  that  the  lights  were  not  visible. 
3231  On  that  ^assumption  what,  according  to  the  15th 
article,  was  the  clear  duty  of  the  steamer  %  It  was  to  get 
out  of  the  way  of  the  sailing-vessel.  What  getting  out  of  3ie 
way  is  must  depend,  of  course,  on  the  circumstances  of  each 
paiticulaj'.case.  It  may  be  by  porting,  it  may  be  by  starboard- 
mg,  it  may  be  hj  stopping.  But  according  to  her  own 
version  of  the  story,  the  steamer  was  aware  tl^  the  sailing- 
vessel  was  coming  directlv  through  the  Straits  with  the  wind 
directly  afi^  but  sue  says  tnat  owing  to  the  absence  of  her  lights 
she  had  no  indication  of  what  course  the  sailing-vessel  was  pur- 
suing. That  vessel  was  going  at  the  rate  of  eight  and  a  naU 
or  nine  knots  an  hour,  and  their  joint  speed  must  have  been 
something  like  seventeen  or  eighteen  knots.  BdLng,  as  she 
says,  in  uncertainty  as  to  the  course  the  sailing-vessel  was 
steering,  it  was  surely  not  the  part  of  a  prudent  master  im- 
mediately to  take  the  active  and  decided  step  of  porting,  at 
the  rate  which  she  was  then  going,  of  between  eight  and 
nine  knots  an  hour,  which  would  carrv  her  to  the  opposite 
coast  across  the  bows  of  the  ship.  If  sne  was  in  doubt  as  to 
the  course  of  the  vessel  approaching  her,  as  she  says,  stem 
on  or  a  little  upon  her  starboard  bow,  and  as  the  evidence  in 
their  lordships'  opinion  se^ODis  to  prove  rather  more  than 
that— between  one  and  two  points  on  her  starboard  bow, 
surely  it  was  the  part  of  a  prudent  master  to  have  waited 
until  he  could  ascertain  which  course  the  sailing-vessel  was 
pursuing.  The  16th  article  seems  to  be  precise  upon  this 
point.  *' Every  steamship  when  approaching  another  ship 
so  as  to  involve  risk  of  collision  snail  slacken  her  speed.' 
There  is  no  reason  why  she  should  conceive  that  the  ship 
was  going  to  tlie  Moorish  side  of  the  Straits,  althougu 
some  suggestions  were  made  to  that  effect. 

In  their  lordships'  opinion,  therefore,  the  judge  came  to  a 
perfectly  sound  conclusion  upon  this  part  of  the  case,  that 
IS,  in  holding  that  upon  the  steamer's  own  statement,  upon 
the  assumption  that  the  lights  were  not  visible  owing  to 
their  improper  position,  nevertheless,  she  sinned  against  the 
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rules  of  navigatioii  laid  down  for  preventing  these  nnforta- 
nate  collisions  by  not  slackening  lier  speed,  or  waiting,  or 
taking  any  of  those  precautions  which  would  have  enabled 
her  before  she  took  the  decided  step  of  porting  to  ascertain 
on  what  side  the  mailing-vessel  was  going.  It  is  not  neces- 
sary, in  their  lordships  orainion,  therfore,  to  inquire  whether 
*it  would  have  been  a  prudent  course  on  her  part,  if  she  [324 
elected  not  to  wait,  to  have  starboarded  instead  of  porting, 
by  which  mancBUvre  she  cut  in  between  the  ship  and  the  lee 
shore  at  the  rate  of  seven  knots  an  hour.  Their  lordships 
think  that  the  finding  of  the  learned  judge  on  this  part  was 
perfectly  correct,  and  will  advise  lier  Majesty  that  it  be 
affirmed. 

There  then  remains  the  other  part  of  the  case,  upon  which 
the  greater  i>art  of  the  argument  has  been  addressed  to  their 
lordships,  namely,  as  to  whether,  in  the  circumstances  of 
this  case,  it  must  not  be  holden  that  the  conduct  of  the  sail- 
ing-ship contributed  to  this  collision  2 

First,  as  to  the  contribution  to  the  collision,  which  is  said 
to  have  been  made  bv  the  absence  of  the  proper  lights,  that 
is  to  sav,  by  the  lig;hts  not  being  placed  in  a  portion  in 
which  they  were  visible.  The  law  does  not  require  any  par- 
ticular place  at  which  the  lights  should  be  affixed ;  though 
no  doubt  it  does  require  that  they  should  be  so  plaoed  as  to 
be  juroperly  visible  within  the  scope  of  the  regulations  upon 
that  point;  but  no  particular  place  is  pointed  out.  The 
evidence  in  this  case  establishes  these  points  vdth  regard  to 
the  lights,  first,  that  they  were  carried,  and  secondly,  that 
they  were  proper  lights,  properly  screened ;  and  their  lord- 
ships incline  to  the  opinion  tnat  it  also  is  proved  that  they 
were  carried  in  the  place  in  which  they  are  usually  carried 
by  French  vessels.  There  has  been  considerable  discussion 
upon  the  evidence  as  to  whether  the  testimoujr  of  the  master 
of  the  ship  be  credible  with  regard  to  the  cutting  or  arching 
of  the  foresail,  which,  according  to  his  evidence,  to  which 
he  was  not  cross-examined,  and  according  to  the  evidence 
of  another  witness,  was  expressly  done  for  the  purpose  of 
rendering  these  lignts  visible.  The  vessel  was  a  very  large 
ship,  and  she  had  come  all  the  way  from  the  coast  of  Coro- 
mandel,  and  the  presumption  is  m  her  favor  of  her  state- 
ment as  to  the  lignts. 

It  may  here  be  observed  that  if  the  allegation  were  correct 
on  the  part  of  the  steamer,  that  the  sailing-ship  had  contra- 
vened the  rule  of  navigation  in  not  keeping  her  course,  but 
in  starboarding,  it  is  quite  clear  that  that  position  was  fatal 
to  the  other  contention  that  her  green  light  was  not  visible 
8  Eng.  Rep.  32 
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because,  if  the  sailing  vessel  had  starboarded  earlier  than 
325]  she  did,  unquestionably  by  *that  manoBUvre  she  must 
have  shown  her  green  light,  which  it  is  proved  was  carried, 
and  which  it  is  proved  was  of  proper  quality.  "She  must 
have  shown  her  green  light  to  the  approaching  steamer,  and 
have  given  her  that  information  of  which  she  complains  that 
she  was  deprived.  The  learned  judge  of  the  court  below 
seems,  upon  the  whole,  to  have  come  to  the  conclusion  that 
there  was  a  deficit  probatio  upon  this  particular  and  mate- 
rial point,  that  it  was  incumbent  upon  the  sailing-vessel  to 
have  proved  by  more  conclusive  evidence  than  she  adduced 
that  uese  lights,  so  placed  in  the  stem  of  the  vessel,  were 
visible  by  me  circumstance  that  the  foresail  was  cut  or 
arched  in  the  manner  described.  The  learned  judge  seems 
to  have  come  to  the  conclusion  that  there  was  not  sufficient 
evidence  to  warrant  him  in  thinking  that  this  point  was 
established,  and  therefore  to  have  decided  on  tiiat  ground 
principally  that  the  ship  contributed  to  this  collision. 

Their  lordships  do  not  think  it  necessary  to  express  any 
opinion,  as  to  the  conclusion  at  which  they  might  have  ar- 
rived if  this  particular  matter  had  come  before  them  as  a 
court  in  the  first  instance,  whether  they  would  or  would  not 
have  been  satisfied  with  the  evidence  which  was  produced 
on  behalf  of  the  sailing-vessel  to  the  effect  already  stated, 
because  their  lordships  are  clearly  of  opinion,  after  consult- 
ing with  their  nautical  assessors,  and  after  a  review  of  the 
whole  circumstances  of  this  case,  that  the  sailing-vessel, 
coming  through  the  Strait  with  the  wind  as  described,  was 
perfectly  and  clearly  seen  at  a  distance  of  three  miles  as 
stated  bv  the  steamer,  but  at  all  events  between  two  and 
three  miles ;  that  iipon  the  assumption  that  the  lights  were 
not  visible,  it  was  still  the  duty  of  the  steamer  not  to  take 
that  decided  course  which  she  did  take,  in  perfect  ignorance, 
according  to  her  own  statement,  as  to  whicn  way  the  sailing- 
vessel  was  proceeding ;  that  it  was  verv  imprudent,  rash, 
and  careless  navigation,  and  was  the  real  cause  of  this  col- 
lision ;  and  even  assuming  that  the  lights  were  placed  in  a 
wrong  position,  and  therefore  were  not  visible,  their  lordships 
are  of  opinion,  upon  the  ))articular  circumstances  of  this 
case,  that  it  would  not  be  rieht  to  come  to  the  conclusion, 
that  the  invisibility  of  those  lights  could,  in  any  legal  sensie 
of  the  term,  and  according  to  the  judgments  upon  the  ques- 
tion of  contribution  to  negligence,  properly  be  said  to  have 
contributed  to  this  collision. 

3261  *Their  lordships  have  not  failed  to  consider  the  point 
which  was  urged  on  oehalf  of  the  steamer,  that  the  star- 
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boarding  of  the  sailing-vessel  might  have  contributed  to  this 
collision.  Their  lordships  are  clearly  of  opinion  upon  the 
evidence  that  the  starboarding  was  done  at  so  late  a  period 
as  to  take  it  completely  out  of  the  category  of  any  contri- 
bution to  the  collision;  indeed  if  the  starboarding  had 
been  at  an  earlier  period  it  is  fatal  to  the  contention  of  tJie 
steamer,  that  she  was  not  apprised  by  seeing  the  green  light 
of  the  course  which  the  other  vessel  was  pursuing ;  because 
the  dilemma  is  obvious :  if  the  starboarding  took  place  at 
an  earlier  i)eriod,  then  the  green  light,  which  is  proved  to 
have  been  there,  must  have  been  seen ;  if  the  starboarding 
took  place,  as  we  are  inclined  to  suppose,  at  a  later  period, 
then  mere  was  no  contribution  to  tne  collision  by  that  ma- 
noevre  at  that  late  period  in  the  history  of  the  case. 

Their  lordships  will  therefore  humbly  advise  Her  Majesty 
that  the  decree  of  the  judge  of  the  Vice- Admiralty  Court 
should  be  varied  so  as  to  pronounce  that  the  steamer  is 
alone  to  blame  for  this  collision.  We  think  that  the  costs 
must  follow  this  decision,  and  that  the  sailing-vessel  will  be 
entitled  to  her  costs  both  here  and  in  the  court  below. 

Solicitor  for  the  appellant :  TTiomas  Cooper. 
Solicitors  for  the  respondents :  Cole^  Cole  &  Jackson. 


[Law  Reports,  6  Privy  Council  Cases,  827.] 
J.C.,0)May8,  9,  1878. 

♦WiLMAM  McLean,  Appellant;    and  Alexander   [327 
McKay,  Eespondent. 

ON  APPEAL  FROM  THE  SUPREME  GOUBT  OF  JUDIGATUBE  FOB  TUE^  COUNTY 
OF  HALIFAX,  IN  THE  PBOVINCE  OF  NOVA  SCOTIA  O. 

Contraet — VaJUdity  of  OofUrad — JEawmeni — Covefuint  running  vfiih  the  Land — Agree- 
merU  by  Vendor  of  Land  with  PurchMtr,  thai  adjoining  Land  "  should  never  he  htre- 
after  »oW,  6irf  Ufl  for  the  common  Benefit  of  both  Parties  and  their  Succeseore  " — 
Comtrudion  of  Deed, 

The  owner  of  some  land  sold  a  part  of  it  and  entered  into  an  agreement  with  the 
purchaser  that  an  adjoining  plot  of  land  "  should  never  be  hereafter  sold,  but  left  for 
the  common  benefit  of  both  parties  and  their  successors :" 

Held,  that  this  was  merely  an  agreement  that  the  plot  of  land  should  be  left  open, 
in  the  state  in  which  it  then  was,  for  the  common  advanta^  of  both  parties,  and  that 
such  an  asTeement  did  not  contravene  any  rule  of  law,  l)ut  gave  the  person  who 
might  hold  the  vendee's  land,  the  right  to  enforce  the  obligation  against  the  person 

Q)  Present :  Sib  James  W.  Col  vile,  Sir  Barnes  Peacock,  and  Sir  Montague  E. 
Sjuth. 

(•)  The  MS.  notes  of  the  late  Mr.  Moore,  Q.C.,  have  been  used  in  the  preparation 
of  this  report 
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who  might  hold  the  yendor's  land.  Thus  the  former  might  apply  to  a  court  of  eqmty 
to  order  the  removal  of  a  stractore  that  had  been  placed  on  the  plot  in  violation  ci^ 
the  agreement 

The  Privy  Ck>nncU  will  exercise  M»  diacretfon  In  deciding  a  case  on  its  merits,  with- 
out regarding  strictly  the  predse  terms  of  the  pleadings.  * 

This  was  an  appeal  from  an  order  of  the  Supreme  Court 
of  Judicature  for  me  county  of  Halifax,  in  the  province  of 
Nova  Scotia. 

The  case  involved  questions  as  to  the  construction  and  as 
to  the  validity  of  a  deed  granting  some  land  at  New  Glas- 
gow, in  Nova  Scotia. 

The  deed  was  dated  the  28th  of  April,  1834,  and  was  made 
between  William  Forbes  and  Robert  Mcintosh,  both  of  New 
Glasgow.    Forbes  was  the  owner  of  some  land  at  New  Glas- 

§ow.  Part  of  it  he  sold  to  Mcintosh ;  part  of  it  he  retained 
l28]  for  himself ;  and  a  plot  *adjoining  both  the  other  parts 
he  reserved,  as  never  to  be  sold,  but  left  for  the  common 
benefit  of  both  parties.  The  deed  witnessed  that  in  con- 
rideration  of  £14,  William  Forbes  granted  and  conferred 
unto  Robert  Mcintosh,  his  heirs  and  assigns  all  that  certain 
tract  of  land  situate,  lying,  and  being  in  the  town  plot  of 
New  Glasgow  aforesaid,  and  hath  such  shape,  form,  and 
marks  as  appears  by  plan  hereunto  annexed,  abutted  and 
bounded  as  follows,  viz.  :  Beginning  16J  feet  from  centre 
of  Provost  Street  and  3  feet  from  the  corner  of  John  John- 
stone's  stone  house,  thence  to  run  south  30  degrees  west, 
38  feet  to  a  stake  and  stones,  thence  north  60  degrees  west, 
44  feet  more  or  less,  so  as  to  leave  10  feet  of  a  passage  clear 
from  the  comer  of  the  said  William  Forbes' s  stone  house, 
thence  60  feet  upon  an  obli<jue  line,  winding  to  leave  10  feet 
clear  past  the  end  of  the  said  William  Forbes' s  stone  house 
for  the  benefit  of  both  parties,  to  a  stake  and  stones,  thence 
north  80  degrees  east,  17  feet  to  a  stake  and  stones,  and 
thence  south  60  degrees  east,  85  feet  to  the  place  of  begin- 
ning, containing  2,627  area  feet  of  land,  be  the  same  more 
or  less ;  and  by  the  true  intent  which  was  unanimouslv 
agreed  uj)on  between  the  parties,  that  any  distance  which 
may  remain  westwardly  to  Jury  Street  should  never  be  here- 
after sold,  but  left  for  the  common  benefit  of  both  parties 
and  their  successors,  &c. 

In  1844  William  Mcintosh  sold  his  land  to  Alexander 
Mcintosh,  who,  in  1853,  sold  it  to  the  appellant. 

The  respondent  was  now  the.  representative  of  the  estate 
of  William  Forbes,  who  had  died. 

In  1866  the  respondent  placed  some  buildings  on  the  plot 
in  question ;  thereupon  the  appellant  commenced  proceed- 
ings to  compel  him  to  remove  these  buildings.     Thi3  declam- 
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tion  of  the  apx)ellant  alleged  that  the  buildings  were  erected 
on  the  plot  reserved  by  the  deed  as  "never  to  be  hereafter 
sold,  but  left  for  the  common  benefit  of  both  parties ;"  that 
this  was  a  wrongful  obstruction,  inasmuch  as  the  appellant 
was  entitled  to  an  easement,  appurtenant  to  his  lands,  of  the 
free  imd  unrestricted  use  and  benefit  of  the  reserved  plot. 
And  it  prayed  for  a  writ  of  mandamus,  commanding  the  re- 

rndent  to  remove  the  buildings,  and  further,  for  a  decree  or- 
ing  the  respondent  to  pay  to  the  appellant  $200  damages. 

*The  judge  in  equity  (the  Hon.  James  Johnstone)  £329 
gave  judgment  in  favor  of  the  appellant,  and  ordered  the 
obstniction  to  be  removed. 

On  appeal  to  the  Supreme  Court  of  Judicature  for  the 
county  oi  Halifax,  this  judgment  was  reversed ;  the  Chief 
Justioe,  Sir  William  Young,  Judge  Wilkins,  and  the  judge 
in  equity  (who  had  changed  his  opinion^  being  in  &vor  of  a 
reversal,  while  Jud^  Des  Barres  and  Ritchie  dissented. 

It  was  against  this  last  decision  that  the  appeal  was  now 
brought. 

There  were  two  questions  in  the  case :  1.  As  to  the  true 
extent  and  position  of  the  land  referred  to  in  the  deed ;  and 
2.  As  to  the  validity  of  the  agreement  with  respect  to  the 
reserved  plot  of  land. 

Mr.  Bristowe^  Q.C.,  and  Mr.  CoU^  for  the  appellant. 
[After  alluding  to  the  contention  of  the  appellant  with  re- 
spect to  the  construction  of  the  deed  as  to  the  parcels] : 
With  r^ard  to  the  contract  as  to  tlie  reserved  plot,  that  it 
"should  never  be  hereafter  sold,  but  left  for  the  common 
benefit  of  both  parties  and  their  successors,"  it  does  not  con- 
travene any  rule  of  law.  The  appellant  is  entitled  to  apply 
to  a  court  of  equity  to  restrain  the  respondent  from  building 
on  the  plot,  although  the  covenant  does  not  run  with  the 
land :  Jtankin  v.  MusJcisson  (*) ;  ThblJc  v.  Moxhay  (') ;  Patch- 
ing  V.  Dubbins  (^) '^  Coles  v.  Sims{*)]  Western  v.  MacDer- 
mott{^) ;  Mann  v.  Stephens  (*) ;  Kerr  on  Injunctions,  p.  630. 
Moreover,  the  appellant  is  entitled  to  damages :  Easttoood 
V.  Lever  (^) 

Ever  since  the  original  grant  the  land  in  dispute  has  been 
used  and  enjoyed  in  a  manner  consistently  with  the  appel- 
lant's  claim.  This  is  to  be  taken  into  consideration  in  deter- 
mining what  was  the  meaning  of  the  parties  to  the  original 
grant. 

(>)  4  Sim.,  la  (*)  Kay.  66. 

O  2  PhiU.,  774;  11  Beav.,  671.  (»)  Law  Rep.,  2  Ch,,  72. 

(•)  Kay,  1.  (•)  16  Sim.,  877. 

O  4DeG.  J.  AS.,  114. 
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Mr.  Wdtkin  WilliamSy  Q.C.,  and  Mr.  CoTien^  for  the  re- 
330]  spondent.  *[After  alluding  to  the  contention  of  the 
respondent  with  re8i)ect  to  the  oonstmction  of  the  deed  as  to 
the  parcels] :  The  rights  over  the  reserved  plot,  if  any,  did 
not  run  with  the  land  or  pass  to  the  appellant,  and  the  cove- 
nant in  the  deed  is  not  binding  on  the  respondent :  Moore  v. 
Oregi:). 

What  the  appellant  claims  is  an  easement  of  the  free  and 
unobstructed  use  and  benefit  of  the  plot.  This  is  a  servi- 
tude of  too  extensive  a  character  for  the  court  to  enforce. 
By  the  principle  of  the  tenure  of  land  no  such  obligation 
can  be  created :  Bailey  v.  Stephens  Q ;  Duke  of  Bedford  v. 
BritUh  Museum  (^) ;  Clayton  v.  Corby  {*) ;  SmitKs  Leading 
Oases,  6th  ed.  p.  76. 

Moreover  the  contract  says  nothing  about  the  stipulation 
being  for  the  benefit  of  the  land  sold. 

Mr.  Bristowe^  Q.C.,  in  reply. 

Their  lordships' judgment  was  delivered  by 

SiE  Montague  E.  Smith  :  This  is  an  appeal  from  a  judg- 
ment of  the  Supreme  Court  of  Judicature  for  the  county  of 
Halifax  in  Nova  Scotia,  which  reversed  the  decree  of  the 
jud^e  in  equity  in  favor  of  the  appellant,  who  was  the  plain- 
tiflf  in  the  suit  below.  The  judges  in  the  Supreme  Court 
were  divided  in  opinion.  The  court  consisted  of  five  judges, 
of  whom  the  judge  in  equity  was  one.  The  four  judges  who 
heard  the  cause  lor  the  first  time  were  divided  m  opinion ; 
but  the  learned  judge  in  equity,  having  changed  his  own 
view  of  the  case,  created  the  majority  of  the  court,  which  re- 
versed his  own  decree.  Their  lordships  regret  that  the 
learned  judge  should  have  found  occasion  to  change  the 
opinion  to  which  he  had  originally  come,  for,  after  full  dis- 
cussion of  the  case,  their  lordships  are  of  opinion  that  his 
first  judgment  was  right  in  its  reasoning  and  sound  in  its 
conclusion. 

The  suit  was  brought  by  the  plaintiff  to  obtain  the  removal 
of  a  house  or  shop  which  had  been  placed  by  the  defendant 
upon  a  piece  of  ground  to  which  the  question  relate^..  It 
331]  was  contended  *on  the  part  of  the  appellant  that  this 
piece  of  ground  was,  by  the  agreement  under  which  he  pur- 
chased an  adjoining  property,  agreed  to  be  left  as  an  open 
space ;  that  in  violation  of  that  agreement  the  defendant  had 
placed  the  house  upon  the  ground,  and  that  he  had  an  equity 
to  have  it  removed. 

It  appears  that  before  the  year  1834  a  large  piece  of  ground 

0)  2  Phlll..  717.  O  2  M.  A  K.,  662. 

(«)  12  C.  B.  (N.S.),  91.  (*)  6  Q.  B.,  416. 
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was  the  property  of  Mr.  William  Forbes.  The  ground  lies 
in  the  town  of  New  Glasgow,  and  it  was  at  that  time  build- 
ing ground.  Mr.  Forbes  had  himself  built  a  house  upon 
the  land,  and  he  sold  a  part  of  the  adjoining  ground  to  Mr. 
Mcintosh,  and  the  piece  in  dispute  adjoins  Mr.  Forbes' s 
original  house  and  the  ground  which  he  sold.  It  appears 
that  Mcintosh  afterwards  sold  the  ground  which  he  had  so 
purchased,  and  that  it  has  come  Dv  mesne  conveyances  to 
the  plaintiff.  Therefore  he  derives  the  title  derivatively  from 
Mcintosh,  the  original  vendee.  Mr.  Forbes,  the  vendor,  is 
dead,  but  the  present  defendant  represents  his  estate.  It  is 
not  necessary  to  sa^  in  what  way  he  represents  it^ — ^he  is 
guardian  of  the  infant  heir, — ^because  it  was  admitted  on 
me  jpSLTt  of  the  respondent  that  he  did  directly  represent  the 
estate  which  Mr.  Forbes  had. 

Soon  after  McLean  purchased  the  property,  he  built  upon 
it ;  but  it  is,  perhaps,  not  quite  correct  to  say  that  he  built 
upon  it,  because  it  appears  to  be  the  custom  in  that  part  of 
Nova  Scotia  to  buUd  nouses  and  run  them  on  the  ground, 
and  plant  them  there  ready  built.  However,  he  placed  upon 
the  land  a  house  or  shop,  and  that  occurred  some  years  ago. 

The  questions  turn  upon  the  construction  of  the  original 
deed  of  conveyance  from  Forbes  to  Mcintosh;  and  two 
main  questions  arise— first,  whether  a  clause  in  the  deed 
covers  the  land  in  dispute ;  and,  next,  whether,  if  it  does, 
the  agreement  relating  to  that  land  is  of  a  character  which 
the  law  wai  recognize  and  enforce. 

The  first  question  depends  entirely  upon  the  language  of 
the  deed  aj)plied  to  the  state  of  the  ground,  and  the  circum- 
stances which  existed  at  the  time.  It  must  be  construed 
with  reference  to  the  extrinsic  circumstances  as  they  then 
existed.  The  deed  is  dated  the  28th  of  April,  1834.  Mr. 
Forbes  is  the  vendor  and  Mr.  Mcintosh  is  the  vendee.  A 
small  sum  appears  to  have  been  given  for  the  land:  but 
that  cannot  control  the  effect  of  the  deed.  By  *the  [332 
deed,  Mr.  Forbes  grants  the  land  he  intended  to  sell ;  and  in 
the  description  of  this  land  are  found  the  words  so  much 
referred  to  in  the  argument  relating  to  the  passage.  The 
description  is :  ''All  that  certain  tract  of  land  situate,  lying, 
and  being  in  the  townplot  of  New  Glasgow  aforesaid,  and 
hath  such  shape,  form,  and  marks  as  appears  bv  plan  here- 
unto annexed,  abutted  and  bounded  as  follows.'^'  Unfortu- 
nately, that  plan  is  not  forthcoming,  and  it  appears  to  be 
uncertain  whether  it  was  originally  annexed  to  the  deed,  or 
whether,  having  been  annexed,  it  is  now  not  to  be  found. ' 
Those,  therefore,  who  have  to  construe  this  deed,  have  only 
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the  words  to  guide  them,  unassisted  by  the  plan  which  the 

Sarties  themselves  thought  necessarv  to  help  the  construe- 
on  of  the  words.  The  piece  of  land  is  to  have  such  shape, 
form,  and  marks  as  would  appear  from  the  following  de- 
scription: "Beginning  16 J  feet  from  centre  of  Provost 
Street,  and  8  feet  from  tne  comer  of  John  Johnstone's  stone 
house. ' '  That  is  the  first  point,  the  starting  point.  '  *  Thence 
to  run  south  80  degrees  west,  88  feet  to  a  stake  and  stones." 
That  is,  it  is  to  run  in  a  south-westerly  direction  to  an  arti- 
ficial mark  that  had  been  placed  on  the  ground,  a  stake  and 
stones ;  "  thence  north  60  degrees  west,  44  feet  more  or  less," 
— and  now  come  the  words  which  have  been  the  subject  of 
so  much  contention:  "so  as  to  leave  10  feet  of  a  passage 
clear  from  the  comer  of  the  said  William  Forbes  s  stone 
house."  Then  it  goes  on,  "  thence  60  feet  upon  an  oblique 
line,  winding  to  leave  10  feet  clear  past  the  end  of  the  said 
William  Forbes' s  stone  house  for  the  benefit  of  both  par- 
ties, to  a  stake  and  stones."  Now  the  piece  of  ground, 
which  was  the  subject  of  sale,  was  an  open  piece  of  ground 
to  be  separated  from  other  open  ground,  and  that  was  done 
by  means  of  lines  to  be  drawn  from  and  to  certain  fixed 
points ;  and  it  is  obvious  that  it  was  the  intention  of  the 
parties  that  the  land  to  be  sold  to  Mcintosh  should  not  im- 

Einge  upon  Forbes' s  stone  house,  but  that  a  space  should 
e  left  between  the  land  to  be  sold  and  Forbes' s  house,  and 
that  that  space,  running  up  to  the  north-east,  should  be  10 
feet,  so  as  to  form  a  passage  for  the  common  benefit  of  both. 
And,  in  order  to  draw  that  line,  the  description  is  given  that 
"  thence  north,"  that  is,  the  line  is  to  be  dniwn  "  north  60 
degrees  west,  44  feet,  more  or  less,"  and  drawn  "so  as  to 
leave  10  feet  of  a  passage  clear  from  the  comer  of  the 
333]  *said  William  Forbes' s  stone  house."  It  must  stop 
short  of  Forbes' s  stone  house  by  10  feet ;  and  then  the  next 
description  shows  that  the  line.is  to  curve,  so  as  to  get  round 
the  comer,  and  when  it  has  got  round  the  comer,  it  is  to  be 
drawn,  still  leaving  10  feet,  to  the  stake  and  stones  placed 
at  a  further  point  in  a  direction  away  from  Jury  Street. 
Nothing  is  there  said  about  a  passage  to  Jury  Street.  The 
judges  of  the  Supreme  Court,  who  were  in  favor  of  the  re- 
spondent, seemed  to  have  thought  that,  from  the  use  of  the 
word  "  passage,"  and  from  the  direction  to  draw  the  line  so 
as  to  leave  a  passage  10  feet  clear  from  the  corner  of  Wil- 
liam Forbes' 8  stone  house,  it  might  be  inferred,  taken  in 
connection  with  the  clause  at  the  end  of  the  description, 
that  there  was  to  be  a  passage  left  to  Jury  Street.  It  a{)pears 
to  their  lordships  that  that  is  a  construction  which  is  not 
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warranted  by  the  words ;  that  the  court  insert  by  implica- 
tion that  which  the  parties  have  not  expressed,  and  have 
done  so  when  there  appears  little  reason  for  doing  it ;  be- 
cause in  that  part  of  tne  description  the  parties  were  using 
Srecise  language.  They  had  put  down  stakes  and  stones  to 
enote  the  bounds  where  there  was  nothing  on  the  ground 
to  denote  them.  If  the  parties  had  wish(3  to  describe  a 
passage  to  Jury  Street,  which  was  a  well-known  street  at 
that  tune,  there  would  have  been  no  diflSoulty  in  their  saying, 
if  they  had  so  meant,  ^^  a  passage  of  10  feet  by  the  front  of 
the  house  to  Jury  Street, ' '  but  that  they  have  not  done.  After 
directii^  how  the  line  is  to  be  drawn  up  to  the  south-east 
point,  the  description  goes  on  to  get  the  remaining  bounda- 
ries, so  as  to  complete  the  boundaries  of  the  piece  of  land 
which  is  to  be  sold ;  ^^  thence  north  30  de^ees  east,  17  feet 
to  a  stake  and  stones," — another  artificial  point — "and 
thence  south  60  degrees  east,  86  feet  to  the  place  of  begin- 
ning, containing  2,627  area  feet  of  land,  be  the  same  more 
or  less."  There  is  thus  a  complete  description  of  the  lands 
sold.  Then  comes  what  appears  to  be  an  independent  cove- 
nant or  agreement  between  the  parties,  "and  by  the  true 
intent  which  was  unanimously  agreed  upon  between  the 

Sarties  that  any  distance  which  may  remain  westwardly  to 
ury  Street  should  never  be  hereafter  sold,  but  left  for  the 
common  benefit  of  both  parties  and  their  successors."  The 
words  are,  "  that  any  distance  which  may  remain."  Well, 
remain  after  what  t  The  natural  consls-uction  appears  to  be. 
the  land  *  which  may  remain  after  that  which  has  been  [334 
sold  has  been  deducted  from  the  whole  piece  of  land ;  that 
is,  "which  may  remain"  after  what  has  been  sold,  "west- 
wardly to  Jury  Street,"  that  is,  westwardly  of  all  the  land 
which  has  been  sold  down  to  Jury  S1a*eet ;  and  this,  it  is 
admitted,  would  include  the  spot  upon  which  the  respon- 
dent's  house  had  been  placed. 

There  is  really  nothing  which  can  be  legitimately  called 
in  aid  to  assist  the  construction  of  this  deed.  The  subse- 
a  uent  use  can  hardly  be  relied  upon  to  construe  it ;  and 
their  lordships  think  that  the  evidence  which  has  been  given 
of  the  express  intention  of  the  parties  was  not  admissible. 
If  admissible,  the  evidence  given  by  the  nephew  of  the  origi- 
nal vendor  seems  to  be  conclusive  to  show  that  the  intention 
of  the  parties  was  that  the  piece  of  land  in  dispute  should 
come  within  the  operation  of  this  clause,  whatever  that 
operation  may  be.  The  contention  on  the  part  of  the  de- 
fendant has  been,  at  the  bar  to-day,  what  it  originally  was 
before  the  judge  in  equity,  and  the  judge  in  equity  says,  in 
8  Eng.  Rep.  33 
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his  first  judgment,  "The  defendant  has  endeavored  to  ex* 
plain  the  reservation  as  designed  to  give  a  passage  way  of 
10  feet  from  the  Mcintosh  lot  to  Jury  Street  by  the  front  of 
the  stone  house.  There  is  nothing  in  the  language  to  sup- 
port this  idea;  and  it  is  to  be  noted  that  even  the  10  feet 
vacancy  is  not  distinctly  reserved  for  a  way,  and  in  the  reser^ 
vation  under  consideration  not  a  word  is  said  of  right  of 
way  or  of  access  to  Jury  Street."  Their  lordships  think 
that  in  that  passage  the  learned  judge  in  equity  gave  the 
true  answer  to  the  contention  of  the  respondent. 

The  second  question  relates  to  the  character  of  the  clause 
in  its  legal  aspect.  It  was  contended  on  the  part  of  the 
respondent  that  the  covenant  or  agreement  was  an  attempt 
to  create  servitudes  which  the  law  would  not  allow.  Their 
lordships  have  felt  some  diflBculty  in  arriving  at  a  conclu- 
sion respecting  the  proper  construction  to  be  given  to  thia 
clause  in  the  agreement  and  as  to  what  it  was  the  partieii 
really  meant.  This  question,  also,  becomes  one  of  con- 
struction. If  construed  in  the  way  in  which  Mr,  Watkin 
Williams  sought  to  construe  it,  undoubtedly  the  agreement 
would  be  one  which  the  law  must  hold  to  be  invalid,  as  an 
attempt  to  deal  with  property  in  an  unauthorized  manner, 
that  IS,  unauthorized  by  the  rules  and  principles  which 

govern  rights  in  real  property. 
35]  *But  their  lordships  think  that  a  more  limited  con- 
struction is  the  reasonable  one.  The  words  are^  "and  by 
the  true  intent  which  was  unanimously  agreed  upon  betweeri 
the  parties,  that  any  distance  which  may  remain  wesrvvardly 
to  Jury  Street  should  never  be  hereafter  sold,  but  left  for 
the  common  benefit  of  both  parties  and  their  successors/' 
It  was  scarcely  contended,  on  the  part  of  the  appelhmt, 
that  a  perpetual  restriction  upon  the  sale  of  the  la  no  would 
be  valid ;  out  it  was  contended  that  that  part  of  the  clause 
might  be  separated  from  the  rest,  and  that  the  remainder 
created  a  restriction  which  the  law  would  recognize.  On  the 
part  Of  the  respondent,  it  really  was  not  denied  that  such  a 
separation  might  be  made.  The  construction  relied  upon  on 
the  part  of  the  appellant  was,  that  this  clause  amounts  to 
no  more  than  an  agreement  that  the  piece  of  hind  which 
adjoined  the  house  of  Forbes  and  the  land  which  he  liad 
sold  to  Mcintosh  should  be  left  open  in  the  state  in  which  it 
then  was,  for  the  common  advantage  of  the  parties.  The 
clause  uses  no  technical  words.  It  is  written  in  popular 
language  which  unskilled  men  would  employ  ;  and  reading 
the  language  in  its  ordinary  and  natural  sense,  the  intention 
of  the  parties  to  be  collected  froip  it  apparently  is  that  the 
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space  described  should  remain  as  it  was.  Of  course,  by 
agreement  the  subsequent  use  and  enjoyment  of  it  might  be 
in  any  way  arranged  between  them ;  but,  as  far  as  the  legal 
obligation  of  this  deed  went,  the  restriction  amounted  to  no 
more  than  an  agreement  on  the  part  of  Mr.  Forbes,  who 
was  to  retain  the  ownership  of  the  land,  to  leave  it  in  the 
state  in  which  it  was.  ^ 

It  was  suggested  that  the  a^eement  was  not  one  which 
equity  would  enforce,  because  it  was  not  declared  to  be  for 
the  benefit  of  the  land  which  the  appellant  held.  Undoubt- 
edly the  clause  does  not  say  in  terms  that  the  ground  is  to 
remain  open  for  the  benefit  of  the  land  which  Mcintosh  had 
bought,  but  really  it  must  be  imnlied.  There  could  be  no 
object  in  stipulating  that  it  should  be  left  open  for  the  benefit 
of  both  parties,  unless  it  meant  for  the  benefit  of  both  par- 
ties as  owners  of  the  lands  which  adjoined  the  plot.  There- 
fore the  implication  is  natural  and  irresistible,  tnat  when  the 
parties  speak  of  leaving  this  piece  of  land  open  for  the  com- 
mon benefit  of  both,  they  meant  for  the  common  benefit  of 
both  as  holders  of  the  adjoining  lands.  Undoubtedly  if  the 
true,  *construction  of  this  clause  had  been  that  the  [336 
parties  meant  that  there  should  be  a  common  use  of  the 
plot,  and  a  common  partaking  of  the  profits  in  some  unde- 
nned  way,  that  would  be  an  mdefinite  and  uncertain  agree- 
ment relating  to  land  which  it  would  not  be  possible  for  the 
court  to  enforce  ;  but  construing  this  clause  as  an  agreement 
to  leave  the  land  open  for  the  advantage  of  the  two  adjoin- 
ing proprietors,  it  rails  within  a  class  of  cases  which  are  well 
known,  and  which  have  been  frequently  before  the  courts 
in  this  country. 

It  was  not  contended  on  the  part  of  the  appellant  that  this 
was  a  covenant  which  would  run  with  the  land,  so  as  to  ena- 
ble the  covenantee  to  maintain  an  action  in  a  court  of  law 
upon  it,  but  that  it  was  an  agreement  by  the  vendor,  selling 
part  of  a  larger  estate,  with  the  vendee,  affecting  the  enjoy- 
ment of  the  land  he  sold,  and  putting  a  restriction  upon  him- 
self in  dealing  with  the  land  he  retained.  That  it  was  an 
agreement  affecting  the  lands  of  both,  binding  those  who 
mi^ht  hold  the  land  of  the  covenantor  to  observe  the  obli- 
gation, and  giving  a  right  to  those  who  held  the  land  of  the 
vendee,  in  whose  favor  the  obligation  was  made,  to  enforce 
it.  This  contention  is  support^  by  the  authority  of  Lord 
Cottenham,  in  Tulk  v.  Moxhay  ("),  who  held  that  such  a 
contract  created  an  equity  between  the  original  parties,  bind- 
er) 2  Phil!.,  774. 
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ing  all  who  came  into  possession  derivatively  with  notice 
of  it. 

Two  other  cases  have  been  referred  to  in  which  there  were 
agreements  to  keep  land  open  for  tiie.  benefit  of  the  adjoin- 
ing property,  and  m  which  those  holding  the  land,  for  the 
benefit  of  which  those  agreements  had  been  made,  were  held 
to  be  entitled  in  equity  to  enforce  them.*  In  both  cases  the 
agreements  described  the  places  to  be  kept  open,  and  the 
way  in  which  only  they  should  be  used ;  but  there  was  no 
express  mention  in  the  deeds  that  this  was  for  the  benefit  of 
the  property  sold ;  but  the  court  had  no  diflSculty  in  finding 
that  that  was  the  object  and  intention  of  the  ;)arties  who 
entered  into  the  agreement.  These  are  the  cases  of  Mann 
V.  Stephens  (*) ;  Patching  v.  Ihibhins  Q. 

If  their  lordships  had  been  compelled,  in  construing  this 
deed,  to  hold  that  the  parties  intended  to  create  those  indefi- 
nite rights  of  property  or  easement  for  which  Mr.  Watkin 
337]  Williams  contended,  ^undoubtedly  their  judgment 
must  have  been  different  from  that  which  they  now  give  ; 
but  construing  the  clause  in  the  way  in  which  they  do,  simply 
as  an  agreement  between  the  two  parties  that  this  space  shall 
be  kept  open  for  the  advanta^ge  of  both  proprietors,  they 
come  to  the  conclusion  that  it  is  one  which  does  not  contra- 
vene any  rule  of  law,  that  it  creates  an  equity  which  binds 
the  present  resj)ondent,  and  that  the  appellant  who  haa  the 
estate  of  the  original  vendee  is  entitled  to  come  to  the  Court 
of  Equity  for  its  assistance  to  remove  the  structure  which 
is  placed  upon  the  land  in  violation  of  it. 

The  declaration  of  the  appellant  undoubtedly  does  not 
put  his  case  in  the  most  favorable  way  for  himself,  nor  quite 
in  the  true  way;  but  the  courts  below  have  not  decided  the 
case  upon  that  ground.  Their  lordships  think  that  when  it 
comes  here  upon  appeal,  after  having  gone  through  the 
ordeal  of  two  courts  oelow,  they  are  exercising  a  right  discre- 
tion in  not  regarding  strictly  the  precise  terms  of  the  plead- 
ings, and  in  deciding  the  case  upon  its  merits. 

Their  lordships  will  humbly  advise  Her  Majesty  to  reverse 
the  decree  of  the  Supreme  Court,  and  to  order  that  in  lieu 
thereof  the  appeal  to  that  court  from  the  iudge  in  equity 
l>p  dismissed  with  costs.  The  appellant  will  have  the  costs 
uf  this  appeal. 

Solicitors  for  the  appellant :  8ole^  Turner  &  Turner. 
Solicitors  for  the  respondent :  Dawes  &  Sons. 

0  16  Sim.,  877.  (»)  Kay.,  1. 
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[Law  Reports,  6  Privy  Council  Oases,  888.] 
JXi.O)  May  14,  26, 1878. 

♦JoHK  Doward,  and  John  Dickson,  the  Owners  of  [338 
the  Bark  *'Estrella,"  Appellants ;  and  William  Lindsay, 
the  Owner  of  the  Ship  '*  William  Lindsay,"  Re&i)ondent. 

The  "William  Lindsay." 

OJX   APPEAL  FROM  THE  HIGH   COURT    OF   ADMIRALTY  OF    ENGLAND  O- 
OolUmoH  M  Harbor^^Mboroffd — Freeautunu  Ojgfainat  Storm, 

A  Tessel  in  port  was  moored  to  a  buoy,  the  use  of  which  was  sanctioned  by  the 
mathoritiee,  and,  a  storm  being  expected,  she  ajlso  had  her  anchor  ready  to  drop. 
The  mooring  bnoy  broke  and  the  vessel  drifted.  She  attempted  to  cast  anchor,  bnt 
was  prevented  by  inevitable  accident.  She  came  into  collision  with  another  vessel 
'which  was  properly  moored : 

Meld,  that  the  first  vessel  had  not  contributed  by  negligence  to  the  collision. 

Where  the  master  of  a  ship  takes  all  snch  precautions  as  a  man  of  ordinary  pru- 
dence and  skill,  exercising  reasonable  foresight,  would  use  to  avert  danger,  his  own- 
ers are  not  held  responsime  because  he  may  have  omitted  some  possib^  precaution 
which  the  event  subsets  that  he  might  have  resorted  to. 

When  the  aothonnes  of  a  port  permit  vessels  to  moor,  take  in  and  dischai^  caige 
at  a  certain  buoy,  it  must  be  assumed  that  they  sanction  the  use  of  the  buoy  and 
treat  it  as  a  proper  and  sufficient  mooring  place. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of 
Admiralty  of  England,  pronounced  on  the  24th  of  January, 
1873,  in  a  cause  of  damage  instituted  on  behalf  of  the  own- 
ears  of  the  bark  Estrella,  against  the  William  Lindsay, 
her  tackle,  apparel,  and  furmture,  and  a^inst  her  owners 
intervening,  for  the  recovery  of  damages  in  respect  of  a  col- 
lision between  the  said  two  vessels. 

The  Estrella  was  a  bark  of  about  499  tons  register,  and 
the  WUliam  Lindsay  a  ship  of  970  tons  register. 

♦The  collision  in  question  took  place  in  the  port  of  [339 
Valparaiso,  shortly  after  11  o'clock  a.m.,  on  the  23d  of  Sep- 
tember, 1871. 

The  case  set  up  by  the  petition  filed  on  behalf  of  the  Es- 
trella was,  that  on  the  evening  of  the  22d  and  morning  of 
the  23d  of  September,  the  Estrella  was  lying  safely  moored  in 
the  harbor  of  Valparaiso,  and  at  the  same  time  the  William 
Lindsay  was  lying  about  three-quarters  of  a  mile  to  the 
northward  of  the  Estrella,  fastened  to  a  buoy  in  the  harbor 

Q)  Present:  Sib  James  W.  Golvile,  Sib  Babneb  Peacock,  and  Sib  Montague  E. 
Smitd. 

(')  The  MS.  notes  of  the  late  Mr.  Moore,  Q.C.,  have  been  used  in  the  preparation 
of  this  rtfport. 
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by  her  starboard  cable,  from  which  the  anchor  had  been 
nnshackeled.  The  huoy  was  not  one  of  the  buoys  belong- 
ing to  the  port  authorities,  nor  intended  nor  adapted  for  use 
as  a  mooring  buoy,  and  was  not  on  the  usual  mooring 
ground.  On  the  evening  of  the  22d  it  came  on  to  blow  a 
gale  from  the  north,  but  the  William  Lindsay  did  not  let 

go  any  anchor,  remaining  at, the  buoy  as  before  the  gale, 
^n  the  23d  she  became  detaclied  from  the  buoy,  and  be^n 
to  drive  to  the  southward.  Those  on  board  of  her  let  go  ner 
port  anchor  in  great  haste ;  but,  when  about  30  fathoms  had 
run  out,  the  cable  became  "jammed"  in  the  windlass,  and, 
countinuing  to  drive  to  the  southward,  she  struck  the  Es- 
trella  with  great  violence,  doing  her  much  damage. 

The  case  set  up  by  the  answer  filed  on  behalf  of  the  Wil- 
liam Lindsay  was  as  follows:  "On  the  19th  of  September 
the  William  Lindsay  went  into  Valparaiso  Bay  to  discharee 
fifty  tons  of  coal,  and  moored  to  a  buoy  on  the  eastern  side 
of  the  bay  on  the  customary  mooring  ground.  On  the  morn- 
ing of  the  20th  Her  Majesty's  ship  Scout  was  about  to  prac- 
tise with  shot,  and  the  William  Lindsay,  happening  to  De  in 
the  line  of  fire,  was  ordered  by  the  port  authorities  to  re- 
move to  the  western  side  of  the  bay  and  moor  to  a  buoy  there. 
This  she  accordingly  did,  mooring  by  30  fathoms'  length  of 
the  starboard  cable  to  a  buoy  not  belonging  to  the  port 
authorities,  but  which  was  intended  and  adapted  for  use,  and 
constantly  used  as  a  mooring  bijoy  by  vessels  of  the  size  of 
the  William  Lindsay  using  the  said  "harbor.  The  cable  of 
the  William  Lindsay  was  properly  made  fast  to  the  top  of 
the  buoy,  and  30  fathoms  of  tne  cable  were  paid  out.  The 
Estrella  was  at  the  time  lying  moored  in-shore,  at  a  discharg- 
ing berth  about  from  a  quarter  to  a  half  a  mile  from,  and 
bearing  S.  to  S.S.E.  of,  tne  William  Lindsay. 

On  tne  morning  of  the  23d  of  the  said  month  of  Septem- 
ber, the  William  Linds^  was  still  lying  moored  as  afore- 
340]  said,  when  a  fresh  *breeze  came  on  &om  about  N.N.  W. 
to  N.,  with  a  swell ;  and  at  about  3  a.m.,  when  the  wind 
was  about  at  the  freshest,  16  fathoms  more  chain  were,  as  a 
matter  of  precaution,  paid  out  on  the  starboard  cable. 

Shortly  after  11  a.m.  on  the  said  morning  the  wind  had 
fallen  considerably,  and  the  William  Lindsay  was  riding 
easily,  when,  in  conseauence  of  the  shackle-band  of  the 
buoy  giving  way,  the  William  Lindsay  went  adrift.  The 
port  anchor  of  the  William  Lindsay,  which  was  in  readi- 
ness to  let  go  with  a  proper  quantity  of  chain  ranged  on 
deck,  was  let  go  without  delay  ;  but  when  about  20  fathoms 
of  the  port  cable. had  ran  out,  it  accidentally  became  jam- 
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med  under  the  windlass;  and  although  even^  eflfort  was 
made  to  clear  it  by  the  crew  of  the  William  Lindsay,  they 
only  succeeded  in  getting  it  clear  just  as  the  William  Lind- 
say was  about  to  strike  the  Estrella;  and  the  William 
Lindsay  with  her  starboard  side,  between  the  poop  and 
mainrigging,  came  into  collision  with  the  jibboom  and  bow- 
sprit, and  then  with  the  stem,  of  the  Estrella. 

The  respondent  alleged  that  the  said  collision  was,  so  far  as 
the  William  Lindsay  was  concerned,  an  inevitable  accident. 

Evidence  having  been  taken,  on  the  24th  of  January,  1873, 
the  judge  of  the  High  Court  of  Admiralty,  who  was  assisted 
by  two  elder  brethren  of  the  Trinity  Corporation,  gave  judg- 
ment pronouncing  that  the  said  collision  was  the  result  of 
inevitable  accident,  and  dismissed  the  defendants,  but  made 
no  order  as  to  costs. 

Prom  this  judgment  the  Estrella  appealed. 

Mr.  C.  F.  BvU^  Q.C.,  and  Mr.  H.  Damson^  for  the  appel- 
lants :  The  fact  of  the  collision  with  a  ship  at  its  moormgs 
makes  v^  prima  facie  case  of  negligence  against  the  William 
Lindsajr,  and  throws  upon  her  the  burden  of  proving  that 
the  defect  in  the  buoy  could  not  have  been  discovered  with 
ordinary  care :  The  Egyptian  ('). 

The  buov  was  only  a  private  buoy.  The  master  of  the 
William  Lindsay  ought  to  have  examined  the  buoy,  and 
had  no  right  to  treat  it,  without  examination,  as  if  it  had 
been  a  part  of  his  own  mooring-chain.  She  ought  to  have 
actually  let  go  her  anchor  at  *once,  and  the  ship  was  [341 
already  in  default  when  the  jamming  took  place :  The  Vol- 
caTio  ('). 

The  Admiralty  Advocate  (Dr.  Deane  Q.C).,  and  Mr. 
Clarkson  (with  whom  was  Mr.  Deane\  for  the  respondents : 
The  buoy  was  sanctioned  by  the  authorities,  and  was  a  pub- 
lic and  proper  mooring  place.  The  William  Lindsay  took 
every  reasonable  precaution. 

Mr.  BtUt,  in  reply. 

Sir  Montague  E.  Smith  :  This  is  a  case  of  collision  which 
occurred  at  Valparaiso  on  the  23d  of  September,  1871.  On 
that  day  the  William  Lindsay,  a  steam- vessel  of  the  respon- 
dent's, was  driven  against  the  Estrella,  a  bark  of  about  500 
tons,  belonging  to  the  appellants,  doing  her  considerable 
damage.  The  Estrella  was  lying  in  the  harbor  at  the  usual 
mooring  place  for  vessels  to  discharge  cargo.  She  was 
moored  in  the  usual  way,  with  two  anchors  out  at  the  bow, 
and  one  at  the  stern.     She  was.  in  a  position  of  entire  safety, 

(')  2  Mar.  L.  Ca.  (O.S.),  «6.  O  2  W.  Rob.,  837. 
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and  tindoubtedly  no  fault  can  be  attributed  to  her.  The 
William  Lindsay  was  driven  against  her  by  the  force  of  the 
wind,  and  did  her  the  damage  cc^plained  of.  The  question 
is,  whether  the  injury  which  was  done  to  the  Estrella  by  the 
William  Lindsay  was  the  result  of  an  accident  which  "ordi- 
nary care  could  not  have  averted,  or  whether  it  was  dne  to 
any  want  of  care  and  skill  on  the  part  of  the  William  Lindsay, 

The  William  Lindsay  entered  the  port  on  the  19th  of  Sep- 
tember, and  she  was  moored  by  the  tu^  which  brouglit  her 
into  the  port  at  one  of  the  buoys  which  belonged  to  the 
steam-tug  companv.  It  appears  from  the  evidence  that 
there  are  several  of  these  buoys  in  the  port,  and  that  it  is 
usual,  when  vessels  are  towed  into  the  port,  to  moor  them  to 
these  buoys,  that  when  they  discharge  cargo  thej^are  moved 
usually  to  mooring-berths,  which  are  appropnated  to  the 
discharge  and  taking  in  of  cargo,  but  that  it  occurs  at  times, 
where  a  small  quantitv  only  of  cargo  is  to  be  discharged  or 
taken  in,  the  port  authorities  allow  it  to  be  done  at  some  of 
342]  *these  mooring-buoys.  On  the  19th  the  William  Lind- 
say came  in  and  was  so  moored.  On  the  20th,  the  following 
day,  one  of  Her  Majesty's  vessels,  the  Scout,  which  hap- 
pened to  be  in  the  port,  was  about  to  practise  with  shotted 
guns,  and  the  William  Lindsay  was  in  the  line  of  fire.  It 
was  necessary,  therefore,  that  she  should  be  moved,  and  it 
would  appear  that  she  was  moved  by  the  order  of  the  cap- 
tain of  tne  port  to  another  buoy  belonging  to  the  steam-tog 
compa-ny  on  the  other  side  of  the  port.  This  being  done, 
she  fastened  her  cable  to  the  buoy,  and  she  rode  them  from 
the  20th  of  September  until  the  23d,  when  the  collision  took 
place. 

It  seems  that  on  the  23d  a  strong  breese,  some  of  the  wit- 
nesses  say  a  gale,  arose,  and  blew  with  considerable  ^trengtli. 
It  was  what  is  known  in  the  port  as  a  "norther,''  a  wind 
very  well  known,  and  undoubtedly  a  wind  which  blows  witli 
considerable  violence,  and  usually  for  some  length  of  time. 
The  vessel  rode  out  the  greater  part  of  the  gale,  and  she 
1-ode  safely  until  the  gale  had  moderated ;  but  th^rp  was, 
after  the  gale  had  moderated,  a  heavy  swell,  and  during  that 
time  the  accident  occurred  which  has  given  occasion  for  the 
present  suit. 

The  accident  was,  that  the  iron  band  which  was  round  the 
buoy,  and  in  which  there  was  a  shackle  to  which  the  ship's 
cable  was  attached,  broke.  Of  course  the  sMp  was  no  longer 
held  by  the  buoy,  and  she  began  to  drift.  Now  at  the  time 
that  she  so  began  to  drift  before  the  wind  she  had  her  anchor 
ready  to  let  g(y;  and  it  appears  that,  without  any  di'lay,  and 
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£LS  promptly  as  they  well  could,  her  crew  let  go  the  anchor, 
ana  were  paying  out  the  chain  whi^i  the  windlass  became 
jammed.  The  consequence  was  that  the  anchor  did  not  touch 
the  ground,  and  she  drifted  until  she  came  into  collision 
with  the  Estrella.  Now  no  blame  is  imputed  to  the  William 
lindsay  for  that  jamming  of  the  chain.  It  appears  from  the 
evidence,  and  was  so  found  by  the  learned  judge  below,  that 
the  windlass  was  a  proper  one,  that  there  were  the  usual  ap- 

Slianoes,  that  the  cham  was  good^  and  that  the  men  had 
one  nothing  wrong  in  the  way  they  had  handled  it.  It, 
therefore,  wa^  a  pumy  accidental  circumstance  that  the  an- 
chor did  not  find  its  way  to  the  ^ound ;  and  if  it  had  found 
its  way  to  the  ground  there  seems  to  be  no  doubt  that  the 
ship  would  have  been  brought  up,  and  tiiis  collision  would 
not  have  occurred. 

♦These  being  the  facts,  the  queirtiofn  arises  whether  [343 
there  was  any  negligence  in  what  was  done  or  omitted  to  be 
done  on  board  this  vessel.  Now,  the  master  is  bound  to  take 
all  reascmable  precautions  to  prevent  his  ship  domg  damage 
to  others.  It  would  be  going  too  fax  to  hold  Jiis  owners  to  be 
responsible,  because  he  may  nave  omitted  some  possible  pre- 
cauticm  which  the  event  suggests  he  might  have  resorted 
to.  The  true  rule  is  that  he  must  take  all  such  precautions 
as  a  man  of  ordinary  prudence  and  sMll,  exercising  reason- 
able foresight,  would  use  to  avert  danger  in  tiie  circumstances 
in  which  he  may  happen  to  be  placed.  In  this  case  the  im- 
mediate cause  of  the  mischief  was  the  breaking  of  the  band 
on  the  buoy,  and  it  is  said  that  the  WUliam  Lindsay  must 
be  responsible  for  that  breaking,  because  the  master  had 
chosen  to  moor  her  to  it,  and  to  treat  it,  without  examina- 
tion, as  if  it  was  his  own  mooring-chain. 

Their  lordships  consider  that  that  is  not  the  correct  view 
of  the  question.  The  first  question  is,  whether  there  was 
negligence  on  the  part  of  the  master  in  availing  himself  of 
the  use  of  the  buoy ;  and  in  order  to  see  whether  there  was 
such  negligence  or  not,  it  is  necessary  to  ascertain  what  was 
the  nature  of  the  buoy,  and  how  it  was  used  and  sanctioned. 
Now  it  appears  that  it  was  one  of  several  buoys  which  had 
long  been  laid  down  in  the  port  by  the  steam-tug  company. 
It  was  undoubtedly  under  the  care  of  a  private  company,  as 
far  as  can  be  collected  from  the  evidence ;  but  the  mooring 
of  ships  to  these  buoys  is  sanctioned  by  the  authorities  in 
the  port.  It  must  be  assumed  that  when  they  give  permis- 
sion to  vessels  to  moor  at  them,  not  only  when  they  come 
•into  the  port,  but  occasionally  to  take  in  and  discharge  cargo, 
that  they  sanction  the  use  of  these  buoys,  and  treat  them 
8  Eng.  Rep.  34 
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as  proper  and  suflBcient  mooring  places  for  vessels  frequent- 
ing the  port.  That  being  the  state  of  the  case  as  regardi? 
these  buoys,  their  lordships  cannot  think  that  there  was  any- 
thing like  negligence  on  the  part  of  the  master  of  the  Wil 
liam  Lindsay  in  mooring  at  one  of  them  without  examining 
for  himself  whether  there  might  be  latent  defects  in  it.  These 
questions  of  negligence  mitst  be  decided  by  what  a  prudent 
and  skilful  seaman  would  do  under  the  circumstances,  and 
by  what  he  is  able  to  do.  It  is  obvious  that  no  man,  bow- 
ever  prudent  and  however  desirous  to  be  on  the  safe  side, 
344]  *would  be  able  to  examine  these  buoys,  so  as  to  dh- 
cover  whether  there  were  latent  defects  in  tnem  or  not  He 
must,  to  a  certain  extent,  trust  to  the  sanction  which  has 
been  given  to  them  by  the  authorities  of  the  port.  No  doubt 
that  would  not  absolve  him  from  all  furtner  precaution. 
He  ought  not  implicitly  to  trust  to  that  which  he  cannot  to 
a  certamty  know  is  a  safe  buoy,  and  he  ought  to  take  rea- 
sonable precautions,  in  the  event  of  its  not  hoi  din  £^  him,  to 
bring  up,  and  secure  himself  from  danger.  Their  lordsliips 
think,  however,  upon  this  first  question,  that  there  was  no 
negligence  on  the  part  of  the  master  in  mooring  to  tlie  buov, 
and  not  discovering  the  defect  which  undoubtedly  led  to  the 
accident. 

Then  the  next  question  is,  whether,  having  moored  to  this 
buoy,  he  ou^ht  to  have  taken  any  other  precaution  than  he 
did.  Now,  it  is  scarcely  contended  on  the  part  of  the  ap- 
pellants that  the  master  need  have  done  more  in  ordinarr 
weather  than  fasten  his  chain  as  he  did  to  the  buoy ;  but  It 
is  suggested  that  when  the  gale  came  on,  and  when  he  found 
it  was  likely  to  continue,  he  should  have  taken  the  further 
precaution  of  letting  go  his  anchor,— not  only  of  keeping  it 
prepared  to  take  the  ground,  but  that  he  ought  to  have  kt 
it  down,  and  given  that  further  security  to  nis  ship.  Un- 
doubtedly that  is  a  question  well  worthy  of  consideration, 
but  it  is  a  question  which  de]pends  entirely  upon  practical 
seamanship;  and  their  lordships  upon  that  question  havo 
thought  it  right  to  consult  the  nautical  assessor?^i,  whose  val- 
uable assistance  they  have,  and  to  put  the  question  to  them 
very  much  in  the  way  in  which  Dr.  Lushington  put  a  s^iuiilar 
question  to  the  Trinity  Masters  in  the  case  of  The  Volcano  {'\ 
which  was  relied  on  by  the  appellants.  In  that  case  the 
Volcano  was  not  moored  to  a  mooring  buoy,  but  she  had  a 
small  anchor  dropped,  and  a  large  anchor  ready  to  let  go. 
Tlie  question  Dr.  Lushington  put  to  the  Trinity  Masters  wa:^ 
this:  ''How  far  there  was  an  immediate  necessity  or  other- 

•     C')  2  W.  Rol).,  S:37. 
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wise  for  dropping  the  second  anchor,  is  not  the  real  question 
in  this  case.  The  question  is,  whether  it  would  not  have 
been  a  prudeni:  and  proper  precaution  to  have  done  so.  I  do 
not  mean  that  you  are  to  strain  the  matter ;  but,  considering 
the  facts  of  the  case  with  reference  to  the  position  of  the 
Helen,  the  state  of  the  wind,  and  *all  the  circum-  [345 
stances,  you  will  have  to  determine  how  far  it  is  a  measure 
which  men  acquainted  with  nautical  affairs  ought,  in  ordi- 
nary prudence,  to  have  adopted."  The  nautical  assessors, 
in  answer  to  the  question  put  to  them,  have  informed  their 
lordships  that  they  think  it  was  a  better  course  for  the  mas- 
ter of  tne  William  Lindsay  to  have  kept  his  anchor,  as  it 
was,  prepared  to  be  let  ^o,  than,  when  the  storm  came  on, 
to  have  dropped  it ;  that  it  is  not  usual  nor  safe,  when  ves- 
sels are  riding  at  mooring-buoys  with  the  length  of  cable 
which  this  vessel  had  out,  to  drop  an  anchor.  The  more 
usual  and  practical,  and,  as  they  think,  the  better  course,  is 
to  keep  the  anchor  ready  to  let  go  in  case  of  accident.  That 
opinion  having  been  given  to  their  lordships  by  gentlemen  of 
nautical  experience,  they  think  it  determines  the  second 
question  in  the  case  in  favor  of  the  respondents.  It  is  clear 
that  the  William  Lindsay  had  her  anchor  ready  to  let  go, 
that  she  did  all  that  was  possible  to  effect  that  manoeuvre 
and  to  drop  the  anchor,  and  she  did  not  succeed  in  that  ope- 
ration by  reason  only  of  an  inevitable  accident. 

Under  these  circumstances  their  lordships  are  of  opinion 
that  the  judgment  of  the  judge  of  the  Admiralty  Court  is 
right,  viz.,  that  no  negligence  can  be  imputed  to  the  William 
Lindsay. 

The  result  will  be  that  they  will  humbly  advise  Her  Ma- 
jesty to  affirm  the  judgment  of  the  court  below  and  to  dis- 
miss fbis  appeal  with  costs. 

Solicitor  for  the  appellant :    W.  W.  Winne. 
Solicitors  for  the  respondent :  ToUer  &  Sons. 
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[Law  lUports,  6  Privy  Coondl  Cues,  846.) 
J.  C,  (»)  March  18,  20 ;  May  8,  1878. 

S4S]  ^Abthite  Labios,  Appellant ;  and  Antonio  Bonany 
Y  GuBETY,  Respondent. 

ON   APPBAL   FROM   THE    gUPBElTE    OOtTBT   OF   OIBHALTAR.(*) 

JuritdUiion  of  Supreme  Court  of  OihraUar — Procedure  of  thai  Coftrt — CotUracC  to 
advanee  diofiey^Speoifie  PerforfMmoe'^Damages — 21  dt  22  Viet.  e.  27. 

Thouffh  the  Supreme  Court  of  Gibraltar  may  be  bound,  in  administering  Uw,  to 
Ibllow  uie  principles  which  govern  English  courts  of  law,  and,  in  administering 
equitv,  to  follow  the  princijdes  which  govern  English  couc^a  of  equity,  yet,  where  a 
s^t  ior  specific  performance  is  commenced  before  it,  and  it  is  found  that  the  plaintiff 
ought  not  to  have  taken  proceedings  in  equity,  but  at  law,  for  damages  in  respect  of 
a  breach  of  contract,  the  court  may,  amending  the  tAeadings  if  necessary,  oontinae 
the  case  as  if  the  plaintiif  had  brought  an  action  for  damages. 

A  Gibraltar  firm  entered  into  a  contrad  with  A.  B.,  of  Alseciraa,  in  Spain,  in  con- 
sideration of  certain  property  havine  been  transferred  to  them,  to  open  a  credit  in 
his  favor  to  the  extent  of  |9,400,  ana  to  honor  his  drafts  to  that  amount.  After  ad- 
vancing him  some  sums  of  money,  they  rafiiaed  to  accept  a  bill  for  $1,000  drawn 
upon  them  by  him,  and  subsequently  refused  to  make  an^  further  advances.  Pro- 
ceedings in  equity  were  thereupon  commenced  by  him  m  the  Supreme  Court  of 
Gibraltar  to  enforce  a  specific  performance  of  the  contract,  and  to  obtain  an  award  of 
damages  under  the  21  i  22  Vict.  c.  27,  for  the  non-performance  of  the  contract : 

i/eM,  that  a  court  of  equity  will  not  decree  the  specific  performance  of  a  mere 
agreement  to  advance  money.  Moreover,  that  that  being  so,  it  has  no  jurisdiction  to 
award  damans.  However,  the  court  of  Gibraltar  might  have  proceeded  with  tlie 
case  as  if  it  had  been  commenced  as  an  action  at  law. 

On  its  being  contended  that  the  cause  of  action  would  be  merely  the  breach  of  an 
agreement  to  pay  a  sum  of  money,  and  that  accordingly  nothing  could  be  recovered 
by  way  of  damage  but  the  principal  money  contracted  to  be  paid  and  interest,  it  was 

Held,  that,  inasmuch  as  the  contract  was  a  special  one,  wnereby  the  firm  became 
34  Y]  bound  to  honor,  out  of  moneys  agreed  to  be  placed  by  them  to  his  *credit, 
the  drafts  of  A.  B.  up  to  a  certain  amount,  he  was  entitled  to  general  and  substantial 
damages  for  the  breach  of  it 

On  its  being  questioned  whether  the  court  of  Gibraltar  had  jurisdiction  in  the 
case,  it  was 

JBeldf  that  it  had  jurisdiction. 

The  facts  of  this  case  are  sufficiently  set  forth  in  the 
judgment. 

The  respondent's  claim  in  respect  of  various  items  of 
damage,  alleged  to  have  been  incurred  through  the  breach 
of  the  contract  entered  into  with  the  appellant,  amounted  to 
$29,062.06.  The  amount  allowed  by  the  assessors  was 
$6,075 : 

Item  1.  Claim  for  $16;  amount  allowed,  $5.  "Expense 
of  protesting,  and  other  expenses  incidental  to  the  dishonor- 

(*)  Preneni :  SiE  James  W.  Colvilb,  Sir  Barxes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 

(*)  The  MS.  jiotes  of  the  late  Mr.  Moore,  Q,C.,  have  been  used  in  the  preparation 
of  this  report. 
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ing  of  the  bill  ior  $1,000,  and  refusal  of  the  appellant  to 
supply  respondent  with  further  funds." 

item  7.  Claim  for  $1,340 ;  amount  allowed,  $670.  ''  Loss 
at  the  rate  of  $2  per  Quintal  on  the  sale  of  670  quintals  of 
cork  to  Juan  B.  Porcn,  which  cork  plaintiff  was  forced  to 
sell  at  a  reduced  price  to  raise  money  in  consequence  of  the 
defendants'  breacn  of  contract." 

Item  12.  Claim  for  $500;  amount  allowed,  $400.  "Jour- 
neys to  Gibraltar  from  Algeciras  and  back  during  this  suit, 
and  in  relation  thereto,  to  see  and  consult  with  the  plaintiff's 
legal  advisers;  exi)enses  at  the  King's  Arms  Hotel  during 
the  hearing  of  the  case,  and  payment  to  Francisco  Cevico 
for  his  journeys  from  Tarifa  to  Gibraltar  as  plaintiff's  wit- 
ness, and  his  loss  of  time,  &c." 

Item  13.  Claim  for  $8, 000 ;  amount  allowed,  $5,000.  "For 
general  damages  for  plaintiff's  personal  discredit  and  other 
loss  sustained  between  August  1867,  and  June,  1870,  in 
consequence  of  the  defendants'  neglect  and  refusal  to  sup- 
ply  pmintiff  with  the  funds  they  had  contracted  to  supply 
to  the  plaintiff,  and  which  they  had  in  their  possession  in 
their  then  capacity  as  plaintiff's  bankers." 

The  Soltcitar-Oeneral  (Sir  G.  Jesselj  Q.C.),  and  Mr.  Jff. 
Humphreys^  for  the  appellant :  The  Supreme  Court  of  Gib- 
raltar has  no  iurisdiction  with  reference  to  a  breach  of  this 
contract :  AUkusen  v.  Malgarejo  C). 

♦Moreover,  the  application  is  for  tne  specific  perform-  [348 
ance  of  an  agreement  to  lend  money.  A  court  of  equity  will 
not  decree  the  specific  performance  of  an  agreement  of  this 
kind:  Rogers  v.  ChaJMs  (*)  Sichel  v.  Mosenthcd  (").  And 
where  a  suit  for  specific  performance  will  not  lie,  a  court  of 
.equity  has  no  jurisdiction  to  award  damages  under  the  21 
and  22  Vict.  c.  27 :  Lewers  v.  Earl  of  Shaftesbury  (*).  The 
appellant's  suit  ought  therefore  to  have  been  dismissed. 

The  interlocutory  decree  was,  in  effect,  a  declaration  of 
what  the  court  considered  to  be  due  from  the  appellant  at  the 
date  of  the  decree,  on  the  footing  of  the  agreement.  This 
decree  declared  that  $1,218  Ir.  60c.  was  due  from  the  ap- 
pellant to  the  respondent.  But  the  appellant  was  entitled 
to  the  repayment  of  the  $2,500,  with  interest.  Thus  there 
was  a  balance  in  favor  of  the  appellant. 

With  regard  to  the  amount  of  damages,  there  was  no 
special  contract,  there  was  only  a  common  agreement  to  lend 
money ;  and  in  such  a  case  only  the  principal  money,  agreed 
to  be  paid,  and  interest  can  be  recovered.    The  respondent 

(»)  Law  Rep.,  8  Q.  B.,  840.  (»)  80  Beav.,  8*71. 

(*)  27  Beav.,  176.  (*)  Law  Rep.,  2  Eq.,  270. 
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is  not  entitled  to  general  damages  in  respect  of  the  breach  of 
the  agreement. 

Mr.  Rigby^  for  the  respondent :  The  contract  was  some- 
thing more  than  an  agreement  to  lend  money ;  there  was  an 
out  and  out  conveyance  of  property  with  a  proviso  for  re- 
purchase :  WiUiamB  v.  Owen  (*) ;  MeUor  v.  Lees  (') ;  Perry 
V.  Meadowcroft  (") ;  Alderson  v.  White  (*).  The  appellant 
contracted  to  place  the  purchase-money  to  the  credit  of  the 
respondent,  and  to  honor  his  drafts.  The  contract  being  of 
this  character,  a  court  of  equity  will  entertain  a  suit  for 
specific  performance.  Moreover,  this  is  a  case  for  dantages 
under  the  31  &  22  Vict.  c.  27,  and  even  without  the  aid  of 
the  act :  Phelps  v.  Prothero  ('). 

Even  if  a  suit  in  equity  would  not  lie,  nevertheless  the 
Supreme  Court  of  Gibraltar  administers  both  law  and  equity, 
34y]  and  the  ^procedure  is  much  the  same  in  both ;  the  pro- 
ceedings in  equity  would  not'  be  stayed,  but  the  case  would 
proceed  as  if  it  had  been  commenced  as  an  action  at  law. 

With  regard  to  the  damages,  the  contract  was  a  special 
one,  to  j)lace  certain  sums  to  the  respondent's  credit  and  to 
honor  his  drafts  up  to  a  certain  amount.  He  is  therefore 
entitled  to  something  more  than  the  money  agreed  to  be 
paid — to  general  damages  for  breach  of  the  contract :  Mar- 
zetti  V.  Williams  (*) ;  Molin  v.  Steward  (') ;  Prehn  v.  Royal 
Bank  of  Lwerpool  (") ;  Bovd  v.  Fitt  (•) ;  Oee  v.  Lanca- 
shire and  Yorkshire  Railway  Company  (");  AdaTOS  v. 
Midland  Railway  Company  f*);  British  Columbia  Saw 
Mills  Company  v.*  Nettleship  ("). 

The  Supreme  Court  of  Gibraltar  has  jurisdiction  in  a  case 
of  this  kind  :  Re  Pollard  Q ;  Durham  v.  Spence  ("). 

[Reference  was  made  to  Disora  v.  Phillips  (") ;  Smith  v. 
Oould  (*•):  Pickering  v.  ^^henson  ("),  as  snowing  the 
rules  by  wnich  an  English  court  ought .  to  be  governed  in 
construing  a  foreign  contract.] 

Their  lordships'  judgment  was  now  delivered  by 

Sib  James  W  .  Col  vile  :  This  is  an  appeal  from  the  Su- 
preme Court  of  Gibraltar.  The  appellant  is  the  surviving 
partner  of  a  firm  which  carried  on  business  at  Gibraltar 

(»)  5  My.  A  Cr.,  803.  (»»)  6  H.  A  N.,  211. 

O  2  Atk.,  494.  (")  31  L.  J.  (Ex.),  86. 


(»)  4  Beav.,  197.  (")  Law  Rep.,  8  C.  P.,  606. 

2  De  G.  A  J.,  97.  (")  Mont  A  Ch.,  289. 


7  De  G.,  M  A  G.,  722.  (»*)  Law  Rep.,  6  Ex.,  46. 

(•)  1  B.  A  Ad.,  416.  (")  10  H.  L.  C,  624. 

(')  14  C.  B.,  696.  (i^)  4  Moo.  P.  C,  21. 

(«)  Law  Rep.,  6  Ex.,  92.  (")  Law  Rep.,  14  Eq.,  822. 
(»)  14  Ir.  C.  L.  Rep.,  43. 


k 


Digitized  by  V:iOOQIC 


Vol  v.]  CASES  IN  THE  PRIVY  COUNCIL.  271 

J.C.  Larios  V.  Bonany  y  Gurety.  1878 

under  the  style  of  Larios  Brothers.  The  respondent  is  a 
Spaniard  living  at  Algeciras,  who,  in  1867,  was  engaged  in 
some  kind  of  trade  or  business  there,  as  an  exporter  of  bark, 
cork,  and  other  produce. 

By  the  latest  of  the  decrees  under  appeal,  which  bore 
date  the  29th  of  June,  1870,  and  was  the  Imal  decree  in  the 
cause,  the  appellant  and  his  late  partner  were  ordered  to 
pay  to  the  respondent  the  sum  of  6,095  hard  dollars  money 
of  Gibraltar  for  special  and  general  damages,  in  addition  to 
the  sum  of  $1,218  Ir.  60c.,  ^awarded  to  the  respon-  [350 
dent  bv  an  earlier  and  interlocutory  decree,  dated  the  3d  of 
December.  1869,  making  in  all  the  full  sum  of  $7,293  Ir.  50c., 
and  also  the  taxed  costs  of  the  suit. 

The  appeal  against  this  final  decree  was  preferred  in  the 
ordinary  way  ;  and  the  appellant  afterwards  obtained  from 
Her  Majesty  in  council  leave  to  include  in  his  appeal  the 
interlocutory  decree  of  the  3d  of  December,  1869. 

By  this  last-mentioned  decree  the  chief  justice  of  the  Su- 
preme Court  declared  that,  under  the  several  contracts  and 
agreements  mutually  entered  into  between  the  plaintiff  and 
defendants,  the  plaintiff  was  entitled  to  receive  from  the 
defendants  the  two  several  sums  or  advances  of  $2,500 
and  $6,900,  making  together  a  total  amount  of  $9,400.  He 
then  stated  an  account  by  which  it  was  made  to  appear  that 
there  remained  due  from  the  defendants  to  the  plaintiff,  on 
the  balance  of  the  said  account,  the  sum  of  $1,218  Ir.  50c., 
which  he  ordered  the  defendants  to  pay  to  the  plaintiff 
within  one  month  from  the  date  of  the  service  upon  them  of 
the  order.  And  then,  after  reciting  that  the  plaintiff  had 
sustained  loss  and  damage  bv  reason  of  the  non-performance 
of  the  contract,  and  that  the  equities  of  the  case  were  not 
sufficiently  met  by  the  above  decree  for  specific  performance, 
he  ordered  that  it  should  be  referred  to  the  assessors  of  the 
Supreme  Court  before  the  court  itself  to  incjuire  into  and 
assess  the  damages  so  sustained  by  the  plaintiff. 

A  protracted  inquiry  subsequently  took  place  before  the 
chief  justice  and  three  assessors,  which  resulted  in  the 
assessment  of  the  damages  at  the  sum  of  $6,075,  and  the 
final  decree  above  mentioned. 

The  suit,  therefore,  was  framed  as  an  equity  suit  for  the 
specific  performance  of  an  alleged  contract,  and  for  damages 
for  the  breach  of  it ;  the  latter  relief  being  obtained  by  pro- 
ceedings similar  to  those  which  are  had  in  the  Court  of 
Chancery  under  Lord  Cairns' s  Act  (*). 

Before  they  consider  the  objections  which  have  been  taken 

(»)  21  A  22  Vict.  c.  27. 
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to  these  decrees,  and  to  the  proceedicigs  which  lead  to  them, 
their  lordships  will  shortly  review  the  transactions  out  of 
which  the  suit  arose,  in  order  to  ascertain  what  was  the  true 
351]  nature  of  the  *contract  between  the  parties,  and  what 
were  the  rights  that  flowed  from  it. 

In  June,  1867,  the  respondent  applied  to  Larios  Brothers 
for  a  loan  of  money.  Tnere  had  oeen  former  transactions 
between  them,  and  the  amount  of  the  balance  due  from  him 
in  respect  of  those  transactions  which  had  previously  been 
the  subject  of  dispute  was  in  the  course  of  the  negotiation 
for  the  loan  settled  at  $3,337  4r.  50c.  On  the  30th  of  June, 
1867,  the  respondent  and  Don  Pablo  Larios  HexFeros,  the 
then  senior  partner  of  Larios  Brothers,  appeared  before  a 
notary  at  Algeciras  and  executed  three  notarial  instruments. 
By  the  first  of  these  Larios  Brothers  bound  themselves  to 
advance  by  way  of  loan  to  the  respondent  the  sum  of  $2,600, 
opening  for  him  a  credit  in  account  current  on  their  firm  at 
Gnbraltar^  with  interest  at  the  rate  of  6  per  cent,  per  annum ; 
he  pledgmg  to  them  by  way  of  security  his  stock-in-trade, 
actual  and  future,  and  giving  them  power  to  inspect  his 
books,  so  as  to  assure  themselves  of  the  right  investment  of 
the  funds  advanced.  By  this  investment  the  respondent 
also  bound  himself  to  settle  the  balance  due  on  this  account 
every  three  months  and  to  pay  the  outstanding  balance  on 
demand. 

The  second  instrument  purported  to  be  a  sale  to  Messrs. 
Larios  Brothers  of  certain  landed  property  belonging  to  the 
respondent  in  consideration  of  $2,100  (of  which  the  receipt 
was  admitted) ;  with  a  condition  for  the  rescission  of  the 
sale,  if  within  five  years  the  respondent  should  repay  the 
consideration  money,  and  a  stipulation  that,  during  the  five 
years,  the  seller  was  to  continue  to  receive  the  rents  and 
other  proceeds  naturally  arising  from  the  property. 

The  third  instrument,  which  was  executed  oy  the  respon- 
dent's wife,  as  well  as  by  the  before-mentioned  parties,  pur- 
ported to  be  a  sale  by  her  to  Messrs.  Larios  of  certain  property 
belonging  to  her  m  consideration  of  $4,900  (the  receipt 
whereof  was  also  admitted)  upon  a  like  condition  for  re- 
scission, and  with  a  similar  stipulation  for  the  intermediate 
possession. 

The  first  instrument,  so  far  as  it  went,  stated  the  true 
nature  of  the  contract  between  the  parties.  Not  so  the  other 
two.  These  were  on  the  face  of  them  conditional  sales,  for 
which  the  full  consideration  was  admitted  to  have  been  paid. 
352]  But,  in  truth,  no  money  *passed  on  either  of  them,  and 
the  real  contract  was  that  stated  in  paragraphs  4  and  5  of  the 
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Tespondent*^  petition  in  the  nature  of  a  bill  of  complaint, 
and  admitted  by  the  fourth  and  iif th  paragraphs  of  the  pleai 
and  answer  of  the  appellant  and  his  late  partner ;  being  in 
fact  an  aereement  that  Messrs.  Larios  Brothers  should  make 
further  advances  to  the  re8i)ondent  to  the  amount  of  $6,900 
over  and  above  the  $2,500  upon  the  security  of  the  property 
comprised  in  the  two  instruments  of  conditional  sate,  debit- 
ing mm  with  the  old  balance  of  $3,373  4r.  50c.  as  i)art  of 
such  advances.  A  question  was  raised  by  the  respondent 
whether  interest  was  chargeable  on  the  $6,900  when  ad- 
vanced, but  their  lordships,  considering  the  stipulations  that 
the  rents  of  the  property  comprised  in  the  two  deeds  of  con- 
ditional sale  were  to  be  received  as  before  by  the  so-caUed 
vendors,  have  no  doubt  that  the  whole  account  was,  as  found 
by  the  court  below,  to  carry  interest  at  6  per  cent. 

Nor,  after  full  consideration  of  the  pleadings  and  evidence, 
and  of  the  arguments  addressed  to  them,  do  they  find  any 
reason  to  dissent  from  the  conclusion  of  the  court  below 
that  the  general  effect  of  the  arrangement  was  to  impose 
npon  the  defendants  the  obligation  of  opening  a  credit  in 
favor  of  the  respondent  to  the  extent  of  $9,400,  and  of  honor- 
ing his  drafts  to  that  amount  less  the  old  balance  of  $3,373 
4r.  BOc.  with  which  he  was  to  be  debited  in  account. 

Between  the  30th  of  July  and  the  4th  of  August,  1807, 
they  had  advanced  to  him  the  whole  of  the  $2,500,  and 
sundry  other  sums;  but  there  seems  to  be  no  reason  to 
doubt  that  at  the  latter  date,  after  debiting  him  in  account 
with  those  advances,  with  the  old  balance,  and  with  the  in- 
terest on  both,  they  had  in  their  hands,  undrawn,  a  balance 
of  the  $9,400,  which  considerably  exceeded  the  sum  of 
$1,000. 

On  that  day  they  refused  to  accept  a  bill  for  $1,000,  drawn 
upon  them  by  him  in  favor  of  one  Manuel  &omez,  and  the 
bul  was  accordingly  protested.  This,  and  their  subsequent 
refusal  to  make  any  further  advances  to  him  are  the 
breaches  of  the  alleged  agreement  in  respect  of  which  the 
respondent  brought  the  suit  out  of  which  this  appeal  has 
arisen. 

In  the  course  of  the  argument  a  question  was  raised 
whether  *the  court  at  Gibraltar  had  jurisdiction  to  [353 
entertain  any  suit  to  enforce  the  contract  between  the 
parties.  This  objection,  however,  was  hardly  pressed; 
and  it  seems  to  their  lordships  perfectly  clear  that,  if 
the  contract  were  such  as  is  above  stated,  the  breach  of 
it  was  a  cause  of  action  arising  in  Gribraltar,  where  Messrs. 
Larios  Brothers  carried  on  business,  for  which  there  was 
8  Eng.  Rep.  35 
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some  remedy  against  them  in  the  Supreme  Court  of  that 
place. 

More  formidable  objections  have,  however,  been  taken  to 
the  nature  of  the  proceedings  in  the  cause,  and  to  the  form 
and  substance  of  me  relief  given  by  the  two  decrees. 

First.  It  was  argued  that  the  suit  was,  on  the  face  of  the 
pleadings,  a  suit  m  equity  for  specific  performance ;  that 
the  court  of  Gibraltar,  in  administering  equitv,  was  bound 
to  follow  the  rules  and  course  of  practice  of  the  Court  of 
Chancery ;  that  no  suit  for  the  specific  performance  of  a 
mere  agreement  to  advance  or  lend  money  would  lie  in  the 
Court  of  Chancery ;  and  that  if  the  court,  considered  as  a 
court  of  equity,  had  not  the  power  to  decree  a  specific  per- 
formance of  the  agreement,  it  had  no  jurisdiction  to  award 
damages  for  the  oreach  of  it.  Mr.  SoUcitor-Oeneral  cited 
Lewers  v.  Earl  of  Shaftesbury  (^\  in  support  of  the  last 
proposition ;  and  the  cases  of  Rogers  v.  Chatlis  (')  and  SicheL 
V.  Mosenthal  ('),  in  support  of  the  last  but  one. 

Second.  It  was  pointed  out  that  the  interlocutory  decree, 
though  termed  in  the  body  of  it  a  decree  for  specific  per- 
formance, had  really  very  little  resemblance  to  an  ordinary 
decree  of  that  kind ;  but  was,  in  effect,  a  declaration  of  what 
the  court  found  to  be  the  obligation  which  lay  upon  the  de- 
fendants, in  consequence  of  tne  agreement  between  the  par- 
ties ;  a  computation  of  what  was  due  from  them  at  the  date 
of  the  decree  on  the  footing  of  that  agreement ;  and  an  order 
for  the  payment  of  the  balance  so  found  to  be  due.  And  it 
was  argued  that,  inasmuch  as  the  defendants  had  thus  be- 
come entitled,  under  the  stipulations  expressed  in  the  first 
of  the  notarial  instruments,  and  bv  reason  of  their  demand 
at  the  expiration  of  the  period  of  three  months  then  men- 
tioned, to  the  repayment  of  the  $2,600,  with  interest,  this 
decree  was  erroneous,  in  that  it  omitted  to  set  oflf  this  item, 
354]  which  would  have  turned  the  *balance  in  favor  of  the 
defendants  against  the  undrawn  portion  of  ^  $9,400. 

Third.  It  was  argued  that  the  damages  for  the  breach 
of  the  agreement,  2  assessable  at  all,  were  assessed  on  a 
wrong  principle ;  and  in  particular  that  the  two  sums 
awarded  bv  way  of  special  damage  were  improperly  awarded, 
and  that  the  amount  at  which  the  general  damages  were  as- 
eest^ed  was  excessive. 

The  chief  part  of  Mr.  Rigby's  argument  in  answer  to  the 
first  objection  was  directed  to  show  that  the  contract,  so  far 
aa  it  related  to  the  advance  of  the  $6,900,   was  one  of 

(»)  Law  Rep.,  2  Eq.,  270.  («)  27  Beav.,  175. 

^  (8)  80  Beav.,  871. 
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sale,  though  of  conditional  sale,  and  was,  therefore,  prop- 
erly made  the  subject  of  a  suit  for  specific  performance. 

Their  lordships,  however,  are  of  opinion,  that  to  this  argu- 
ment there  are  two  answers  which  admit  of  no  reply.  In 
the  first  place,  no  suit  could  have  been  brought  for  the  spe- 
cific performance  of  the  supposed  agreements  for  conditional 
sales,  since  each  of  these  transactions  was,  on  the  face  of  the 
written  instrument,  completed  by  an  actual  conveyance  for 
a  consideration  admitted  to  have  been  paid  and  received ; 
and,  in  the  second  place,  the  suit  actually  brought  is  not 
framed  with  the  object  of  enforcing  any  such  contract,  or 
even  with  that  of  obtaining  equitable  relief,  on  the  ground 
that  the  consideration,  which  in  the  notarial  instruments  is 
expressed  to  be  paid,  had  not  been  really  paid. 

The  parties  throughout  the  negotiation  which  led  up  to 
the  contract  were  stipulating  for  advances  of  money  on  one 
side,  and  for  security  for  those  advances  on  the  other ;  the 
pleadings  state  and  admit  an  agreement  of  that  nature  ;  and 
it  seems  impossible  to  treat  the  cause  of  action  in  this  case 
as  anything  more  than  the  breach  of  a  contract  to  honor  the 
drafts  of  the  respondent  to  the  extent  of  the  amount  agreed 
to  be  advanced  and  placed  to  his  credit.  And,  upon  a  full 
consideration  of  the  arguments  and  the  authorities,  their 
lordships  are  constrained  to  admit  that  the  Court  of  Chan- 
cery would  not  have  entertained  a  suit  for  the  specific  per- 
formance of  such  an  agreement,  but  would  have  left  the 
party  aggrieved  by  the  breach  of  it  to  seek  his  remedy, 
where  he  would  find  an  adequate  remedy,  in  a  court  of  law. 
But  does  it  follow  that,  in  the  court  of  Gibraltar,  the 
plaintiff,  because  he  had  misconceived  his  suit  by  making  it 
one  for  specific  ^performance,  was  necessarily  to  be  [355 
subjected  to  the  consequences  of  having  that  suit  altogether 
dismissed  ?  That  court  is  not  a  mere  court  of  equity,  exer- 
cising jurisdiction  over  matters  only  of  equitable  cognizance. 
Nor  is  it  even,  like  some  of  the  courts  created  by  Royal 
Charter  in  India  and  other  dependencies  of  the  Crown,  a 
court  having,  under  the  terms  of  the  charter  erecting  it, 
different  sides,  and  directed  on  its  equity  side  to  govern 
itself  by  the  coui:se  and  practice  of  the  High  Court  of  Chan- 
cery ;  and  on  its  common  law  side  to  exercise  the  jurisdic- 
tion and  functions  as  near  as  maybe  of  the  Court  of  Queen's 
Bench.  The  Charter  of  Justice  by  which  the  Supreme 
Court  of  Gibraltar  was  created,  directs  generally  that  the 
court  shall  have  cognizance  of  all  pleas,  and  jurisdiction  in 
all  causes,  whether  civil,  criminal,  or  mixed,  arising  within 
the  garrison  and  territory,  with  jurisdiction  over  all  subjects 


Digitized  by  V:iOOQIC 


276  CASES  IN  THE  PRIVY  COUNCIL.  [L.  B. 

1878  LftrioB  v.  Bonany  y  Gurety.  J.C. 

of  the  Crown  and  all  other  persons  whatsoever  residing  and 
being  within  the  said  garrison  and  territory,  save  as  therein- 
after is  excepted.  It  farther  provides  that  all  questions 
there  arising  are  to  be  judged  and  determined  according  to 
the  laws  then  or  thereafter  to  be  in  force  within  the  garrison 
and  territory,  that  the  trial  of  criminal  cases  is  to  be  by  the 
judge  and  a  jury  of  twelve ;  and  that  all  issues  of  fact  aris- 
ing in  oivU  suits  or  actions  are  to  be  tried  by  the  judge  and 
three  assessors,  the  verdict  of  the  judge  and  assessors  to  be 
according  to  the  majority  of  votes ;  or,  if  they  are  equally 
divided,  according  to  the  opinion  of  the  judge. 

It  also  contains  a  provision  which  gave  to  the  judge  large 
powers  of  framing  rules  touching  the  forms  and  manner  of 
proceeding  to  be  observed  in  the  court,  and  the  practice  and 
pleading  upon  all  actions,  suits,  and  other  matters  both  civil 
and  criminal. 

Under  this  latter  power  Mr.  Baron  Field,  the  first  judge 
of  the  court,  made  certain  rules,  which  were  duly  allow^ 
by  the  Crown  on  the  1st  of  October,  1832.  By  the  10th  of 
these  it  was  provided  that  the  civil  practice  of  the  court, 
whether  in  its  legal  or  equitable  jurisdiction,  should  be  sim- 
pler by  petition,  answer,  or  demurrer,  and  (if  necessary)  re- 
phcation  or  joinder  in  demurrer,  and  rejoinder,  addressed 
to  the  judge  of  the  court.     Other  rules  provided  one  uniform 

Srocess  for  compelling  an  appearance  and  for  executing  the 
ecrees  or  judgments  of  the  court ;  the  only  rule  which 
seems  to  contemplate  any  distinction  between  a  suit  for 
356]  equitable  relief  *and  an  action  to  enforce  a  strictly 
legal  right,  or  to  point  to  any  difference  of  procedure  in 
the  two  cases,  being  the  17th,  which  is  in  the  following 
terms : 

"In  the  case  of  equitable  suits,  the  defendant's  answer 
shall  be  put  in  upon  oath,  and  the  rest  of  the  practice  in 
such  suits  shall  be  conformable  to  that  of  the  Hign  Court  of 
Chancery  in  England,  except  that  the  evidence  of  the  wit- 
nesses snail  be  taken  before  the  court  ^iva  voce,  at  the  hear- 
ing ;  that  inquiries,  which  in  England  would  be  referred  to 
a  master  in  chancery,  shall  be  made  before  the  court ;  and 
that  issues  of  fact,  when  directed  by  the  court,  shall  be  tried 
by  the  judge  with  assessors  or  a  jury." 

There  is,  therefore,  nothing  in  the  constitution  of  the 
court,  or  in  the  rules  which  govern  it,  to  compel  it  to  rele- 
gate a  party  who  had  mistaken  his  remedy,  and  had  sought 
equitable  relief  in  a  matter  not  properly  within  the  cogni- 
zance of  an  English  court  of  equity,  to  another  tribunal,  or 
to  send  him  from  one  side  of  the  court  to  another.     It  seems 
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rather  to  be  a  court  that  already  possesses  the  power  which 
modem  legislation  is  seeking  to  attribute  to  our  own  supe- 
rior court^  of  administering  to  the  fullest  extent  both  law 
and  equity  in  any  cause  oi  which  it  may  be  seized ;  though, 
in  administering  "law,  it  may  be  bound  to  adopt  and  follow 
the  princii>les  which  govern  English  courts  of  law ;  and  in 
administering  equity^  to  adopt  and  follow  the  principles 
which  govern  English  courts  of  equity.  From  this  it  seems 
to  follow  that  had  the  objections  teiken  to  the  suit  as  a  suit 
of  specific  performance,  on  the  argument  of  this  appeal,  been 
taken  by  demurrer  or  otherwise,  in  the  court  below,  that 
court  would  not  have  been  bound  to  hold  its  hand  for  want 
of  jurisdiction,  but  might,  amending  the  pleadings  if  neces- 
esTVj  have  caused  the  subsequent  [proceedings  in  the  suit  to 
be  had  as  if  the  suit  had  been  originally  an  ordinary  action 
for  damages  sustained  by  reason  of  a  breach  of  contract. 

It  is  desirable,  with  refer^ice  both  to  the  second  and  third 
of  the  objections  above  stated,  and  to  the  qu^tion  what  their 
lordships  ought  to  do  upon  this  appeal,  to  consider  what 
would  have  l^en  the  proper  result  of  the  proceedings  if  the 
course  suggested  had  oeen  taken  in  the  court  below.  The 
damages  awarded  would  necessarily  have  conrtituted  the 
whole  of  the  relief  obtainable  by  **the  respondent,  and  [357 
the  first  question,  therefore,  is  what  is  the  proper  measure 
of  damages  to  be  applied  to  such  a  case« 

It  was  argued  for  the  appellant  that  the  cause  of  action 
being  merely  the  breach  oi  an  agreement  to  pay  a  sum  of 
money,  nothing  could  be  recovered  by  way  oi  damage,  ex- 
cept the  principal  money  contracted  to  be  paid,  and  interest. 
On  the  other  side  it  was  contended  that  this  case  fell  within 
the  principle  established  by  or  recognized  in  such  cases  as 
Marzeitti  v.  Williams  (*) ;  Holin  v.  Steward  (") ;  Frehn  v. 
JtoyaZ  Bank  of  Liverpool  {*\  and  others ;  and  that  the 
contract  being  a  special  one,  wnereby  the  defendants  became 
bound  to  honor,  out  of  moneys  agreed  to  be  placed  by  them 
to  his  credit,  the  drafts  of  the  plaintiff  up  to  a  certain  amount, 
the  plaintiflE  was  entitled  to  general  and  substantial  damages 
for  the  breach  of  it.  Their  lordships  are  of  opinion  that 
this  latter  contention  is  correct.  No  cjuestion  arises  with 
reference  to  the  first  of  the  notarial  instruments,  since  it 
appears  that  the  whole  of  the  $2,500  were  advanced,  and 
afterwards  became  repayable.  But  the  agreement  for  the 
further  advance  of  $6,900  was  one  whereunder,  in  consider- 
ation of  the  promise  to  advance,  the  plaintiff  had  executed 
one  and  induced  his  wife  to  execute  the  other  of  the  two 

(»)  1  B.  &  Ad.,  415.  (-)  U  C.  B.,  695.  (»)  Law  Rep.,  5  Ex.,  92. 
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conditional  sales,  each  admitting  in  a  binding  manner,  as  is 
shown  on  the  face  of  the  instruments,  that  the  whole  of  the 
consideration  money  had  been  actually  paid.  The  result  of 
that  transaction  was,  therefore,  to  confer  irrevocably  upon 
the  defendants  all  the  rights  over  the  property  comprisea  in 
the  two  instruments  which  the  law  of  Spain  might  give  them ; 
and  it  is  reasonable  to  presume  that  tne  parties  intended  to 
treat  the  consideration  money,  of  which  the  payment  was 
so  acknowledged,  as  remaining  in  the  hands  of  the  defen- 
dants, just  as  if  it  had  been  a  sum  paid  into  their  house, 
standing  in  their  books  to  the  credit  of  the  plaintiff,  and  to 
be  drawn  upon  by  him  in  the  same  manner  as  the  $2,500  to 
be  advanced  under  the  first  of  the  notarial  instruments. 

The  question,  however,  remains  whether,  even  upon  this 
view  of  the  plaintiff's  rights,  the  damages  have  been  cor- 
rectly assessed.  Their  lordships  are  of  opinion  that  the 
sums  of  $670  and  $400,  which  me  assessors  a¥ra,rded  to  the 
358]  plaintiff  under  line  7th  and  12th  *ifcemsof  his  amended 
claim  for  special  damages  were  improperly  awarded.  As 
to  the  first^  thej  entirely  concur  with  the  learned  chief  jus- 
tice, who  m  his  charge  to  the  assessors  ruled  that  the  full 
market  value  of  the  cork  at  Alffeciras  on  the  day  of  the 
sale  must  on  the  evidence'  be  taken  to  have  been  realized, 
and  that  any  extra  price  which  the  plaintiff  might  possibly 
have  obtained  for  it  in  a  forei^  market,  had  he  nad  the 
funds  to  export  it,  was  uncertam,  speculative,  and  remote. 
In  fact,  he  failed  to  prove  on  this  item  that  he  had  actually 
sustained  a  loss,  so  that  the  question  whether  the  defendants 
could  be  reasonably  taken  to  have  contemplated  such  dam- 
ages when  they  made  the  contract  never  arose.  And  the 
12th  item  appears  to  their  lordships  to  consist  of  sums  which 
may  or  may  not  be  allowable  in  the  taxation  of  costs  ;  but 
which,  if  recoverable  at  all,  are  recoverable  as  costs,  and  not 
as  damages. 

If  these  items  are  struck  out,  the  only  item  of  special 
damage  left  would  be  the  small  sum  of  ^  allowed  for  cost 
of  protest,  &c.,  and  the  case  stands  pretty  clear  of  the  ques- 
tions raised  and  considered  in  HadUy  v.  BcucendaU  (*),  and 
very  recently  by  the  Exchequer  Chamber  in  the  case  of 
Horne  v.  Midland  Railway  Vompany  ('). 

The  only  remaining  question  is  whether  the  general  dam- 
ages amounting  to  $5,000  were  so  excessive  as  to  call  for 
any  interference  on  the  part  of  their  lordships.  That  ques- 
tion ought,  they  apprehend,  to  be  determined  by  the  prin- 
ciples wnich  would  guide  a  court  of  law,  sitting  in  Banco, 

(0  9  Ex.,  341.  (a)  Law  Rep..  8  C.  P.,  131. 
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in  controlling  the  discretion  of  a  jury.  It  is  to  be  observed 
that  this  sum  does  not  represent  the  whole  amount  of  the 
damage  to  be  recovered  by  the  plaintiff  in  respect  of  the 
breach  of  contract,  less  the  items  of  special  damage,  be- 
cause it  does  not  include  the  amount  remaining  at  the 
Slaintiff's  credit  in  the  hands  of  the  defendants.  As  general 
amages  sustained  by  the  plaintiff  by  loss  of  credit,  the  sum 
in  question  appears  to  their  lordships  on  the  evidence  in  this 
case  to  be  excessive  ;  and  in  truth  the  effect  of  the  circuitous 
proceedings  in  the  court  below  is  substantiaUjr  to  assess  the 
damages  pavable  by  the  defendants  for  their  breaches  of 
contract  at  tne  gross  sum  decreed  against  them  by  the  final 
decree,  viz.,  $7,293  Ir.  50c. 

Their  lordships  have  next  to  consider  how  far  the  pro- 
ceedings *in  the  court  are  affected  by  tlie  question  ro59 
raised  by  the  second  objection,  touching  the  hability  of  the 
plaintiff  to  repay  the  advance  of  the  $2,500  with  interest. 
The  defendants  appear  to  have  been  allowed  the  interest  on 
these  advances  up  to  the  date  of  the  interlocutory  decree  in 
the  computation  of  the  balance  remaining  in  their  hands. 
But  it  seems  clear  that  they  have  not  received  credit  for  the 

Srindpal  moneys  or  the  subsequent  interest  thereon,  and 
lat  in  respect  thereof  they  would,  if  the  final  decree  were 
to  stand,  still  have  a  counter-claim  against  the  plaintiff. 
The  liability  of  the  plaintiff  to  repay  these  advances  had 
not  accrued  when  the  defendants  broke  their  contract  by 
refusing  to  accept  the  bill,  nor  when  the  suit  was  commenced, 
nor  until  the  5th  of  December,  when  they  first  made  their 
demand  pursuant  to  the  first  notarial  instrument.  It  had, 
however,  accrued  when  they  had  filed  their  answer,  and  is 
thus  asserted  in  the  third  paragraph  of  that  answer :  "And 
these  defendants  say  that  they  have  made  up  their  accounts 
with  the  plaintiff  in  respect  of  the  said  credit  of  $2,500, 
which  sum  had  been  paid  by  the  defendants  to  the  plaintiff 
in  different  instalments,  which,  with  interest,  amounted  in . 
all  to  the  amount  of  $2,534  Ir.  18c.;  that  they  demanded 
payment  thereof,  as,  entitled  to,  by  the  terms  of  the  said 
agreement ;  and  they  say  that,  by  making  default  in  pay- 
ment of  the  said  sum  of  $2,634  Ir.  18c.  the  plaintiff  has 
committed  a  breach  in  the  terms  of  the  said  instrument  in 
writing  recited  in  the  third  paragraph  of  this  petition." 

It  may  be  conceded  that,  in  an  equity  suit  to  take  the 
account  between  the  parties  and  ascertain  the  balance  due  to 
either  on  the  footing  of  the  agreements  between  them  at  the 
date  of  the  final  decree,  this  item  ought  to  have  been  brought 
into  the  account;  although,  if  the  plaintiff  had  asserted  nis 
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claim,  as  tiie  principal  argument  for  the  appellant  assumes 
he  ou^ht  to  luive  asserted  it,  hy  an  action  at  law,  this  coun- 
ter-claim which,  when  the  action  was  commenced,  had  not 
even  ripened  into  a  debt,  could  not  have  been  pleaded  by 
way  of  set-off  to  damages  which  w^e  in  their  nature  par- 
tially, at  least,  unliqui£ited. 

Their  lordships,  having  regard  to  the  objections,  both  of 
substance  and  form,  which  have  been  taken  to  theproceed- 
ings  in  the  court  below,  have  felt  considerable  dimcultv  as 
to  the  advice  which  it  will  be  their  ^uty  to  give  to  Her  Ma- 
lestv  on  this  appeal. 

36U]  ^It  was  pressed  upon  them  that  they  ought  to  dismiss 
the  suit  altogetner  ;  and  even  at  the  close  of  his  reply  the  So- 
Udtor-OeneraZ  seemed  still  to  contend  for  the  dismissal  of 
the  plaintiff's  claim  for  relief,  though  he  was  willing  that, 
under  the  power  reserved  by  Her  Majesty's  order  on  the  pe- 
tition for  special  leave  to  appeal,  an  order  should  be  made 
allowing  the  plaintiff  to  red!eem  the  properties  comprised  in 
the  two  deeds  of  conditional  sale  on  payment  to  the  defend- 
ants of  what  ma^  be  due  to  them  in  respect  of  their  advances. 

But  it  is  obvious  that,  if  the  plaintiff  had,  as  their  lord- 
ships think  he  had,  a  good  cause  of  action,  a  dismissal  of 
the  suit,  on  the  ground  that  he  had  mistaken  his  remedy, 
would  be  most  unjust  and  improper,  unless  it  left  him  at 
liberty  to  seek  the  proper  remedy  in  a  new  suit,  and  thus  to 
re-open  the  whole  litigation  between  the  parties. 

And  their  lordships,  having  regard  to  the  general  juris- 
diction of  the  court  below,  ana  to  the  fact  that  the  objection 
to  the  form  of  the  suit,  as  one  for  specific  performance,  seems 
never  to  have  been  taken  in  the  court  below,  are  of  opinion 
that  it  is  their  duty,  in  the  interest  of  both  parties,  to  do 
justice  between  them  in  this  suit 

Considering  all  the  circumstances  of  the  case,  and  the 
liberty  reserved  by  the  order  giving  special  leave  to  appeal 
against  the  interlocutory  decree  of  the  3d  of  December,  1869, 
they  are  of  opinion  that  full  justice  between  the  parties 
might  be  done  m  the  following  manner :  They  would  reduce 
the  amount  awarded  to  the  plaintiff  for  general  damages  to 
$2,500.  That  sum,  added  to  the  sum  of  $1,218  Ir.  50c., 
which  has  been  found  to  be  the  balance  undi-awn  on  the  3d 
of  December,  1869,  and  to  the  $5,  the  costs  of  protest,  would 
make  the  gross  amount  of  damages  recoverable  by  the  plain- 
tiff $3,723  Ir.  60c.  But  against  that  amount  the  defendants 
ought,  in  their  lordships'  opinion,  to  be  allowed  on  equita- 
ble grounds  to  set  off  the  $2,600  repayable  to  them,  thereby 
reducing  the  amount,  for  which  the  plaintiff  is  entitled  to 
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judgment,  to  $1,223  Ir.  50c.,  with  the  costs  of  the  suit.  The 
order  to  be  made  on  this  appeal  should  accordingly  declare 
that  the  plaintiff  is  entitled  to  retain  his  judgment  for  that 
sum  and  the  costs  of  the  suit,  and  should  direct  that,  in  the 
event  of  the  plaintiff  or  his  *wife  being  willing  to  re-  [361 
deem,  an  account  be  taken  between  the  parties  of  what  is 
due  from  the  plaintiff  to  the  defendants  lor  principal  and 
interest  in  respect  of  their  advances,  giving  credit  therein  to 
the  plaintiff  for  the  amount  due  to  him  in  respect  of  his 
said  judgment  debt,  with  interest  thereon  since  the  5d  of 
December,  1869,  the  date  up  to  which  interest  has  been  cal- 
culated and  allowed  (the  interest  on  both  sides  of  the  account 
being  calculated  at  the  rate  of  6  per  cent,  per  annum),  and 
also  giving  credit  to  him  for  the  rents  (if  any)  of  the  prop- 
erties comprised  in  the  two  instruments  of  conditional  sale, 
or  either  of  them,  which  have  been  received  by  the  defen- 
dants ;  and  should  further  order  that,  upon  payment  to  them 
of  the  balance  to  be  found  due  within  six  months  after  the 
date  of  the  ascertainment  of  such  balance,  together  with  the 
costs  of  taking  the  said  account,  and  of  the  other  proceed- 
ing to  be  had  in  the  court  below  for  the  purpose  of  such 
reaemptions,  the  defendants  to  reconvey  to  the  plaintiff 
and  his  wife  their  respective  properties ;  and  declare  that, 
in  default  of  such  payment,  the  defendants  will  be  entitled 
absolutely  to  retain  all  the  rights  which  the  law  of  Spain 
may  have  given  to  them  in  such  properties  under  the  instru- 
ments of  conditional  sale,  the  plaintiff  being,  on  his  side,  at 
liberty  to  take  out  execution  for  the  amount  due  to  him  in 
respect  of  his  judgment  debt. 

Thej  feel,  however,  that  such  an  order  as  that  suggested 
could  only  be  made  by  consent  of  the  plaintiff.  If  he  does 
not  consent  to  it,  their  lordships  are  of  opinion  that  they 
must  humbly  advise  Her  Majesty  to  reverse  the  two  decrees 
under  appeal ;  to  declare  that,  by  virtue  of  the  agreements 
subsisting  between  the  parties,  the  firm  of  Larios  Brothers 
was  bound  to  open  a  credit  in  favor  of  the  respondent  and 
to  honor  his  drafts  to  the  extent  of  $9,400 ;  and  that,  on  the 
4th  of  August,  1867,  they  had  in  their  hands  undrawn  on 
account  of  the  said  credit  a  balance  exceeding  the  amount 
of  the  bill  then  dishonored  ;  and  to  direct  that  a  new  trial 
be  had  before  the  chief  justice  and  three  assessors,  in  order 
to  ascertain  what  damages  have  been  sustained  by  the  plain- 
tiff by  reason  of  the  defendants'  breaches  of  their  said 
agreement,  such  damages  to  cover  the  whole  of  the  amount 
recoverable  by  the  plaintiff.  If  this  course  be  pursued,  their 
lordships,  having  regard  to  the  pleadings  and  to  the  general 
8  Eno.  Rep.  36 
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362]  jurisdiction  of  the  *coiirt,  think  that  the  defendants 
ought  to  have  the  benefit,  by  way  of  set-off,  of  their  coun- 
ter-claim in  respect  of  the  $2,600  and  interest ;  and  that  they 
should  be  left  to  assert,  in  such  manner  as  may  be  open  to 
them,  their  rights  under  the  two  instruments  of  conditional 
sale. 

Their  lordships  think  that  there  should  be  no  costs  of  this 
appeal.  The  costs  below  must  be  dealt  with  by  the  Supreme 
(Jourt  of  Gibraltar. 

Solicitors  for  the  appellant :  Johnson  &  WetJierdUs, 
Solicitors  for  the  respondents :  Cole^  Cole  &  Jackson. 
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[Law  Reports,  9  Queen's  Bench,  99.] 
Not.  28,  1878. 

[in  the  exchequer  chamber.] 

♦The  Merchant  Shipping  Company,  Limited,  v.  [99 
Armitage  and  Others. 

iS%tp  and  Shipping — Ckarterparfy — Lwnp  FreigTU — Low  of  Part  of  Cargo  by  Fire 
without  defaiuU  of  Shipowner, 

By  charterparty  a  ship  was  to  load  at  Colombo,  or  Cochin,  from  the  charterer's 
agents,  a  full  and  complete  lading,  and  proceed  to  London,  and  discharge  there,  fire 
and  other  dangers  of  the  sea  excepted,  a  lump  sum  freight  of  £5,000,  to  be  paid 
after  entire  discharge  and  right  deliyery  of  the  cargo,  in  cash,  two  months  after  the 
date  of  the  ship's  report  inwards  at  the  custom-house.  •  Part  of  the  careo  loaded  in 
accordance  wita  the  charterparty  was  lost  by  fire,  without  any  default  of  the  master 
or  crew,  and  the  remainder  was  delivered  in  London : 

HddL,  that  the  shipowner  was  entitled  under  the  charterparty  to  the  full  sum  of 
j»,000. 

nobUuoH  V.  Knights,  (6  Eng.  Rep.,  220;  Law  Rep.,  8  C.  P.,  465);  TheNwrway,  (8 
Moo.  P.  C,  (N.S.),  245),  approved. 

Error  from  the  judgment  of  the  Court  of  Queen's  Bench 
in  favor  of  the  plaintiffs  on  a  special  case  stated  without 
pleadings.  (*) 

The  action  was  brought  to  recover  £1,152  18^.  \d.  and 
interest. 

1.  The  plaintiffs  are  a  company  carrying  on  business  as 
shipowners  in  the  city  of  London,  and  were  and  are  the 
owners  of  the  ship  Clyde,  and  the  defendants  are  merchants 
carrying  on  business  at  Colombo  and  London. 

(»)  See  Law  Rep.,  8  C.  P.  469,  n. 
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2.  On  the  25th  of  January,  1872,  the  ship  was  lying  in  the 
harbor  tA  Colombo,  and  upon  that  day  the  following  char- 
terparty  was  made  and  entered  into  by  E.  Shrewsbury,  the 
master  of  the  ship,  on  behalf  of  the  plaintiffs,  and  the  de- 
fendants : 

"Colombo,  26th  of  January,  1872.  It  is  this  day  mutu- 
ally agreed  between  Edward  Shrewsbury,  of  the  good  ship 
or  vessel  caUed  the  Clyde,  classed  A  1  in  Lloyd's,  of  the 
register  tonnage  of  1,161  tons,  or  thereabouts,  now  lying  in 
the  harbor  of  Colombo,  whereof  he  is  the  master,  on  the 
one  part,  and  Armitage  Brothers,  of  Colombo,  merehants, 
on  the  other  part,  that  the  said  ship,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  shall  with 
all  convenient  speed  load  here,  or  sail  and  proceed  to 
100]  *Cochin  (orders  to  be  given  on  or  before  tne  29th  in- 
stant), and  if  ordered  to  Cochin  there  load  from  the  said 
charterers,  or  their  agents,  completing  at  Colombo  or  Tuti- 
corin,  if  so  required  by  charterers,  a  full  and  complete 
loading  of  le^al  merchandise,  which  full  and  complete  load- 
ing.the  captain  binds  himself  to  receive  on  board,  and  prop- 
erly stow,  but  not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  &c.,  and  being  so 
loaded  sliall  therewith  proceed  to  London  into  the  East  or 
West  India  Docks  and  discharge  there  as  customary.  The 
act  of  God,  restraints  of  princes  and  rulers,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  and  kind  soever 
during  the  said  voyage  always  excepted. 

"  A  lump  sum  freight  of  £6,000  to  be  paid  after  entire 
discharge  and  right  delivery  of  the  cargo  in  cash  two  months 
after  the  date  of  the- ship's  report  inwards  at  the  custom- 
hoXise,  or  under  discount  at  5  per  cent,  per  annum,  or  at 
the  bank  rate,  if  higher,  at  option  of  charterer's  agents. 

"  Thirty-five  working  days  are  to  be  allowed  the  char- 
terers (if  the  vessel  be  not  sooner  dispatched)  for  loading  to 
commence  and  be  continued  from  the  time  of  the  vessel  hav- 
ing a  clear  hold,  and  ready  for  that  purpose,  the  master 
giving  charterers,  or  their  agents,  written  notice  twenty-four 
ours  in  advance  to  that  ertect,  and  the  charterers  to  have 
the  option  of  keeping  the  vessel  fifteen  working  days  on 
demurrage,  paying  £20  per  day,  to  be  paid  to  the  mast<3r 
day  by  day. 

*' All  goods  to  be  brought  to  the  vessel  and  taken  from 
alongside  at  the  risk  and  expense  of  the  freigliters.  The 
master  to  si^n  bills  of  lading  at  any  rate  of  freight  required 
without  prejudice  to  this  charterparty ;  but  should  the  ag- 
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^gate  freight  by  bills  of  lading  amount  to  less  than  the 
mmp  sum  of  £6,000  already  stipulated  for,  the  difference  to 
be  deducted  from  the  amount  to  be  drawn  for  disburse- 
ments, and  the  balance,  if  any,  to  be  paid  in  cash  at  the 
rate  of  exchange  for  sight  bills  existing  at  the  time  of  the 
ship^s  clearing  in  Colombo.  The  owners  of  the  ship  to  have 
an  absolute  lien  on  the  cargo  for  the  amount  of  freight  stip- 
ulated for,  except  as  to  the  captain's  draft  for  disburse- 
ments and  commission  as  before  mentioned,  in  case  of 
default.  And  it  is  hereby  agreed  that  the  charterers  are  to 
furnish  cash  for  the  disbursements  of  the  *ship  at  port  [101 
loading  at  current  rate  of  exchange,  not  exceeding  £750  free 
of  interest,  but  subject  to  a  commission  of  2^  per  cent.,  and 
cost  of  insurance,  for  the  due  appropriation  of  which  the 
charterers  are  not  to  be  held  responsible,  and  for  which  and 
agency  commission  the  master  shall  give  his  draft  on  the 
owners  pavable  at  London,  at  sixty  days'  si^ht,  and  in  the 
event  of  the  bill  not  being  accepted,  or  paid  at  maturity, 
the  amount  to  be  deducted  from  freight  at  settlement 
thereof,  together  with  interest  and  cost  of  insurance.  The 
ship  to  be  consi^ed  to  owners'  agents  in  London,  and  in 
case  of  the  vesselhaving  to  put  into  the  Mauritius,  the  vessel 
to  be  conagned  to  Blyth  Brothers  &  Co.,  or  to  Thompson, 
Watson  &  Co.  at  the  Cape  of  Good  Hope. 

"  The  charterers  to  have  the  option  of  appointing  their 
own  stevedore  at  the  expense  of  the  master,  but  at  not 
exceeding  current  rates ;  but  the  captain  is  not  thereby 
relieved  the  responsibility  regarding  the  proper  stowage  of 
his  vessel.  The  captain  and  charterers  to  be  at  liberty  to 
add  any  clause  to  this  charterparty  by  mutual  consent, 
without  prejudice  to  this  agreement. 

''  In  default  of  performance  of  this  agreement,  it  is  hereby 
mutually  agreed  that  the  amount  of  freight  herein  agreed 
for  is  to  be  paid  and  taken  as  liquidated  damages  for  such 
default." 

3.  In  accordance  with  the  orders  of  the  defendants,  the 
ship  proceeded  to  the  port  of  Cochin,  and  was  there  put  up 
by  the  defendants  as  a  general  ship  and  loaded  with  a  full 
and  complete  cargo,  the  property  of  various  merchants, 
which  cargo  was  shipped  under  several  bills  of  lading, 
signed  bv  the  captain  upon  the  orders  of  the  defendants. 
The  total  amount  of  the  bill  of  lading  freight  was  estimated 
by  the  charterers  at  £4,996  10^.  6^.,  and  was  payable  in 
iJondon  on  delivery  of  the  goods  there. 

4.  The  ship,  with  the  cargo  on  board,  sailed  from  the 
I)ort  of  Cochin  upon  her  voyage  to  London  under  the  char- 
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terparty,  and  on  the  2d  of  May,  1872,  the  cargo  was  found 
to  oe  on  fire.  The  master  of  the  ship,  after  attempting 
ineffectually  to  extinguish  the  fire  at  sea,  put  into  Table 
Bay,  which  was  the  nearest  port  of  refuge ;  and,  after  a 
survey,  it  was  found  expedient,  in  order  to  extinguish  the 
fire,  to  scuttle  the  ship,  as  it  was  deemed  that  the  fire  could 
not  be  otherwise  extinguished.  The  ship  was  scuttled  in 
Table  Bay,  and  the  fire  was  thereby  extinguished. 
102]  *5.  After  the  fire  had  been  extinguished  the  water 
was  pumped  out  and  the  greater  portion  of  the  car^o  was 
unladen,  and  as  a  large  quantity  thereof  was  greatly  mjured 
by  fire  and  water,  surveys,  as  customary,  were  called,  and 
the  surveyors  pronounced  a  great  part  of  the  cargo  unfit  for 
re- shipment,  and  it  was  therefore  ordered  to  be  sold,  and  it 
was  sold  accordingly,  and  the  proceeds  thereof  were  'paAd 
into  the  hands  of  me  plaintiffs,  who  have  since  accounted 
for  the  same  to  the  owners  of  the  goods  sold. 

6.  The  remainder  of  the  cargo  was  re-laden  on  board  the 
ship,  and  on  the  9th  of  June,  1872,  the  ship  having  under- 
gone some  repairs,  resumed  her  voyage  to  London  with  the 
remainder  of  the  cargo  on  board,  ana  with  no  other  cawo, 
and  arrived  in  port  and  proceeded  to  the  West  India  Docks, 
and  on  the  12th  of  August,  1872,  was  reported  inwards  at 
the  custom-house. 

7.  The  bill  of  lading  freights  upon  the  cargo  which  arrived 
in  London  have  been  received  by  the  plaintiffs  and  amount 
to  the  sum  of  £3,482  7^.  lOd.y  and  the  defendants  advanced 
to  the  master  at  Cochin  the  sum  of  £364  14^.  Id.  for  dis- 
bursements of  the  ship,  making  together  the  sum  of  £3,847 
1^.  11^.  ;  but  the  defendants  have  not  paid  the  plaintiffs  the 
sum  of  £1,152  18*.  1^.,  being  the  balance  of  the  lump  freight 
of  £5,000  mentioned  in  the  charterparty,  and  refuse  to  pay 
the  same  to  the  plaintiffs. 

8.  The  court  ma^  draw  inferences  of  fact 

The  questions  for  the  opinion  of  the  court  are,  whether 
the  plaintiffs  are  entitled  to  payment  by  the  defendants  of 
the  balance  of  the  sum  of  ^,000  under  the  charterparty, 
after  giving  credit  for  the  aggregate  sum  of  £3,847  1*.  11a. , 
which  has  Deen  received  by  them  on  account  thereof;  and 
also  whether  the  plaintiffs  are  entitled  to  interest. 

W.  Williams  J  Q.C.,  {Cohen  with  him),  for  the  defendants : 
The  judgment  in  the  court  below  proceed^  on  the  authority  of 
^obinsanv.  Kmahts{')^  and  Toe  Norway  {^\  but  those  cases 
are  distinguishable.  In  those  cases  a  lump  sum  was  to  be  paid 
for  the  hire  of  the  ship,  which  was  to  be  laden  with  the  charter- 
ed) Law  Rep.,  8  C.  P.,  466.  («)  8  Moo.  P.  C.  (N.S.).  246. 
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era'  own  goods ;  but  in  the  present  case  the  charter  is  a  specula- 
tive one,  by  which  the  parties  agree  that,  if  the  shipowners 
wou\d  put  up  *their  ship  as  ageneral  ship,  the  charterers  [103 
would  guarantee  them  a  freight  of  not  less  than  £6,000.  The 
sum  of  £6,000,  therefore,  is  not  a  rent  for  the  hire  of  the  ship, 
but  it  is  a  sum  which  the  charterers  have  agreed  shall  be  the 
minimum  amount  of  freight  earned.  That  this  is  the  true 
construction  of  the  charterparty  appears  from  the  several 
clauses  in  it  The  charterers  are  to  find  £750  for  ship's  dis- 
bursements, and  the  master  is  to  give  a  draft  on  his  own- 
ers for  the  amount ;  and  when  the  ship  is  fully  loaded,  if 
the  freight  falls  short  of  the  £6,000,  then  the  difference  is  to 
be  deducted  from  the  disbursements,  and  the  balance  is  to 
be  paid  in  cash  at  Colombo.  That  shoyf s  that  the  barffain 
is,  that  the  charterers  are  to  give  the  shipowners  the  bill  of 
lading  freight,  the  shipowners  taking  the  risk  of  the  freight 
reaching  the  port  of  discharge.  Moreover  the  freight  is  to 
be  paid,  after  the  entire  discharge  and  right  deliverv  of  the 
cai^o,  in  cash  two  months  after  the  date  of  the  ship^s  report 
inwards  at  the  custom-house.  That  clause  shows  that  the 
delivery  of  the  whole  car^o  is  a  condition  precedent  to  the 
payment  of  the  £6,000.  Ii  no  cargo  is  delivered,  and  the  ship 
never  reported  at  the  custom-house,  the  £5,000  could  not  he 
recovered  on  this  charterparty.  The  £6,000  cannot  be  ap- 
portioned, so  that,  if  part  of  the  cargo  only  is  delivered  and 
accepted  by  the  consignee,  the  shipowner  can  only  recover 
in  assumpsit  on  a  quantum  meruit  [On  this  point  he  cited 
the  following  authorities:  Briahi  v.  Cov>p€r(^)\  Abbott  on 
Shipping,  10th  ed.  p.  329 ;  KeTwsCoui.  vol.  iii.,  p.  291 ;  Par- 
sons on  Shipping,  vol.  i.,  p.  293  (n.  4) ;  Post  v.  Bobertson  (*).] 

Manisty^  Q.C.  {Petheram  with  him),  for  the  plaintiffs,  was 
not  heard. 

CoLEBiDGE,  C.J.:  This  is  an  appeal  from  a  judgment  of 
the  Court  of  Queen's  Bench,  which  was  delivered  in  accord- 
ance with  the  decisions  of  Robinson  v.  Knights  (*),  and  The 
Norway,  (*)  I  do  not  find  in  the  short  report  of  this  case  in 
the  Court  of  Queen's  Bench  (•),  although  the  court  decided 
it  simply  on  the  authority  of  those  cases,  that  they  intimated 
any  dissent  from  them. 

Now,  this  case  really  is  on  all-fours  with  those  two  cases. 
It  is  *true  that  the  words  of  the  charterparty  in  those  [104: 
cases  are  not  identical  with  the  present.  In  Robinson  v. 
Knights  (*),  the  contract  was  that  the  ship  should  j)roceed 


? 


)  1  Brownl.,  21.  (•*)  8  Moo.  P.  C.  (N.S.),  245. 

'»)  1  John.  Rep.,  (N.Y.),  23.  (»)  Law  Rep.,  8  C.  P.,  469,  n. 

(»)  Law  Rep.,  8  C.  P.,  465. 
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to  Biga,  to  load  a  full  cargo,  should  then  proceed  to  Lon- 
don^ and  deliver  the  same  on  being  paid  freight  as  follows, 
a  lump  sum  of  £316.  There  was  tne  usual  exceptions  o|  sea 
risks,  and  the  freight  was  to  be  paid  in  cash  half  on  arrival, 
and  the  remainder  on  unloading  and  right  delivery  of  cargo. 
Part  of  the  cargo,  loaded  in  accordance  with  the  charter- 
party,  was  lost  by  perils  of  the  sea,  without  any  default  of 
the  master  or  crew.  The  question  was,  whether  the  lump 
sum  of  £316  under  those  circumstances  could  be  recovered^ 
although  some  portion  of  the  cargo  had  not  been  in  point 
of  fact  deliverea,  but  without  default  of  the  master  or  crew ; 
and  it  was  held  that  the  shipowner  was,  on  delivery  of  the 
remainder  of  the  carso,  entitled  to  the  full  sum.  In  the  case 
oi  The  Norway  {^\  the  contract  was  a  little  different  The 
ship  was  to  be  made  ready  and  loaded  at  Liverpool  with  a 
cargo  of  salt,  not  exceeding  2,200  tons,  and  therewith  pro- 
ceed to  Calcutta,  and  after  tiie  discharge  of  the  outwud 
cargo  re-load  (or  at  freighter's  option  proceed  to  Rangoon, 
Akyab,  or  Bassein)  a  full  and  complete  cargo  of  lawful 
merchandise  not  exceeding  what  she  could  reasonably  stow 
and  carry.  Then  she  was  to  go  to  certain  ports  and  deliver 
the  same  agreeably  to  the  bills  of  lading,  and  so  end  the 
voyage,  with  the  ordinary  sea  exceptions ;  and  then  in  con- 
sideration  whereof  and  everything  before  mentioned,  the 
freighter  thereby  promised  and  agreed  to  load  and  receive, 
or  cause  to  be  laden  and  received,  in  the  maimer  and  within 
the  time  therein  mentioned  for  these  purposes,  and  i)ay  or 
cause  to  be  paid  as  freight  for  the  use  and  hire  of  the  vessel, 
£11,250  lump  sum,  if  ordered  to  the  United  Kingdom, 
Havre,  or  Bordeaux ;  £11,260,  if  ordered  to  Antwerp  or 
Marseilles ;  the  master  guaranteeing  to  carry  3,000  tons  dead 
weight  of  cargo  upon  a  draught  of  twentjr-six  feet  of  water, 
or  to  forfeit  freight  in  proportion  to  deficiency.  The  vessel 
to  be  loaded,  and  so  forth ;  and  then  payment  was  to  be 
made  in  this  wav :  "£2,000  to  be  advanced  on  vessel  clear- 
ing at  Liverpool,  subject  to  insurance  only,  say  £1,000  by 
freighter's  acceptance  at  four  months,  and  £1,000  at  six 
105]  months  ;  sufficient  *cash  for  ship's  disbursement,  not 
exceeding  £2,500,  to  be  advanced  at. Calcutta;  and  the 
necessary  disbursements,  if  ordered  to  the  rice  ports,  subject 
to  interest  and  insurance  only,  all  at  a  current  rate  of  ex- 
change, for  six  months'  bills  on  London  against  the  captain's 
receipts.  Such  advances  to  be  made  on  account  of  chartered 
freight,  and  the  balance  as  follows,  viz. :  one-third  in  cash 
on  arrival  at  port  of  delivery,  and  the  remainder  on  true  and 

(»)  8  Moo.  P.  C.  (N.S.),  246. 
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final  delivery  of  the  cargo  at  the  port  of  discharge  by  good 
approved  bills  i>ayable  in  London,  or  cash  e^ual  to  three 
months'  date  from  the  delivery,  if  discharged  in  the  United 
Kingdom,  or  in  cash  at  current  rate  of  exchange  if  discharged 
on  the  continent,  less  three  months'  interest."  And  so 
forth.  In  that  case  the  Judicial  Committee  appear  to  have 
arrived  at  a  conclusion  different  in  point  of  fact  to  that  at 
which  Dr.  Lushington  had  arrived.  (*)  What  they  arrived 
at,  in  point  of  fact,  was  that  there  was  a  non-delivery  of  a 
certain  part  of  the  cargo ;  but  that  the  non-delivery  was  not 
attributable  to  any  degree  of  negligence  or  misconduct  of 
the  master ;  and  they  neld  that  the  whole  sum  had  been 
earned,  although  a  certain  portion  of  the  cargo  had  not  been 
delivered  at  the  end  of  the  voyage,  and  that  the  contract 
was  satisfied,  and  that,  because  the  aon-delivery  arose  with- 
out the  negligence  of  the  master ;  and,  indeed.  Lord  Justice 
Kaight  Bruce  intimates  that  if  it  had  been  otherwise,  the 
court  would  have  been  prepared  to  hold  that  the  contract 
was  duly  fulfilled,  and  that  the  words  of  the  charterparty, 
"  true  and  final  delivery  of  the  cargo  at  port  of  discharge," 
had  been  sufficiently  complied  with. 

Those  are  the  two  cases  which  we  are  called  upon  to  re- 
view. Of  course,  the  case  of  Robinson  v.  Knights  Q  is  not 
binding  upon  this  court  unless  we  concur  with  it.  Tne  case 
of  The  Norway  (')  is  not  binding  upon  this  court  except  so 
far  as  we  a^ree  with  it.  The  Judicial  Committee  of  the 
Privy  Council  is  an  independent  tribunal,  it  is  in  no  way  a 
court  of  appeal  from  the  courts  in  Westminster  Hall,  and 
the  courts  in  Westminster  Hall  always  have  held  thejr  are 
not  bound  to  adopt  the  decisions  of  the  Judicial  Committee 
of  the  Privy  Council,  unless  they  are  true  expositions  of  the 
law  contaiued  in  them.  At  the  same  time,  I  need  hardly 
♦say,  by  way  of  expressing  my  own  individual  opin-  flOo 
ion,  that  the  judgments  of  the  Judicial  Committee  or  the 
Privy  Council  are  entitled  to  the  greatest  weight,  and, 
although  not  binding  judgments,  they  are  entitled  to  the 
greatest  consideration,  and  ought  to  be  viewed  with  the 
greatest  respect  by  any  court  in  this  country  which  Ims  to 
consider  their  autnority. 

Those  are  the  cases  we  are  called  upon  in  this  appeal  to 
review,  and  the  contract  which  we  have  to  consider  is  not 
substantially  dissimilar  from  the  contracts  which  had  to  be 
considered  in  those  cases.  In  this  case  the  ship  was  to  pro- 
ceed to  Cochin,  and  there  load  from  the  charterers,  coinplet- 

(»)  Brown.  <fc  Lush.,  226.  (»)  Law  Rep.,  8  C.  P.,  4M, 
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ing  at  Colombo  or  Tuticorin,  if  so  required  by  charterers,  «» 
full  and  complete  lading  of  merchandise,  which  full  and 
complete  lading  the  captain  binds  himself  to  receive  on  board 
and  properly  stow.  Then  there  are  the  ordinary  exceptions, 
including  fire  and  other  dangers  of  the  sea ;  and  then  comes 
this  with  reference  to  the  remuneration:  "A  lump  sum 
freight  of  £6,000  to  be  paid  after  entire  discharge  and  right 
delivery  of  the  ca,rgo,  in  cash,  two  months  after  date  of  the 
ship's  report  inwards  at  the  custom-house,  or  under  discount 
at  0  per  cent,  per  annum,  or  at  the  bank  rate  if  higher,  at 
option  of  charterers'  agents."  The  facts  are  that  on  the 
way  home  some  portion  of  the  cargo  got  on  fire,  that  the 
ship  was  taken  to  Table  Bay  on  fire,  and  that,  after  making 
every  eflfort  to  subdue  the  fire,  it  was  necessary  to  scuttle 
the  ship.  The  ship  was  scuttled  and  the  fire  was  thereby 
put  out.  Some  of  the  cargo  was  destroyed  and  some  dam- 
aged, and,  finally,  such  part  of  the  cargo  as  remained  was 
delivered ;  but  a  considerable  part  of  the  cargo  was  not  de- 
livered, and,  therefore,  the  freight  in  the  mere  ordinary 
sense  of  the  word  "freight"  had  not  been  in  point  of  fact 
earned  upon  such  portion  of  the  cargo  as  had  been  destroyed 
and  was  not  delivered  in  this  country ;  and  it  is  also  found 
that  the  loss  happened  without  any  negligence  or  miscon- 
duct on  the  part  of  the  master  or  any  one  representing  the 
owners  of  the  ship.  Under  these  circumstances  we  are  asked 
to  decide  (the  court  below  having  decided  otherwise)  that 
this  lump  sum  freight  of  £5,000  nas  not  become  payable 
under  the  contract.  For  myself,  I  must  say,  if  this  case 
stood  alone,  and  if  Bohinson  v.  Knights  (')  and  TJie  Nor- 
107]  ^«y  C)  *had  not  been  decided,  I  should  have  thought 
that  the  true  construction  of  the  contract  was,  that  it  meant 
to  ascertain,  as  between  the  parties  to  it,  the  sum  at  which 
the  freight  to  be  earned  by  the  ship  on  this  voyage  should 
be  taken  for  the  purposes  of  the  contract ;  and  the  shipown- 
ers not  choosing  to  run  the  risk  of  earning  more  or  less,  and 
the  charterers  being  content  to  take  the  risk  of  earning  so 
much,  that  the  shipowners  had  let  out,  and  the  charterers 
had  hired,  the  ship  for  this  voyage  at  the  sum  of  £5,000 
called  "lump  sum  freight,"  and  substantially  being  freight, 
because  it  was  a  sum  to  be  paid  for  the  use  of  the  ship  in 
carrying  cargo  from  the  East  to  this  country.  To  avoid  all 
risk  and  all  mconvenience  between  the  parties  to  the  con- 
tract, the  lump  sum  was  taken  to  represent  that  at  which  the 
one  party  was  willing  to  hire  and  for  which  the  other  was 
willing  to  lend  the  ship  for  the  stipulated  voyage. 

-      0)  Law  Rop.,  8  C.  P.,  466.  (>>)  3  Moo.  R  C.  (N.S.),  245. 
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That  beinff  the  interpretation  of  the  contract,  the  question 
is,  whether  Qie  non-delivery  of  a  certain  portion  of  tne  carao 
interferes  with  the  shipowners'  right  to  this  lump  sum  under 
this  contract,  whether  in  the  terms  of  the  contract  "the 
cargo  has  been  entirelj^  discharged  and  rightly  delivered." 

If  it  were  a  matter  entirely  free  from  authority  there  might 
be  some  ground  for  saying  that  "  entire  discharge  and  right 
delivery  of  the  cargo"  meant  the  entire  discharge  and 
right  delivery  of  the  cargo  originally  put  on  board.  But 
the  fair  and  reasonable  construction  of  it,  regard  being  had 
to  the  contract  being  for  a  lumpsum,  seems  to  me  to  be  that 
which  the  courts  have  already  put  upon  similar  contracts, — 
that  the  cargo  is  entirely  discnargea  and  rightly  delivered, 
if  the  whole  of  it  not  covered  bv  any  of  the  exceptions  in 
the  contract  itself  is  delivered.  Now,  in  this  case,  that  which 
was  not  delivered  and  which  was  not  discharged  was  not  so 
delivered  and  was  not  so  discharged  by  reason  of  perils 
within  the  exceptions  of  the  very  contract  itself ;  and,  mere- 
fore,  according  to  these  authorities,  and  according  to  the 
reason  of  the  thing,  it  appears  to  me  that  the  contract  was 
complied  with,  and  that  the  lump  sum  was  earned,  and  that 
what  has  not  been  paid  of  the  lump  sum  ought  to  be  paid. 

So  the  matter  would  stand  if  we  had  to  deal  with  that 
portion  of  the  contract  alone.  But  we  have  had  an  exceed- 
ingly ingenious  *argument  addressed  to  us  in  order  to  [108 
introduce  a  doubt  into  a  portion  of  the  contract  which  ap- 
pears to  be  sufficiently  plain.  It  is  founded  on  the  clause  in 
the  charterparty  whicn  provides  that  the  master  shall  *'  sign 
bills  of  lading  at  any  rate  of  freight  reouired  without  pre- 

t'udice  to  this  charterparty ;  but  should  the  aggregate  freight 
}y  bills  of  lading  amount  to  less  than  the  lump  sum  of 
JES^OOO  already  stipulated  for,  the  difference  to  be  deducted 
from  the  amount  to  be  drawn  for  disbursements,  and  the 
balance,  if  any,  to  be  paid  in  cash  at  the  rate  of  exchange 
for  sight  bills  existing  at  the  time  of  the  ship's  clearing  in 
Colombo." 

Now,  Mr.  Williams  admits  that  the  facts  which  have  hap- 
pened do  not  apply  to  the  words  in  this  stipulation ;  but,  of 
course,  if  the  facts  that  have  happened  do  not  test  this  case, 
he  has  a  right  in  considering  tnis  stipulation  to  take  as  a 
test  what  might  have  happened ;  and  ne  assumes  this  state 
of  facts.  The  lump  sum  which  the  charterers  undertake  to 
secure  is  £6,000 ;  they  stipulate  to  put  as  much  cargo  on 
board  at  least  as  will  earn  £6,000.  Supposing,  now,  that  the 
freight  according  to  the  bills  of  lading  is  £4,000 ;  that  leaves 
£1,000  to  be  provided  by  the  charterers  according  to  the  con- 
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tract.  That  is  to  be  provided  in  two  ways :  first,  it  is  to  be 
paid  by  the  disbursements,  and  if  the  amount  with  which  it 
IS  necessary  to  provide  the  master  for  disbursements  does 
not  bring  the  sum  up  to  the  £5,000,  the  charterers  under- 
take to  pay  him  in  cash  at  the  port  of  loading,  when  the 
ship  clears  out,  the  balance  left  below  £6,000 :  thereby  show- 
ing, as  he  says,  that  the  real  construction  of  the  contract  is 
not  a  lump  sum  to  be  paid  in  lieu  of  freight,  but  a  guaran- 
tee to  provide  £6,000  worth  of  freight ;  and  what  is  not  pro- 
vided m  the  shape  of  actual  freight  was  to  be  paid  for  in 
another  way,  leaving,  therefore,  what  is  provided  in  the  way 
of  freight  subject  to  the  ordinary  incidents  of  freight  I 
am  very  far  from  saying  that  the  construction  put  by  Mr. 
Williams  is  not  correct ;  but  it  does  not  appear  to  me  to 
justify  the  conclusion  he  draws  from  it,  or  to  mterfere  with 
the  construction  I  have  put  upon  the  former  part  of  the 
charterparty.  Assuming  Mr.  Williams'  construction  of  this 
particular  portion  of  the  charterparty  to  be  correct,  it  ap- 
pears to  me  to  be  no  more  than  a  mode  of  securing,  in  a 
particular  event,  the  payment  of  the  whole  lump  sum  of 
£5,000,  the  character  of  which  has  been  already  impressed 
109]  *upon  it  by  the  earlier  stipulation,  with  which  this 
latter  part  of  the  contract  cannot  be  permitted  to  interfere. 

I  am,  therefore,  of  opinion  that  the  ju(^mentof  the  court 
below  should  be  affirmed. 

Bramwell,  B.:  I  certainly  at  one  time  felt  confident  as 
to  the  right  construction  of  this  clause  in  the  charterparty. 
The  words  are  '*the  balance,  if  anv,  to  be  paid  in  cash  at 
the  rate  of  exchange  for  sight  bills  existing  at  the  time  of 
the  ship' s  clearing  m  Colombo. ' '  That  merely  states  at  wliat 
i-ate  you  shall  ascertain  Colombo  currency,  and  that  the 
amoirnt  shall  be  paid  in  cash.  I  think,  if  that  be  so,  it  shows 
undoubtedly  it  was  a  sum  of  money  to  be  paid  at  Columbo, 
and  it  was  to  be  paid  to  the  master ;  and  if  that  is  the 
right  construction,  it  might  mean  that,  if  the  bill  of  lading 
freight  shall  be  less  than  the  charterparty  freight  and  the 
difference  between  the  two  shall  be  greater  than  the  dis- 
bursements, then  the  balance  between  the  disbursements 
and  that  difference  shall  be  paid  to  the  master.  I  must 
say,  if  the  parties  meant  that,  they  have  used  words  most 
inconvenient  for  that  purpose,  but  there  is  some  ^ound 
for  Mr.  Williams'  construction  in  the  expression  which  af- 
terwards occurs,  that  the  disbursements  are  to  be  drawn  for 
(which  must  mean  disbursements  less  deductions  when  there 
are  any)  by  bills  at  sixty  days'  sight.  But  I  think  it  would 
be  impossible  for  any  court  of  hiw  to  hold  that  the  words 
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'*and  the  balance,  if  any,  to  be  paid"  meant,  "if,  when 
the  bill  of  lading  freight  has  been  deducted  from  the  char- 
terparty  freight,  the  sum  that  shall  remain  after  such  deduc- 
tion shall  exceed  the  amount  of  disbursements,  then  the 
balance  shall  be  paid  in  cash."  I  cannot  think,  however, 
that  the  solution  of  this  puzzle  is  necessary  to  the  decision 
of  the  case.  The  argument  is :  If  it  is  construed  in  that 
way,  then  the  shipowner  always  has,  in  the  amount  of  dis- 
bursements, and  m  the  amount  of  cash  paid,  and  in  the 
amount  of  bill  of  lading  freight,  his  full  £5,000,  that  is  to 
say,  if  the  disbursements  are  £600  and  the  bill  of  lading 
freight  was  £4,000  (that  is  together  £4,600),  he  is  to  be  paid 
£600  in  cash.  The  shipowner,  having  thus  got,  in  disburse- 
ments, cash  (if  any),  and  lien,  this  £6,000,  trusts  to  his  lien, 
and  not  to  the  contract  in  the  charterparty.  That  is  the 
argument.  But  what  is  there,  supposing  this  *con-  [110 
Btruction  of  the  clause  is  right,  to  show  the  shipowner  has 
trusted  to  his  lien  alone  ?  A  case  might  very  well  happen 
in  which  the  lien  would  not  be  sufficient ;  such  a  case,  for 
instance,  as  the  consignee  not  taking  to  the  goods  and  becom- 
ing insblyent.  This  is  an  ordinarjr  charterparty,  and  but  for 
the  difficulties  that  have  been  raised  as  to  the  lump  sum,  it 
would  be  a  charterparty  upon  which  the  charterer  would  be 
clearly  liable.  It  seems,  therefore,  to  me  that  Mr.  Williams 
has  not  made  good  the  second  step  in  his  argument,  even  sup- 
posing hifti  right  as  to  the  first. 

Then  he  takes  another  objection  and  says  that  the  whole 
delivery  of  the  cargo  was  a  condition  precedent  to  the  right 
to  recover  the  £6,000  I  do  not  know  whether  I  have  under- 
stood Mr.  Williams'  contention  on  this  point.  I  do  not 
know  whether  he  says  that  if  the  whole  cargo^is  not  delivered 
there  is  no  right  to  any  lump  sum,  or  whether  he  says  there 
is  some  contrivance  by  which  a  proportion  could  \>e  ascer- 
tained which  would  be  a  fair  remuneration  to  the  shipowner. 
Supposing  a  lump  sum  was  to  be  paid,  and  that  undoubt- 
edly the  charterer  was  to  be  liable  for  it,  subject  to  the  ques- 
tion of  whether  the  entire  delivery  was  a  condition  precedent, 
I  cannot  see,  if  it  was  a  condition  precedent,  how  the  defen- 
dant would  be  liable  to  pay  half  tne  lump  sum  on  half  the 
cargo  being  delivered.  Therefore  Mr.  Williams'  argument 
must  go  to  the  ex^nt  that  for  the  non-delivery  of  a  single 
article  the  whole  amount  is  lost.  He  relies  on  the  words 
*'  that  the  ship  shall  take  on  board  a  full  and  complete  cargo 
and  shall  proceed  therewith  to  London  and  discharge  it." 
That  is  the  duty,  but  there  is  a  qualification  to  that  duty, 
*'  the  a<5t  of  God,  restraints  of  princes  and  rulers,  the  Queen's 
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enemies,  fire,"  and  so  forth.  Then  it  is  said  that  it  is  only  a 
qualification  in  diminution  of  the  shipowner's  liability.  The 
clause  is  :  "A  lump  sum  freight  of  £6,000,  to  be  paid  after 
entire  discharge  and  right  delivery  of  the  cargo,  in  cash, 
two  months  after  the  date  of  the  ship's  report  inwards  at 
the  custom-house."  Now,  Mr.  Williams  says  that,  until 
the  ship  is  discharged  and  there  is  a  right  delivery  of  the 
caigo,  the  lump  sum  is  not  due.  It  may  possibly  be  that 
verbally  he  is  right.  If  so,  what  is  the  meaning  of  *'the 
cargo"  ?  In  my  opinion  it  is  the  cargo  which  she  has  to 
dehver.  It  does  not  mean  the  cargo  she  has  shipped,  but 
111]  which  she  is  not  bound  to  deliver,  which  tne  *8hip- 
owner  is  excused  from  delivering ;  it  means  the  righi^  de- 
livery of  the  cargo  which  is  to  be  delivered,  not  the  right 
delivery  of  the  cargo  which  was  originally  shipped  on  board 
of  her.  Now  there  is  a  cogent  argument  in  favor  of  this 
construction.  Suppose  that  £5  worth  of  these  goods  had 
been  stolen  by  the  crew,  that  would  not  be  within  the  excep- 
tions ;  then  would  it  have  been  possible  to  have  said  that  tne 
whole  lump  sum  was  lost?  Would  not  the  common  rule 
have  applied  ?  The  defendants  would  have  had  to  pay  the 
freight  and  seek  their  remedy  bj  a  cross  action.  If  that  is 
so,  IS  it  not  very  odd  that  the  shipowner  is  worse  off  because 
he  is  not  subject  to  an  action  than  if  he  had  been  subject  to 
an  action,  that  is  to  say,  he  is  worse  off  because  fire  has 
caused  the  loss  than  he  would  have  been  if  it  had  been 
owing  to  a  depredation  of  a  crew  ?  I  venture  to  think  some 
interpretation  must  be  put  upon  the  clause  to  preclude  the  en- 
tire delivery  of  the  whole  cargo  being  a  condition  precedent 

Then  Mr.  Williams  asks  what  would  happen  if  nothing 
were  delivered  i  I  say,  if  that  was  so,  the  date  from  which 
payment  was  to  be  received  would  never  have  arrived,  be- 
cause it  is  a  lump  sum  to  be  paid  in  cash  after  the  entire 
discharge  and  riffht  delivery  of  the  cargo,  two  months  after 
the  date  of  the  snip's  report  inwards  at  the  custom-house. 
It  must  be  after  the  right  delivery  of  the  cargo,  which  sup- 
poses there  would  be  a  right  delivery  of  the  cargo  before  it 
is  payable,  and  if  there  was  none  delivered,  I  suppose  the 
event  would  never  happen  upon  which  the  lump  sum  was 
to  be  paid.  It  may  be  said,  it  is  a  veiy  odd  thing  that,  if 
the  ship  brought  in  safety  an  hundredth  part  of  the  cargo 
home,  the  entire  £5,000  should  be  paid,  whereas,  if  that 
hundredth  part  was  lost,  nothing  should  be  paid.  That,  no 
doubt,  may  be  a  difficulty. 

I  believe  that  the  case  of  The  Norway  (*),  as  my  lord  has 
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said,  is  absolutely  xmdistinguishable  from  this.  All  the  ingre- 
dients exist  there  that  exist  here.  There  is  the  same  obhga- 
tion  to  load  a  full  and  complete  cargo,  the  same  obligation 
to  deliver,  and  the  same  statement  that  the  freight  is  only 
payable  on  delivery  of  the  cargo  at  the  port  of  discharge. 
It  IS  tme  that  there  the  words  used  were,  that  it  was  for  tne 
use  and  hire  of  the  ship.  Suppose  they  had  been  left  out, 
what  difference  would  there  have  been  "between  *that  [112 
case  and  this  i  No  reliance  is  placed  upon  them  in  the  judg- 
ment of  the  court,  and  I  thmk,  when  the  principle  of  the 
decision  is  considered,  those  words  are  not  of  any  conse- 
quence. Then  there  is  the  authority,  in  the  Court  of  Com- 
mon Pleas,  of  Robinson  v.  Knights  Q,  and  there  is  the 
decision  of  the  Court  of  Queen's  Bencn  in  this  case,  who 
intimate  no  dissatisfaction  at  the  former  decisions.  I  think, 
therefore,  that  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

Keating,  J. :  I  am  of  the  same  opinion.  Assuming  that 
Mr.  Williams'  construction  of  the  clause  in  the  charterparty 
relating  to  the  payment  of  the  disbursements  is  correct,  1 
do  not  see  how  it  meets  the  difficulty,  because  what  he  seeks 
to  establish  by  means  of  his  construction  is,  that  the  secu- 
rity of  the  freight  is  to  be  substituted — not  to  be  a  collateral 
security,  but  to  be  substituted — ^f or  the  security  of  the  con- 
tract. I  cannot  agree  in  that  construction,  what  is  the 
priToa  facie  meanmg  of  the  charterparty  %  The  charterer 
agrees  to  pay  a  lump  sum  for  the  use  of  the  ship  for  this 
particular  voyage ;  but  the  shipowner  wishes  to  be  secure, 
and  inasmucn  as  he  has  a  cargo  of  goods,  it  is  reasonable 
he  should  have  the  security  of  the  goods ;  and  therefore  it 
is  a^ed  he  shall  have  the  security  of  the  goods,  and  the 
various  provisions  that  are  made  in  this  disputed  clause  are 
mere  provisions  to  guard  against  any  interierence  with  the 
security  the  shipowner  is  to  have.  But  this  affords  no 
foundation  for  tne  argument  that  the  shipowner  is  to  have 
no  remedy  on  the  contract. 

With  reference  to  the  authorities  that  have  been  cited,  I 
quite  agree  with  what  my  Lord  Chief  Justice  and  my  Brother 
Sramwell  have  said. 

Cleasby,  B.  :  Undoubtedly  in  this  case  the  shipowner  looks 
principally  to  be  paid  by  means  of  his  lien  upon  the  cargo. 
But  1  never  heard  it  suggested  that,  because  he  does  rely 
mainly  upon  the  security  he  has  by  means  of  the  cargo, 
therefore  there  is  no  person  liable  on  the  contract  in  the 
charterparty. 

O  Law  Rep.,  8  0.  P.,  465. 


Digitized  by  VjOOQ IC 


296  COURT  OF  QUEERS  BENCH.  [L.  B. 

1878  Merchant  Shipping  Co.  y.  Armitage. 

Now,  in  this  case,  in  order  to  give  the  shipowner  full  secu- 
rity for  the  £5,000  various  provisions  are  introduced  into  the 
1  IS)  charterpartjr.  *There  is  to  be  an  advance  of  £750,  and  a 
bill  IS  to  be  given  in  respect  of  it.  But  the  bill  which  is  to 
be  drawn  is  not  to  be  for  the  fuU  amount  of  the  advances, 
unless  the  bill  of  lading  freight  amounts  to  £5,000.  Sup- 
posing the  bill  of  lading  freight  amounts  to  £4,500,  you  are 
to  deduct  the  £500  from  the  £750,  and  the  bill  will  oe  only 
for  £250.  The  balance  is  provided  for  in  that  way ;  but  then 
the  balance  may  be  the  other  way,  in  which  case  the  balance 
is  to  be  paid  in  cash,  and  I  confess  I  do  not  feel  the  difficulty 
which  my  Brother  Bramwell  does  in  applying  these  words, 
"and  the  balance,  if  an  v." 

With  resjpect  to  the  other  point,  in  his  judgment  in  Hobin- 
son  V.  KmgMs  ('),  my  Brotner  Brett  asks  a  very  pertinent 
question;  he  'says,  "It  was  argued  that  the  freight  was  to 
be  paid  only  on  the  delivery  of  the  cargo  at  the  port  of  dis- 
charge, but  the  question  is,  what  caigo?"  The  words  of 
the  present  charterparty  are  not  "  upon  the  delivery  of  the 
entire  cargo ;"  although  the  word  "  entire"  is  made  use  of, 
it  is  "the  entire  and  complete  delivery  of  the  cargo."  As 
to  this  I  am  satisfied  with  the  reasons  already  given,  and 
with  the  authorities  that  have  been  cited,  and*  I  think  the 
judgment  of  the  court  below  must  be  affirmed. 

Grove,  J.:  I  am  of  the  same  opinion.  I  cannot  see  that 
Mr.  Williams'  argument  stopped  short  of  the  proposition 
that,  if  the  entire  cargo  as  laden  was  not  delivered,  this 
clause  would  so  operate  that  nothing  in  fact  would  be  earned. 
It  is  true  that  the  said  proceedings  might  be  taken  upon  a 
quantum  meruit ;  but  I  do  not  gather  from  the  charterparty 
anything  to  satisfy  me  that  this  could  be  done  consistently 
with  the  eidstence  of  this  contract.  Then  the  clause  does 
not  necessJarily  import  the  meaning  put  upon  it  by  Mr. 
Williams,  for  to  have  that  meaning  it  must  not  only  be 
altered  to  "  after  discharge  and  delivery  of  the  entire  cargo," 
but  to  "the  entire  cargo  as  laden."  Why  should  the  court 
put  a  forced  construction  upon  those  words,  which  do  not 
necessarily  import  the  delivery  of  the  entire  cargo,  instead 
of  the  construction  that  the  parties  hired  the  ship  for  £5,000 ; 
and  why  should  they  put  the  person  so  bargaining  in  a 
worse  position  than  he  would  be  in  under  an  ordinary 
contract  ? 

114]  *With  regard  to  the  other  clauses,  they  have  been 
connuented  on  by  the  court,  and  I  confess  that  I  can  find 
nothing  in  the  words  which,  without  considerable  addition, 

(')  Law  Rep.,  8  C.  P.,  at  p.  468. 


Digitized  by  V:iOOQIC 


VoL  IX.]  MICHAELMAS  TERM,  XXXVII  VICT.  297 

Merchant  Shipping  Co.  v.  Armitage.  1878 

conld  support  Mr.  Williams'  argument.  I  am  of  opinion 
therefore  tnat  the  judgment  of  me  court  below  should  be 
affirmed. 

Denman  J.,  and  Pollock,  B.,  concurred. 

Manisty^  Q.C. :  The  court  below  gave  the  plaintiffs  judjg- 
ment  for  the  interest  on  the  sum  recovered.  The  plaintiffs 
are  entitled  to  interest,  as  the  freight  is  a  sum  certain  pay- 
able on  a  certain  day. 

W.  Williams^  Q.C. :  The  plaintiffs  can  only  be  entitled 
to  interest  under  3  &  4  Wm.  4,  c.  42,  and  that  statute  does 
not  apply,  as  the  sum  in  respect  of  which  it  is  cls^med  is 
payaole  at  a  time  not  certain. 

Our.  adv.  mtU. 

Nov.  29.    CoLEEiDGE,  C.J.  :  We  are  of  opinion  that  the 

Slaintiffs  are  not  entitled  to  Judgment  for  the  interest.  We 
o  not  think  that  the  principal  sum  is  payable  at  a  time 
certain.  The  judgment  of  the  court  below  will  be  affirmed 
as  to  the  principal  sum,  but  reversed  so  far  as  it  relates  to 
the  interest. 

Judgment  accordingly. 

Attorney  for  plaintiffs  :  E.  Saocton. 
Attorneys  for  defendants :  ThoTnas  &  Bbllams. 


8  Eng.  Bep.  38 
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122]  *Seaele  V.  Lavebick. 

BaUeefor  Hire — Livery  Stable  Keeper^  Lialfilitv  of,  for  Care  of  Carriage  of  Customer-^ 
FaU  of  Coach-hmue, 

Where  a  livery  stable  keeper  undertakes  for  reward  to  receive  a  carriage  and  lodse 
it  in  a  coach-house,  the  case  comes  within  the  second  class  of  the  fifth  sort  of  btai- 
ment  mentioned  by  Holt,  C.J.,  in  Coffga  v.  Bernard  (2  Ld.  Raym.  at  pp.  917-918), 
viz.,  a  delivery  to  carry  or  otherwise  manage  for  reward,  to  a  private  person,  not 
exercising  a  public  employment ;  and  he  is  bound  to  take  reasonable  care. 

The  obligation,  to  take  reasonable  care  of  the  thing  entrusted  to  a  bailee  of  this 
class,  involves  in  it  an  obligation  to  take  reasonable  care  that  any  building  in  which 
it  is  deposited  is  in  a  proper  state,  so  that  the  thing  deposited  may  be  reasonably  safe 
in  it ;  but  no  warranty  or  obligation  is  to  be  implLed  by  law  on  his  part  that  the 
building  is  absolutely  safe. 

The  met  that  the  building  has  been  erected  for  the  bailee  on  his  own  ground  makes 
no  difference  in  his  liability. 

The  plaintiff  brought  his  horses  and  two  carriages  to  defendant,  a  livery  stable 
keeper ;  the  carriages  were  placed  under  a  shed  on  defendant's  premises,  a  charge 
being  made  by  defendant  in  respect  of  each.  The  shed  had  just  been  erected,  the 
upper  part  beinff  still  in  the  hands  of  workmen.  Defendant  had  employed  a  builder 
to  erect  the  shea  for  him,  as  an  independent  contractor  not  as  defendant's  servant,  and 
he  was  a  competent  and  proper  person  to  be  so  employed.  The  shed  was  blown  down 
by  a  high  wind,  defendant  being  ignorant  of  any  defect  in  it,  and  the  carriages  were 
injured;  upon  which  plaintiff  brought  an  action  a^^ainst  defendant.  At  tne  trial, 
the  above  facts  having  been  admitted,  the  judge  rejected  evidence  to  prove  that  the 
fall  of  the  shed  was  owing  to  it  being  unskilfully  built  through  the  negligence  of  the 
contractor  and  his  men  ;  and  he  nonsuited  the  plaintiff,  ruling  that  the  defendant's 
liability  was  that  of  an  ordinary  bailee  for  hire,  and  that  he  was  only  bound  to  take 
ordinary  care  in  the  keeping  of  the  plaintiff's  carriages,  and  that  if  he  had  exercised 
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in  the  employment  of  the  builder  such  care  as  an  ordinary  careM  man  would  uae,  he 
was  not  liable  for  damage  caused  by  the  carelessness  of  the  builder  of  which  he,  de- 
fendant, had  no  notice : 

HMf  that  the  nonsuit  and  ruling  were  right. 

Jieadhead  y.  Midland  Ry,  Co.  (Law  Rep.,  4  Q.  B.,  879),  and  FrancU  y.  CoekrdL 
(Law  Rep.,  6  Q.  B.,  184,  601),  distinguished. 

Declaration,  that  in  consideration  of  plaintiff  having 
delivered  to  defendant  certain  carriages  to  be  safely  kept 
and  taken  care  of  *by  defendant  for  plaintiff,  for  [123 
reward  to  defendant,  defendant  promised  to  safely  keep  and 
take  care  of  the  carriages.  Breach,  that  defendant  did  not 
safely  keep  and  take  care  of  the  carriages  while  they  were  in 
his  keeping,  whereby  they  were  damaged. 

Second  count,  that  plaintiff  delivered  to  defendant  certain 
carriages  to  be  kept  in  a  fit  and  proper  carriage-house  or 
building  for  that  purpose,  and  to  oe  taken  due  care  of  by 
defendant  for  reward  to  him,  that  defendant  promised  so  to 
keep  the  carriages  in  a  fit  and  proper  building.  Breach, 
that  defendant  md  not  so  keep  the  carriages,  but  kept  them 
in  a  dangerous  and  insufficient  shed  or  Duilding,  whereby 
&e  roof  lell  down  and  damaged  the  carriages. 

Pleas :  1st.  That  defendant  did  not  promise  as  alleged. 
2d.  That  plaintiff  did  not  deliver  nor  defendant  receive  the 
carriages  on  the  terms  alleged.  3d.  A  denial  of  the  wrong- 
ful acts  and  breaches  alleged. 

Issue  taken  and  joined. 

At  the  trial  before  Pollock,  B.,  at  the  Durham  Spring 
Assizes,  1873,  the  plaintiff  was  nonsuited. 

A  rule  was  afterwards  obtained  for  a  new  trial,  on  the 
ground  of  misdirection ;  and  that  on  the  facts  opened  and 
proposed  to  be  proved  there  was  evidence  that  the  defendant 
nad  failed  in  his  duty  and  was  guilty  of  negligence  as  bailee 
of  the  property. 

Nov.  21,  1873.    Holker.  Q.C.,  and  Shield^  showed  cause. 

C.  RtisseU^  Q.C.,  and  Lewers^  supported  the  rule. 

The  facts,  course  of  trial,  and  direction  of  the  learned 
judge,  and  the  arguments  of  counsel,  are  fully  set  out  in  the 
judgment  of  the  court. 

In  addition  to  the  cases  noticed  in  the  iudgment,  the  fol- 
lowing authorities  were  cited  by  counsel:  >S&>ry  on  Bail- 
ments, ss.  4,  6,  6,  and  442 ;  Smith  v.  Marrable  (*) ;  Sutton 
V.  Temple  (•) ;  Erskine  v,  Adeane  (*) ;  PicTcard  v.  Smith  (*). 

Cur.  adx.  wilt. 

Jan.  28,  1874.  The  judgment  of  the  court  (Blackburn, 
Mellor,  and  Lush,  JJ.),  was  delivered  by 

(')  11  M.  A  W.,  6.  O  Law  Rep.,  8  Ch.  Ap.,  166, 

O  12  M.  A  W.,  62,  64.  (*)  10  C.  B.  (N.S.),  470. 
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Blackbubn,  J.  This  was  a  rule  obtained  to  set  aside  a 
124]  nonsuit  *and  have  a  new  trial,  against  wliich  caEse 
was  shown  in  the  last  term  before  my  Brothers  Mellor  and 
Lush  and  myself. 

The  trial  took  place  at  Durham,  before  my  Brother  Pol- 
lock.    The  action  was  brought  to  recover  damages  for  aa 
Iniury  to  the  plaintiflPs  carriages,  occasioned  by  the  fall  of 
a  building  below  which  they  were  placed ;  and  the  questiou 
in  the  cause  was  whether  the  defendant  was  xe^pousiblt;  for 
the  injury  so  occasioned.     It   appears  from  the  learnt 
judge's  notes,  that  the  defendant  was  a  livery  stable  keeper, 
and  that  he  had  contracted  with  a  builder  (not  a  servant  of 
the  defendant,  but  an  independent  couti-actor),  to  erect  on 
part  of  his  yard  a  building,  of  which  the  lower  part  was  to 
oe  a  shed  intended  for  the  reception  of  cajTiages,  and  the 
upper  j>art  to  be  used  for  other  purposes. 

The  plaintiff  brought  his  horses  and  two  carnages  to  the 
defendant  about  the  end  of  September,  at  wliich  time  the 
building  was  not  completed,  so  far  as  to  permit  both  car- 
riages to  be  placed  under  it  One  of  the  plaintiff*  s  carriagea 
was  housed  m  it,  the  other  stood  at  first  in  tlie  open  yard. 
The  plaintiff,  finding  this  to  be  the  case,  complained  at 
some  time  in  October,  and  was  told  in  substance  that,  aa 
soon  as  the  shed  was  complete,  the  carriage  should  be  put 
under  cover,  and  that  till  then  no  charge  would  be  made  for 
it.  The  second  carriage  was  placed  under  the  shed  in  the 
last  week  in  October,  and  from  that  time  a  charge  was  made 
for  both  carriages,  until  the  misfortune  happened  which  I 
will  now  mention.  In  November,  at  a  time  when  the  lower 
part  of  the  building  had  been  complete,  but  wliUst  the  con- 
tractor's workmen  were  still  in  the  upper  part  of  it^  the 
building  was  blown  down  by  a  high  wind,  and  the  carriages 
were  injured. 

It  was  not  disputed  that  the  builder  was  one  whom  a  care^ 
ful  and  prudent  person  might  trust,  and  that  the  defendant 
had  no  notice  of  any  negligence  on  the  contractor's  part; 
but  the  plaintiff's  counsel  offered  to  prove  that,  owing  to 
the  neglect  of  the  contractor  and  his  workmen,  the  building 
was  in  fact  unsldlfuUy  buUt  and  unsiife,  and  that  t)ii«  was 
the  cause  of  the  fall.  The  learned  judge  then,  as  stated  in 
his  note,  ruled  "that  defendant's  liability  is  that  of  an 
ordinary  bailee  for  hire,  and  that  all  he  was  bound  to  do 
was  to  use  ordinary  care  in  the  keeping;  of  the  plaintiff's 
carriages,  and  that,  if  in  causing  the  slied  to  be  built  he 
125]  *did  all  that  he  did,  by  employing  a  builder  and  otlier^ 
wise,  with  such  care  as  an  ordinary  careful  man  would  use 
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therein,  he  would  be  protected,  and  would  be  exempt  from 
liability  for  an  event  which  was  caused  bv  the  careless  or 
improper  conduct  of  the  builder  of  which  tne  defendant  had 
no  notice." 

On  this  the  plaintiffs  counsel  declined  to  give  evidence  as 
to  the  shed  having  been  improperly  built  by  the  builder,  the 
defendant  having  no  knowledge  tnereof ;  and  the  plaintiff 
was  thereupon  nonsuited. 

The  plaintiffs  counsel,  having  raised  his  point,  did  right 
in  submitting,  at  nisi  prius,  to  the  ruling  of  the  judge,  and 
he  is  not  precluded  therebv  from  questioning  it  afterwards. 
And  if  proof  that  the  building  was  unskilfully  erected  by 
the  buUder  or  his  workmen,  though  the  defendant  had  no 
knowledge  of  it,  would  have  established  the  defendant's  lia- 
bility, the  plaintiff  is  entitled  to  a  new  trial,  in  order  that  he 
may^  have  an  opportunity  of  bringing  forward  the  evidence 
which,  in  submission  to  the  judge's  ruling,  he  abstained 
from  giving  at  the  former  trial. 

The  question,  therefore,  which  we  have  to  determine  is, 
what  was  the  extent  of  the  obligation  of  the  defendant  as  to 
the  security  of  the  shed  in  which  he  lodged  the  plaintiffs 
carriages.  We  think  it  is  bejond  question  that  he  did  come 
under  some  obligation ;  but  it  is  a  different  and  a  difficult 
question  what  the  precise  obligation  was. 

We  think,  in  the  first  place,  that  it  is  not,  in  this  case, 
material  that  the  building  was  not  finished  at  the  time  when 
the  bargain  was  made.  No  doubt  it  may  be,  under  some 
circumstances,  imprudent  to  lodge  a  carriage  in  an  unfin- 
ished building,  as  it  may  thereby  be  expose  to  risk  from 
the  fact  that  work  is  going  on  round  it ;  and  if  in  the  present 
case  the  damage  had  arisen  from  the  workmen,  in  the  course 
of  their  work,  letting  fall  bricks  and  mortar  on  the  carriages, 
or  from  any  similar  cause,  it  would  have  been  a  question 
whether  the  defendant  had  not  neglected  his  duty  in  facing 
the  carriages  where  they  were  exposed  to  that  risk.  But  no 
such  question  arises  here.  What  the  plaintiff  offered  to 
prove  was,  that  due  care  had  not  been  used  by  the  builder 
(who  was  employed,  not  as  a  servant  of  the  defendant,  but 
as  an  independent  contractor),  to  make  the  building  reason- 
ably safe. 

♦Neither  does  it,  in  our  opinion,  make  any  difference  [126 
that  the  building  in  whicn  the  defendant  lodged  the  car- 
riages had  been  erected  for  him  on  his  own  ground.  It 
seems  to  us  that  the  extent  of  the  defendant's  obligation  to 
the  plaintiff  is  that  of  an  ordinary  livery  stable  keeper,  who 
undertakes  for  reward  to  receive  a  carriage  and  lodge  it  in  a 
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coach-house  which  he  provides.  The  customer  in  the  great 
majority  of  cases  does  not  know  nor  care  how  the  livery  sta- 
ble keejper  obtains  the  coach-house,  though  he  must  know 
that  he  is  generally  tenant  for  years ;  and  the  obligation  of 
the  livery  stable  keeper  impliea  by  law  must,  as  it  seems  to 
us,  be  the  same  in  each  case. 

This  kind  of  bailment  is  included  in  what,  in  the  cele- 
brated case  of  Coffgs  v.  Bernard  {'\  Lord  Holt  classes  as  the 
fifth  sort,  viz.,  "  a  delivery  to  carry  or  otherwise  mana^  for 
a  reward  to  be  paid  the  bailee;''^  as  to  which,  says  liord 
Holt,  "Those  cases  are  of  two  sorts:  either  a  delivery  to 
one  that  exercises  a  public  employment,  or  a  delivery  to  a 
private  person.  First,  if  it  be  to  a  person  of  the  first  sort, 
and  he  IS  to  have  a  reward,  he  is  bound  to  answer  for  the 
goods  at  all  events." 

The  language  of  Lord  Holt  is  general,  and  applies  this  to 
all  that  "exercise  a  public  employment ;"  and  in  the  Prae- 
ter's  Edict,  ^^NavtcR  Caupones  et  Stabvlarii^''  which  is  gen- 
erally considered  the  origin  of  this  head  of  the  law,  stablemen 
are  expressly  named  (').  But  we  take  it  to  be  established 
law  that,  by  the  custom  of  England,  this  extreme  liability, 
making  the  bailee  an  insurer,  is  confined  to  carriers  and  inn- 
keepers, and  that  livery  stable  keepers  and  warehousemen 
come  within  what  Lord  Holt  calls  the  second  sort,  as  to  which 
he  says,  "The  second  sort  are  bailiffs,  factors,  and  such  like." 
As  to  this  sort,  he  says  the  bailee  is  only  bound  to  take  rea- 
sonable care ;  and  "  ^Ac  tnie  reason  of  the  case  iSy  it  would 
he  unreasonable  to  charge  him  with  a  trustfurther  than  the 
nature  of  the  thina  puis  it  in  his  power  to  perform  it.  But 
it  is  allowed,  in  the  other  cases"  (i.e.  the  carrier  and  inn- 
keeper) "by  reason  of  the  necessity  of  the  thins." 

Tne  obligation  to  take  reasonable  care  of  tne  thing  en- 
trusted to  a  bailee  of  this  class  involves  in  it  an  oblij^tion  to 
take  reasonable  care  that  any  building  in  which  it  is  depos- 
127]  ited  is  in  a  proper  *state,  so  that  the  thing  therein  de- 
posited may  be  reasonably  safe  in  it. 

If  the  obligation  of  a  livery  stable  keeper  goes  no  further 
than  this,  the  defendant  in  tne  present  case  has  fulfilled  it^ 
and  the  nonsuit  was  right.  But  the  ai^^ument  of  the  plain- 
tiffs counsel  was  that  the  two  cases  of  Seadhead  v.  Midland 
By.  Co.  (•)  and  Francis  v.  Coder  ell  (*),  both  decided  in  the 
Exchequer  Chamber,  establish  that  a  carrier  of  passengers, 
who  for  reward  furnishes  a  carriage,  and  a  person  who  lets 
sittings  in  a  temporary  stand  built  for  the  reception  of  spee- 
ch) 2  Ld.  lUym.,  at  p.  917-918.  (»)  Law  Rep.,  4  Q.  B.,  879. 
(*)  See  Dig.  lib.  Iv. ;  Ut.  ix.,  i.  i.  {<)  Law  Hep.,  6  Q.  B.,  184,  SOL 
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tatbrs  at  a  race,  are  under  an  obligation  as  to  the  sufficiency 
of  the  carriage  and  the  stand  which  they  supply  much  more 
extensive  than  this. 

The  point  decided  in  Readhead  v.  Midland  Ry.  Co.  (*) 
was  that  the  obli^tion  did  not  extend  so  far  as  to  make  the 
carrier  responsible  for  a  latent  defect,  which  neither  he  nor 
those  who  made  the  carriage  could  by  proper  care  have  pre- 
vented or  detected.  In  Francis  v.  Cockrelt(^\  which  was  the 
case  of  a  temporary  stand  erected  by  independent  contract- 
ors for  the  defendant  and  then  let  out  by  him  in  separate 
sittings  to,  amongst  others,  the  plaintiff,  the  case  is  treated 
as  strictly  analogous  to  the  case  of  the  carrier  of  passengers, 
who,  having  got  a  carriage,  in  the  way  he  finds  most  conve- 
nient for  himself,  uses  it  for  the  carnage  of  the  passenger. 
And  in  the  judgment  in  this  court,  carefully  prepared  and 
delivered  in  writing  by  my  Brother  Hannen,  the  question  is 
thus  stated :  ''It  becomes  necessary,  therefore,  for  us  to  con- 
sider whether  the  contract  by  the  defendant  to  be  implied 
from  the  relation  which  existed  between  him  and  the  plain- 
tiff was  that  due  care  had  been  used,  not  only  by  the  defen- 
dant and  his  servants,  but  by  the  persons  whom  he  employed 
as  independent  contractors  to  erect  the  stand.  It  is  said  in 
the  judgment  in  Readhead  v.  Midland  Ry.  Co.  (•),  '  Warran- 
ties implied  by  law  are  for  the  most  part  founded  on  the 
{)resumed  intention  of  the  parties,  and  ought  certainly.to  be 
ounded  on  reason,  and  with  a  just  regard  to  the  interests  of 
the  party  who  is  supposed  to  give  the  warranty  as  well  as  of 
the  party  to  whom  it  is  supposed  to  be  given.'  Applying 
this  rule  to  the  present  case,  we  think  that  the  contract  of 
the  defendant  *with  the  plaintiff  did  contain  an  im-  [128 
plied  warranty  that  due  care  had  been  used  in  the  construc- 
tion of  the  stand  by  those  whom  the  defendant  had  employed 
to  do  the  work,  as  well  as  by  himself  (*|. 

This  decision  was  affirmed  in  the  Excnecjuer  Chamber  (*). 
The  judgments  there  were  not  written,  and  in  some  of  them, 
as  reported,  expressions  are  used  much  more  favorable  to 
the  extension  of  the  doctrine  of  an  implied  warranty  than 
the  language  used  in  the  written  judgment  of  the  same  court 
in  ReaMiead  v.  Midland  Ry.  Co.  (*) ;  but  the  two  decisions 
are  not  in  conflict,  and  both  are  binding  on  us. 

We  think  that,  where  the  matter  is  not  already  decided  by 
authority,  the  principle  by  which  the  court  is  to  be  guided 
in  determining  what  is  the  obligation  implied  by  law  is  that 

(»)  Law  Rep.,  4  Q,  B.,  879,  (»)  Law  Rep,,  4  Q,  B.,  at  p.  892. 

(»)  Law  Rep.,  6  Q.  B.,  184,  601,        (*)  Law  Rep.,  5  Q.  B.,  at  p.  193. 
C^)  Law  Rep.,  6  Q.  B.,  601. 
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given  by  Lord  Holt  in  Coggs  v.  Bernard  (^\  *'that  it  would 
be  unreasonable  to  charge  the  bailee  with  a  trust  further  than 
the  nature  of  the  thing  puts  it  in  his  power  to  perform  it." 
Which  is,  we  think,  the  same  principle  as  is  expressed  in 
the  passage  from  the  judgment  in  Beadhead  v.  Midland 
By,  Co.  (")  above  cited  by  Hannen,  J.,  in  Francis  v.  Cock- 
reUO. 

And  we  may  observe  that  in  Pothier,  Du  Contrat  de  Lou- 
age,  partie  2d%  chap.  1,  No.  118,  119,  120,  we  find  a  similar 
grinciple  laid  down',  though  not  in  the  same  language,  as 
ein^  that  of  the  old  Prencn  law.  That  very  learned  author 
lays  it  down,  that  where  the  person  who  lets  a  thing  on  hire 
knows  of  a  defect  in  the  thing  which  he  lets  making  it  unfit 
for  the  purpose  for  which  it  is  let,  he  is  responsible  in  dam- 
ages for  it.  And,  though  he  does  not  actually  know  it,  that 
if  the  circumstances  are  such  that  he  ought  to  have  had  a 
suspicion  of  it  and  made  inouiry,  and  does  not  either  inauira 
or  inform  the  hirer,  so  that  he  may  inquire  for  himself,  ne  is 
liable : — which  is  so  far  equivalent  to  saying  that  he  is  bound 
to  reasonable  care  and  good  faith.  And  further,  that,  if  the 
letter  follows  a  trade  which  makes  it  his  duty  to  know 
whether  the  thing  has  faults  or  not,  he  is  liable  witnout  proof 
that  he  did  know.  He  puts  as  an  example  the  case  of  a 
129]  cooper,  who  supplies  wine  casks  *made  of  bad  wood, 
80  thp,t  they  leak :  Powiier  says,  "  The  cooper  shall  not  be 
permitted  to  set  up  as  a  defence  that  he  did  not  know  the  bad 
quality  of  the  wood,  for  his  profession  bound  him  to  know  the 
quality  of  the  wood  he  used,  and  to  supply  none  but  of  good 
quality."  This  seems  to  us  to  say,  in  otner  words,  that  from 
tne  nature  of  the  employment  a  warranty  of  the  quality  of 
the  wood  should  be  implied.  But  savs  Pothier,  "  Ebscept  in 
those  cases,  the  letter,  if  he  neither  knows  nor  is  bound  to 
know  the  fault  in  the  thing  let,  is  not  responsible  in  dam- 
ages." 

The  difficulty,  in  a  case  not  already  settled  bv  decisions, 
is  tq  apply  these  principles,  and  to  say  whether  the  nature  of 
the  relation  between  the  parties  is  such  that  a  warranty  to 
any,  and  if  to  any,  to  what  extent,  should  be  implied. 

On  this  part  of  the  case  the  observations  of  Crompton,  J., 
in  Brass  v.  MaUland(^)  are  weighty. 

The  plaintiff's  counsel  on  the  argument  in  this  case  relied 
mainly  on  the  decision  in  Francis  v.  Coder elH^\  and  very 
properly,  for  we  feel  that,  unless  there  is  a  real  diflPerence 

(1)  2  Ld.  Raym.,  at  p.  918.  («)  6  E.  A  B..  at  pp.  490-498 ;  2«  L.  J. 

(«)  Law  Rep.,  4  Q.  B.,  at  p.  892.  (Q.B.),  at  pp.  66-68. 

(»)  Law  Rep.,  6  a  B.,  at  p.  198.  (»)  Law  Rep.,  6  a  B.,  184,  601. 
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between  the  relation  of  a  person  who  takes  a  seat  in  a  tem- 
porary stand  to  the  person  who  furnishes  the  ticket  admit- 
ting him  to  that  stand,  and  the  relation  of  the  person  who 
sends  his  carriage  to  stand  in  a  coach-house  to  the  livery 
stable  keeper  who  supplies  the  coach-house,  the  contract  to 
be  implied  in  the  two  cases  should  be  the  same.  And  we 
feel  also  that  it  is  not  desirable  to  make  nice  distinctions. 

It  is  very  difficult  to  draw  the  precise  line  between  cases  in 
which  the  warranty  or  obligation — ^it  matters  not  which  it  is 
called — should  be  implied,  and  those  in  which  it  should  not. 
But,  to  borrow  an  illustration  from  my  Brother  Bramwell, 
though  it  mav  not  be  easy,  or  indeed  possible,  to  say  where 
the  line  should  be  drawn  which  divides  day  from  night,  it  is 
quite  clear  that  noon  is  on  the  one  side  of  that  line  and  mid- 
night on  the  other ;  and  it  is  enough  for  the  decision  of  this 
case  if  we  can  see  that  the  present  case  is  not  one  in  which 
this  warranty  or  obligation  should  be  implied  by  law.  And 
there  seem  to  us  to  be  sufficient  reasons  for  saying  that  it 
should  not  in  this  case  be  implied,  though  it  was  *im-  [130 
plied  in  the  case  of  the  carrier  of  passengers  supplying  a 
carriage,  and  in  the  case,  considered  analogous^  of  the  per- 
son furnishing  a  seat  in  a  temporary  stand. 

In  the  first  place,  it  is  to  be  observed  that  in  most  cases 
where  a  bailee  takes  care  of  goods  he  must  lodge  them,  if 
dead  goods,  in  a  building  so  as  to  shelter  them  from  the 
weather,  if  live  animals,  either  in  a  stable  or  a  fenced  field.; 
and  it  must  have  often  happened  that  the  goods  were  injured 
or  lost  in  consequence  of  some  defect  in  the  building  or 
fences.  In  Broadwater  v.  BlotQ)  the  action  was  against  an 
agister  for  losing  a  horse.  On  an  application  for  a  nonsuit 
Gibbs,  C.  J.,  said :  '*  All  the  defendant  is  obliged  to  observe 
is  reasonable  care.  He  does  not  insure ;  and  is  not  answer- 
able for  the  wantonness  or  mischief  of  others.  If  the  horse 
had  been  taken  from  his  premises,  or  had  been  lost  by  acci- 
dents which  he  could  not  guard  against,  he  would  not  be 
responsible.  I  admit  that  particular  negligence  must  be 
proved,  by  occasion  of  which  the  horse  was  lost,  or  gross 
general  negligence,  to  which  the  loss  maj  be  ascribed,  in 
Ignorance  of  the  special  circumstances  which  occasioned  it. 
H  there  were  a  want  of  due  care  and  diligence  generally,  the 
defendant  will  be  liable.  The  giiestion  is^  were  the  wtfen- 
danPs  fences  in  an  improper  state  at  the  tiTue  the  horse 
was  taken  into  agist  f  Did  he  apply  such  a  degree  of  care 
and  diligence  to  the  custody  of  the  horse  as  the  plaintiff, 

(»)  Holt.  N.  p.,  647. 

8  Eng.  Rep.  89 
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who  had  entrusted  the  horse  to  him,  had  a  right  to  exj 
I  shall  leave  it  to  the  jury." 

The  passage  above  in  italics  was  cited  on  the  argrnnen 
showing  that,  in  the  opinion  of  that  verj^  learned  and  a 
rate  judge,  the  agister  would  be  liable  if  the  fences  wej 
an  improper  stat«,  however  caused.  But  it  seems  to  us  t 
when  taken  with  the  context,  the  fair  conclusion  is,  thai 
alleged  improper  state  of  the  fences  was  such  that  the  agi: 
if  he  took  proper  care,  could  not  have  been  ignorant  o 
and  that  it  was  only  mentioned  hj  Gibbs,  C.  J.,  as  an  insb 
of  the  absence  of  due  care  and  diligence. 

With  this  exception  no  case  was  cited  in  whicli  it  was ' 
suggested  that  there  was  any  warranty,  however  limited 
to  the  state  of  the  place  in  which  goods  are  deposited  bey 
131]  what  was  ^expressed  in  the  ruling  of  ray  Brother  ] 
lock  at  the  trial  of  tne  case  at  barH. 

And  as  far  as  our  own  research  goes,  there  is  no  s 
case ;  nor  can  we  find  any  suggestion  to  that  effect  in  an 
our  text  writers.  In  the  case  of  the  carriage  supplied  I: 
carrier,  either  by  land  or  by  water,  it  had  been  long  a 
bated  question  whether  there  was  not  an  absolute  warmn 
as  may  be  seen  j^om  the  authorities  collected  in  Readh 
V.  Midland  Ry.  Co.  {') 

We  are,  therefore,  as  far  as  authority  goes,  at  liberti 
apply  the  principles  before  stated  to  thia  case,  and  gee  if  \ 
warranty  or  obligation  should  be  implied. 

There  is,  we  think,  a  real  difference  between  the  cas4 
one  who  supplies  a  carriage,  or  a  seat  in  a  temporary  sta 
which  is  in  tne  nature  of  a  chattel,  and  one  who  sui}]> 
room  for  goods  in  a  permanent  building.  We  t!iink  that 
must  take  notice  of  the  fact,  that  in  the  general  and  m 
ordinary  state  of  things,  a  warehouseman  or  lirery  ^tii 
keeper  is  tenant  of  the  buildings  in  whicli  he  lodges 
goods  entrusted  to  him  ;  and  we  know  that  In  the  ordin! 
case  of  lessor  and  lessee  there  is  no  implied  covenant 
the  part  of  the  landlord  to  his  tenant  that  the  built! 
shall  be  fit  for  the  purpose  for  which  it  is  let :  see  Han 
Windsor.  {') 

We  think,  therefore,  that  in  such  cases  an  implied  w 
ranty  as  to  the  state  of  the  building  would,  to  borrow  L* 
Holt's  language  already  cited,  be  unreasonable  as  cIkj 
ing  him  with  a  trust  beyond  what  the  nature  of  the  tii 
puts  it  in  his  power  to  perform.  (*)     It  is  reasonable 

0)  Ante,  pp.  124,  126.  (»)  12  M.  vk  W.,  m. 

O  Law  Rep.,  2  Q.  B.,  412;   4  Q.  B.,        (*)  2  Ld.  tUijm.,  rtt  p.  91S, 
879. 
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require  him  to  use  due  care  to  ascertain  Vhether  the  build- 
ing is  fit,  and  by  himself  and  servants  to  take  due  care  to 
maintain  it  in  a  proper  state,  but  it  would  be  unreasonable 
to  go  further. 

It  is  true  that,  in  some  cases,  the  bailee  ig  owner  in  fee  of 
the  building ;  and  in  some,  as  in  the  present  case,  he  has  it 
built  for  him ;  and  even  wnere  lessee  he  might  take  special 
covenants.  But  these  are  exceptional  cases ;  and  in  ea  quce 
frequentius  acciduTvt  ^prcBveniunt  jura.  We  must  imply 
the  warranty  or  obligation  which  would  be  reasonable  in  the 
ordinary  state  of  thmgs,  and  no  *more,  even  though  [132 
in  exceptional  cases  it  might  be  reasonable  to  imply  more, 
and  though  the  particular  case  may  be  one  of  those  ex- 
ceptions. 

We  think,  therefore,  that  the  ruling  of  the  learned  judge 
was  right,  and  that  the  rule  should  be  discharged. 

BuU  discharged. 

Attorney  for  plaintiff :  John  Scottj  for  Oraham  <fe  Ora- 
Jiam^  Surtderland. 

Attorneys  for  defendant:  Bell^  Brodrick  &  Gray,  for 
W,  W.  RobsoUj  Sunderland. 


[Law  Reports,  9  Queen's  Bench,  167.] 
Jan.  21,  1874. 

♦Harding,  Appellant ;  Headington,  Respondent.  [157 

^h»af-^TuTnpik9^E9a»icn  of  ToU  by  Oeeupier  of  euffoininff  Land—S  Oeo.  4, 

e.  126, «.  41. 

By  the  General  Turnpike  Act  (8  Geo.  4,  c.  126),  s,  41,  if  any  person  shall,  with 
horse,  carriage,  Ac^,  pass  from  any  turnpike  road  oyer  any  land  near  to  or  adjoining 
thereto  (not  being  a  public  highway,  and  such  person  not  being  the  owner  or  occu- 
pier, Ac,  of  such  land)  with  intent  to  evade  the  payment  of  tolb,  .  .  .  or  if  any  per- 
son shall  do  any  other  act  with  intent  to  evade  tolls  whereby  the  same  shall  be 
evaded,  every  such  person  shall  forfeit  a  sum  not  exceeding  £5. 

The  respondent,  being  the  occupier  of  a  farm  adjacent  to  a  turnpike  road,  made  a 
gap  in  the  hedge  a  few  feet  on  one  side  of  a  toll-gate  at  which  tolls  were  authorized 
to  be  taken,  and  formed  a  semicircular  road  for  a  few  yards  over  his  farm,  with  a  gap 
into  the  turnpike  road  a  few  feet  on  the  other  side  of  the  gate.  He  then,  with  a  horse 
and  carriage,  having  passed  more  than  100  yards  along  the  turnpike  road,  with  the 
intention  to  avoid  paying  the  toll,  passed  through  one  gap  over  tne  n-ad  on  his  own 
land,  and  back  again  by  the  other  gap  into  the  turnpike  road,  and  then  passed  more 
than  100  yards  uong  the  turnpike  road: 

Held,  that  the  respondent  came  within  the  exception  in  s.  41,  and  was  not  liable  to 
a  penalty  for  evading  the  toll. 

Case  stated  by  justices  of  Berkshire  under  20  &  21  Vict. 
c.  43. 
An  information  was  preferred  by  the  appellant,  the  sur- 
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veyor  to  the  trustees  of  the  Maidenhead  Turnpike  Roads, 
against  the  respondent,  that  he,  on  the  3d  of  April,  1872,  at 
the  parish  of  Cfookham,  being  the  driver  of  a  carriage  drawn 
by  one  horse,  unlawfully  did  go  off  the  Maidenh^id  Turn- 

?ike  Road  there  situate  within  100  yards  of  the  Maidenhead 
hicket  turnpike  gate  over  a  private  road  there  situate,  and 
did  return  again  into  the  said  turnpike  road  within  100  yards 
of  the  said  turnpike  gate,  with  intent  then  and  there  to 
evade  the  payment  of  the  toll,  to  wit,  the  sum  of  2^,^  pay- 
able at  the  said  turnpike  gate,  and  whereby  the  payment  of 
the  said  toll  was  then  and  there  evaded,  contrary  to  the  Gten- 
eral  Turnpike  Act  (3  Geo.  4,  c.  126,  s.  41).  (*) 
158]  *Upon  the  hearing  it  was  admitted  by  the  respon- 
dent that  the  Maidenheaui  Turnpike  Trustees,  appointed 
under  the  Maidenhead  Turnpike  Road  Act  (7  Geo.  4, 
c.  Ixx.),  are  duly  authorized  to  erect  the  Maidenhead 
Thicket  toll-gate  on  the  Maidenhead  turnpike  road,  and 
may  demand  toll  for  the  passage  of  vehicles  alon^  the  said 
road,  but  not  for  the  passage  of  vehicles  not  passing  above 
100  yards  upon  the  said  road.  (*) 

It  was  also  admitted  by  the  respondent  that  the  provisions 
of  the  statute  3  Geo.  4,  c.  126,  are  applicable  to  the  Maiden- 
head turnpike  road. 
It  was  proved  and  found  as  a  fact  that  upon  the  said  txim- 

Sike  road,  which  is  the  high  road  between  Reading  and 
[aidenhead,  there  has  been  erected  for  thirty  years  a  toll- 
house known  as  the  Maidenhead  Thicket  toll-house. 

The  respondent  is  the  resident  occupier  of  a  farm  in  the 
parish  of  Wargrave,  and  about  five  years  ago  became. the 
occupier  of  the  Highway  Farm,  which  adjoins  the  Maiden- 

(*)  8  Geo.  4,  c.  126,  8.  41.    If  any  per-  sach  person  sball  for  every  such  offence 

son  shall,  with  any  horse,  cattle,  oeast,  forfeit  and    pay  any  smn   not    ezoeed- 

or  carriage,  go  off  or  paa^  from  any  turn-  ing  £6. 

pike  road  through  or  over  any  land  or  (')  By  Y  Geo.  4,  c.  bnc,  s.  12,  it  is 
ground  near  or  ^joining  thereto  (not  be-  made  lawful  for  the  trustees  or  their  Ber- 
ing a  public  highway,  and  such  person  vants  "  to  demand,  receive,  and  take  ai 
not  being  the  owner,  or  occupier,  or  ser-  the  turnpike  or  toll-gate  and  side  gate 
vant,  or  one  of  the  family,  of  the  owner  now  erected  and  to  be  continued,  or  here- 
or  occupier  of  such  land  or  ground),  with  after  to  be  erected,  by  virtue  of  this  act," 
intent  to  evade  the  payment  of  the  tolls  the  several  tolls  enumerated.  By  s.  18  it 
granted  by  any  act  of  Parliament ;  or  if  is  provided  "  that  if  any  person  shall 
any  owner  or  occupier  of  any  such  land  have  p>aid  the  toll  hereby  authorized  to 
or  ground  shall  knowingly  or  willingly  be  taken  for  the  passingof  any  horse,  Ac, 
permit  or  suffer  any  person  (except  as  through  any  such  turnpike,  toll-gate,  side 
aforesaid)  with  any  horse,  <bc.,  to  go  or  gate,  or  bar  continued  or  erected  by  vir- 
pass  tlirough  or  over  such  land  or  ground  tue  of  this  act,  the  same  horse,  <bc.,  shall," 
with  intent  to  evade  any  such  tolls ;  .  .  .  upon  production  of  a  ticket,  "  be  permit- 
or  if  any  person  shall  do  any  other  act  ted  to  pass   and   repass  toll  free,   <&c. 


whatever,  m  order  or  with  intent  to  evade    during  the  same  day,  from  12  p.m.  to 
the  pavment  of  all  or  any  of  the  tolls,  and     12  p.m." 
whereoy  the  same  shall  be  evaded,  every 
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head  tnrnpike  road  on  the  north  side  of  it,  and  extends  on 
the  east  side  of  the  Maidenhead  Thicket  gate  for  a  distance 
of  upwards  of  half  a  mile,  and  on  the  west  side  of  the  gate 
for  a  distance  of  about  160  yards.  There  are  no  gates  from 
the  turnpike  road  on  to  the  Highway  Farm  on  the  Reading 
or  west  side  of  the  Thicket  toll-gate  between  the  Thicket  ana 
the  toll-gate,  a  distance  of  about  160  yards,  nor  on  the 
Maidenhead  or  east  side  of  the  toll-gate  for  150  yards  and 
upwards  from  the  Thicket  toll-gate. 

Until  about  three  years  ago  the  hedge  of  Highway  Farm 
near  *the  toU-gate  continued  in  an  unbroken  line  [159 
parallel  with  the  turnpike  road,  on  the  north  side  of  it. 

The  respondent  about  three  years  ago  cut  the  hedge  of  the 
Highway  Farm  adioining  the  turnpike  road  in  two  places, 
one  on  tne  east  and  one  on  the  west  side  of  the  toll-gate,  at 
a  distance  of  twenty  feet  from  the  toll-gate.  He  at  the  same 
time  made  a  road  twenty-six  feet  wide  over  the  land  which 
formerly  was  used  as  a  part  of  Highway  Farm  to  con- 
nect these  openings,  and  made  a  post  and  rai]  fence  filled 
with  bushes  on  the  north  side  oi  the  respondent's  road. 
The  road  thus  made  was  a  semicircle,  at  the  middle  of  which 
was  a  gate. 

There  are  no  gates  at  the  openings  of  the  respondent's  road 
on  to  the  Maidenhead  turnpike  road.  The  said  road  was 
metalled  and  gravelled  when  it  was  first  made. 

The  only  means  of  preventing  the  free  passage  of  passen- 
gers over  the  road  is  the  gate  placed  across  the  middle  of 
the  road.  The  public  have,  since  the  making  of  the  road, 
had  free  use  of  tne  road,  with  the  exception  only  of  the  right 
of  jyassing  through  the  gate  placed  thereupon,  at  pleasure. 
The  rate,  at  the  time  it  was  so  placed,  was  ntted  with  a  lock, 
and  ttie  respondent  at  the  same  time  gave  to  the  collector  oi 
tolls  appointed  by  the  trustees,  and  who  lived  at  the  toll- 
gate,  a  key  of  the  lock,  which  was  received  by  him  in 
order  that  he,  the  collector,  or  the  collector  for  the  time 
being,  might  keep  the  gate  locked  at  his  will,  so  as  to  pre- 
vent any  persons,  other  than  respondent,  passing  over  and 
along  the  road. 

The  respondent's  road  is  not  capable  of  being  used  as  an 
entrance  to  Highway  Farm  in  any  way  whatever,  and  it  was 
made  and  has  been  since  occasionally  used  by  him  and  his 
servants  only  for  the  purpose  of  enabling  him  to  avoid  pass- 
ing through  the  toll-gate  and  of  evading  the  payment  of 
toB.  Untu  the  road  was  made  the  respondent  duly  paid  toll 
when  he  passed  through  the  toll-gate ;  but  since  the  road 
has  been  made  he  has  passed  over  the  road  made  by  him  in- 
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stead  of  passing  through  the  toU-gate,  and  has  wholly  re- 
fused to  pay  tofl. 

On  the  3d  of  April,  1872,  the  respondent  drove  a  chaise, 
drawn  by  one  horse,  along  the  Maidenhead  turnpike  road  in 
the  direction  from  Reading,  and  on  his  way  from  his  farm 
at  Wargrave,  and  had  travelled  more  than  one  hundred 
160]  yards  on  the  turnpike  *road  before  he  reached  the 
turniuff  from  it  to  the  respondent's  road  on  the  Reading 
side  of  the  Thicket  toU-gate.  When  he  approached  within 
seven  yards  of  the  toU-gate,  he  drove  off  and  passed  from 
the  turnpike  road  on  to  the  road  made  by  him,  and  returned 
on  to  the  turnpike  road  about  seven  yards  on  the  Maiden- 
head side  of  tne  toll-gate,  having  passed  over  the  road  so 
made  by  him  with  the  intent  to  evade  the  payment  of  the 
toll,  if  toll  could  be  legally  demanded  of  him.  He  then  con- 
tinued along  the  turnpike  road  towards  Maidenhead  for 
several  hundred  yards,  and  did  not  pass  through  any  gate 
belonging  to  Hignway  Farm. 

On  the  part  of  the  appellant  it  was  contended  that  the  re- 
spondent ought  to  be  convicted  under  s.  41  of  3  Geo.  4, 
c.  126.  It  was  also  contended  that  as  the  respondent  had 
travelled  one  hundred  yards  along  the  turnpike  road  before 
he  turned  from  it,  he  had  incurred  toll,  and  having  passed 
from  the  road  only  to  evade  the  payment  of  toll,  he 
should  be  convicted;  and  that  if  the  respondent  could 
legally  pass  from  the  Maidenhead  turnpike  road  on  to 
the  road  made  by  respondent  without  paying  the  toll,  he 
could  not  return  again  on  to  the  turnpike  road  and  travel 
one  hundred  yards  upon  the  road  without  being  liable  to 
pav  toll. 

On  the  part  of  the  respondent  it  was  contended  that,  as 
occupier  of  the  Highway  Farm,  he  could  legally  make  the 
road,  and  afterwards  use  it  for  the  purpose  of  evading  the 
toll-gate,  and  that  he  was  not  liable,  under  the  circum- 
stances, to  pay  toll. 

The  justices  were  of  opinion  that  the  respondent  had  not 
been  shown  to  have  incurred  the  liability  to. pay  toll,  and 
was  entitled  to  make  and  use  the  road  for  the  purpose  of 
evading  the  toll-gate  ;  and  that  he,  being  the  occupier  of  the 
land  or  ground  of  which  the  road  so  fenced  off  formed  part, 
had  not,  by  using  such  road,  committed  any  offence  under 
3  Geo.  4,  c.  126,  s.  41,  and  the  justices  dismissed  the  infor- 
mation, with  costs  against  the  appellant. 

'^The  question  for  the  opinion  of  the  court  was,  whether, 
upon  the  above  facts  and  tlie  law  applicable  thereto,  the 
justices  were  correct  in  their  determination. 
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jy.  D.  Ghreene^  for  the  appellant :  The  respondent  ought 
to  have  been  convicted  of  evading  the  toll,  under  s.  41  of  3 
Geo.  4,  c.  126.  There  are  certain  exemptions  from  liability 
to  toll  given  in  s.  32  *(as  explained  by  4  &  5  Vict.  [161 
c.  33,  8.  1),  but  the  appellant  having  passed  more  than  100 
yards  along  |he  road,  Doth  before  and  after  he  evaded  the 
toll-gate,  is  not  within  them :  see  Veitch  v.  Exeter  Turn- 
pike Roods  C) ;  Horwood  v.  Powell,  (') 

[Blackburn,  J. :  There  the  person  had  j)assed  through 
the  gate.  By  ss.  12  &  13  of  the  Local  Act  it  appears  that 
the  tolls  are  only  leviable  at  the  gate,  or  for  passmg  through 
the  gate.] 

It  may  be  admitted,  for  the  present  purpose,  that  the  re- 
spondent must  pass  through  the  gate  in  order  to  be  liable 
for  not  paying  the  toll,  but  it  was  necessary  to  show  that  he 
was  liable  to  pay  the  toll  if  he  passed  the  gate,  in  order  to 
make  out  that  he  had  been  guilty  of  evading  it. 

[QuAiN,  J. :  Is  not  the  respondent  clearly  within  the 
exception  in  s.  41,  "  being  the  occupier "  of  the  Highway 
Farm  1] 

The  exception  was  not  intended  to  apply  to  such  a  case  as 
this,  but  to  such  cases  as  where  a  man  lives  in  a  park  or 
large  farm,  and  has  a  private  road  up  to  his  house,  by  which 
he  avoids  going  through  a  turnpike. 

r^LACKBURN,  J.:    The  exception  is  quite  general.] 

The  exception  does  not  enable  him  to  come  back  to  the 
road. 

t Blackburn,  J. :    Why  not  ?] 
Jy  coming  back  to  the  road  he  does  "  some  other  act,"  and 
comes  withm  the  last  clause  qf  the  section. 

[Blackburn,  J. :  He  does  some  other  act,  but  not  in  order 
to  evade  the  toll ;  that  he  had  already  done.] 

Sawyer^  for  the  respondent,  was  not  heard. 

Blaokrurn,  J. :  The  toll  is  only  leviable  at  the  gate,  and 
it  is  unnecessary  to  consider  whether  it  becomes  due  on 
passing  100  yards  along  the  road.  Having  used  the  road  to 
that  extent,  the  respondent,  had  he  come  to  and  passed 
through  the  gate,  would  have  been  bound  to  pay  ;  and  if  he 
does  some  act  to  evade  the  payment,  he  is  liable  to  the  pen- 
alty, if  it  be  one  of  the  acts  mentioned  in  s.  41.  There  is  no 
doubt  that  what  the  respondent  did  was  one  of  the  acts  men- 
tioned, for  he  went  off  the  turnpike  road  on  to  ground  not  a 
j)ublic  highway  in  order  to  evade  the  toll ;  but  then  the  sec- 
tion expressly  says  this  must  be  done  by  a  *person  [162 
*'not  being  the  owner  or  occupier  of  the  ground."     Here 

(')  8  E.  «fe  B.,  986  ;  27  L.  J.  (M.C.),  116.         (^)  30  L.  J.  (M.C.),  208. 
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the  respondent  was  the  occupier  of  the  farm  over  which  he 
had  made  the  road,  and  therefore  came  within  the  excep- 
tion. Mr.  Oreene  argued  that  the  respondent  came  within 
the  latter  part  of  the  section,  and  that  hj  coming  back  to 
the  road  he  did  "  some  other  act ;"  but  to  hold  mis  would 
be  to  strike  out  altogether  the  earlier  part  of  the  section  con- 
taining the  exception.  * 

QuAiisr,  J. :  I  do  not  see  how  the  respondent  could  be 
convicted  under  s.  41,  when  it  is  said  that  a  person  passing 
over  land,  not  being  the  occupier  of  the  land,  shall  incur 
the  penalty.  Again,  "some  other  act"  means  some  other 
separate  act  not  done  by  a  person  going  over  land  in  his 
own  occupation. 

Abchxbald,  J.,  concurred. 

Judgment  for  the  respondent. 

Attorney  for  appellant :    Raw y  for  Turner ^  Maidenhead. 
Attorney  for  respondent:  JamesOrowdyyfor  R.A.  Wardy 
Maidenhead, 

The  owner  of  lands  adjoining  a  tarn-     Oaln  v.  Lotoeihury,  20  Johns.,  427;  Law. 
pike  gate  may  construct  a  road  around  it    reneeY.  Kean,  ele,,  11  Johns.,  241 ;  affirmed. 


and  by  travelling  oyer  his  own  lands,  en-  14   Johns.,  46 ;    Beianeey  v.  Qanong^  9 

ter  the  turnpike  at  a  point  beyond  the  N.  Y.  Rep.,  9;   Moron  v.  JfcClearm^  41 

ate.     Auburn,  etc.,  v.  Zhuglass,  9  N.  Y.  How.  Pr.,  289,    60  Barb.,  290;   McKewi 

jp.,  444,  reversing  12  Barb.,  668.  v.  See,  4  Rob.,  467;   Muehler  v.  MoUtollm, 

It  is  immaterial  what  may  be  the  mo-  Lalor^s  Sup.  to  Hill  A  Den.,  263 ;  FrtUt  y. 

tiyes  of  such  owner,  so  long  as  the  act  is  FoUer,  21  jBarb.,  689. 

legal;  a  corrupt  intent  alone  will  not  give  Such  owner  would  not,  however,  be 

a  right  of  action.    Auburn,  etc.,  v.  Dauff-  justified  in  passing  others  over  such  cut 

lass,  9  N.  Y.,  444,    reversing  12  Barb.,  off.    Aikin  v.  Western,  etc.,  20  N.  Y.,  870. 
663;   PUkard  v.  CoUins,  23  Barb.,  444; 


[Law  Reports,  9  Queen's  Bench,  199.] 
November  19,  1878.  (>) 

199]      *Skinner,  Appellant ;  Visger,  Respondent. 

Tumpik&^JBxempium  from  ToUr— Locomotive  Steam  Engine  going  to  Plough—^  Oeo, 
4,  c.  1*26,  s.  32—24  <&  26   Vtet,  c.  70,  m.  1,  10,  12. 

By  24  A  26  Vict  c  70,  s.  1,  tolls  are  imposed  on  "every  locomotive  propelled  by 
any  power  containing  within  itself  the  machinery  for  its  own  propulsion ;"  by  s.  10 
all  carriages  drawnoy  any  locomotive  are  entitled  to  the  same  exemption  as  they 
would  be  if  drawn  by  animal  power;  and  by  s.  12  all  provisions  of  any  general  or 
local  acts  relating  to  turnpike  roads  are  to  apply  to  aU  locomotives  propelled  by 
other  than  animal  power,  and  to  carriages  drawn  by  such  locomotive.  By  s.  32  of 
the  General  Turnpike  Act,  8  Geo.  4,  c.  126,  no  toll  shall  be  demanded  ...  for  any 
horse,  or  beast,  or  carriage  employed  in  carrying  or  conveying  .  .  .  any  ploughs, 
harrows,  or  implements  of  husbandry,  or  for  any  horses  or  other  beasts  employed  in 
husbandry,  going  to  or  returning  from  plough  or  harrow,  not  travelling  more  than 
two  miles  on  the  turnpike  road. 

Q)  Decided  in  Michaelmas  Term. 
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A  looomotive  engine,  propelled  by  its  own  steam  power,  havinff  on  it  gear  neces- 
sary for  working  a  plough,  passed  throngh  a  turnpike  sate  on  its  way  to  a  place 
more  than  three  miles  from  tne  gate,  to  £iTe  a  plough  which,  from  its  construction, 
could  not  be  used  without  a  steam  engine  and  gear: 

Heldy  that  the  steam  engine  was  not  Mrithin  any  of  the  above  exemptions  from  tolL 

Case  stated  under  20  &  21  Vict.  c.  43,  by  justices  of  Wilts. 

An  information  was  preferred  by  the  appellant  against 
the  respondent,  for  that  he,  on,  &c.,  being  then  the  driver 
or  person  in  charge  of  a  certain  locomotive,  then  being  driven 
on  the  Swindon  and  Hungerf  ord  turnpike  road,  at  the  parish 
of  Swindon,  in  the  said  countj,  and  which  said  locomotive 
was  propelled  by  power  containing  within  itself  the  machin- 
ery lor  its  own  propulsion,  did  tnen  and  there,  with  such 
locomotive,  pass  through  Swindon  turnpike  gate,  without 
paying,  when  demanded,  the  toll  due  from  him  in  respect  of 
such  locomotive. 

Upon  the  hearing  it  was  proved  that  the  appellant  was  the 
toll-gate  keeper  at  the  toll-gate  mentioned  in  the  informa- 
tion, and  that  the  respondent  was  a  person  who  let  out  for 
hire  steam  ploughs  and  scarifiers,  and  had  to  move  them 
from  place  to  place  by  a  locomotive  engine  propelled  by  its 
own  steam  power. 

On  the  day  in  question  the  respondent  was  taking  the 
engine,  which  had  on  it  ^ear  necessary  for  working  the 
plough,  through  *the  turnpike  gate  at  Swindon,  to  his  [200 
place  of  business,  a  distance  of  three  miles  fi-om  the 
turnpike  gate ;  and  from  his  place  of  business  the  engine 
would  proceed  some  further  distance  to  drive  a  plough  on  a 
farm  not  occupied  by  the  defendant ;  such  plough  could  not, 
from  its  peculiar  construction,  be  used  without  a  steam 
engine  witn  the  necessary  gear,  and  such  ploughing  was  to 
be  done  for  hire  and  profit. 

The  respondent  claimed  to  be  exempt  from  payment  of 
toll,  (there  being  no  dispute  as  to  the  amount  of  the  toll  de- 
manded), on  the  ground  that*  the  engine,  with  its  gear,  as 
being  part  of  the  plough  (which  it  was  on  its  way  to  take 
up)  was  used  solely  for  agricultural  purposes,  and  was 
exempt  from  toll  under  the  General  Turnpike  Act,  3  Geo. 
4,  c.  126,  8.  32  (*),  or  by  the  local  act  1  Geo.  4,  c.  Ixxii., 

(*)  By  3  Geo.  4,  c.  126,  s.  82:  "No  toll  or  for  any  horses  or  other  beasts  em- 
shall  be  demanded  or  taken  by  virtue  of  ployed  in  husbandry,  going  to  or  return- 
this  or  any  other  act  on  any  turnpike  mg'from  plough  or  harrow,  or  to  or  from 
road  ...  for  any  horse,  beast,  or  other  pasture  or  watering  place,  or  going  to  or 
cattle  or  carriage  employed  in  carrying  returning  from  being  shod  or  farried,  such 
or  conveying  (having  been  employed  only  horses  or  other  beasts  not  going  or  re- 
in carrying  or  conveying)  on  the  same  turning  on  those  occasions  more  than 
day  any  dung  ...  or  any  ploughs,  har-  two  miles  on  the  turnpike  road  on  which 
rows,  or  implements  of  husbandry,  .  .  .  the  exemption  shall  be  claimed."' 

8  Eno.  Rep.  40 
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which  contains  the  following  clause,  s.  9:  None  of  the  tolls 
granted  by  this  act  shall  be  demanded  or  taken  (irUer  alia) 
"for  or  in  respect  of  any  carriage,  horse,  cattle,  or  beast 
employed  only  in  carrying  or  conveying,  or  going  empty  or 
nniaden  to  carry  or  convey,  or  returning  empty  or  unladen 
from  carrying  oi*  conveying,  having  been  employed  only  in 
carrying  or  conveying  any  ploughs,  harrows,  or  implements 
of  husbandry,  not  sold  or  disposed  of,  or  passing  for  that 
purpose." 

The  appellant  contended  that,  under  24  &  25  Vict.  c.  70, 
s.  1,  "  everv  locomotive  propelled  by  any  power,  containing 
within  itself  the  machinery  for  its  own  propulsion,"  was 
liable  to  pay  toll,  without  any  exception,  no  matter  what  it 
might  be  drawing ;  and  that  though,  by  s.  10  of  the  same 
act  it  was  provided  that,  ''All  waeons,  wains,  carts,  or 
carriages,  as  hereinbefore  described,  drawn  by  any  locomo- 
tive, and  loaded  with  any  materials  such  as  are  now  exempt 
from  toll  under  the  provisions  of  any  general  or  local  act, 
201]  *8hall  be  entitled  to  the  same  exemption  as  they  would 
be  if  drawn  by  animal  power"  Q,  yet  tnat  the  locomotive 
engine  itself  was  expressly  made  liable  by  the  act  to  toll, 
ana  was  liable  per  se  to  tofl,  as  it  not  only  contained  within 
itself  the  machinery  for  its  own  propulsion,  but  was  at  the 
time  of  passing  through  the  gate  being  actually  propelled 
hy  such  power ;  and  moreover  that,  as  the  respondent  ad- 
mitted that  such  engine  and  plough  were  intended  to  be  let 
out  for  hire  and  profit  to  a  third  person,  and  not  used  or 
employed  by  him  for  the  cultivation  of  his  own  land,  it  was 
doubtful  whether  even  a  plough  drtiwn  by  such  engine  would 
have  been  exempt  from  toll  under  3  Geo.  4,  c.  126,  s.  32 ; 
but  at  any  rate  the  engine  itself  was  liable  to  toll  under  24  & 
25  Vict.  c.  70,  s.  1. 

The  justices  dismissed  the  information. 

The  question  for  the  court  was,  whether  the  steam  en^ne 
was  exempt  from  payment  of  the  toll  by  reason  of  anything 
contained  in  the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  or 
24  &  25  Vict.  c.  70,  or  any  other  statute  regulating  tolls  pay- 
able at  a  turnpike  gate  by  such  locomotive  engine. 

T.  8.  Prmhara^  for  the  appellant :  The  justices  dis- 
missed the  complaint  generally.    As  a  toll  is  imposed  by 

(')  By  8.  12  of  the  same  act  (24  <fe  25  locomotives  propelled  bv  other  than  ani- 

Vict.  c.  70) :    "  All  the  clauses  and  pro-  mal    power,  and    to  all  wa^ns,  waini, 

visions  of  any  general  or  local  acta  ro-  carts,  and  carriages  of  any  other  descrip- 

lating   to  turnpike    roads   or   highways  tion  drawn  by  such  locomotive,  and  to 

shall,   so  far  hh  the   same   are    not   ex-  the  owners,  drivers,  and  attendants  there- 

presjily  altered  or  repealed  by  or  are  not  of,  in  like  manner  as  if  drawn  by  animal 

inconsistent  with  this  act,  apply  to   all  power." 
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24  &  25  Vict.  c.  70,  s.  1  ui>on  "every  locomotive  propelled 
by  any  power  containing  within  itself  the  machinery  lor  its 
own  propulsion,"  this  engine  was  priTna  facie  liable  to  toll. 
Sect.  12  applies  all  the  provisions  of  former  acts,  whether 

Seneral  or  local,  relating  to  turnpike  roads,  to  carriages 
rawn  by  locomotives ;  and  by  s.  10,  all  carriages  drawn  oy 
any  locomotive  hitherto  exempt  by  any  act  are  still  to  be 
exempt :  but  this  does  not  apply  to  a  locomotive  itself. 
Then  did  this  particular  locomotive,  on  the  occasion  in  ques- 
tion, come  within  any  of  the  exemptions  in  s.  32  of  the  Gen- 
eral Turnpike  Act,  3  Geo.  4,  c.  126  ?  That  section  enacts 
that "  no  toll  shall  be  demanded  or  taken  .  .  .  for  any  horse, 
beast,  or  other  cattle  or  *carriage  employed  in  carry-  [20^ 
ing  or  conveying  .  .  .  any  plough,  harrows,  or  instruments 
of  husbandry,'^ (the  local  act  containing  an  exemption  in 
similar  terms)  .  .  .  "or  for  any  horses  or  other  beasts  em- 
ployed in  husbandry  going  to  or  returning  from  plough  or 
narrow  .  .  .  such  horses  or  other  beasts  not  going  or  return- 
ing on  those  occasions  more  than  two  miles  on  the  turnpike 
road  on  which  the  exemption  shall  be  claimed."  This  loco- 
motive was  not  carrying  the  plough,  but  only  gear,  and  so 
was  not  within  the  first  of  the  above  exemptions  in  the  general 
and  local  act :  nor  can  it  be  said  to  be  a  beast  employed  in 
husbandry  going  to  plough ;  but  even  if  it  could,  it  was 
going  or  returning  more  than  two  miles  along  tbe  turnpike 
road.  \ 

The  respondent  did  not  appear. 

Blackbitbn,  J. :  I  have  come  to  the  conclusion  that  the 
magistrates  were  wrong  in  dismissing  the  complaint.  The 
exemption  in  s.  32  of  the  general  act,  which  is  not  con- 
tained in  the  local  act,  of  b^sts  going  to  or  returning  from 
plough,  is  confined  to  beasts  not  travelling  more  than  two 
miles  along  the  turnpike  road ;  so  that,  assuming  a  locomo- 
tive can  come  within  this  exemption,  on  the  present  occasion 
it  was  not  within  the  exemption ;  then  as  to  tne  other  exemp- 
tion, which  is  in  both  the  general  and  local  act,  this  loco- 
motive was  not  carrying  a  plough  or  an  instrument  of 
husbandry,  but  was  only  going  to  the  plough.  It  was 
carrying  gear  to  be  attached  to  the  plough.  But  it  was  not 
part  of  the  plough.  The  case  must  be  remitted  to  the  mag- 
istrates with  this  intimation  of  our  opinion. 
Lush  and  Quain,  JJ.,  concurred. 

Case  remitted  accordingly. {^) 
Attorney  for  appellant :   W.  Moon^  for  Townshend  &  Or- 
monde Swindon, 

O  See  Reg,  v.  Malty,  8  E.  A  B.,  712;  27  L.  J.  (M.C.),  ^9. 
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[Law  Reports,  9  Queen's  Bench,  210.] 
January  21,  18W. 

210]  *Peirce  V.  Corf. 

Statute  of  Frwdi  (20  Car,  2,  e,  %\  «.  Vt — Salt  hy  Auction — Memorandum  in  WriUnff 
— .Entry  in  Salee  Book  by  Auctioneer  9  Clerk, 

The  plaintiff  sent  a  mare  to  be  sold  by  auction  at  the  defendant's  repository.  The 
defendant  advertised  the  mare  for  sale  by  auction  on  the  28th  of  March,  1872,  and 
circulated  a  printed  catalogue  of  the  horses  to  be  sold  at  his  sale,  with  conditions  of 
sale  annexed,  in  which  the  plaintiff's  mare  was  described  as  lot  49.  The  defendant 
had  a  sales  ledger,  which  was  headed  "  Sales  by  auction,  28  March,  1872,"  in  which 
the  plaintiff's  mare  was  also  numbered  49;  but  neither  the  catalogue  nor  the  condi- 
tions of  sale  were  annexed  to  the  sales  ledger,  nor  were  they  referred  to  therein.  On 
the  28th  of  March,  1872,  the  lots  described  in  the  catalogue  were  put  up  by  the  de- 
fendant for  sale  under  the  conditions.  The  plaintiff's  mare  was  put  up  for  sale  and 
Imocked  down  to  M.  for  £38,  and  thereupon  the  defendant's  clerk  wrote  in  the 
columns  of  the  sales  ledger  left  blank  for  this  purpose  the  name  of  M.  as  purchaser 
and  the  price.    M.  afterwards  refused  to  take  the  mare: 

Held,  that  the  catalogue  and  the  conditions  of  sale  were  not  sufficiently  connected 
with  the  entries  in  the  sales  ledger  to  make  a  note  or  memorandum  in  writing  of  a 
contract  by  M.  to  satisfy  s.  17  of  the  Statute  of  Frauds. 

SenMe,  that  the  entry  by  the  clerk  was  not  by  an  authorized  agent  so  as  to  bind 
the  purcliaser. 

Appeal  from  the  County  Court  of  Lancashire  holden  at 
Liverpool. 

The  acti(in  was  brought  to  recover  the  sum  of  £30  for 
damage  sustained  by  the  ])laint]jS  through  the  negligence  of 
the  defendant,  as  an  auctioneer,  in  not  making  a  oinding 
contract  with  Thomas  Maguire,  to  whom  a  mare  of  the 
plaintiflf's  had  been  knocked  down  at  a  sale  by  auction  at 
the  defendant's  repository,  where  the  mare  had  been  sent  by 
the  plaintiff  to  be  sold. 

At  the  trial  the  judge  directed  a  verdict  to  be  entered  for 
the  plaintiff,  on  the  following  facts  : 

In  March,  1872,  the  plaintiff,  being  the  owner  of  a  mare^ 
placed  her  in  the  hands  of  the  defendant  (who  is  an  auc- 
tioneer and  proprietor  of  a  horse  repository,  where,  under 
the  name  of  Lucas  &  Co.,  he  holds  periodical  sales  of  horses 
by  auction)  with  directions  to  offer  ner  for  sale  at  one  of  his 
public  sales. 

Accordingly  the  defendant  advertised  the  mare  with  a 
number  of  other  horses  for  sale  by  auction  on  the  28th  of 
211]  March,  1872,  *and  circulated  a  printed  catalogue  of 
the  horses  and  thiuffs  intended  to  be  sold  at  this  sale. 

In  the  catalogue  ther  plaintiff's  mare  was  numbered  49. 

Upon  the  catalogue  were  printed  the  conditions  of  sale ; 
the  catalogue  and  the  conditions  forming  one  document. 
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The  catalogue  was  headed,  "To  be  sold  by  auction  by 
Messrs.  Lucas  &  Co.,  on  Thursday,  28  Marcn,  1872,  at  12 
o'clock,  at  their  repository,  Liverpool,  50  valuable  horses." 
Then  followed  the  conditions  bi  sale,  and  afterwards  an 
enumeration  of  the  lots  to  be  sold.  The  description  of  the 
plaintiffs  mare  was  inserted  thus:  ''Lot  49:  Gray  mare, 
6  years  old,  15-3  hands  high,  steady  to  ride  and  drive." 

JPrior  to  the  sale  the  defendant  (according  to  his  practice) 
caused  to  be  made  in  such  of  tne  columns  in  his  ''sales 
ledger, ' '  as  were  applicable  to  matters  ascertainable  before  the 
sale*  entries  relating  to  the  horses  described  in  the  catalogue. 
In  tnis  ledger  the- horses  are  entered  in  the  same  order,  and 
were  numbered  as  in  the  catalogue. 

On  the  28th  of  March,  1872,  tne  lots  described  in  the  cata- 
logue were  put  up  for  sale  under  the  conditions  by  the  de- 
fendant as  auctioneer. 

Neither  the  catalogue  nor  the  conditions  of  sale  were  an- 
nexed or  aflixed  to  3ie  "sales  ledger,"  nor  are  they  refer- 
red to  therein ;  but  the  defendant  during  the  sale  held  in 
his  hand  a  catalogue  with  the  conditions  of  sale. 

The  plaintiffs  mare  was,  in  her  turn,  according  to  numer- 
ical order  in  the  catalogue,  put  up  for  sale,  and  knocked 
down  to  Thomas  Maguire  for  thirty-three  guineas. 

Thereupon  the  defendant's  clerk  wrote  m  the  columns  of 
the  "  sales  ledger"  left  blank  for  the  purpose  opposite  to 
the  lot  in  Question  the  name  of  the  purchaser  and  the  price. 

The  "  sales  ledger"  was  headed :  "  Select  sales  by  auction, 
Thursday,  28  March,  1872."  And  the  entry  as  to  the  plain- 
tiffs mare  was  as  follows : 

"Owner :  Peirce.    Lot  49 :  Gray  mare,  age  6.    Warranty 

as  to  soundness : .    Warranty  as  to  harness :  '  Ride 

and  drive.'     Reserve:  C.E.    Purchaser:  T.  Maguire.    £33. 

Amount: .    *Paid  or  entered:  Commission:  [212 

£1  19^.  6d.  Livery :  10^.  6d.  Total  charge :  £2  10^.  Orf. 
Memo,  returned." 

The  defendant  did  not  ask  for  or  obtain  any  deposit  from 
Thomas  Maguire,  nor  was  anything  given  by  the  latter  per- 
son in  part  payment. 

As  soon  as  the  sale  was  over,  Thomas  Maguire  requested 
the  defendant  to  put  the  mare  into  harness,  in  order  that  he 
might  before  taking  delivery  test  whether  she  was  steady  in 
harness.  This  was  accordingly  done,  and  Thomas  Maguire, 
not  being  satisfied  with  the  mare' s  steadiness,  declined  to  take 
her, and  thereupon  wrote  and  handed  to  the  defendant  the 
following  letter:  "Liverpool,  28  March,  1872.  Gentlemen, 
I  return  the  gray  mare.  Lot  49,  bought  at  your  sale  this  day. 
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as  not  being  steady  in  harness  as  warranted.  Thomas  Ma- 
guire." 

Thomas  Maguire  refusing  to  take  delivery  of  and  pay  for 
the  mare,  she  was,  after  notice  given  to  him,  resold  on  the 
16th  of  May,  1872,  for  the  sum  of  £29  8*.  The  plaintiff 
thereupon  brought  an  action  in  the  County  Court  at  Liver- 
pool against  Thomas  Maguire,  for  the  recovery  of  damages 
m  respect  of  the  loss  sustained  by  the  plaintiff  by  reason  of 
Maguire' s  refusal  to  take  the  mare.  This  action  was  tried 
before  the  judge  on  the  23d  of  October,  neither  the  '^  sales 
ledger,"  nor  Maguire' s  letter  being  put  in  evidence;  at  the 
conclusion  of  the  case  of  the  plaintiff,  the-  then  defendant's 
counsel  contended  titiat  no  sig[ned  note  or  memorandum 
in  writing  of  the  bargain  sufficient  to  satisfy  the  require- 
ments of  the  17th  section  of  the  Statute  of  Frauds  had  been 
proved.    The  Judge  nonsuited  the  plaintiff. 

The  plaintiff  then  commenced  the  present  action  against 
the  present  defendant.  At  the  hearing  the  defendant  put 
in  evidence  the  catalogue  and  the  conditions  of  sale,  the 
sales  ledger,  and  Maguire' s  letter.  The  defendant  also 
proved  by  his  own  joltoI  evidence  that  the  entries,  No.  49 
of  the  catalogue  and  in  the  sales  ledger  related  to  the  same 
animal,  that  is  to  say,  to  the  mare  of  the  plaintiff,  and  to 
the  sale  on  the  28th  of  March. 

It  was  contended  on  behalf  of  the  defendant  that  there 
was  evidence  of  a  signed  note  in  writing  of  the  bargain,  that 
is  to  say  of  the  sale  of  the  mare  to  Maguire  on  the  28th  of 
213]  March,  *sufficient  to  satirfy  the  reguirements  of  the 
17th  section  of  the  Statute  of  frauds.  The  judge  was  of 
opinion  that  there  was  no  proof  of  a  sufficient  connection,  by 
reference  or  otherwise,  between  the  conditions  of  sale  and 
the  entries  in  the  sales  ledger ;  and  gaye  judgment  for 
the  plaintiff. 

The  question  for  the  opinion  of  the  court  was,  whether 
under  the  circumstances  tnere  was  evidence  of  a  signed  note 
or  memorandum  in  writing  of  the  ba^in,  sufficient  to  sat- 
isfy the  17th  section  of  the  Statute  of  Frauds. 

ISerscheU^  Q.C.,  {Oully  with  him),  for  the  defendant: 
There  is  a  sufficient  memorandum  in  writing  of  the  bargain 
signed  by  the  parties,  to  constitute  a  contract  within  the 
17th  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3).  Sev- 
eral documents,  if  connected,  will  constitute  a  good  memo- 
randum. Taking  the  two  documents,  the  catalogue  and  the 
sales  ledger,  the  inference  is  that  they  relate  to  each  other. 
If  from  the  documents  there  is  a  sufficient  identification  it 
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is  sufficient:  Allen  v.  Bennet{');  Dobell  v.  Hutchinson {^). 
The  catalogue  is  dated  Thursday,  the  28th  of  March.  The 
description  is,  "Lot  49,  gray  mare,  six  years  old,  steady  to 
ride  and  drive."  The  sales  ledger  corresponds  in  every 
particular  with  those  items.  There  can  be  no  doubt  it  is  the 
same  sale.  **Lot"  is  a  well-known  term,  and  is  understood 
to  mean  things  which  are  sold  at  auction.  There  is  a  refer- 
ence in  the  two  documents  to  each  other ;  and  therefore  the 
defendant  is  entitled  to  show  by  parol  evidence  that  lot  49 
in  the  catalogue  must  mean  lot  49  in  the  ledger.  There 
being  therefore  a  sufficient  incorporation  of  the  catalogue 
and  conditions  of  sale  with  the  sales  ledger,  the  two  docu- 
ments contain  all  the  requisites  of  a  good  memorandum. 
The  plaintiff  will  rely  on  Hinde  v.  WKitehouse  (") ;  and  no 
doubt  it  was  there  decided  that,  where  the  conditions  of  sale 
are  not  annexed  to  the  catalogue,  signing  the  buyer's  name 
in  the  catalogue  is  not  a  sufficient  memorandum.  That 
case  however  is  distinguishable,  for  there  nothing  in  the 
document  containing  the  conditions  of  sale  showed  it  related 
to  the  catalogue.  Tne  conditions  were  a  separate  and  dis- 
tinct document  from  the  catalogue,  and  no  inference  could 
be  drawn  that  the  two  documents  related  to  the  *8ame  [214 
sale.  But  where  one  document  refers  to  the  other,  as  in 
this  case,  evidence  is  admissible  to  show  that  the  contract 
is  identical :  Buxton  v.  Iitist{*\  There  is  another  point. 
The  letter  of  Maguire  refers  to  tne  catalogue,  so  as  to  consti- 
tute a  <5ontract  by  Maguire  to  purchase  the  mare. 

[Blackburn,  J.:  Tne  letter  and  the  catalogue  would  not 
make  a  contract,  for  they  do  not  state  the  price  at  which 
the  mare  was  sold.] 

Wheeler y  for  the  plaintiff,  was  not  called  upon. 

Blackburn,  J. :  I  am  of  opinion  that  the  decision  of  the 
County  Court  judee  should  be  affirmed.  The  defendant,  who 
is  an  auctioneer,  naving  undertaken  to  sell  the  mare  at  a 

Srice  exceeding  the  sum  of  £10,  was  bound,  as  part  of  his 
uty,  to  take  reasonable  and  proper  care  that  tne  contract 
of  sale  was  binding.  The  mode  in  which  contracts  are  made 
by  an  auctioneer, — and  which  must  now  be  considered  as 
recognized  at  law, — is,  that  when  an  auctioneer  is  selling  he 
has  a  catalogue  to  which  are  annexed  the  conditions  of  sale, 
and  he  has  authority  from  the  highest  bidder  to  sign  the 
catalogue  on  his  behalf,  and  if  the  auctioneer  signs  the  cata- 
logue with  the  conditions,  that  is  a  sufficient  memorandum 


8 


3  Taunt,  169.  {*)  Law  Rep,,  1  Ex.,  1 ;  in  error,  at  p. 

8  A.  A  E.,  866.  279. 

(»)  7  East,  668. 
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in  writinff  of  a  contract  within  the  Statute  of  Frauds  to  bind 
the  purchaser.  But  in  order  to  maJ^e  a  valid  contract,  the 
document  the  auctioneer  signs  on  behalf  of  the  buyer  must 
contain  all  the  terms  of  the  contract ;  the  contract  being,  in 
fact,  subject  to  the  conditions  contained  in  the  Catalogue, 
and  the  purchase  being  at  the  price  noted  at  the  time.  The 
memorandum,  to  be  a  good  memorandum,  must  be  signed 
in  such  a  manner  that  when  the  auctioneer  attaches  his  sig- 
nature it  authenticates  the  contract  as  to  the  price  and  con- 
ditions of  sale.  I  have  already  said  that  the  usage  of  sales 
by  auction  which  we  must  take  notice  of  is,  that  the  auc- 
tioneer is  the  person  who  has  authority  to  sign,  and  generally 
he  does  wisely  if  he  signs  upon  the  catalogue.  1  am  not 
prepared  to  say,  if  the  auctioneer  had  a  l^ger  or  book  in 
which  the  conditions  were  copied  out,  and  he  signed  that 
ledger,  that  that,  without  other  evidence,  might  be  said  to  be 
a  sufficient  contract,  although  he  had  not  signed  the  cata- 
215]  logue ;  but  I  take  it  as  ^uite  clear  that  the  ♦auctioneer's 
clerk  has  no  authority  to  sign  hj  the  general  custom ;  al- 
though, as  Bird  v.  BovUer  (*)  decided,  there  may  be  special 
circumstances  to  show  that  an  auctioneer's  clerk  had  author- 
ity to  sign ;  where  the  bidder,  that  is,  the  person  to  be  charged, 
by  word  or  sign  authorizes  the  auctioneer's  clerk  to  sign  on 
his  behalf,  he  makes  him  his  agent  to  sign,  although  by  the 
general  custom  the  auctioneer's  clerk  would  not  be  the  bid- 
der' s  agent.  The  present  case  finds  that  the  auctioneer' s  clerk 
signed  a  document  called  the  sales  ledger.  There  is  nothiug 
in  the  case  that  leads  me  to  conclude  that  the  ledger  was  in- 
tended to  be  shown  or  was  known  to  the  bidders.  The  cy- 
phers in  it  referring  to  a  reserve  bid  is  a  matter  that  would 
be  kept  by  the  auctioneer  probably  from  his  own  clerk,  and 
would  lead  to  the  conclusion  that  it  was  not  intended  that 
the  bidder  should  see  the  sales  ledger.  I  should  be  inclined 
to  think  that  the  defendant's  clerk,  in  signing  that  docu- 
ment, was  signing  it  as  an  agent  employed  by  his  master, 
the  auctioneer,  and  not  by  the  bidder ;  that  is  what  I  should 
infer ;  but  however  that  may  be,  this'point  does  not  appear 
to  have  been  taken  before  the  County  Court  judge.  What  he 
decided  was,  assuming  that  the  writing  of  Maguire's  name 
in  the  sales  ledger  was  a  signature  made  by  an  agent  with 
authority,  that  as  there  was  not  any  reference  in  the  sales 
ledger  to  the  conditions  of  sale,  there  was  no  sufficient  mem- 
orandum within  the  Statute  of  Frauds  to  constitute  a  binding 
contract  with  Maguire  for  the  purchase  of  the  mare.  In 
Hinde  v.  Whitehouse  ('),  the  auctioneer  read  the  conditions, 

(')  4  B.  A  Ad.,  443.  («)  Y  East,  568. 
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and  then  laid  them  on  his  desk ;  he  held  the  catalogue  in  his 
liand  and  wrote  down  the  name  of  the  purchaser  opposite 
the  lots  in  the  catalogue.  Lord  EUenborough  held  that  the 
contract,  when  made,  was^subiect  to  the  conditions ;  and  as 
the  contract  that  was  signed  dtd  not  incorporate  the  condi- 
tions, there  was  no  memorandum  of  a  bargain  under  the 
conditions.  The  catalogue  and  the  conditions  were  not  con- 
nected physicalljr,  nor  had  the  catalogue  any  internal  refer- 
ence to  the  conditions  to  show  they  were  incorporated.  In 
the  present  case  it  was  argued  by  Mr.  Herschell  that,  inas- 
mucn  as  the  sales  ledger  was  dated  on  the  same  day  as  the 
catalogue  and  referred  to  certain  ' '  lots ' '  which  were  identical 
with  the  lots  in  the  catalogue,  it  must  have  referred  to  that 
♦particular  sale  on  that  day  of  those  particular  lots,  [216 
and  that  there  was  a  sufficient  connection  between  the  sales 
ledger  and  the  catalogue,  so  that  the  lots  were  necessarily 
sold  subject  to  the  conditions  in  the  catalogue.  I  am  not 
able  to  concur  in  that  argument.  I  am  not  aware  there  is 
any  custom  known  to  the  law,  and  I  do  not  believe  there  is 
such  a  custom  as  to  make  it  necessary  that  every  sale  by  the 
auctioneer  should  be  upon  the  terms  of  the  catalogue ;  on 
the  contrary,  in  many  instances  the  terms  of  the  catalogue 
are  departed  from,  and  there  is  often  a  verbal  notice,  although 
the  particulars  are  so  and  so,  yet  this  lot  will  be  put  up  sub- 
ject to  such  a  condition,  and  that  practice  often  gives  rise  to 
disputes  as  to  whether  the  party  purchasing  heard  of  the 
alterations  in  the  conditions ;  and  I  do  not  think  there  is  any 
usage  or  universal  custom  from  which  it  follows  that  every 
sale  is  taken  to  be  subject  to  the  conditions  as  stated  in  the 
catalogue ;  I  therefore  cannot  think  that  there  is  sufficient 
reference  in  the  one  to  the  other. 

There  is  another  point.  After  the  sale  Ma^uire  wrote  a 
letter  to  the  defendant,  in  which  he  says :  "  I  herewith  re- 
turn the  gray  mare,  lot  49,  bought  at  your  sale  this  day,  as 
not  being  steady  in  harness  as  warranted."  I  think  that 
letter  amounts  in  effect  to  a  statement  by  Maguire  that  he 
bought  the  mare  at  the  defendant's  sale,  and!  think  parol 
evidence  would  be  admissible  to  show.that  he  bought  it  sub- 
ject to  the  conditions  of  the  catalogue ;  and  I  am  inclined  to 
think,  though  it  is  not  necessary  to  decide  it,  the  letter  is 
equivalent  to  Maguire  saying :  "I  return  the  gray  mare  which 
I  bought  at  your  sale  upon  the  conditions  of  the  catalogue" ; 
but  such  a  writing  would  be  a  defective  memorandum  under 
the  Statute  of  Frauds,  because  it  does  not  state  the  price  at 
which  the  mare  was  bought.  But  it  may  be  said  it  suffi- 
ciently refers  to  the  price  written  down  by  the  clerk  in  the 
8  Eng.  Rep.  41 
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sales  ledger.  This  point  does  not  seem  to  have  been  raised 
before  the  County  Court  judge ;  but  if  it  had  been,  I  should 
have  been  of  opinion  that,  in  order  to  make  out  that  the  let- 
ter refers  to  the  price  written  down  by  the  clerk,  it  is  essen- 
tial to  show  that  the  clerk,  when  lie  was  writing  the  price  in 
the  sales  ledger,  wrote  it  down  in  such  a  manner  tnat  the 
bidder  was  aware  that  he  was  writing  it  down  as  a  memoran- 
dum for  him. 

I  think  that  there  is  no  sufficient  memorandum  in  writing 
217]  *within  the  Statute  of  Frauds,  and  our  judgment  must 
be  for  the  plaintiflF. 

QuAiN,  J. :  I  am  of  the  same  opinion.  The  first  question 
that  Mr.  Herschell  raised  is  that  the  catalogue,  which  con- 
tained the  conditions,  and  the  sales  ledger,  which  contained 
the  price  and  name  of  the  purchaser,  are  sufficiently  con- 
nected, so  as  to  be  considered  as  a  memorandum  in  writing 
within  the  Statute  of  Frauds.  I  think  they  do  not  constitute 
a  contract  within  the  Statute  of  Frauds,  because  I  cannot  see 
on  the  face  of  them  anything  to  connect  the  one  with  the 
other,  so  as  to  enable  me  to  read  them  together.  I  take  the 
principle  to  be  well  laid  down  in  DobeUv.  HiitcJiinson(^\ 
where  it  is  said  by  Lord  Denman,  C.  J. :  "  Upon  examination 
it  will  be  found  that  the  cases  establish  this  principle,  that 
where  a  contract  in  writing  or  note  exists  which  binds  one 
party,  any  subsequent  note  in  writing  signed  by  the  other  is 
sufficient  to  bind  him,  provided  it  either  contains  in  itself 
the  terms  of  the  contract,  or  refers  to  any  writing  which  con- 
tains them."  Therefore  on  the  document  itself  there  must 
be  some  reference  from  the  one  to  the  other,  leaving  nothing 
to  be  supplied  by  parol  evidence  except  the  identity,  a-s  it 
were,  of  the  document.  Now  there  is  in  this  case  a  catalogue 
which  contains  the  number  of  the  lot,  49,  the  description  of 
the  ma.re,  and  the  conditions ;  and  in  the  sales  ledger,  which 
contains  no  reference  to  the  catalogue,  there  is  ''lot  49," 
with  the  description  "A  gray  mare,"  and  there  is  the  name 
of  the  purchaser,  ''Maguire,"  and  the  price  at  which  the 
mare  was  sold ;  but  the  ledger  has  no  reference  to  the  cata- 
logue whiph  contains  the  conditions  of  sale ;  and  we  cannot, 
by  reading  the  two  documents  together,  make  out  a  written 
contract.  The  same  point  arises  on  the  letter  of  Maguire. 
No  doubt  in  that  letter  he  says,  "I  bought  lot  49  at  your 
sale."  If  that  letter  contained  any  reference  to  the  sales 
ledger,  containing  the  price  and  the  name  of  the  purchaser, — 
though  the  name  of  the  purchaser  is  not  wanted  because  he 
admits  by  his  letter  that  he  is  the  purchaser, — that  would 

(»)  8  A.  A  E.,  atp.  871. 
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be  snfficient  to  constitute  a  good  memorandum.  But  it  is 
manifest, -when  Maguire  uses  the  expression  "lot '49"  in  the 
letter,  he  is  referring  to  the  catalogue,  and  the  catalogue 
only,  *which  every  purchaser  or  intending  purchaser  [218 
who  attends  the  sale  has  in  his  hands,  and  the  only  docu- 
ment, as  far  as  we  know,  in  the  present  case  of  which  the 
purchaser  had  any  knowledge.  The  other  document,  which 
contained  the  price,  was  a  document  prepared  by  the  auc- 
tioneer manifestly  for  his  own  use.  It  contains  secret  infor- 
mation, such  as  tne  reserve  price  put  upon  the  horses,  which 
was  not  intended  to  be  communicated  to  the  public.  There 
being  no  reference  in  either  of  these  documents  to  any  docu- 
ment that  contains  the  whole  contract  between  the  parties, 
on  the  authority  of  Dobell  v.  Hutchinson  Q  I  am  of  opinion 
that  the  decision  of  the  County  Court  judge  was  right,  and 
that  the  appeal  must  be  dismissed. 

Archibald,  J. :    I  am  of  the  same  opinion,  and  I  think 
the  judgment  of  the  County  Court  judge  was  right.    As  re- 

fards  the  first  point,  whether  there  is  a  contract  within  the 
tatute  of  Frauds,  apart  from  the  letter  of  the  28th  of  March, 
I  think  it  is  quite  clear  there  must  be,  to  satisfy  the  statute, 
either  a  written  contract  complete  in  itself,  or  a  contract  in 
writing  on  different  papers,  reierring  to  each  other  in  such  a 
manner  as  to  show  they  are  parts  of  the  same  contract.  No 
doubt  the  reference  may  be  made  in  various  ways,  but  it 
must  be  of  such  a  nature  as  to  make  it  clear  that  the  one 
does  refer  to  the  other ;  and  on  that  point  there  seems  to  me 
to  be  a  failure  here  to  connect  these  two  documents  together. 
It  is  imi)08sible  to  do  it  except  by  the  intervention  oi  parol 
evidence.  That  would  be  going  beyond  any  purpose  for 
which  parol  evidence  is  admissible,  which  is  merely  to  ex- 
plain a  latent  ambiguity,  and  therefore  there  is  no  sufficient 
connection  between  the  papers  to  constitute  a  contract  within 
the  Statute  of  Frauds.  Then,  with  regard  to  the  letter,  I  was 
at  first  impressed  with  the  argument  of  Mr.  Herschell  that 
the  letter  must  be  taken  to  refer  to  the  sales  ledger  and  the 
catalogue,  but  his  argument  goes  too  far,  because  it  must  go 
to  this  length,  that  the  letter  must  be  taken  to  refer  to  any 
and  every  document  having  reference  to  this  sale.  Nqjv^  I 
think  it  is  impossible  to  support  the  argument  to  that  extent. 
The  letter  can  onlv  be  taken  to  refer  to  the  catalogue  that 
was  in  the  hands  of  the  auctioneer  at  the  time  the  *sale  [219 
was  completed,  and  there  is  nothing  here  that  can  in  any  way 
connect  it  with  the  entry  in  the  ledger.  I  think  the  evidence 
fails  to  bring  the  case  within  the  decision  of  Bird  v,  BovZ- 

(1)  8  A.  <&  £.,  866. 
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ter  Q,  in  which  it  was  held  that  there  was  authority  in  the 
anctioneer's  clerk  to  make  the  entry  on  behalf  of  the  highest 
bidder.  There  is  nothing  equivalent  to  that  here.  There  is, 
therefore,  no  sufficient  contract  to  satisfy  the  Statute  of 
Frauds,  and  I  agree  that  the  decision  of  the  Countv  Court 
judge  was  right.  Judgment/or  the  plaintiff. 

Attorney  for  plaintiff :  J.  Speechley. 
Attorneys  for  defendant:  Chester^  Urquharty  Biishhy  <ft 
Mayhew, 

0)  4  B.  4fr  Ad,  44S. 


[Law  Reports,  9  Queen's  Bench,  241.] 

Febmary  S,  1874. 

[IN  THE  EXOHBQtTER  CHAMBER.] 

241]  *Kellock  V.  Enthoven  (*). 

Oontrad  of  Indemnity — LiainlUjf  of  Trawferee  of  Sharet  in  raped  of/uhire  Calh—- 
Oon^ifamei  Ad,  1862  (26  d  26  Vid.  e.  89),  «.  SS^Proof  of  Debt-^Bamknipie^  Ad, 
1861  (24  (fr  25  Vid.  e,  184)»  «.  m^ContinfferU  lAoWty, 

The  plfdntlff,  a  holder  of  oertaln  shares  in  a  limited  company,  transferred  them  to 
the  defendant,  who  transferred  them  to  M.  The  company  was  ordered  to  be  wound 
up,  and  a  call  of  £40  a  share  was  made  on  the  contribntories  in  Class  A.,  being  the 
existing  members,  amon^t  whom  M.  was  placed ;  these,  including  M.,  being  unable 
to  pay,  tihe  plaintiff  and  defendant  were  placed  npon  the  list  of  contribntories  in 
Class  JB.,  as  past  members,  under  s.  88  of  the  Companies  Act»  1862;  and  the  defen- 
dant was  ordered  in  March,  1869,  to  pay  a  call  of  £40  per  share.  The  defendant 
had  executed  a  deed  of  inspectorship  unjer  s.  192  of  the  Bankruptcy  Act,  1861,  which 
was  duly  registered  in  December,  1867.  The  liquidator  of  the  company  proved  for 
the  amonnt  of  calls  aeainst  the  defendant's  estate,  but  no  part  was  paid ;  and 
the  plaintiff  having  paid  a  sum  in  compromise  of  the  money  renudning  dae  on  the 
shares,  sued  the  defendant  for  the  amount: 

Seldy  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  defendant 
was  liable  to  indemnify  the  plaintiff  against  calls  made  after  the  defendant  had 
transferred  his  interest  to  M. ;  and  that  we  claim  of  the  plaintiff  was  not  provable 
under  s.  153  of  the  Bankruptcy  Act,  1861,  and  the  defendant's  deed  therefore  afforded 
no  defence. 

Error  from  the  jud^ent  of  the  Conrt  of  Queen's  Bench 
in  favor  of  the  plaintiff  on  a  special  case. 

The  special  case  is  set  out  at  length  in  the  report  below('). 
242]  *The  facts  sufficiently  appear  from  the  judgment  of 
Lord  Coleridge,  C.J. 

Her  Schelly  Q.C.  {Beretford  with  him\  for  the  defendant/ 
The  question  is  whether  a  mere  transfer  of  shares  by  the 

Slaintiff  to  the  defendant  creates  in  him  an  obligation  to  in- 
emnify  the  plaintiff  in  the  case  that  has  happened.  The 
nature  of  the  oblieation  is  determined  by  26  &  26  Vict.  c.  89, 
s.  38,  subs.  3 :  ''ISo  past  member  shall  be  liable  to  contribute 

(')  AITinning  7  Eng.  Rep.,  72.  («)  Law  Jlep,,  8  Q.  B„  458. 
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to  the  assets  of  the  company  unless  it  appears  to  the  court 
that  the  existing  members  are  unable  to  satisfy  the  contribu- 
tions rec^uired  to  be  made  by  them  in  pursuance  of  this  act." 
'JOie  liability  therefore  of  the  past  member  arises  only  if  the 
existing  member  is  unable  to  pay,  and  the  court  has  to  be 
satisfied  of  that  before  the  past  member  can  be  made  liable, 
so  that  this  is  not  a  liability  arising  in  the  ordinary  case  of 

Erincipal  and  surety,  but  it  is  a  statutory  liability  cast  upon 
le  past  member  for  the  benefit  of  the  creditors,  if  the  court 
is  satisfied  that  the  person  who  ought  to  pay  cannot  pay. 
The  liability  arises  from  the  court  being  satisfied  that  the 
existing  member  cannot  pay,  and  it  is  unreasonable  to  hold 
that  there  is  an  implied  contract  by  the  defendant  to  pay  to 
the  past  member  a  sum  which  the  latter  only  becomes  liable 
to  pay  because,  in  the  judgment  of  the  court,  the  person  on 
whom  that  obligati(m  is  in  the  first  instance  cast  has  been 
unable  to  pay.  In  ordinary  cases  it  is  unnecessary  to  con- 
sider the  question  of  abibty  or  iiutbUity,  because  a  man 
undertakes  against  his  own  d^ault  generally ;  but  the  pecu- 
liarity of  the  present  case  is  that  this  is  a  statutory  liaoility 
only  created  because  the  court  is  satisfied  of  an  inability  to 
pay.  None  of  the  authorities  cited  in  the  court  below  are  in 
point.  Walker  v.  Bartlett  (*)  decided  that,  if  the  vendee  of 
shares  did  not  choose  to  register  himself  as  the  owner,  he 
was  bound  to  indemnify  the  vendor  against  all  liabilities  for 
calls.  That  case  does  not  touch  the  question  as  to  a  statu- 
tory liability  cast  upon  a  transferor  after  he  has  transferred 
his  shares.  The  court  distinguished  that  case  from  Humble 
V.  Langston  ('],  and  drew  a  distinction  between  a  claim  to 
indemnify  during  the  time  a  defendant  was  beneficially  in- 
terested and  a  claim  to  indemnify  after  he  had  ceased  to  be 
♦interested.  In  Roberts  v.  Orowe  (')  the  question  was  [243 
not  raised  between  two  contributories  in  Class  B.,  but  between 
contributories  in  Class  A.  and  Class  B.  respectively.  In 
NemlCs  Case  (*)  the  question  was  whether  a  compromise 
by  the  liquidator  with  a  contributory  in  Class  A.,  disentitied 
him  to  recover  from  a  contributory  in  Class  B.,  and  no  doubt 
a  dictum  of  James,  L.  J.,  is  reported  there  which  is  against 
the  defendant's  contention,  but  the  point  now  before  the 
court  did  not  arise  in  that  case,  and  though  the  dictum  of 
James,  L.  J.,  is  stated  by  Willes,  J.,  in  Roberts  v.  Orowe  (") 
to  be  an  acccurate  view  of  the  law,  still  it  is  only  a  dictum. 
HudsorCs  Case  (*)  is  an  authority  in  favor  of  the  defendant. 

O  18  C.  B.,  845;  25  L.  J.  (C.P.),  268.  (*)  Law  Rep..  6  Ch.,  48. 

O  7  M.  A  W.,  617.  {»)  Law  Rep.,  12  Eq.,  1. 

(»)  Law  Rep.,  7  C.  P.,  629. 
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[Lord  Coleridge,  C.J.  :  My  Brother  Denman  has  fur- 
nished me  with  this  passage  from  the  judgment  in  Moated  v. 
Paine  (*) :  "  It  appears  that  the  shares  were  £50  shares,  and 
that  £15  only  had  been  paid  up.  The  sale  was  at  17  dis- 
count, which  means  that,  contrary  to  the  ordinary  course  of 
things  between  seller  and  buyer  the  seller  was  to  give  £2  to 
the  buyer  to  take  the  shares  from  him.  It  must  be  evident 
that  in  a  sale  of  shares  under  these  conditions  the  vendor  is 
selling  in  order  to  relieve  himself  from  future  liability  to 
calls  upon  the  shares,  and  consequently,  it  is  implied  in  such 
a  contract  that  a  new  taker  of  the  shares  shaU  be  substituted 
for  him,  who  will  agree  to  take  the  liability  on  himself.  In 
furtherance  of  this  implied  understanding,  it  has  been  held 
that  the  person  who  assents  to  be  the  transferee  and  has  a 
transfer  executed  to  him,  although  he  is  not  the  original 
buyer,  becomes  in  privity  with  the  transferor,  and  is  bound 
to  indemnify  the  transferor  from  liability  to  future  calls: 
see  Walker  v.  Barflett  (")."] 

In  that  case  the  vendee  did  not  register  the  shares,  and 
the  vendor  remained  on  the  register,  liable  as  the  legal  owner 
of  shares ;  it  is  not  like  the  present  case.  On  the  other  point, 
the  deed  executed  by  the  defendant  is  an  answer  to  the 
plaintiffs  claim.  If  s.  153  of  24  &  25  Vict.  c.  134,  is  read 
with  ss.  74,  76,  and  77  of  the  Companies  Act,  1862,  it  clearly 
was  the  intention  of  the  legislature  that  the  bankruptcy  of 
2441  a  shareholder  should  be  *a  complete  discharge  from 
liabilitjr.  Re  Moor  (")  was  relied  on  in  the  court  below.  But 
the  liability  of  all  the  contributories  dates  from  the  com- 
mencement of  the  winding-up,  and  this  distinguishes  the 
present  case  from  Re  Moor  ('). 

Beng'amin^  Q.C  {GhiUy  with  him),  for  the  plaintiff,  wa« 
not  called  upon. 

Lord  Coleridge,  C.J. :  In  this  case  error  has  been 
brought  by  the  defendant  on  the  judgment  of  the  Court  of 
Queen's  Bench  in  favor  of  the  plaintiff.  The  material  facts 
are  as  follows :  It  is  an  action  between  a  past  shareholder  in 
a  company  which  has  been  wound  up  and  a  transferee  of 
certain  shares  which  were  sold  to  him  dv  the  plaintiflP,  which 
shares  the  defendant  afterwards  transferred  to  a  person  of 
the  name  of  Mozley.  The  sale  from  the  plaintiff  to  the  de- 
fendant was  upon  the  4th  of  September,  1865,  the  transfer 
was  executed  upon  the  8th,  and  the  defendant  became  the 
registered  owner  upon  the  4th  of  December,  1865.  On  the 
20th  of  March,  1866,  the  defendant  executed  a  transfer  of 

Q)  Law  Rep.,  6  Ex.,  at  p.  184.  (*)  18  C.  B.,  846 ;  25  L.  J.  (C.P.),  263. 

(3)  1  De  G.,  J.  A  S.,  330;  33  L.  J.  (Bkcy.),  14. 
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the  shares  to  Mozley.  On  the  18th  of  April,  1866,  the  com- 
pany stopped  payment,  and  on  the  8th  of  May  the  company 
was  ordered  to  be  wound  up.  On  the  24th  of  July,  1866, 
Mozley  was  put  on  the  A.  list  of  contributories.  Mozley 
executed  a  deed  of  inspectorship  under  s.  192  of  the  Bank- 
ruptcy Act,  1861,  in  October,  1866,  and  the  defendant  also 
executed  a  similar  deed,  which  was  registered  on  the  29th  of 
December,  1867.  On  the  6th  of  December,  1867,  the  plain- 
tiff and  defendant  were  placed  on  the  Bi  list  of  contribu- 
tories ;  and  in  March,  1869,  the  defendant  was  ordered  to 
{)ay  a  call  of  £40  per  share.  The  liquidator  j)roved  against 
he  estate  of  Mozley,  and  he  also  proved  against  the  estate 
of  the  defendant ;  in  neither  case  was  the  debt  paid,  and  he 
then  came  upon  the  plaintiff,  who  compromised  the  claim  by 
the  payment  of  £16  per  share  in  respect  of  these  shares.  The 
question  is,  whether  he  has  a  right  to  recover  that  £16  against 
the  defendant,  who  wa&  a  mesne  transferee  in  the  chain  of 
transfers  which  have  taken  place  with  regard  to  these  shares. 
The  Court  of  Queen's  Bench  held  that  the  plaintiff  had  such 
a  right ;  and  they  held,  further,  that  the  *inspector-  [245 
ship  deed  executed  by  the  defendant  was  no  answer  to  this 
claim,  it  having  been  contended  that  this  debt  might  have 
been  proved  by  the  plaintiff,  and  therefore  was  extinguished. 
Now  with  regard  to  the  second  point,  which  is  a  short  and 
easy  one,  it  is  enough  to  say,  that  it  turns  upon  the  words 
of  24  &  26  Vict.  c.  134,  s.  163 ;  and  it  is  admitted  by  Mr. 
Herschell  that,  unless  Re  Moor  C)  decided  by  Lord  Westbury 
on  appeal,  can  be  distinguished  irom  this  case,  the  statute  has 
been  interpreted  in  a  way  fatal  to  that  contention.  I  am  un- 
able to  distinguish  this  case,  either  in  its  facts  or  in  its  prin- 
ciples, from  the  case  before  Lord  Westbury.  The  reasons  of 
Lord  Westbury' s  judgment  and  the  interpretation  which  he 
put  upon  8. 153  appear  to  me  to  be  right,  proper,  and  sensible, 
and  I  have  no  difficulty  in  assenting  to  it.  Therefore,  upon 
the  short  ground  that  Lord  Westbury  has  decided  this  point 
as  a  court  of  aj)pea],  we  affirm  the  judgment  of  the  Queen's 
Bench,  concurring  entirely  in  the  authority  of  Jie  Moor  Q. 
As  to  the  first  point  made  by  Mr.  Herschell,  whether,  under 
the  circumstances  there  is  a  liability  on  the  part  of  the  de- 
fendant to  idemnify  the  plaintiff ;  there  have  been  several 
cases  decided  on  this  matter.  Walker  v.  Barflett  (")  was  a 
case  decided  in  this  court ;  and  if  the  facts  had  been  exactly 
the  same,  it  would  have  been  difficult  for  Mr.  Herschell  to 
have  contended  against  the  authority  of  that  case,  because, 
having  been  decided  in  this  court,  it  is  binding  on  us.     The 

(')  1  IhiVt.J.  A  S.,380;  33  L..T.*(Bkc3'.).  14.     (*)  18C.  B.,845;  25  L.  J.(r.P.),268. 
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facts  of  the  case  are  stated  by  Wightman,  J.,  who  delivered 
the  judgment  of  the  court:  "The  plaintiff  was  the  owner 
of  500  snares  in  a  mine  worked  by  a  company,  on  what  is 
called  the  cost  book  principle,  according  to  certain  regula- 
tions which  subjected  the  person  registered  as  the  owner  of 
the  shares  in  the  cost  book  to  the  payment  of  calls  in  respect 
of  such  shares  as  long  as  he  continued  registered  in  the  li^ok 
as  the  owner.  The  plaintiff,  in  pursuance  of  an  agreement 
between  him  and  ithe  defendant,  sold  his  shares  to  the  latter, 
and  delivered  to  him  a  document  addressed  to  the  secretary 
of  the  mine,  by  which  the  plantiff  requested  him  to  enter  a 
transfer  of  the  shares  and  aU  profit  arising  therefrom  out  of 
246]  his  name  into  that  of  the  transferee,  subject  to  the  ^mles 
under  which  the  plaintiff  held  them,  but  leavinff  a  blank  for 
the  name  of  the  transferee  to  be  filled  up  by  tne  holder  of 
the  document,  which  also  contained  at  the  foot  an  agreement 
to  take  and  accept  the  shares  subject  to  the  rules,  with  the 
name  of  the  party  agreeing  also  left  in  blank.  .  .  .  The 
plaintiff,  by  the  delivery  of  tnat  document  to  the  defendant, 
nad  done  all  that  it  was  incumbent  upon  him  to  do,  or  that 
he  could  do,  to  pass  the  propertv  in  tne  shares  to  the  defen- 
dant, who,  upon  the  receixjt  of  it,  became  potentially  the 
owner  of  the  shares,  and  might  have  made  his  title  perfect 
at  any  time.  The  defendant,  however,  did  not  cause  the 
shares  to  be  registered  in  his  name ;  and  the  plaintiff  was, 
in  consequence  of  his  name  being  continued  on  the  register, 
obliged  to  pay  some  subsequent  calls;  and  the  question 
before  us  was,  whether  the  defendant  was,  under  the  cir- 
cumstances  of  the  case,  bound  to  cause  the  shares  to  be  reg- 
istered in  his  own  name,  or  if  he  did  not,  whether  there  was 
an  implied  contmct  of  indemnity  by  him  to  the  plaintiff." 
On  the  first  point,  the  court  say  there  was  no  obligation  on 
the  part  of  tne  defendant  to  cause  the  shares  to  be  registered 
in  his  own  name  as  owner :  "  The  second  point  then  arises, 
whether,  if  the  defendant  does  not  choose  to  avail  himself 
of  that  power,  which  for  his  benefit  and  convenience  is  made 
optional  with  him  and  not  with  the  plaintiff,  there  is  not  an 
implied  contract  on  his  part  to  indemnify  the  plaintiff  against 
the  consequences  of  his  (the  defendant's)  suftering  the  plain- 
tiff's name  to  be  continued  on  the  register  after  he  has  done  all 
that  the  nature  of  the  contract  between  him  and  the  defen- 
dant, and  of  the  property  which  was  the  subject  of  it,  would 
require  him  to  do  to  convey  a  perfect  title  to  the  defendant." 
And  under  those  circumstances  the  Court  of  Exchequer  Cham- 
ber held  that  that  implied  contract  did  arise,  and  that  the 
defendant  was  bound  to  indemnify  the  plaintiff ;  and  they  dis- 
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tinguished  the  case  of  Humble  v.  Langston  Q\  of  whicli  I 
wiU  say  nothing  in  the  present  case  ;  they  fulopt  the  prin- 
ciple which  was  laid  down  in  BurTiett  v.  Lynch  (') ;  and 
thev  in  effect  say,  that  where  there  was  an  absolute  parting 
with  the  shares  the  transferor  gets  rid  of  his  shares  and  the 
transferee  accepts  the  shares  cum  onere,  and  undertakes  to 
discharge  all  habiliiy  which  may  arise  in  respect  of  them. 
That  *wa8  the  case  of  Walker  v.  BarOett  (•),  which  is  [247 
not  exactly  in  x>oint^  because  it  did  not  arise  on  the  Compa- 
nies Act,  1862,  and  in  that  case  there  was  no  bankruptcy  of 
the  transferee,  and  there  are  man^  circumstances  in  this  case 
which  did  not  arise  in  that ;  but  in  principle  it  must  be  con- 
sidered to  carrv  the  decision  which  we  are  about  to  come  to. 
It  was  x>ointed  out  in  the  course  of  the  argument  by  my 
Brother  Benman,  that  in  the  judgment  oi  this  court  in 
Maxted  v.  Paine  (^),  this  court  assumed  the  doctrine  which 
is  now  disputed,  viz.,  that,  upon  a  transfer  of  this  descrip- 
tion of  shares  there  is  an  implied  contract  on  the  part  of  the 
transferee  to  indemnify  the  transf ^or  from  any  calls  or  lia- 
bility which  may  arise  in  respect  of  the  shares  during  the 
time  the  transferee  holds  them.  There  ai^  also  other  cases 
on  which  the  court  below  proceeded.  Ex  parte  JP^eviU  (*) 
was  adopted  expressly,  as  mr  as  the  reasoning  of  Lord  Jus- 
tice James  was  concerned,  by  Willes,  J.,  in  giving  judgment 
in  Roberts  v.  Crowe  ('),  and  was  scarcely  demed  by  Mr. 
Herschell  to  be  an  authority  against  the  defendant.  The 
decision  of  the  Court  of  Queen's  Bench  in  the  present  case 
is  based  upon  the  broad  -principle  that  a  person  who  takes 
the  advantage  must  take  tne  disadvantage,  if  any  there  be, 
with  which  tnat  benefit  is  accompanied.  J3ut  it  has  been  at- 
tempted to  distinguish  this  case  from  the  other  cases  upon 
this  ground :  that  in  this  case  the  liability  which  is  sought 
to  be  enforced  upon  the  transferee  is  a  liability  which  does 
not  result  from  the  default  of  the  transferee,  but  is  a  liability 
imposed  by  the  act  of  Parliament  only  m  case  of  inability  to 

Say  on  the  part  of  the  present  sharenolder,  Mozley.  I  un- 
erstood  Mr.  Herschell  to  argue  that  the  principle  which 
might  apply  in  the  ordinary  case  of  transferor  and  trans- 
feree had  no  application  where  the  liability,  on  such  an 
inability  to  pay  as  was  the  foundation  of  the  liability  in  this 
case,  was  created  by  act  of  Parliament.  There  is  also,  no 
doubt  a  distinction  which  was  hinted  at  by  him,  but  not 
much  insisted  on,  that  the  liquidator,  having  failed  to  get 

(»)  7  M.  A  W.,  sn.  (<)  Law  Rep.,  6  Ex.,  at  p.  184. 

(•)  6  B.  4  C,  689.  h)  Law  Rep.,  6  Ch.,  43. 

(')  18  C.  B.,  845;  26  L.  J.  (C.r.)263.  («)  Law  Rq).,  7  0.  P., 629. 
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the  whole  which  the  company  was  entitled  to  from  the  ulti- 
mate shareholders,  Class  A.,  is  not  bound  to  sue  the  contri- 
butories  in  Class  B.  in  their  order  of  date ;  that  he  is  not 
248]  *bound  to  begin  within  the  last  transferor,  and  then 

go  upwards  to  the  original  transferor;  but  that  Class  A., 
eing  one  class  of  shareholders,  if  any  shareholder  in  Class 
A.  fails,  then  recourse  may  be  had  to  Class  B.,  not  one  by 
one,  step  by  step,  but  to  Class  B.  as  a  whole.  There  is  no 
doubt,  as  matter  of  fact,  that  the  liquidator  may  go  to  the 
mesne  transferors  of  shares  in  Class  B.  to  secure-  payment 
from  them,  and  get,  if  he  can,  the  whole  that  is  due  to  the 
company  out  of  any  one  of  them.  There  is  no  doubt  that 
that  IS  so  in  point  of  fact  and  law ;  but  that  does  not  appear 
to  me  to  vary  the  responsibility  which  the  transferees  and 
transferors  respectively  have,  the  one  to  the  other,  arising 
out  of  the  relation  which  is  created  between  them  upon  the 
various  contracts  which  are  made  by  the  one  with  the  other. 
I  apprehend  the  rule  of  law  to  be  that,  if  there  should  be 
twenty  mesne  transferors  between  the  first  holder  and  the 
last  holder,  who  are  all  liable  because  they  have  been  hold- 
ers of  the  shares,within  the  year,  if  the  company  choose  to 
demand  payment  of  any  one  of  them,  he  would  be  bound 
to  pay,  and  would  have  a  right  to  come  on  his  immediate 
transferee  and  say,  "  As  between  you  and  me,  when  I  parted 
with  the  shares  to  you,  the  implied  contract  was,  that  you 
would  discharge  in  respect  of  them  all  liability  that  might 
arise  during  the  time  of  your  holding.  This  is  a  liability 
which  arose  during  the  time  you  held  tne  shares,  though  the 
call  was  not  made  till  after  you  had  parted  with  them.  You 
may  have  some  further  remedy  against  somebody  else,  but 
as  between  you  and  me  that  was  the  contract.  I  have  had 
to  pay,  and  you  must  repay  me."  That  seems  to  me  to  be 
the  short  and  simple  ground  on  which  this  case  may  be  de- 
cided, and  that  is  the  ground  on  which  the  Court  of  Queen's 
Bench  based  their  judgment.  I  think  that  they  are  right, 
and  that  upon  both  points  the  judgment  below  ought  to  be 
affirmed. 

Bramwell,  Pigott,  and  Cleasby,  BB.,  and  Grove  and 
Denman,  JJ.,  concurred. 

Judgment  affirmed. 
Attorneys  for  plaintiff :  Gregory^  RowcUffes  &  Rawle, 
Attorneys  for  defendant :  ElmsLie^  Forsyth  &  Sedgwick. 
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[Law  Reports,  9  Queen's  Bench,  249.] 
February  16,  1874. 

♦Wall  v.  The  City  of  London  Real  Property  [249 
Company,  Limited. 

Agreement  to  grant   Use  of  an  Entrance  to  Premises — Defective   Tide — Measure  of 
Damages  for  Breach  of  Contract. 

By  an  agreement,  dated  the  6th  of  September,  1871,  entered  into  between  the 
plaintiff  and  defendants,  it  appeared  that  the  plaintiff  was  entitled  to  the  residue  of 
a  lease  for  twenty-seven  years,  from  1867,  of  the  Bell  Inn,  situate  in  Bell  Yard,  part  of 
which  had  been  underlet ;  that  the  defendants  had  become  assignees  of  the  underlease, 
and  also  of  a  term  for  160  years,  being  the  reversion  immediately  expectant  on  the  lease 
of  the  Bell  Inn,  vested  in  theplaintiff;  that  the  defendants  had  contracted  for  the  pur- 
chase of  the  freehold  of  the  Bell  Inn,  together  with  other  premises  situate  in  the  Bell 
Yard,  and  that  ^e  same  would  shortly  be  conveyed  to  them  in  fee  simple;  and  that 
for  the  purpose  of  enabling  the  defendants  to  make  alterations  both  in  the  Bell  Inn 
and  in  the  other  premises  contracted  to  be  sold  to  them,  it  had  been  agreed  that  the 
plaintiff  should  surrender  part  of  the  premises  in  the  lease ;  and  it  was  agreed  that 
the  defendants  should  forthwith  grant  to  the  plaintiff  for  the  term,  the  use  and  en- 
joyment of  an  entrance  to  the  Bdl  Inn  from  St  Michaers  Alley.  The  aCTeement 
then  contained  stipulations  that  the  plaintiff  should  surrender  part  of  his  leasehold 
interest  in  the  Bell  Inn,  and  that  the  defendants  should  make  alterations  described 
in  the  agreement,  and  amongst  others,  that  they  should  remove  a  portion  of  the 
existing  buildine  between  St.  MichaeVs  Alley  and  the  Bell  Inn,  and  make  an 
entrance  to  the  Bell  Inn  4  ft.  wide,  and  aprant  to  the  plaintiff  the  use  of  the  entrance 
during  the  residue  of  the  term  for  which  he  held  the  Bell  Inn ;  and  it  was  also 
agreed  that  the  defendants  should,  within  a  limited  time,  complete  the  alterations 
and  execute  the  lease  at  a  peppercorn  rent  to  the  plaintiff  of  the  premises  and  the 
entrance,  for  a  term  of  years  coextensive  with  the  term  for  which  he  held  the  Bell 
Inn,  containing  covenants  similar  to  those  contained  in  his  present  lease.  One  of 
those  covenants  was  a  covenant  by  the  lessor  that  the  lessee  should  quietly  enjoy  the 
premises  without  disturbance  from  the  lessor  or  those  claiming  under  him.  The 
entrance  in  question  was  on  premises  contracted  to  be  purchased  by  the  defendants, 
and  forms  no  part  of  the  Bell  Inn.  The  plaintiff  surrendered  his  part  of  the  prem- 
ises, and  the  defendants  erected  other  buildings  in  their  place,  and  derived  per- 
manent benefit  from  the  agreement.  They  also  made  the  entrance,  and  put  the 
plaintiff  in  possession  of  it ;  but  the  day  after  it  was  stopped  up  by  third  parties. 
The  entrance  had  been  conveyed  to  those  third  parties  oy  on6  S.,  who  was  not  a 
person  claiming  through  the  defendants.  No  lease  had  been  executed.  An  action 
having  been  brought  for  not  granting  the  use  of  the  entrance  : 

Hdd,  that  the  rule  in  Flureau  v.  ThomhOl  (2  W.  Bl.,  1,078)  did  not  apply,  and 
that  the  plaintiff  was  entitled  to  such  damages  as  would  amount  to  the  diflerence 
between  the  present  state  of  things  and  what  it  would  have  been  if  the  contract  had 
been  performed  and  the  plaintiff  bad  got  a  title  to  the  entrance 

Case  stated  by  an  arbitrator  under  an  order  at  Nisi  Prius. 

The  action  was  brought  upon  an  agreement,  dated  the  6th 
of  *September,  1871,  and  the  breaches  alleged  (so  far  [250 
as  they  are  material  to  this  case)  are  that  the  defendants  did 
not  make  an  entrance  to  the  Bell  Tavern  from  St.  Michael's 
Alley,  4  ft.  wide,  nor  grant  to  the  plaintiff  the  use  of  the 
entrance  from  St.  Michael's  Alley  at  all  times  during  the 
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residue  of  the  term  for  which  the  plaintiff  was  possessed  of 
the  Bell  Tavern,  nor  execute  a  lease  at  the  expense  of  the 
defendants  of  (vnter  aZia)  the  entrance  to  the  Bell  Tavern  to 
the  plaintiff.  The  plaintiff  claimed  as  special  damage  that 
he  had  been  unable  to  obtain  an  entrance  to  a  luncheon  bar 
which  he  had  erected,  and  had  been  unable  to  use  the  lunch- 
eon bar,  and  had  thereby  lost  the  money  expended  by  him 
in  the  building,  construction,  and  fitting  up  of  the  luncheon 
bar,  and  had  lost  otiier  larce  sums  of  money  and  profits 
which  he  would  have  derived  from  the  use  thereof. 

The  defendants  pleaded  a  denial  of  ther  agreement  and  a 
denial  of  the  breaches. 

The  facts  of  the  case  and  the  arguments  sufficiently  appear 
in  the  judgment. 

Jan.  20.  Br  (yam  Q.C.  {Ledgard  with  him),  for  the  plain- 
tiff, cited  the  following  cases':  Lock  v.  Furze  (*) ;  Mattock 
V.  Kinglake  (") ;  JRoper  v.  Coombes  (') ;  Bovter  v.  Drake  Q; 
De  Medina  v.  Norman  (•) ;  Strariks  v.  St.  John  (*) ;  Sug.  V . 
A  P.,  p.  573. 

W.  WilliamSy  Q.C.  ^{C.  Bowen  with  him),  for  the  defen- 
dant, cited  Bandy  v.  Cartwright  (') ;  Church  v.  Brown  (') ; 
Foun^ett  v.  FuZler{*). 

Our,  adv.  wU. 

Feb.  16.  The  judgment  of  the  court  (Blackburn,  Quain, 
and  Archibald,  J  J.)  was  delivered  by 

Blackburn,  J. :  The  answers  to  the  questions  in  this  case 
depend  upon  the  true  construction  of  a  very  special  agree- 
ment made  between  the  parties  on  the  6th  of  September, 
251]  1871.  By  the  *recitals  in  that  agreement  it  appears 
that  the  plaintiff  was  entitled  to  the  residue  of  a  lease  for 
twenty-seven  years,  from  1867,  of  the  Bell  Inn,  situate  in 
Bell  Yard,  part  of  which  had  been  underlet ;  that  the  de- 
fendants had  become  assignees  of  the  underlease,  and  also 
of  a  term  for  150  years,  being  the  reversion  immediately 
expectant  on  the  lease  of  the  Bell  Inn  vested  in  the  plaintiff. 
There  is  then  a  recital  that  the  defendants  had  contracted 
for  the  purchase  of  the  freehold  of  the  Bell  Inn,  together 
with  other  premises  situate  in  the  Bell  Yard,  and  that  the 
same  would  shortly  be  conveyed  to  them  in  fee  simple ;  and 
that,  for  the  purpose  of  enabling  the  defendants  to  make 
alterations  both  in  the  Bell  Inn  and  in  the  other  premises 
contracted  to  be  sold  to  them,  it  had  been  agreed  that  the 

(>)  Law  Rep.,  1  C.  P.,  441.  (»)  »  M.  A  W..  820. 

(«)  10  A.  4  E.,  60.  (•)  Law  Rep.,  2  C.  P..  876. 

(»)  6  B.  «fe  C,  634.  D  8  Ex.,  918;  22  L.  J.  (Ex.),  286. 

{*)  6  B.  <k  Ad,  992.  (»)  16  Ves.,  258. 

{»)  n  C.  B.  660;  26  L.  J.  (C.P.),  145. 
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plaintiff  should  surrender  part  of  the  premises  in  his  lease, 
and  that  the  agreements  should  be  entered  into  thereafter 
expressed. 

The  operative  part  of  the  agreement,  as  far  as  material,  is 
that  it  is  agreed  that  the  defendants  should  forthwith  give 
and  grant  to  the  plaintiff  for  the  term  thereinafter  mentioned, 
ijUer  aZia^  the  use  and  enjoyment  of  an  entrance  to  the  Bell 
from  St.  Michael's  Alley,  as  shown  upon  the  plan  attached 
to  the  agreement. 

This  entrance  is  on  the  premises  contracted  to  be  purchased 
by  the  defendants,  and  forms  no  part  of  the  Bell  Inn. 

There  are  then  stipulations  that  the  plaintiff  shall  surren- 
der part  of  his  leasenold  interest  in  the  Bell  Inn,  and  that  the 
defendants  shall  make  alterations  described  in  the  agree- 
ment ;  and,  amongst  others,  that  the  defendants  shall  remove 
a  portion  of  the  existing  building  between  St.  Michael's 
Alley  and  the  Bell,  and  make  an  entrance  to  the  Bell  four 
feet  wide,  and  shall  grant  to  the  plaintiff  the  use  of  the  said 
entrance  at  all  times  during  the  residue  of  the  term  for 
which  he  holds  the  Bell,  subject  to  certain  provisions.  Then 
follows  an  agreement  that  the  defendants  shall  complete 
part  of  the  alterations  within  six  months,  and  shaU,  within 
eight  months,  execute  a  lease  at  a  peppercorn  rent  to  the 
plaintiff  of  these  and,  inter  alia^  the  entrance  aforesaid  for 
a  term  of  years  coextensive  with  the  term  for  which  he  held 
the  Bell,  and  containing  covenants  and  conditions  similar 
to  those  contained  in  his  present  lease.  One  of  the  cove- 
nants in  that  lease  is  a  covenant  by  the  lessor  that  the  lessee 
shall  Quietly  enjoy  the  *premises  without  disturbance  [252 
from  tne  lessor  or  those  claiming  under  him. 

Such  being  the  agr^ment,  it  appears  that  the  plaintiff  did 
surrender  the  part  of  his  premises,  that  the  defendants 
pulled  them  down  and  erected  other  buildings  in  their  place, 
and  have,  as  the  case  finds,  derived  substantial  and  perma- 
nent benefit  from  the  agreement.  They  also  completed  the 
alterations,  and  in  fact  removed  the  part  of  the  buildings 
between  the  Bell  Inn  and  St.  Michael's  Alley,  and  made  the 
entrance  four  feet  wide,  as  stipulated  for,  and  put  the  plain- 
tiff in  possession  of  it ;  but  the  day  after  they  had  done  so 
the  rector  and  church- wardens  stopped  up  the  entrance. 

It  is  found  as  a  fact  that  the  rector  and  church- wardens 
were  owners  in  fee  of  so  much  of  the  entrance  as  to  make 
the  residue  of  no  practical  use.  It  is  stated  that  this  portion 
of  the  entrance  had  been  conveyed  to  the  rector  and  church- 
wardens by  Mr.  Arthur  Saltmarsh  in  fee  by  a  deed  dated 
the  Ist  of  August,  1857.     It  is  not  expressly  stated,  but  we 
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may  intend  that  Saltmarsh  was  one  of  those  through  whom 
the  persons  who  had  contracted  to  sell  the  adjoining  prem- 
ises to  the  defendants  made  title.  He  certainly  was  not  a 
person  claiming  through  the  defendants.  It  is  expressly 
tound  in  the  case  that  the  defendants  bona  fide  believed  that 
they  had  title  to  do  aU  that  they  promised  to  do,  that  they  had 
no  notice  of  the  conveyance  by  Saltmarsh,  and  that  no  n^- 
ligence  or  want  of  due  care  can  be  imputed  to  the  defendants. 

No  lease  has  been  executed. 

Under  th^se  circumstances  the  questions  asked  in  the 
case  are : 

1st.  Whether  the  plaintiff  is  entitled  to  nominal  damages 
only. 

2d.  On  what  principle  the  damages  are  to  be  assessed. 

It  is  not  necessary  to  wait  for  the  decision  of  the  Houde 
of  Lords  in  Bain  v.  FofherailL  now  standing  for  judgment 
in  that  house,  as  we  think  tnat  the  rule  in  Ftureau  v. 
ThornhiU  Q  cannot  possibly  apply  to  a  case  like  the  pres- 
ent, where  it  appears  on  the  face  of  the  agreement  that  the 
defendants  had  not  yet  got  any  title,  and  that  no  abstract  of 
title  was  to  be  waited  for,  but  that  the  plaintiff  was  forth- 
with to  execute  his  part  of  the  agreement,  and  it  appears  did 
235]  ill  fact  execute  it  in  a  way  that  can  never  be  *undone, 
and  which,  as  it  is  found,  has  conferred  on  the  defendants 
substantial  and  permanent  benefit. 

And  this  was  scarcely  contested  on  the  argument  A  more 
plausible  point  was  made  on  account  of  the  terms  of  the  cove- 
nants in  the  lease  which,  the  defendants  were  to  grant  to  the 
Slaintiff.  Audit  was  argued  that  the  promise,  as  to  the 
efendants'  title  and  power  to  grant,  to  be  implied  from  the 
agreement  to  grant  the  plaintin  this  entrance,  must  be  cut 
down  to  a  promise  to  the  same  limited  extent  as  that  in  the 
lease.  We  do  not,  however,  think  that  we  ought  to  put 
this  construction  on  the  agreement.  It  appears  on  the  mce 
of  the  agreement  that  at  the  time  when  the  defendants 
agreed  forthwith  to  give  and  grant  to  the  plaintiff  the  use  and 
enjoyment  of  the  entrance,  they  were  purchasers  who  ex- 
pected to  have  a  title  conveyed  to  them,  out  had  not  yet  got 
it ;  and  the  plaintiff  was,  in  consideration  of  this  grant,  imme- 
diately, and  without  waiting  to  see  what  title  they  should 
get,  to  give  up  his  property.  It  is  impossible  to  suppose 
that  the  plaintiff  intended  to  part  with  it  merely  for  a  prom- 
ise that  the  defendants  should  hereafter  grant  him  this 
entrance  if  they  should  succeed  in  getting  title  thereto,  and 
that,  if  they  could  not,  he  was  to  have  nothing.     We  think 

(')  2  W.  BL,  1078. 
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that  we  may  well  hold  that  the  true  meaning  of  this  partic- 
ular agreement  is,  that  the  promise  as  between  the  plaintiff 
and  defendants  was  absolute,  but  that  the  covenant  to  be 
inserted  in  the  lease,  which  would  run  with  the  land  and 
regulate  the  rights  of  the  assignees  of  the  lease,  was  to  be  re- 
stricted. 

We  answer  the  first  question  by  saying  that  the  plaintiff 
is  not  confined  to  nominal  damages  only.  To  the  second  we 
answer  that  the  arbitrator  must  apply  the  general  rule  of 
common  law,  and  ascertain  as  well  as  he  can  what  the  pe- 
cuniary amount  is  of  the  difference  between  the  present  state 
of  things  and  what  it  would  have  been  if  the  contract  had 
been  performed  and  the  plaintiff  had  got  a  title  to  this 
entrance. 

The  various  matters  mentioned  in  the  case  are  all  material 
in  estimating  what  that  difference  is,  but  do  not  in  them- 
selves form  the  measure  of  it. 

Judgment  for  the  plaintiff . 

Attorneys  for  plaintiff :  Symes^  Sandilarids  <fe  Humphry. 
Attorneys  for  defendants:  Tathams^  Curling^    Walls  & 
Pym. 


[Law  Reports,  9  Queen's  Bench,  264.] 
Jan.  24,  1874. 

*Maund,  Appellant ;  Mason,  Respondent.        [254 

Poor  Law — iZ  Eliz.  e.  2,  ».  7—"  Ckildrerr^Non4iabUiiy  of  Orandchild  to  maintam 

Grandfather, 

By  43  Eliz.  c.  2,  s.  7,  the  father  and  grandfather,  and  the  mother  and  grandmother, 
and  the  children  of  every  poor  .  .  .  person,  .  .  .  being  of  sufficient  abuity,  shall,  at 
their  own  charges,  relieve  and  maintain  every  such  poor  person : 

Held,  that  the  word  "  children"  does  not  include  mndchildren ;  and  that  a  grand- 
child is  not  liable  for  the  maintenance  of  his  granduther. 

Case  stated  by  justices  of  the  city  of  Worcester,  under  20 
&  21  Vict.  c.  43. 

The  respondent  was  summoned  by  the  appellant  before 
the  justices,  under  s.  7  of  43  Eliz.  c.  2,  and  cnarged  that  he, 
the  respondent,  being  then  a  person  of  sufficient  ability  to 
support  or  relieve  his  grandfather  Robert  Gell,  a  poor  per- 
son unable  to  work,  and  chargeable  to  the  common  fund  of 
the  Worcester  Poor  Law  Union,  did  neglect  and  refuse  so 
to  do. 

By  43  Eliz.  c.  2,  s.  7:  ''The  father  and  ^ndfather  and 
the  mother  and  grandmother,  and  the  children  of  every 
poor,  old,  blind,  lame,  and  impotent  person,  or  other  poor 
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person  not  able  to  work,  being  of  sufficient  ability,  shall  at 
their  own  charges  relieve  and  maintain  every  such  poor 
person." 

At  the  hearing  the  chargeability  of  the  grandfather  and 
the  sufficiency  of  the  ability  of  his  grandson,  the  respon- 
dent, to  relieve  and  maintain  him  were  not  disputed  on  the 
part  of  the  respondent,  but  his  liability  as  a  grandchild  was 
denied  on  the  ground  that  "children"  only  were  mentioned 
in  the  statute. 

It  was  contended  on  the  part  of  the  appellant  that  the 
word  children  should  be  construed  to  mean  and  include  a 
grandchild,  and  that  the  respondent  should  be  accordingly 
held  liable  to  relieve  and  maintain  his  grandfather. 

The  justices  dismissed  the  summons,  being  of  opinion  that 
the  statute  did  not  create  a  liability  upon  grandchildren,  and 
for  the  following  reasons :  First,  that  the  statute  specaally 
enumerated  the  degrees  of  relationship  which  diaU  create 
a  liability  to  relieve  and  maintain,  amongst  which  ^randchil- 
255]  dren  are  not  included.  *Secondly,  if  the  fegislature 
had  intended  to  extend  the  liability  to  grandchildren,  the 
words  "  and  grandchildren"  would  nave  been  added  after 
the  word  "children."  Thirdly,  that  as  the  statute  imposes 
a  substantial  liability  not  imposed  at  common  law,  and  in 
default  of  obeying  an  order  creates  a  criminal  liability  also, 
they  did  not  feel  at  liberty  to  construe  its  words  to  extend 
to. a  class  of  relations  not  made  liable  expressly  or  by  neces- 
sary implication.  Fourthly,  that  there  is  no  latitude  in  the 
wording  of  the  statute  admitting  the  importation  of  a  liability 
upon  persons  in  any  other  degree  of  relationship  than  those 
enumerated. 

AnstiCj  for  the  appellant:  There  is  no  direct  authority 
that  a  grandchild  is  liable,  under  s.  7  of  43  Eliz.  c.  2,  to 
maintain  his  grandfather;  but  the  dicta  of  the  judges  in 
Walton  V.  Spark  (*)  seem  to  show  that  the  word  "  children" 
in  the  statute  is  extended  to  grandchildren.  Children  have 
in  the  construction  of  wills-been  held  to  mean  descendants, 
and  the  word  "  children"  in  s.  7  might  well  mean  descen- 
dants. 

[QuAiN,  J. :  The  4  &  5  Will.  4,  c.  76,  s.  78,  follows  the 
language  of  the  statute  of  Elizabeth.  Although  a  grand- 
father must  support  his  grandchildren,  yet  grandcmldren 
are  not  liable  to  snpport  their  grandfathers.] 

No  doubt  it  has  been  held  that  a  man  is  not  liable  for  the 
maintenance  of  collateral  relations ;  neither  does  the  enact- 

(»)  Comb.,  820;  Skin.,  666;  Holt,  671. 
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ment  relate  to  relations  by  marriage:   Hex  v.  MundenQ); 
Hex  V.  Bempsani^) ;  Cooper  v.  Martini*). 

[Blaokburk,  J. :  Do  not  all  those  cases  show  that  the 
-words  of  the  statute  are  to  be  construed  according  to  their 
natural  meaning?] 

Bosanqtiet^  for  the  respondent,  was  not  heard. 

Blackburn,  J.:  The  word  '* children"  in  s.  7  of  43 
Eliz.  c.  2,  means  children,  and  we  cannot  extend  its  meaning. 

QuAiN,  J. :  The  59  Geo.  3,  c.  12,  s.  26,  which  empowers 
justices  *in  petty  sessions  to  order  relief  in  the  same  [266 
manner  as  justices  in  quarter  sessions,  follows  the  exact 
words  of  43  Eliz.  c.  2.  Those  words  must  receive  their  natu- 
ral meaning. 

Archibald,  J.,  concurred. 

Judgment/or  the  respondent. 

Attorneys  for  appellant :  Prior ^  Bigg  &  Co. 
Attorney  for  respondent :  J.  Needham. 

(>)  1  Str.,  190.  O  2  Stp.,  966.  (»)  4  Bast,  76. 


P^iaw  Reports,  9  Queen's  Bench,  268.] 
Feb.  8,  1874. 

♦Sneesby  v.  The  Lancashire  and  Torkshiri;  [263 
Railway  Company. 

An/tfoy  Company — NegligmtcB — OomequerUial  Damoffet, 

A  herd  of  plaintiff's  beasts  were  being  driven,  at  11  o'clock  p.m.,  along  an  ooca- 
pation  road  to  some  fields.  The  road  crossed  a  siding  of  the  defendants'  railway  on 
a  level,  and  while  the  catUe  were  crossing  the  siding  the  defendant^  servants  negli- 
gently sent  some  trucks  down  an  incline  into  the  siding,  which  divided  the  cattle 
into  two  lots,  and  frightened  them,  and  they  mshed  away  with  the  drovers  after 
them.  The  drovers  succeeded  in  recovering  most  of  the  cattle,  bnt  thev  were  unable 
to  recover  six  of  them,  which  were  ultimately  found  at  between  8  and  4  a.m.  lying 
dead  or  dying  on  anoUier  part  of  the  railway ;  and  it  appeared  that  they  had  eone 
along  the  occupation  road  up  to  a  garden  and  orchard  about  a  quarter  of  a  mile  nrom 
the  level  crossing,  had  g^t  into  the  garden  through  defect  in  the  fences,  and  so  on  to 
the  line.  There  was  no  evidence  as  to  when  the  train  had  passed  which  ran  over 
the  cattle: 

Held,  that,  it  being  admitted  that  the  defendants  had  been  guilty  of  negli^nce 
which  caused  the  drovers  to  lose  control  over  the  cattle,  and  it  being  also  adnutted 
that  the  plaintiff's  men  had  done  all  they  could  to  recover  control  over  the  beasts 
and  had  not  been  able  to  do  so  before  they  were  killed,  thdr  death  was  the  oonse- 
qnence  of  the  defendanta^  negligence ;  and  the  damage  was  not  too  remote. 

Declaration,  that  defendants  were  possessed  of  a  rail- 
way and  sidings,  and  of  trucks  for  the  conveyance  of  goods 
on  the  railway,  that  the  sidings  crossed  an  occupation  road 
on  a  level,  and  the  defendants  so  carelessly  and  negligently 
8  Eng.  Rep.  43 
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managed  their  railway,  sidings,  and  tracks  that  the  tracks 
were  saddenly  driven  down  apon  and  against  certain  cattle 
of  the  plaintiff  while  they  were  lawf aUv  passing  over  the 
crossing  alon^  the  occupation  road,  witnont  any  warning 
having  been  given  by  the  defendants'  servants  to  the  persons 
in  charge  of  the  cattle,  whereby  some  of  the  cattle  were 
divided  from  the  persons  in  charge  of  them,  and  were 
frightened  and  escaped  on  to  another  part  of  the  railway 
and  were  killed  by  a  passing;  train,  and  others  of  the  cattle, 
being  so  frightened  and  divided  from  the  persons  in  charge, 
ran  along  the  occapation  road  to  a  place  where  the  fences 
dividing  the  road  from  the  railway  were  imperfect,  and 
escaped  through  another  fence  on  to  the  railway  and  were 
kill^  by  a  passing  train. 

Second  count,  that  defendants  were  possessed  of  a  rail- 
way, and  were  subject  to  the  provisions  of  the  Railway 
264]  Clauses  Consolidation  *Act,  and  certain  cattle  of 
plaintiff  were  lawfully  passing  along  an  occupation  road 
adjoining  certain  land  taken  for  the  use  of  the  railway,  and 
it  was  the  duty  of  defendants  to  maintain  a  good  and 
sufficient  fence  oetween  the  roads  and  the  land  so  taken, 
yet  defendants,  neglecting  their  duty,  maintained  so  in- 
sufficient a  fence  tnat  plaintiff's  cattle  escaped  on  to  the 
railway  through  th6  said  fence,  and  were  killed  by  a  pass- 
ing train. 

Pleas :  1.  Not  guilty.  2.  That  the  cattle  were  not  plain- 
tiff s  as  alleged.  3.  To  second  count,  that  the  cattle  were 
not  lawfully  passing  over  the  crossing.  4.  To  second  count, 
that  the  cattle  were  not  lawfuUy  passing  along  the  occupa- 
tion road  as  alleged.  5.  To  second  count,  that  the  defen- 
dants were  not  subject  as  to  the  said  railway  to  the  Railways 
Clauses  Consolidation  Act. 

Issue  joined. 

At  the  trial  before  the  late  Chief  Justice  Bovill,  at  the 
Leeds  Spring  Assizes,  1873,  the  following  facts  were  admit- 
ted :  Tne  plaintiff,  a  cattle  dealer,  had  sent  a  drove  of 
twenty-nine  fat  beasts  by  railway  for  the  Wakefield  Wed- 
nesday market;  on  their  arrival  at  Wakefield  the  night 
before,  they  were  driven,  about  11  p.m.,  along  an  occupa- 
tion road  to  a  field  where  they  were  to  be  kept  ready  for  the 
market ;  the  road  crosses  some  sidings  of  the  defendants' 
railway  on  a  level,  and  while  the  cattle  were  crossing  the 
sidings  the  defendants'  servants  negligently,  and  without 
any  warning  to  the  persons  in  charge  of  the  cattle,  let  some 
trucks  run  violently  down  an  incline  into  the  sidings ;  this 
separated  the  cattle  into  two  divisions  and  so  frightened 
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them  that  they  escaped  from  the  control  of  the  drovers  and 
rushed  away.  The  drovers  went  after  them,  and  succeeded 
in  recovering  most  of  the  cattle ;  but  six  or  seven  of  them 
were  not  found  till  between  3  and  4  a.m.5  when  they  were 
found  lying  dead  or  dying  on  another  part  of  the  defen- 
dants' railway,  having  been  run  over  by  a  train.  Their 
tracks  were  traced  from  the  sidings ;  and  it  appeared  that 
thej^  had  gone  along  the  occupation  road  about  a  quarter  of 
a  mile,  and  had  then  got  into  an  orchard  and  garden  belong- 
ing to  the  defendants,  the  fences  of  which  were  in  a  defec- 
tive state,  and  thence  on  to  the  railway  where  they  were 
found.  There  was  no  evidence  as  to  what  time  the  train 
which  had  run  over  the  cattle  had  passed. 

*0n  these  facts  the  learned  judge  directed  a  nonsuit,  [265 
with  leave  to  move  to  enter  a  verdict  for  the  plaintin  for 
£163  13*. ;  the  court  to  draw  inferences  of  fact. 

A  rule  was  obtained  accordingly,  on  the  grounds  that  the 
defendants  were  guilty  of  negligence,  and  also  of  a  breach 
of  duty  in  resi)ect  of  the  fences ;  and  were  liable  for  the 
death  and  injury  to  the  cattle. 

Pricey  Q.C.,  and  Beasley^  showed  cause :  First,  the  death 
of  the  cattle  was  attributable  to  the  defect  of  the  fences. 
But  the  defendants  were  not  bound  to  keep  up  the  fences  as 
a^inst  the  plaintiff's  cattle,  first,  because  the  Railways 
Clauses  Act  was  ;>assed  after  the  defendants'  special  act ; 
secondly,  because,  if  s.  68  does  apply,  they  were  not  occu- 

Siers  of  the  garden  and  orchard,  and  moreover  the  def en- 
ants  were  not  bound  to  keep  up  the  fences  as  against  the 
?ublic :  Manchester  and  Sheffield  By.  Co.  v.  Wallis  (*) ; 
)aw8on  V.  Midland  Ry.  Co,  ('). 

[QiTAiN,  J.,  referred  to  Rooth  v.  Wilson {^)  and  Ellis  v. 
LoThdon  and  South-  Western  Ry.  Co.  (*).] 

Secondly,  the  defect  of  the  fences  was  the  proximate 
cause  of  the  damage,  and  the  damage  was  too  remote  from 
the  defendants'  negligence.  There  was  a  considerable  lapse 
of  time  between  the  time  when  the  cattle  were  frightened  and 
when  they  were  run  over. 

[Blackbubn,  J. :  There  was  no  evidence  as  to  when  the 
train  passed  which  did  the  mischief.  However,  on  the  facts 
as  left  for  us,  we  must  take  it  that  there  was  no  negligence 
on  the  part  of  the  drovers  in  looking  after  and  endeavoring 
to  recover  the  cattle.  This  is  the  case  of  a  tort,  but  it  is 
somewhat  analogous  to  the  case  of  insurance ;  and  where  a 

(»)  14  C.  B.,  218 ;  28  L.  J.  (C.P.),  86.  (*)  2  H.  A  N.,  424;    26  L.  L.  (Ex.), 

(*)  Law  Rep.,  8  Ex.,  8.  849. 

(«)  1  B.  A  Aid.,  59. 
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ship  is  taken  out  of  the  control  of  the  crew  by  a  peril  insured 
against^  and  is  afterirards  destroyed  by  another  cause,  still 
there  is  a  total  loss  for  which  the  underwriter  is  liable.  The 
loss  here  is  the  same  as  if  the  cattle  had  fallen  into  an  un- 
fenced  quarry.] 

LawreTice  v.  JenJcins  (')  will,  no  doubt,  be  relied  upon  by 
266]  the  *plaintifl ;  but  in  that  case  and  the  cases  cited  in 
it,  the  death  of  the  cattle  was  directly  attributable  to  the 
negligence  in  not  keeping  up  the  fence. 

Meld^  Q.C.  (/.  W.  Mell^  with  him),  in  support  of  the 
rule.  If  it  be  admitted  that  the  plaintiff's  drovers  used  due 
diligence  in  endeavoring  to  recover  the  cattle,  and  could  not 
do  so  before  the  accident  happened  to  them,  the  case  is 
really  not  arguable :  for  then  tne  negligence  of  the  defen- 
dants' servants  was  the  proximate  cause,  and  the  dam^^ 
the  natural  result  of  the  cattle  being  frightened.  In  addi- 
tion to  Lawrence  v.  Jenkins  C)  and  the  other  cases  already 
referred  to,  Anon/vrnozisi^)^  Powell  v.  Salisbury  {^%  Lee  v. 
jRiley{*)j  and  Rill  v.  New  JRiver  Co.  (')  may  be  cited.  The 
last  case  is  directly  in  point.  There  the  defendants  negli* 
gently  allowed  an  escape  of  water,  which  frightened  the 
plaintiff's  horses,  so  that  they  started  on  one  side  and  upset 
the  plaintiff's  carriage  into  a  ditch  which  had  been  negli- 
gently left  unfenced  by  a  third  person ;  and  it  was  held  t-hat 
the  defendants'  negligence  was  the  proximate  cause  of  the 
damage  But,  secondly,  the  defendants  were  liable,  under 
s.  68  of  8  Vict.  c.  20,  for  not  keeping  up  the  fence  of  the 
orchard  and  garden.    [He  was  then  stopped  by  the  court] 

Blaokbubn,  J. :  I  am  of  opinion  that  the  rule  must  be 
made  absolute.  The  facts  seem  to  be  that,  by  what  is  ad- 
mitted to  have  been  negligence  on  the  part  of  the  servants 
of  the  company,  the  cattle  of  the  plaintiff,  as  they  were 
crossing  the  railway  on  the  level,  were  frightened  and  scat- 
tered, so  that  for  a  time  the  plaintiff's  drovers  lost  control 
of  all  of  them ;  they  recovered  the  chief  part  of  the  cattle, 
but  some  were  found  killed  on  another  railway.  It  hap- 
pens that  this  was  also  the  defendants'  railway ;  and  it  ap- 
pears that  the  cattle  got  on  to  the  railway  through  a  defect 
m  the  fence  of  a  garden  or  orchard  belonging  to  the  defen- 
dants ;  but  from  the  nature  of  the  accident  it  seems  to  me 
that  we  may  treat  the  case  as  if  it  had  been  the  railway  of 
some  other  company,  or  as  if  the  cattle  had  fallen  down  an 
267]  unguarded  *<juarry.    The  question  is,  are  the  defen- 

»)  Law  Rep.,  8  a  B.,  274,  (*)  18  C.  B.   (N.S.),   722;    84  L.  J. 

;«)  1  Vent,  264.  (C.P.),  212. 

»)  2  Y.  A  J.,  391.  (»)  9  B.  A  S„  303. 
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dants,  whose  negli^enee  drove  the  cattle  out  of  the  custody 
of  the  plaintiff,  Uable  for  their  death,  or  is  the  damage  too 
remote  i  No  doubt  the  rule  of  our  law  is  that  the  immediate^ 
cause,  the  cati^a  proximaj  and  not  the  remote  cause,  is  to 
be  looked  at:  for,  as  Lord  Bacon  says:  '*It  were  infinite 
for  the  law  to  judge  the  causes  of  causes  and  their  impul- 
sions one  of  another ;  therefore  it  contenteth  itself  with  the 
immediate  cause,  and  judseth  of  acts  by  that,  without  look- 
ing to  any  further  degree  (*).  The  rule  is  sometimes  diflBL- 
cmt  to  apply,  but  in  a  case  like  the  present  this  much  is 
clear,  that  so  long  as  the  want'  of  control  over  the  cattle 
remains  without  any  fault  of  the  owner,  the  oaicsa  proxirrM 
is  that  which  caused  the  escape,  for  the  consequences  of 
which  he  who  caused  It  is  responsible.  Suppose,  for  in- 
stance, in  former  times  a  reclaimed  falcon  were  frightened 
and  escaped,  the  natural  consequence  would  be  that  it  would 
be  lost  altogether,  and  the  person  who  negligently  frightened 
it  would  be  liable.  The  natural  and  proximate  consequence 
was  that  it  would  not  be  got  back  at  ^1.  So,  if  you  have 
lost  control  of  cattle  and  cannot  get  them  back  under  your 
control  till  they  have  run  into  dafiger  and  are  killed,  the 
death  is  a  natural  consequence  of  the  negligence  which 
caused  you  to  lose  control  of  them.  It  is  the  most  natural 
conse(]^uence  of  cattle  being  frightened  that  they  should  go 
^Hoping  about  and  get  into  a  dangerous  position,  and,  ber 
mg  in  the  neighborhood  of  railways^  should  get  on  the  line 
and  be  run  over  by  a  passing  train,  whether  that  of  the  de- 
fendants or  not  is  immaterial.  When  once  it  is  established 
that  the  cattle  were  driven  out  of  the  control  of  the  plaintiff 
by  the  defendants'  negligence  and  that  the  control  could  not 
be  recovered  till  thev  were  killed,  which  was  the  natural 
consequence  of  their  being  uncontrolled,  the  liability  of  the 
defendants  is  beyond  dispute.  Lav>re7hce  v.  Jenkins  {*} 
seems  directly  in  point ;  the  other  cases  when  looked  into  do 
not  go  quite  so  far ;  but  on  principle  there  can  be  no  doubt 
that  the  defendants  are  liable. 

QuAiN^,  J. :  It  is  well  established  that  a  person  is  liable  for 
all  the  consequences  of  his  wrongful  act :  of  which  the  well- 
known  case  of  Scott  v.  Shepherd  {')  is  an  instance ;  where  a 
squib,  having  *been  thrown  in  a  crowd,  and  having  [268 
been  hastily  thrown  away  by  two  other  persons,  and  ulti- 
mately injured  the  plaintiff,  the  wrongdoer,  the  original 
thrower,  was  held  liable.  So,  where  the  plaintiff's  cattle  got 
through  a  defective  hedge  which  the  defendant  was  bound 

(»)  Bac  Max.  Reg.,  1.  .    («)  Law  Rep.,  8  Q.  B.,  214, 

{»)  2  W.  Bl.  892;  1  Sm.  L.  C,  417. 
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to  keep  in  repair,  and  were  killed,  in  one  case  by  fallineinto 
a  pit,  and  in  another  by  the  falling  of  a  haystack  upontnem, 
the  defendant  was  held  liable.  Here  the  defendants'  porters, 
who  were  responsible  for  the  proper  management  of  the 
sidings  and  level  crossing,  are  the  persons  doing  the  illegal 
act,  me  consequence  of  which  was  the  escape  and  death  of 
the  cattle.  In  a  case  of  contract  the  question  is  very  diflfer- 
ent.  In  tort  the  defendant  is  liable  for  all  the  consequences 
of  his  illegal  act  where  they  are  not  so  remote-as  to  have  no 
direct  connection  with  the  act,  as  the  lapse  of  time  for  in- 
stance. Applying  that  to  the  present  case,  I  think  the  dam- 
age to  the  cattle  was  not  so  remote  from  the*  injurious  act  as 
not  to  be  the  natural  consequence  of  the  act  The  injurious 
act  was  the  negligence  of  the  defendants'  servants  in  allow- 
ing trucks  to  m  suddenly  shunted  across  a  level  crossing  at 
eleven  o'clock  at  night  without  any  warning,  so  that  the 
plaintiffs  cattle  were  frightened.  The  place  was  very  dan- 
gerous from  the  numerous  branch  railways,  and  they,  naving 
escaped  from  the  plaintiffs  control,  got  on  to  one  of  the  rail- 
ways and  were  killed  on  the  same  night.  These  circum- 
stances, I  think,  bring  the  case  within  the  rule ;  and  the 
death  of  the  cattle  was  not  so  remote  from  the  negligence  of 
the  defendants  as  to  render  the  damages  not  recoverable. 

Archibald,  J, :  When  the  facts  are  understood,  there  can 
be  no  doubt  as  to  the  application  of  the  rule  that  a  wrong- 
doer is  liable  for  all  the  consequences  of  his  wrongful  act. 
The  defendants'  servants  had  been  guilty  of  a  wrongful  act, 
and  the  important  fact,  (which,  it  appears,  at  the  trial  was 
conceded)  is  that,  although  all  was  done  that  could  be  done, 
it  was  impossible  for  the  drovers  to  regain  control  of  some  of 
the  cattle  before  they  were  killed.  The  natural  consequence 
of  the  cattle  being  frightened  was  that  they  should  stray, 
and,  so  straying  in  the  neighborhood  of  a  railway,  should 
get  on  to  it,  and  so,  lying  down  or  remaining  on  it,  should  be 
run  over  by  a  passing  train.  Therefore  afl  is  referable,  as 
269]  the  *proximate  cause,  to  the  original  negligence  of  the 
defendants'  servants. 

jRtde  absoltUe. 

Attorneys  for  plaintiff:  Clarke  <fe  Son^  for  Wainright^ 
Manchester. 

Attorneys  for  defendants:  Clarice^  Woodcott  &  Co. ^  for 
Orundy  &  Co,^  Manchester. 
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[Law  Reports,  9  Queen's  Bench,  269.] 
Jan.  21,  1874. 

Cape  v.  Scott  and  Another. 

Distreu,  Damage  fecuant — Common  pur  eau$e  de  viciftoffe. 

The  principle  laid  do¥m  in  ffall  v.  ffanU-ng  (4  Bnrr.,  2426),  that  one  commoner 
<»umot  distrain  the  cattle  of  another  commoner  because  they  come  upon  the  common- 
able land  by  color  of  right,  applies  to  common  pur  cause  de  yidnage  as  well  as  to 
common  appurtenant 

Replevin  for  twenty  sheep. 

Avowry  and  cognizance,  that  the  land  on  which  the  sheep 
were  taken  was  a  portion  of  the  common  and  waste  land  of 
the  manor  of  CaldlDeck,  in  the  county  of  Cumberland ;  and 
the  defendant  Scott  avows,  and  the  defendant  Hudson  ac- 
knowledges, the  taking  of  the  sheep,  because,  at  the  time 
when,  &c.,  the  defendant  Scott  was  tne  possessor  and  occu- 
pier of  certain  lands  and  tenements  in  the  manor  and  parish 
of  Caldbeck:  the  occupiers  whereof  have  for  thirty  years* 
before  this  suit  enjoyed  as  of  right,  and  without  interruption, 
common  of  pasture  on  the  common  or  waste  lands  of  the 
manor  of  Caldbeck  for  all  their  sheep  and  other  commonable 
cattle  levant  and  couchant.upon  their  lands  and  tenements 
BO  in  the  possession  and  occupation  of  Scott  at  all  times  of 
the  year,  as  to  the  lands  and  tenements  of  Scott  appertain- 
ing ;  and  because  the  sheep  were  wrongfully  in  and  upon  the 
common  and  waste  lands  of  the  manor  of  Caldbeck,  depas- 
turing and  doing  damage  there,  so  that  the  defendant  Scott 
cotlld  not  enjoy  his  right  of  common  as  he  otherwise  could 
and  might  have  done,  the  defendant  Scott  avows,  and  the 
defendant  Hudson  acknowledges,  the  taking  of  the  sheep  in 
the  common  or  waste  lands  of  the  manor  oi  Caldbeck,  and 
justly,  &c.,  as  a  distress  for  the  damage. 

Plea,  that  the  land  in  the  declaration  mentioned  was  at  the 
time  *when,  &c.,  a  common  called  Caldbeck  common,  [270 
forming  part  of  the  common  and  waste  lands  of  the  manor 
of  Caldbeck,  and  lay  and  from  time  immemorial  had  lain 
contiguous  to  a  common  called  Uldale  common,  forming  part 
of  the  common  and  waste  land  of  the  manor  of  Uldale,  and 
had  never  been  divided  or  separated  from  the  last-mentioned 
common  by  any  hedge  or  fence  whatsoever  sufficient  to  jjre- 
vent  cattle  from  time  to  time  feeding  on  either  common  going 
or  escaping  on  to  the  other  common ;  and  that  from  time 
immemorial  the  cattle  duly  put  on  either  of  the  commons  in 
exercise  of  rlglits  of  common  have  gone  and  escaped,  and 
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been  accnstomed  to  go  and  escape,  on  to  the  other  common, 
and  there  to  intermix  with  and  feed  with  the  cattle  from  time 
to  time  feeding  on  such  other  common ;  and  that  the  plain- 
tiff is  possessed  of  a  messnaffe  and  lands  in  the  parish  of 
TJldale,  the  occupiers  of  whicn  for  thirty  years  before  this 
suit  enjoyed  as  of  right  and  without  interruption  common  of 
pasture  over  TJldale  common  for  all  their  cattle  levant  and 
couchant  upon  the  land  of  the  plaintiff,  at  all  times  of  the 
year,  as  to  the  land  of  the  plainuff  appertaining ;  and  that, 
being  in  possession  of  such  messuage  and  land,  he  put  the 
sheep,  being  his  own  sheep,  levant  and  couchant,  upon  the 
land  of  the  plaintiff  upon  Uldale  common,  in  exercise  of  his 
ri^ht  of  common,  and  the  sheep  of  the  plaintiff  afterwards 
of  their  own  accord,  and  without  the  knowledge  and  consent 
of  the  plaintiff,  went  and  escaped  out  of  Uldale  common  on 
to  Caldt)eck  common  and  intermixed  and  fed  with  the  cattle 
thwi  and  there  feeding  on  Oaldbeck  common,  and  remained 
and  continued  on  Caldbeck  common,  on  the  occasion  afore- 
said, without  the  knowledge  of  the  plaintiff,  and  there  ne- 
•cessarily  and  unavoidably  a  little  trod!^down  and  depastured, 
&c.,  and  necessarily  did  damage  as  in  the  avowries  and  cog- 
nizances mentioned  C). 

New  assignment,  that  the  avowries  and  cognizances  are 
not  merely  m  respect  of  the  matters  and  acts  in  the  plea 
attempted  to  be  justified,  but  also  in  respect  of  the  sheep 
mentioned  in  the  plea  being  more  than  were  levant  and  cou- 
chant on  the  land  of  the  plaintiff,  and  also  in  respect  of  the 
sheep  put  upon  the  common  of  Uldale  by  all  the  persons 
having  rights  of  common  pasture  thereon  beinp  more  than 
271]  the  number  of  sheep  proportionable  to  *the  extent  of 
the  common  of  Uldale  as  compared  with  the  common  of 
Caldbeck,  and  also  in  respect  of  the  plaintiff  having  com- 
mitted acts  mentioned  in  the  avowries  and  cognizant  to  a 
^eater  extent  and  for  other  purposes  than  those  mentioned 
10  the  plea  and  attempted  to  be  justified. 

Demurrer  to  the  plea  and  to  the  new  assignment,  and  join- 
der in  demurrers. 

BompciSj  in  support  of  the  plea  and  demurrer  to  the  new 
assignment :  The  main  question  raised  on  these  demurrers 
IB,  whether  where  common  pur  cause  de  vicinage  exists  one 
commoner  can  distrain  another  commoner's  cattle  for  a  sur- 
charge. It  will  scarcelv  be  contended  that  in  the  case  of 
common  appurtenant,  if  the  cattle  are  on  the  land  under  a 
color  of  right,  a  commoner  can  take  the  law  into  his  own 
haads  and  distrain  the  cattle.     The  only  instajice  in  which  a 

(*)  There  were  other  pleadings  raising  the  same  point 
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commoner  can  distrain  is,  where  the  cattle  of  a  stranger  have 
either  escaped  or  been  driven  on  to  the  land  subject  to  the 
right  of  common :  Morris^  Cdse  Q).  When  the  common  is 
surcharged,  the  proper  remedy  is  by  action :  Hobert  Mwry^ 
Case{*)^  where  it  was  decided  that  a  commoner  having  a  right 
of  common  may  have  an  action  on  the  case  against  a  stranger 
for  putting  beasts  on  to  the  common,  by  which  he  cannot  have 
his  common  of  pasture  in  so  beneficial  a  manner  as  before ; 
and  it  is  not  necessary  for  the  commoner  who  sues  to  show 
whether  the  injury  he  complains  of  was  or  was  not  a  sur- 
chai^e  by  a  fellow  commoner :  it  is  suflGicAent  to  allege  that 
the  defendant  has  turned  his  cattle  on  to  the  land,  and  thereby 
encroached  on  the  plaintiff's  right  of  common :  Atkinson  v. 
Teesdale  (').  In  the  judgment  in  that  case  (')  reference  is 
made  to  a  case  decided  in  HU.,  6  Jac.  C.  B.  rotulo  1427,  in 
which  Ingland,  a  commoner,  had  the  like  judgment  where 
the  verdict  was  found  as  in  Marys^  Case^  and  the  cattle  es- 
caped, the  defendant  pretending  to  have  common  pur  cause 
de  vicinage.  It  is  true  that  common  of  vicinage  is  not  a 
right,  it-is  but  matter  of  excuse  for  a  trespass :  PricTiard  v. 
Powell  (*) ;  but  this  does  not  mean  that  it  is  not  a  privilege 
recognized  by  law.  In  EUis  v.  Bowles  (*)  it  was  held,  that 
if  a  commoner  having  a  right  *of  common  for  one  [272 
beast  put  on  two,  the  lord  can  only  distrain  the  last  one  put 
on.  This  shows  that  the  power  of  distress  even  in  the  lord 
is  limited. 

[Blaokbubk,  J.:  That  case  seems  to  be  an  authority  to 
show  that  the  lord  can  in  some  cases  distrain  the  commoners' 
cattle.  On  the  other  hand,  in  Oilbert  on  Distress,  at  p.  23, 
it  is  stated,  ^^  If  a  man  who  has  a  right  of  common  upon  the 
lord's  waste  for  cattle,  levant  and  couchant,  on  his  land,  sur- 
charge the  common,  the  lord  for  that  cause  cannot  distrain ; 
and  where  a  man  turns  in  his  cattle  under  some  color  of 
right  of  common,  the  lord  cannot  distrain."  The  authority 
for  this  position  is  an  anonymous  case  in  Wilson^  s  Reports  ('), 
where  certain  expressions  of  the  judges  are  reported ;  they 
are  merely  dicta,  but  they  are  entitled  to  weight  by  being 
adopted  in  GUlbert.] 

In  Hoddesdon  v.  Oresil  ('),  the  reason  ^ven  whv  a  com- 
moner can  distrain  the  cattle  of  a  stranger  is,  that  they  come 
upon  the  land  without  color  of  right ;  it  follows  from  this, 
that  although  a  commoner  may  surcharge,  he  has  in  every 

0)  Godbolt,  186.  (»)  10  Q.  B.,  689. 

O  9  Co.  Rep.,  1116.  («)  WiUes,  688. 

(»)  8  Wils.,  278.  n  8  Wils.,  126. 

(*)  8  Wils.,  at  p.  289.  (»)  Yelv.,  104. 

8  Eng.  Rep.  44 
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case  a  prima  facie  right  to  have  his  cattle  upon  the  land, 
and  therefore  that  they  cannot  be  distrained  under  any  cir- 
cumstances by  a  fellow  commoner.  In  Dixon  v.  James  (*), 
mentioned  in  the  judgment  in  Atkinson  v.  TeesdaZe(^\  it  is 
laid  down  that  one  commoner  cannot  distrain  the  cattle  of  a 
fellow  commoner,  althou^  he  majr  distrain  the  cattle  of  a 
stranger.  In  Freeman^  s  Reports  it  is  said  the  question  arose 
pijon  demurrer,  but  there  is  no  judgment  given :  in  LiUwj/che 
it  is  said  to  have  arisen  in  arrest  of  -judgment,  and  again  no 
decision  was  come  to ;  but  in  the  judgment  of  Atkinson  v. 
Teesdale  ("),  it  is  stated,  "  and  after  verdict  for  the  defendant 
the  judgment  was  arrested  because  one  commoner  cannot 
distmin  the  cattle  of  another  commoner,  although  he  may 
distrain  the  cattle  of  a  stranger." 

[Blackburn,  J.:  That  is  precisely  a  similar  point  to  the 
question  in  Hall  v.  Harding  Cy] 

It  will  be  said,  on  the  autnority  of  Corbet's  Case(^\  that 
the  number  of  cattle  must  be  in  proportion  to  the  extent  of 
273]  the  *commonable  land  upon  which  they  are  turned. 
If  this  be  so,  the  plea  alleges  that  the  cattle  duly  put  on 
the  common  have  escaped,  &c. ;  this  allegation  will  compel 
the  plaintiff  to  prove  that  the  right  to  the  common  has  been 
enjoyed  according  to  law,  and  as  is  said  in  the  judgment  in 
Prichard  v.  Powell {*)^  "all  that  is  necessary  for  the  plead- 
ing to  show  is,  that  the  cattle  were  lawfully  on  their  own 
common  before  they  strayed." 

Orompton,  contra:  The  plea  is  bad.  It  consists  of  two 
parts  ;  first,  it  sets  up  a  prescriptive  right  between  the  com- , 
moners  of  Uldale  and  the  commoners  of  Caldbeck;  and 
secondly,  it  shows  that  the  plaintiff  has  a  right,  under  the 
Prescription  Act,  over  the  common  of  Uldale.  The  objec- 
tion to  the  plea  is  that  the  prescriptive  right  between  the 
two  commons  is  not  suflBiciently  and  accurately  set  out. 

[Blackburn,  J. :  The  plea  alleges  the  cattle  were  *'  duly" 
put  on  the  common.  Such  an  objection  might  formerly  be 
valid  on  special  demurrer,  but  not  nowij 

The  objection  is  one  of  substance:  It  is  quite  consistent 
with  the  plea  that  the  plaintiff  has  only  put  the  proper 
number  oi  cattle  on  to  Uldale  common ;  but  that,  owing  to 
recent  grants  of  common  of  pasture  by  the  lord  of  the  manor 
or  by  the  overstocking  of  Uldale  common  by  other  common- 
ers, Uldale  common  has  been  surcharged,  and  more  cattle 
have  been  turned  on  to  Uldale  common  than  it  could  sup- 

(>)  Freemen.  273 ;  2  Lutw.,  1238.  (*)  1  Rep.^  5  a. 

(«)  8  Wils.,  at  p.  291.  (»)  10  a  B.,  at  p.  603. 

(3)  4  Burr.,  2426. 
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I)ort.  If  there  were  more  cattle  on  Uldale  common  than  that 
common  could  support,  and  they  straved  on  to  Caldbeck 
common,  the  distress  would  be  lawful,  although  the  plaintiff 
had  not  exceeded  the  number  of  cattle  which  he  was  entitled 
to  turn  on. 

[Blackburn,  J. :  I  cannot  assent  to  that  argument ;  it 
would  be  wrong  to  allow  the  plaintiff's  cattle  to  be  seized 
as  a  remedy  for  the  encroachment  of  other  commoners.] 

The  defendants  were  compelled  to  distrain,  for  they  had 
no  other  remedy. 

[Blackburn,  J. :  This  case  is  not  distinguishable  from 
JBaU  V.  Harding  C).  Where  cattle  are  on  a  common  under 
a  color  of  right  tney  cannot  be  distrained,  at  least,  by  a 
commoner ;  and  when  cattle  are  upon  land  subject  to  com- 
mon pur  cause  de  ^vicinage,  it  seems  to  me  that  there  is  [274 
as  much  color  of  right  for  their  feeding  upon  the  commonable 
land  as  if  they  were  turned  on  under  a  right  of  common  ap- 
purtenant.] 

This  case  is  distinguishable  from  Sail  v.  Harding  C)  on 
the  ground  that  common  pur  cause  de  vicinage  is  a  mere 
excuse  for  a  trespasi^.  The  cattle  have  no  right  to  be  on  the 
common ;  their  coming  there  is  merely  a  permitted  trespass. 
The  new  assignment  may  be  informal,  but  it  is  in  effect  a 
traverse  of  a  material  allegation  in  the  plea,  and  is  therefore 
good. 

B(ynvpa%  was  not  called  upon  to  reply. 

Blackburn,  J. :  I  think  we  need  not  trouble  the  plain- 
tiff's counsel  to  reply.  The  real  c[uestion  is,  whether  the 
avowant  in  this  action  of  replevin  is  entitled  to  a  return  of 
the  cattle  which  he  claims.  In  order  to  establish  that,  he 
must  show  that,  having  a  right  to  distrain,  he  took  them 
damage  feasant. 

In  HaU  V.  Harding  (')  cattle  of  a  commoner  had  been  dis- 
trained damage  feasant  by  another  commoner,  and  it  was 
allied  that  the  owner  of  the  cattle  distrained  had  surcharged 
by  putting  on  an  excessive  number  of  cattle ;  it  was  held 
that  the  distress  could  not  be  maintained,  because  a  com- 
moner must  not  take  the  remedy  into  his  own  hands  where 
the  cattle  are  on  the  common  under  a  color  of  right.  At  the 
end  of  the  judgment  the  court  stated  that  ''upon  the  whole 
the  right  of  distress  seemed  to  turn  upon  this,  that  wherever 
there  is  color  of  right  for  putting  in  the  cattle,  a  commoner 
cannot  distrain,  because  it  would  be  judging  for  himself  in 
a  question  that  depends  upon  a  more  competent  inquiry. 
But  where  cattle  are  put  upon  the  common  without  any 

(')  4  Burr.,  2426. 
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color  or  pretence  of  ri^ht,  the  commoner  may  distrain  them, 
and  therefore  he  may  aistrain  the  cattle  of  a  stranger/'  We 
think  this  doctrine  binding  npon  ns.  The  facts  in  the 
present  case  may  be  concisely  stated  as  follows :  The  plain- 
tiff had  a  right  to  put  his  cattle  on  Uldale  common,  which 
was  adjacent  to  Caldbeck  common,  the  two  commons  lying 
open  to  each  other,  and  by  a  prescriptive  right  common  pur 
cause  de  vicinage  existed  between  mem  ;  and  the  plaintiff 
having  put  his  cattle  on  to  Uldate  common  they  strayed 
on  to  Caldbeck  common,  and  there  the  defendant  dis^ 
275]  ^trained  them,  on  the  ground  that  either  the  plaintiff  or 
other  commoners  on  Uldale  common  had  put  thereon  more 
cattle  than  they  had  a  right  to  do.  The  mere  statement  of 
the  facts  discloses  a  matter  which  is  debateable  and  doubt- 
ful, and  the  rights  of  the  parties  depend  upon  the  result  of 
a  careful  investi^tion.  And  this  exactlv  brings  the  case 
within  the  rule  laid  down  by  Lord  Mansfield,  who  says,  that 
when  the  matter  is  doubtml  and  there  is  a  color  of  right, 
the  commoner  shall  not  take  the  law  into  his  own  hands, 
and  determine  the  question  for  himself,  and  distrain  damage 
feasant.  The  reasoning  applies  exactly  to  the  present  facts. 
The  matter  which  the  avowant  has  taken  upon  himseU  to 
determine  in  his  own  favor  is  a  matter  which  ought  to  be  in- 
vesti^ted  by  the  courts  of  law,  and  ought  not  to  be  de* 
termined  by  the  commoner  summarily  taking  the  remedy 
into  his  own  hands. 

It  was  argued  that  the  above  rule  did  not  apply  for  the 
following  reason :  The  origin  of  common  pur  cause  de  vicin- 
age is  no  doubt  an  excuse  for  trespass  upon  each  side,  and 
in  consequence  the  right  of  common  may  be  determined  by 
inclosuxe  and  by  preventing  the  cattle  on  the  one  from  tre*' 
passing  on  the  other :  this  doctrine  seems  in  accordance  with 
the  judgment  of  Lord  Wensleydale  in  Jones  v.  Iiofmi(^)\ 
he  says  that  this  right,  ^'  thougn  not  a  profit  &  prendre,  nor 

Eroperly  an  easement,  but  ratner  an  excuse  for  a  trespass^ 
as  its  origin  from  a  presumed  mutual  grant  or  covenant 
between  the  owners  of  each  farm  that  neither  of  them  or 
their  tenants  should  sue  the  other  ov  his  tenants  or  distrain, 
or  perhaps  even  drive  their  cattle  away,  so  long  as  the  fxrm 
should  respectively  lie  open  to  each  other."  it  was  urged, 
therefore,  that  common  pur  cause  de  vicinage  was  not  a 
matter  of  strict  right,  inasmuch  as  it  can  be  put  an  end  to  by 
inclosure  so  that  the  commonable  lands  will  not  lie  open  to 
each  other,  and  that,  as  the  plaintiff  relies  on  a  right  of  this 
kind,  the  defendants  are  entitled  to  distrain  in  case  of  a  sor- 

(')  10  Q.  B.,  at  p.  636. 
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charge.  Bat  it  is  clear  that  while  the  lands  do  remain  open 
the  irrevocable  license  created  by  prescription  gives  a  com- 
moner as  much  color  of  riffht,  if  his  cattle  go  on  to  the  ad- 
joining land,  as  he  has  when  they  are  npon  the  land  over 
which  he  has  a  right  of  common  appnrtenant.  If  the 
commoner  has  done  wron^  in  putting  on  too  many  cattle, 
he  has  done  wrong  ^against  his  fellow  commoners  [276 
as  mnch  as  against  those  of  the  neighboring  common. 
According  to  I&U  v.  Hoarding  Q  his  own  fellow  commoners 
cannot  distrain,  because  it  is  a  doubtf  al  matter,  and  carries 
€fc  color  of  right,  and  ought  not  to  be  determined  by  either 
party  in  Ms  own  favon  So  neither  can  the  commoner  on 
the  adjoining  common  decide  the  ooestion  by  distress ;  and 
to  convince  me  that  he  can  I  should  require  some  authority. 

The  question,  whether  the  lord  can  distrain  when  there  is 
a  ccdor  of  rights  has  been  mooted  in  the  areument.  We  will 
decide  that  when  the  point  arises ;  but  in  mlbert  on  Distress, 
p.  23,  it  is  laid  down  that  the  lord  cannot  distrain  when 
mere  is  a  color  of  right    We  need  not  further  advert  to  that. 

I  am  of  opinion  here  that  the  distress  was  a  wrongful  dis- 
tress, and  consequently  the  plaintiff  is  entitled  to  judgment 
I  shall  only  further  oraerve  that  the  concluding  sentence  of 
the  new  assignment  is  to  be  understood  as  being  struck  out, 
because  we  cannot  understand  what  it  means,  and  it  simply 
embarrasses  the  issue  which  we  have  to  dispose  of. 

QuAiN,  J. :  I  am  of  the  same  opinion,  although  I  had 
•some  doubt  whether  one  commoner  cannot  distrain  upon 
another  who  has  surcharged,  in  a  case  like  this.  But  no 
authority  has  been  cited,  nor  has  any  reason  satisfactory  to 
my  mind  been  given  why  the  rule  tnat  applies  to  common 
appurtenant  does  not  apply  to  common  cause  de  vicinage ; 
that  rule  was  clearly  laid  down  in  ffaZl  v.  Harding  (*),  and 
establishes  that  where  one  commoner  surcharges  another 
commoner  cannot  distrain ;  and  the  ^ound  stated  by  Lord 
Mansfield  is,  that  a  commoner  putting  on  the  cattle  had  a 
color  of  right,  and  therefore  distress  is  not  a  proper  remedy. 
Here  it  is  stated  in  the  new  assignment,  that  the  plaintiff,  a 
commoner  of  Uldale  common,  did  surcharge  that  common, 
that  is,  he  put  on  more  cattle  than  Uldale  common  could 
support.  The  plaintiffs  cattle  being  there, — there  being  a 
common  pur  cause  de  vicinage  between  the  two  commons, — 
strayed  upon  Caldbeck  common,  and  the  defendant,  a  com- 
moner of  Caldbeck  common,  distrained.  Now  he  seeks  to 
put  himself  in  a  better  position  with  regard  to  the  plaintiffs 
cattle,  which  strayed  under  color  of  the  right,  than  lie  would 

(»)  4  Burr.,  2426. 
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277]  liave  been  in  if  *he  had  had  common  appurtenant  over 
Uldale  common  itself.  If  the  general  principle  laid  down  in 
Hall  V.  Harding  (*)  is  correct,  the  plaintiff,  in  surcharging 
his  own  common,  has  done  nothing  except  under  a  color  of 
right ;  and  it  seems  to  follow  that  the  commoner  of  Cald- 
beck  common,  when  the  cattle  strayed  there  by  virtue  of 
this  right  of  intercommonage,  has  no  better  right  against 
the  owner  of  these  cattle  than  he  would  have  had.  if  he  had 
been  a  commoner  of  Uldale  common.  No  authority  is  cited 
to  show  that  he  could  put  himself  in  a  better  position,  and 
although  I  had  some  dx)ubt  at  first  I  have  come  to  the  con- 
clusion that  no  valid  distinction  can  be  suggested  between 
common  appurtenant  and  common  pur  cause  de  vicinage. 
Therefore  tne  plaintiflf  is  entitled  to  our  judgment. 

Archibald,  J. :  I  am  of  the  same  opinion.  I  think  it  im- 
possible to  distinguish  this  case  in  principle  from  Hall  v. 
Harding  (').  It  has  been  attempted  to  distmguish  it  on  the 
ffround  that  that  case  related  to  common  appurtenant,  and 
did  not  apply  to  common  pur  cause  de  vicinage.  Now 
common  pur  cause  de  vicinage  was  in  its  origin  a  mere  ex- 
cuse for  a  trespass ;  but  altnou^h  this  circumstance  may 
explain  the  way  in  which  the  right  came  ori^naUy  into 
existence,  yet  unquestionably  it  has  grown  into  a  right 
resting  on  a  sort  of  prescriptive  license,  subject  to  this  lim- 
itation, that  by  an  act  lawful  in  itself  either  party  may  en- 
close so  as  to  prevent  the  cattle  from  straying,  and  by  that 
means  ma;^  put  an  end  to  the  right.  But  upon  the  principle 
laid  down  in  HaU  v.  Harding  Q,  as  applied  to  the  circum- 
stances of  this  case,  there  was  clearly  a  color  of  right.  I 
think  the  principle  is  not  confined  to  cases  as  to  commons, 
but  is  one  of  general  application,  viz.,  that  where  there  is  a 
color  of  right  a  person  oelieving  himself  aggrieved  shall  not 
take  the  law  into  his  own  hands ;  consequently,  whether  or 
not  there  is  any  other  remedy,  distress  is  not  the  remedy 
applicable  to  the  case ;  and,  therefore,  I  think  our  judgment 
ought  to  be  for  the  plaintiflf. 

Judgment  for  tTie  plairUiff, 

Attorneys  for  plaintiflf :  Bischoff^  Bampas  &  Bischoff. 
Attorneys  for  aef endant :  Sharp  <fe  Ullithorne. 

0)  4  Burr.,  2426. 
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[Law  Reports,  9  Queen's  Bench,  292.] 
January  24,  1874. 

*MuLLiN8,  Appellant ;  Collins,  Respondent.  >     [292 

lAtamng  Ad,  1872,  (36  A  86  VicL  e.  94),  «.  l^^Supplpina  ZAquor  to  Constable  on 
Duty — Knowledge  of  JAceneed  Victuauer — Mens  rea, , 

The  servant  of  a  licensed  yictnaller  knowingly  supplied  liquor  to  a  constable  on 
duty,  without  the  authority  of  his  superior  officer : 

&ld,  that  the  licensed  yictualler  was  liable  to  be  convicted  under  35  A  86  Vict, 
c  94,  s.  16,  subs.  2,  although  he  had  not  knowledge  of  the  act  of  his  servant. 

Case  stated  by  justices  of  Devon  under  20  &  21  Vict.  c.  43. 

The  appellant  was  charged,  at  the  Petty  Sessions  holden 
at  Collnmpton,  on  an  information  that  he,  being  a  person 
duly  licensed  to  sell  by  retail  excisable  liquors  in  his  house 
and  premises  there  situate,  unlawfully  did  siipply  a  certain 
liquor  called  brandy  by  way  of  sale  to  one  K.  G.  Joint,  a 
constable  on  duty,  without  the  *authority  of  some  su-  [293 
perior  officer  of  such  constable,  contrary  to  s.  16  of  36  &  36 
Vict.  c.  94  C). 

At  the  hearing  it  was  proved  on  the  part  of  the  respon- 
dent that  the  constable  R.  G.  Joint  was  on  duty  at  Collnmp- 
ton on  the  7th  of  May,  1873,  having  been  specially  ordered 
there  from  his  regular  station;  that  the  appellant's  house 
was  in  the  district  of  duty  for  such  day  ;  that  whilst  on 
duty  and  in  uniform  on  that  day,  at  three  o'clock  in  the 
afternoon-,  he  visited  the  appellant's  house,  called  the  Rail- 
way Hotel,  in  Collnmpton,  and  was  there  supplied  by  a 
female  (whether  the  wife  or  servant  of  the  appellant  the 
respondent  did  not  know)  with  some  brandy,  for  which  he 
paid  threepence  ;  that  he  had  no  authority  from  any  supe- 
rior officer  to  be  supplied  with  any  liquor  or  refreshment, 
and  that  he  did  not  state  to  the  person  who  supplied  him 
with  the  brandy  that  he  had  any  authority  from  any  supe- 
rior officer,  and  that  he  was  not  asked  the  question  whether 
he  had  such  authority  or  not ;  that  he  had  read  and  signed 

(^)  80  A  86  Vict.  c.  94,  s,  16:  "If  any  officer  of  such  constable;  or  (8.)  bribes 
licensed  person  (1.)  knowingly  harbors  or  attempts  to  bribe  any  constable,  he 
or  knowingly  snfifers  to  remain  on  his  shall  be  liable  to  a  penalty  not  exceeding 
premises  any  constable  durine  any  part  for  the  first  offence  ten  pounds,  and  not 
of  the  time  appointed  for  such  constable  exceeding,  for  the  second  or  any  subse- 
being  on  duty,  unless  for  the  purpose  of  quent  offence,  twenty  pounds.  Any  con- 
keeping  or  restoring  order,  or  in  execu-  yiction  for  an  offence  under  this  section 
tion  of  his  duty;  or  (2.)  supplies  any  shall,  unless  the  convicting  magistrate  or 
liquor  or  refreshment,  whether  by  way  justices  shall  otherwise  direct,  be  recorded 
of  gift  or  sale,  to  any  constable  on  duty,  on  the  license  of  the  person  convicted." 
unless  by   authority  of   some    superior 
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written  inBtructions  as  to  his  district  of  dnty — which  in- 
cluded the  ap;)ellanf  s  house — on  the  day  in  (mestion,  and 
that  such  instructions,  which  were  put  in  evidence,  stated 
(amongst  other  things)  that  ^^any  constable  found  drinking 
at  any  public-house  during  the  hours  appointed  for  his  being 
on  duty  will  be  rei)orted ;"  that  he  was  not  called  into  the 
appellant's  house  in  the  execution  of  his  duty  by  any  per- 
son whilst*  on  duty,  and  that  he  had  yoluntarily  gone  into 
the  house ;  that  he  had  not,  nor  had  his  8ui>erior  officer, 

given  any  notice  to  the  appellant  that  he  was  on  duty  at 
ollumpton  on  the  day  in  question,  and  that  he  was  not 
asked  by  any  one  in  the  nouse  whether  he  was  on  duty  or  not 
294]  ^The  appellant  called  no  witnesses ;  and  it  was  ad> 
mitted  by  him  that  the  brandy  was  sold  and  supplied  to  the 
constable  at  his  house  by  his  servant ;  but  it  was  contended 
by  him :  First,  that  before  he  could  be  convicted  of  any 
oSence  under  s.  16  of  36  &  36  Vict  c.  94,  it  must  be  proved 
that  such  offence  was  committed  either  by  himself  personally 
or  with  his  knowledge,  and  that  he  must  be  actually  present 
at  the  time  the  liq  nor  was  supplied  to  the  constable,  or  that 
the  same  must  be  supplied  under  his  express  authority. 
Secondly,  that  even  assuming  that  it  was  not  necessary  to 
prove  tnat  the  offence  was  committed  by  the  appellant  per- 
sonally, or  with  his  knowledge  or  express  authority,  b^ore 
he  could  be  convicted  of  the  offence  it  must  be  proved  that 
he  or  his  servant  knew  the  constable  to  be  on  auty  at  the 
time  when  the  liquor  was  supplied.  Thirdly,  that  notwith- 
standing s.  36,  and  notwithstanding  the  appellant's  house 
being  in  the  district  allotted  to  the  constable,  the  constable 
was  not  on  duty  when  he  entered  the  appellant's  house,  and 
that  in  fact  he  nad  deserted  his  duty  at  the  time  he  entered 
the  house. 

The  justices  were  of  opinion  that  the  evidence  brought 
the  case  within  the  oi>eration  of  s.  16,  and  convicted  the 
appellant. 

The  (question  for  the  opinion  of  the  court  was  whether  the 
conviction  was  right. 

Poland^  for  the  appellant,  contended  that  the  conviction 
could  not  be  supported  unless  the  appellant  was  himself 
aware  that  the  liquor  was  supplied  to  the  constable :  CJuiTiey 
V.  Payne  (') ;  Hearne  v.  Oarum  (*) ;  NichoU  v.  HaR  (•). 

[QuAiN,  J.,  referred  to  Reg.  v.  8tephen%  (*).] 
The  respondent  did  not  appear. 

(>)  1  Q  B.,  712.  O  Law  Rep.,  8  C.  P.,  822. 

(*)  2  E.  A  E.,  66 ;  28  L.  J.  (M.C.),  216.        (*)  Law  Rep.,  1  Q.  B.,  702. 
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Blackburn,  J.:  I  think  that,  on  the  facts  of  this  case  as 
stated,  the  conviction  is  right.  Sect.  16  makes  it  an  oflPence 
if  any  licensed  person  supplies  any  liqnor  or  refreshment, 
whether  by  way  of  gift  or  sale,  to  any  constable  on  dnty, 
unless  by  authority  of  some  superior  oflSicer  of  such  consta- 
ble. That  has,  according  to  the  facts  of  this  case,  been  ac- 
tually done.  The  constable  was  on  duty,  he  was  *in  [295 
uniform,  and  he  was  sup^ied  with  liquor  without  the 
authority  of  his  superior  omcer.  Mr.  Poland  has  argued 
that,  in  order  that  an  oflfence  should  be  committed,  the  liquor 
should  have  been  supplied  to  the  knowledge  of  the  licensed 
person.  If  we  hold  tlutt  there  must  be  a  personal  knowledge 
m  the  licensed  person,  we  should  make  the  enactment  of  no 
effect.  I  wish  to  guard  myself  from  being  understood  to 
give  any  opinion  as  to  whether  or  not,  if  the  servant  had 
not  knowledge  that  the  constable  was  on  duty,  the  publican 
could  be  convicted.  Prom  the  facts  of  the  case  it  must  be 
inferred  that  the  servant  who  supplied  the  liquor  knew  that 
the  constable  was  on  duty. 

QuAiN,  J.:  We  must  look  at  the  nature  of  the  act  done. 
How  does  a  licensed  victualler  carry  on  his  business?  He 
frequently  supplies  the  liquor,  not  personally,  but  through 
his  servants.  Then  does  the  supply  of  liquor  without  tne 
knowledge  of  the  licensed  person,  by  his  servant,  to  a  con- 
stable on  duty  amount  to  an  offence  under  s.  16 1  Here  the 
servant  sold  ttie  liquor  in  the  ordinary  vmy  to  the  constable, 
who  was  in  uniform  and  on  duty,  and  she  did  not  inquire 
whether  he  had  the  authority  of  his  superibr  officer.  If  we 
held  that,  on  these  facts,  the  licensed  victualler  was  not  liable 
for  the  act  of  his  servant,  we  should  render  the  enactment 
wholly  inoperative.  If  the  servant  honestly  believed  that  the 
constable  had  the  authority  of  his  superior  officer,  or  if  the 
servant  did  the  act  clandestinely,  the  master  would  not  be 
liable ;  but  none  of  these  considerations  arise  in  the  present 
case. 

Archibald,  J.:  I  am  of  the  same  opinion.  In  construing 
this  enactment  adversely  to  the  appellant^  we  are  not  inter- 
fering with  the  maxim  that,  before  a  person  can  be  crimi- 
nally convicted,  he  must  be  shown  to  have  a  Tnens  rea.  Sect. 
16  is  one  of  a  series  of  clauses  headed  "  offences  a^inst  pub- 
lic order,"  and  must,  therefore,  be  construed  m  the  way 
most  effective  for  maintaining  •  public  order.  It  contains 
three  subsections,  the  iirst  of  which  creates  offences  which 
must  be  "knowingly"  committed;  but  the  appellant  has 
been  convicted  under  the  second  subsection,  where  the  word 
''knowingly"  is  omitted.  This  seems  to  point  to  the 
8  Eng.  Rep.  45 
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296]  *conclu8ion  that  the  licensed  victualler  will  be  liable 
for  the  act  of  his  servant,  although  he  himself  has  not 
knowingly  committ^  an  offence  against  the  second  subsec- 
tion. If  it  had  been  shown  that  the  servant  did  not  know 
the  constable  to  be  on  duty,  our  decision  might  have  been 
different. 

Comiction  affi/rmed. 
Attorney  for  the  appellant :  (7.  M.  Stretton. 


[Law  Reports,  9  Queen's  Bench,  801.] 

Feb.  2,  1874. 

[IN  THE  EXCHEQUER  CHAMBER.] 

301]     *SWIFT  V.  JeWSBUEY  (P.O.)  AND  GODDARD  ('). 

Fal8€  RepremUaiion — Signaiure  of  Party  to  he  Charged— 9  Geo,  4,  e.  14,  «.  6— <8K^ 
nature  of  an  Agent  of  a  Company  formed  under  7  Geo,  4,  c,  46 — Principal  attd 
Agent — Action  againai  Joint  Torifeaeort. 

The  plaintiff  sued  J.  and  G.  jointly  for  a  false  representation  with  respect  to  the 
solvency  of  R.  The  defendant  J.  was  sued  as  the  public  officer  of  a  banking  com- 
pany formed  under  7  Geo.  4,  c.  46,  and  the  defendant  G.  was  the  manager  at  one  of 
their  branches.  The  plaintiff  was  a  customer  of  the  S.  bank,  and  requested  the 
manager  of  that  bank  to  inquire  for  him  as  to  R.'s  credit  The  manager  wrote  a 
letter  addressed  to  the  manager  of  the  defendant's  banking  company,  requesting 
information  whether  R.  was  responsible  to  the  extent  of  £50,000.  The  defendant 
G.  replied  in  his  own  name,  signing  his  letter  as  manager,  and  giving  a  favorable 
account  of  R.'s  responsibility.  The  plaintiff,  in  consequence  of  mis  letter,  supplied 
R.  with  goods,  for  which  he  never  was  paid,  in  consequence  of  R.'s  insolvency.  The 
statement  made  by  G.  was  false  to  his  knowledge.  The  defendant's  banking  com- 
pany had  no  knowledge,  otherwise  than  through  G.,  that  such  letter  had  been  written, 
and  gave  him  no  express  authority  to  write  the  letter ;  but  the  writing  of  such  a 
letter  was  an  act  done  within  the  scope  of  the  general  authority  conferred  on  G.  as 
manager. 

Hwl,  first  (affirming  the  judgment  of  the  Court  of  Queen's  Bench),  that  G.  was 
liable  personally  for  uie  false  representation. 

Secondly,  that,  by  9  Geo.  4,  c.  14,  s.  6,  a  false  representation  as  to  the  credit  of 
another  person,  in  order  to  maintd.n  an  action,  must  be  signed  by  the  person  making 
it,  and  not  by  an  agent ;  and  that,  therefore,  if  G.  were  to  be  considered  an  agent, 
the  banking  company  was  not  liable. 

Thirdly  (overruling  the  judgment  of  the  Court  of  Queen's  Bench),  that  the  signa- 
ture of  G.  to  the  letter  could  not  be  considered  the  signature  of  the  banking  com- 
pany itself. 

Fourthly,  that  the  letter  was  the  representation  of  G.,  and  not  the  representation 
of  the  banking  company. 

Appeal  from  the  Court  .of  Queen's  Bench  discharging 
two  rules  to  ent^r  a  verdict  for  the  defendants  ('). 

1.  This  is  an  action  against  L.  Winterbotham,  as  regis- 
tered public  officer  of  the  Gloucestershire  Barjking  Company, 

{})  Affirming  6  Eng.  Rep.,  202.  («)  Law  Rep.,  8  d  B„  244. 
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lor  whom  F.  C.  Jewsbury,  also  a  registered  public  officer  of 
the  company,  has  been  substituted  on  the  record  on  a  sug- 

?e8tion  of  the  death  of  L.  Winterbotham ;  and  against 
\  B.  Goddard,  sued  in  his  personal  capacity,  to  recover 
damages  for  an  alleged  false  and  fraudulent  representation 
contained  in  the  letter  hereinafter  set  forth. 

*2.  At  the  trial,  before  C!ockbum,  C.  J.,  at  the  sit-  [302 
tings  in  London  after  Hilary  Term,  1872,  the  following  evi- 
dence was  given : 

3.  The  plaintiff  at  the  time  in  question  carried  on  the 
business  of  a  steel  manufacturer  at  Havelock  Mills,  Sheffield. 

4.  The  Gloucestershire  Banking  Company  carried  on  the 
business  of  bankers  under  the  statute  of  7  Geo.  4,  .c.  46,  at 
Gloucester,  and  at  various  other  towns  in  the  county  of 
Gloucester  and  the  adjoining  counties. 

6.  The  defendant  Goddard  is  manager  of  a  branch  bank 
of  the  company  at  Cheltenham  in  the  county  of  Gloucester. 

6.  In  the  month  of  November,  1867,  Sir  W.  Russell,  Bart., 
opened  an  account  at  the  Cheltenham  branch  of  the  bank, 
and  he  continued  to  be  a  customer  of  the  bank  at  the  branch 
until  his  insolvency  in  or  about  February,  1870. 

7.  In  the  early  part  of  the  month  of  November,  1869, 
Hislop  applied  to  the  plaintiff  to  supply  Sir  W.  Russell 
with  600  tons  of  iron  rails,  to  be  paid  for  oy  a  bill  for  £2,937 
10*.,  to  be  drawn  by  T.  Hutchins  upon,  and  accepted  by 
Sir  W.  Russell. 

8.  The  plaintiff  asked  for  a  reference,  and  Hislop  then 
referred  him  to  the  Gloucestershire  Banking  Company  at 
Cheltenham. 

9.  The  plaintiflf  was  desirous  of  having  the  bill  discounted 
by  the  Sheffield  and  Hallamshire  Bank,  of  which  he  was  a 
customer,  and  he  requested  A.  Holdsworth,  the  manager  of 
the  bank,  to  inquire  of  the  Gloucestershire  Banking  Com- 
pany at  Cheltennam  whether  Sir  W.  Russell  was  good  for 
the  bill. 

The  sub-manager  of  the  Sheffield  and  Hallamshire  Bank 
thereupon,  by  tne  direction  of  Holdsworth,  filled  up  and 
sent  to  the  manager  of  the  Cheltenham  branch  of  the  Glou- 
cestershire Banking  Company,  after  showing  it  to  the  plain- 
tiff, one  of  the  forms  used  in  the  office  for  the  making  of 
such  inquiries  (the  words  in  italics  being  printed) : 

**  Sheffield  and  Hallamshire  Bank,  Sheffield,  Novr.  8, 1869. 
Sir^ — I  shall  be  much  obliged  by  the  favor  of  your  opinion 
in  confidence  of  the  respectability  and  standing  of  Sir  W. 
Russell,  Bart.,  M.P.  for  Norwich,  and  whether  you  consider 
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Mm  responsible  to  the  extent  of  £50^000. — /am,  SiTj  yours 

faithfully^  H.  J.  Wells,  Submana^ri^r." 

'^  The  Manager,  Gloucestershire  Banking  Co.,  Cheltenham.'' 

11.  The  £60,000  mentioned  in  the  letter  was  not  mentioned 
303]  by  *the  plaintiff  to  Holdsworth  or  his  sub-manager, 
but  was  inserted  in  the  letter  without  any  instructions  from 
the  plaintiff. 

12.  In  answer  to  the  letter  the  defendant  Goddard  wrote 
and  sent  to  the  manager  of  the  SheflSeld  and  Hallamshtre 
Bank  the  following  letter : 

''Gloucestershire  Banking  Co.,  Cheltenham,  9tK  Nov. 
1869.  The  Sheffield  and  Hallamshire  Bank,  Sheffield.  Gen- 
tlemen,— I  am  in  receipt  of  your  favor  of  the  8th  inst., 
and  beg  to  say  in  reply  that  Sir  W.  Russell,  Bart.,  M. P. 
for  Norwich,  is  the  lord  of  the  manor  of  Charlton  Kings, 
near  this  town,  with  a  rent-roll,  I  am  told,  of  over  £7,000 

Eer  annum,  the  receipt  of  which  is  in  his  own  hands,  and 
as  lar^e  expectancies  ;  and  I  do  not  believe  he  would  incur 
the  liability  you  name  unless  he  was  certain  to  meet  the 
engagement. — lam,  Gentlemen,  yours  faithfully,  T.  B.  God- 
dard.  Manager." 

13.  Upon  receipt  of  the  letter  of  the  9th  of  November, 
Holdsworth  laid  tne  same  before  the  directors  of  his  bank, 
who  thereupon  consented  to  discount  the  proposed  bill. 

14.  Holdsworth  then  told  the  plaintiff  that  the  reply  was 
satisfactory,  and  thereupon  the  plaintiff,  acting  solely  upon 
the  faith  of  the  representation,  completed  the  sale  of  the 
rails  by  handing  a  delivery  order  for  them  to  Hislop  and 
receiving  from  one  Pooley,  who  was  then  a  clerk  of  Sir  W. 
Russell,  a  bill  for  £2,937  10^,  upon  Sir  W.  Russell,  in- 
dorsed by  Thomas  Hutchings,  the  drawer  of  the  bUl. 

15.  The  Sheffield  and  Hallamshire  Bank  afterwards  dis- 
counted the  bill,  relying  on  the  representation  contained  in 
the  letter  of  the  9th  of  November. 

16.  In  the  month  of  February,  1870,  and  before  the  bill 
arrived  at  maturity.  Sir  W.  Russell  became  insolvent ; 
Hutchings  also  became  insolvent,  and  the  plaintiff  has  never 
received  payment  of  the  bill  or  any  part  of  it. 

17.  It  was  stated  by  Holdsworth  to  be  the  ordinary  prac- 
tice of  bankers  to  make,  on  behalf  of  their  customers, 
inquiries  of  other  banks  as  to  the  solvency  of  the  custom- 
ers of  those  other  banks,  and  also  to  answer  such  inquiries 
when  addressed  to  them  by  other  banks,  but  not  when  ad- 
dressed to  them  by  private  persons,  and  that  it  was  also  the 
custom  for  managers  of  joint  stock  banks  to  make  and 
answer   such  inquiries  without   consulting    the  board  of 


Digitized  by  VjOOQ IC 


VoL  IX.]  HILARY  TERM,  XXXVII  VICT.  357 

Swift  T.  Jewsbury.  1874 

^directors;  and  Holdsworth  further  stated  that  the  [304 
words  '4n  confidence"  meant  that  the  bank  would  make 
no  undue  use  of  the  information  conveyed  to  them  by 
the  reply  ;  and  it  was  also  stated  by  W.  P.  Price,  who  had 
been  for  the  last  nine  years  chairman  of  the  Gloucestershire 
Banking  Company,  and  who  had  been  since  1840  a  director 
of  the  company,  that  the  making  and  answering  of  such 
inquiries  was  done  as  a  matter  of  courtesy  and  convenience 
among  bankers,  and  that  by  a  sort  of  freemasonry  among 
bankers,  and  in  confidence  with  each  other,  they  do  ask 
and  aAswer  these  questions. 

18.  The  letter  of  the  9th  of  November  was  written  by  the 
defendant  Goddard  without  any  communication  with  any  of 
the  other  officers  or  the  directors  of  the  Gloucestershire 
Banking  Company,  and  was  not  seen  by  or  known  to  any 
of  them. 

19.  Evidence  as  to  the  constitution  and  management  of 
the  Gloucestershire  Banking  Company  was  given  oy  W.  P. 
Price,  who  had  been  chairman  of  the  company  for  the  last 
nine  years,  and  a  director  of  the  company  since  1840,  to  the 
following  effect : 

20.  The  head  office  of  the  company  is  at  Gloucester,  and 
the  company  has  fifteen  branch  banks  at  various  towns  in 
Gloucestersnire  and  the  adjoining  counties,  of  which  Chel- 
tenham is  one. 

21.  A  full  board  of  directors  meets  at  Gloucester  on  the 
first  Friday  of  every  month,  and  a  managing  committee, 
known  as  the  Weekjy  Committee,  meets  at  Gloucester  every 
Saturday. 

22.  It  is  the  practice  for  the  manager  of  any  particular 
branch  to  open  accounts  with  customers  at  his  branch  with- 
out communication  with  the  general  manager  or  the  board 
of  directors,  and  afterwards  to  report  them  to  the  general 
manager,  who  reports  them  to  u\e  board;  but  in  special 
cases,  or  where  the  amount  is  large,  the  manager  refers  the 
applicant  to  the  head  office,  and  in  some  cases  the  applicant 
himself  makes  the  preliminary  arrangements  at  the  head 
office. 

23.  It  is  the  duty  of  the  general  manager  of  the  company 
to  report  to  the  chairman  any  accounts  which  he  deems  in 
an  unsatisfactory  state,  and  it  is  the  duty  of  the  chairman 
to  report  the  same  to  the  board. 

24.  No  suspicion  was  entertained  by  the  chairman  as  to 
the  account  of  Sir  W.  Russell,  and  no  report  was  made  by 
the  chairman  to  the  board  on  the  subject  of  the  account  of 
Sir  W.  Russell  until  *the  fii-st  meeting  in  February,  in  [305 


Digitized  by  V:iOOQIC 


858  COURT  OF  QUEEN'S  BENCH.  [L  R. 

1874  Swift  V.  Jewsbury. 

1870.  In  the  ordinary  course  of  business  communication 
would  have  been  made  by  the  general  manager  to  the  chair- 
man of  any  account  of  which  ne  entertained  a  suspicion  or 
as  to  which  he  was  uneasy ;  the  general  manager  was  in  con- 
stant communication  with  the  chairman,  both  personally 
and  b^  letter ;  but  no  such  communication  was  made  by 
him  with  respect  to  the  account.  He  died  before  the  trial 
of  this  cause. 

25.  The  lord  chief  justice  directed  the  jury  that  if  they 
thought  that  the  defedant  Goddard  wrote  the  letter  of  the 
9th  of  November  with  an  intention  of  misleading  the  parties 
who  were  making  the  inquiry,  and  for  the  purpose  of  indu- 
cing them  to  give  credit  to  Sir  W.  Russell,  not  to  the  amount 
of  £50,000,  but  whatever  the  amount  might  be.  they  should 
find  a  verdict  for  the  plaintiff ;  and  he  also  left  to  the  jury 
the  question  whether  it  was  within  the  scope  of  the  authority 
of  a  manager  of  a  banking  company  such  as  the  Glouces- 
tershire Bankinff  Company  to  answer  inquiries,  not  merely 
in  his  individual  character,  but  as  a  representative  of  the 
banking  company  whose  manager  he  was ;  saying  that  it 
might  fiscome  a  question  of  considerable  importance  by-and- 
by,  with  a  view,  not  to  the  liability  of  Goddard  himself,  but  of 
the  company,  whose  representative  he  was,  as  manager  of 
that  branch  of  the  bank ;  and  that  therefore,  althougn  his 
lordship  thought  it  would  depend  more  on  the  law  than  on 
the  fact,  he  would  ask  them  to  say  what,  upon  the  evidence 
they  had  heard,  in  their  opinion,  was  the  answer  that  ought 
to  be  given  to  the  (][uestion :  Was  it  within  the  scope  of  the 
authority  with  which  the  manager  of  a  branch  bank  of  this 
description  was  invested  to  answer  such  inquiries  ?  But  his 
lordship  reserved  leave  to  the  defendant  Winterbotham  to 
move  to  enter  a  nonsuit  or  a  verdict  for  him,  and  to  the  de- 
fendant Goddard  leave  to  move  to  enter  a  verdict  for  him 
on  the  grounds  mentioned  in  the  rules. 

26.  The  jury  found  a  verdict  for  the  plaintiff  for  £3,059 
175.  lid. J  and  they  also  answered  the  second, question  left 
to  them  by  the  lord  chief  justice  in  the  affirmative. 

A  rule  was  accordingly  obtained  on  behalf  of  the  defen- 
dant Winterbotham,  on  tne  ground  that  there  was  no  writing 
signed  by  the  bank ;  that  the  defendant  Goddard  was  not  the 
agent  of  the  bank  to  sign  ;  that  the  bank  were  not  liable  for 
306]  a  false  *representation  by  the  defendant  Goddard ;  that 
there  was  no  representation  by  the  bank  to  the  plaintiff ;  and 
that  there  was  no  representation  by  the  bank,  or  false  state- 
ment by  them ;  and  also  for  a  new  trial,  on  the  ground  that 
tho  verdict  was  against  the  weight  of  evideiico. 
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A  rule  was  also  obtained  on  behalf  of  the  defendant  God- 
dard,  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence,  and  on  the  ground  of  misdirection  in  the  lord 
chief  justice  in  not  telling  the  iury  that  the  defendant  God- 
dard  nad  not  made  himself  liable,  the  representation  of  the 
9th  of  November,  1869,  not  being  signed  by  him  in  his  per- 
sonal capacity,  and  no  misrepresentation  being  signed  by 
him  withm  Lord  Tenterden'  s  Act  (*) ;  or  why  a  verdict  should 
not  be  entered  for  the  defendant  Goddard,  on  the  ground 
that  the  alleged  misrepresentation  was  not  made  to  the  plain- 
tiff, and  that  the  Sheffield  and  Hallamshire  Bank  were  not 
the  agents  of  the  plaintiff  to  make  the  inquiry  contained  in 
the  letter  of  the  8th  of  November,  1869. 

Both  these  rules  were  afterwards  discharged  by  the  Court 
of  Queen's  Bench  ('). 

The  questions  for  the  opinion  of  the  court  of  ap{)eal  were : 

First,  whether  the  defendant  Jewsbury,  as  such  public 
officer,  was  entitled  to  have  the  verdict  entered  for  him. 

Second,  whether  the  defendant  Goddard  was  entitled  to 
have  the  verdict  entered  for  him. 

Third,  whether  the  defendant  Goddard  was  entitled  to  a 
new  trial  on  the  ground  of  the  alleged  misdirection. 

Benjamin^  Q.C.  {Sir  J.  B.  Karslake^  Q.C.,  and  Anstie 
with  him),  for  the  defendant  Jewsbury:  First,  the  banking 
company  and  Goddard  cannot  both  be  liable  in  the  action. 
The  court  below  decided  that  both  the  defendants  were  liable 
on  the  representation  signed  by  Goddard.  That  cannot  be. 
Goddard  cannot  have  signed  the  document  in  two  capacities: 
as  agent  for  the  bank,  so  ^as  to  make  the  bank  liable,  [307 
and  also  on  his  own  behalf,  so  as  to  make  himself  person- 
ally liable.  The  judgment  of  the  court  below  is  therefore 
erroneous.  Secondly,  in  order  to  charge  a  person  upon  a 
written  representation  as  to  the  credit  of  another  person,  the 
document  must  be  signed  by  the  party  himself,  and  there- 
fore the  banking  company  are  not  liable  on  a  representation 
signed  by  Goddard.  By  9  Geo.  4,  c.  14,  s.  6,  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any  repre- 
sentation made  concerning  the  credit,  ability,  trade,  or  deal- 
ing of  any  other  person  to  the  intent  that  such  other  person 
may  obtam  credit,  money  or  goods,  unless  such  representa- 

Q)  9  Geo.  4.  c.   14,  8.  6:  "No  action  of  any  other  person,  to  the  intent  or  pur* 

sliall  be  brought  whereby  to  charge  any  pose  that  such  other  person  may  obtain 

person  upon  or  by  reason  of  any  repre-  credit,  money,  or  goods  upon  (sic),  unless 

sentation   or  assurance    made  or  given  such  representation  or  assurance  be  made 

concerning  or  relating  to  the  character,  in   writing  signed  by  the  party  to  be 

conduct,  credit,  ability,  trade,  or  dealing  charged  therewith." 
C)  See  Law  Rep.,  8  Q.  B.,  244. 
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tion  be  made  in  writing  and  signed  by  the  party  to  be  charged 
therewith.  This  section  requires  two  things :  that  the  rep- 
resentation shall  be  in  writing,  and  also  that  it  shall  be  signed 
by  the  ''party  to  be  chargM.."  In  Hyde  v.  Johnson  {^)  it 
was  decided  that  the  signature  of  an  agent  is  insufficient.  The 
Mercantile  Amendment  Act  (19  &  20  V  ict.  c.  97)  s.  13,  applies 
only  to  ss.  1  and  8  of  9  Geo.  4,  c.  14 ;  it  leaves  untouched 
s.  6 ;  so  that  under  that  section  the  representation  as  to  the 
credit  of  another  must  still  be  signed  by  the  person  to  be 
charged.  The  court  below  considered  themselves  "  bound 
to  hold  that  in  an  ordinary  case  of  principal  and  agent  a 
written  representation  within  s.  6  of  9  Geo.  4,  c.  14,  si^ed  bv 
an  agent  alone,  would  not  be  bindiog  on  the  prmcipal, 
although  such  signature  was  duly  authorized  by  him ;"  out 
they  decided  that  the  signature  of  Goddard,  signing,  as  he 
did,  as  manager  for  the  banking  company,  was  in  iajdt  the 
signature,  not  merely  of  an  agent,  but  of  the  banking  com- 
pany itself,  and  therefore  the  signature  of  the  party  to  be 
charged  within  the  meaning  of  s.  6.  Goddard,  however, 
was  not  the  manager  of  the  bank ;  there  are  fifteen  branch 
banks  of  which  the  branch  at  Cheltenham  is  one ;  if  the 
judgment  of  the  court  below  is  right,  the  fifteen  managers 
of  tne  branch  banks  can  bind  the  banking  company.  But 
they  are  not  the  agents,  to  bind  the  banling  company  by 
representation  of  otner  persons ;  the  information  given  by 
Goddard  is  given  in  his  mdividual  capacity,  and  oi  his  own 
personal  knowledge.     [He  was  then  stopped.] 

Sir  Henry  James^  A.  G.  {Jeune  with  him),  for  the  defen- 
dant Goddard,  admitted  that  Goddard  was  liable  personally. 
308]  *I>(iy^  Q.C.  {Edward  Clarke  with  him),  for  the  plain- 
tiff :  There  can  be  no  doubt  that  a  corporation  is  liable  to 
an  action  of  tort,  and  Barwick  v.  Mnglish  Joint  Stock 
Bank  Q  is  an  express  authority  that  a  corporation  is  liable 
for  the  fraudulent  misrepresentation  of  their  manager.  What 
Goddard  has  done  in  this  case  is  no  less  within  the  scope  of 
his  authority  as  manager  than  the  giving  of  the  guarantee 
was  in  that  case. 

[Lord  Coleridge,  C.J. :  What  the  plaintiff  wanted  there 
was  the  guarantee  of  the  bank;  what  the  plaintiff  wants 
here  is,  not  the  information  of  the  bank,  but  the  informa- 
tion of  the  manager,  who  alone  knew  the  fact  inquired  for.] 

The  jury  have  found  that  it  was  within  the  scope  of  the 
authority  of  the  manager  of  the  banking  company  to  answer 
inquiries,  not  merely  in  his  individual  capacity,  but  as  the 
rt^presentative  of  the  banking  company  whose  manager  he 

Q)  2  Bing.,  N.  C,  776.  (•)  Law  Rep.,  2  Ex.,  259. 
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was.  The  bank  has  no  common  oigan.  The  public  officer 
is  created  only  to  sue  and  be  sued.  The  bank  can  only  act 
through  its  agents.  Goddard  is  the  agent  acting  within  the 
limits  of  his  authority,  conducting  the  ordinary  business  of 
the  bank,  and  answering  all  inquiries  on  behalf  of  the  bank ; 
he  is  an  agent  for  the  purpose  of  binding  the  bank  within 
tihe  limits  of  his  authority,  and  each  of  the  fifteen  managers 
are  agents  of  the  bank  within  their  particular  districts.  The 
inquiry  is  made  of  Goddard  because,  as  manager,  he  pos« 
sessed  the  information,  and  he  answers  the  inquiry  as  man- 
ager. It  is  contended  that  the  plaintiff  cannot  recover,  as 
the  signature  of  Goddard,  being  the  signature  of  an  a^ent, 
is  insufficient.  To  this  there  are  two  answers :  1.  The  signa- 
ture of  an  agent  is  sufficient ;  and,  2.  The  signature  of  God- 
dard is  the  signature  of  the  bank.  The  object  of  9  Qeo.  4, 
c.  14,  s.  6,  was  that  the  representation  should  be  made  in 
writing  ;  the  word  "  agent '^  does  not  occur  in  s.  6.  Hyde  v. 
Johnson  C)  is  a  decision  on  s.  1,  and  the  legislature  have,  by 
19  &  20  V  ict.  c.  97,  rendered  that  decision  nugatory.  There 
is  no  such  decision  on  s.  6,  and  therefore  the  legislature  have 
left  that  section  untouched.  The  maxim,  "Qui  facit  per 
alium  facit  per  *e,"  applies  to  that  section,  and  the  signa- 
ture of  an  agent  is  sufficient :  Meg,  v.  Jiistices  of  Kerd  ("). 

♦Grove,  jT,  referred  to  Williams  v.  Mason  (•).  [309 

Secondly,  the  signature  of  Goddard  is  the  signature  of  the 
bank.  It  is  the  only  mode  the  copartnership  has  of  sign- 
ing. It  cannot  act  except  through  its  officials.  It  is  a  qv/isi 
corporation.  Can  it  be  said  that  if  the  manager,  the  direc- 
tors, and  the  sub-managers  all  signed,  the  partners  would 
not  be  liable  \  The  representation  has  been  signed  in  the 
only  possible  way  it  can  be  signed.  If  Goddard  is  not  an 
aj^ent,  he  is  the  instrument  of  the  bank  for  the  purpose  of 
signing ;  his  is,  as  it  were,  the  pen  by  which  the  bank  signs. 

Benjamin^  Q.C.,  was  not  heard  in  reply. 

Lord  Coleridge,  C.J.:  This  is  an  ^.ppealfrom  a  judg- 
ment of  ih&  Court  of  Queen's  Bench,  in  wnich  the  facts  ma- 
terial for  our  decision  are  as  follows :  It  is  an  action  brought 
by  the  plaintiff,  who  had  supplied  Sir  William  Russell  with 
a  quantity  of  rails,  and  who  had  lost  the  money  which  he 
had  expected  to  get  in  payment  of  those  rails.  The  action 
was  brought  against  the  Gloucestershire  Banking  Company, 
in  the  name  of  its  public  officer,  and  against  Goddard,  who 
is  the  manager  of  tne  branch  of  the  Gloucestershire  Bank  at 
Cheltenham,  for  a  misrepresentation  alleged  to  have  been 

0)  2  Bing.,  N.  C,  Y76.  («)  Law  Rep.,  8  Q.  B.,  305. 

(«)  28  L.  T.  (N.S.),  232. 

8  Eno.  Rep.  46 


Digitized  by  V:iOOQIC 


362  COURT  OF  QUEEN'S  BENCH.  [L  R. 

1874  Swift  V.  Jewsbary. 

made  by  them  as  to  the  means  of  Sir  William  Russell,  where- 
by the  plaintiff  was  induced  to  part  with  his  rails,  and  did 
not  ffet  the  money  he  ought  to  nave  had  for  them.  It  was 
sought  to  brin^  the matternome to  the  Gloucestershire  Bank- 
ing Company  in  this  wise.  The  Gloucestershire  Banking 
Company  are  a  copartnership,  and  they  have  to  sue  and  be 
sued  by  a  public  officer,  and  in  this  case  first  Mr.  Winter- 
botham,  and  afterwards  Mr.  Jewsbury,  are  sued  by  the 
plaintiff  as  representing  them.  They  are  sought  to  be  fixed 
in  this  way:  Mr..  Goddard,  who  is  sued  personally,  was  the 
manager  of  one  of  the  fifteen  branch  banks  of  the  Glouces- 
tershire Banking  Company,  established  at  Cheltenham,  and 
at  this  branch  Sir  William  Russell  used  to  bank,  and  the 
manager  of  the  Cheltenham  branch  of  the  Gloucestershire 
Bankmg  Company  was  a  person  who  might  be  supposed  to 
have,  and  probably  had,  the  means  of  knowing  the  condi- 
tion of  the  money  matters  of  Sir  William  Russell.  The 
glaintiff  banked  with  the  Sheffield  and  Hallamshire  Bank, 
10]  and  he  applied  to  the  Sheffield  *and  Hallamshire  Bank 
before  he  dealt  with  Sir  William  Russell,  to  ascertain,  if 
possible,  the  credit  of  Sir  William  Russell ;  and  the  mana- 
ger of  the  Sheffield  and  Hallamshire  Bank,  a  person  of  the 
name  of  Wells — a  sub-manager— writes  a  letter  of  the  8th 
of  November,  1869,  in  these  terms:  **I  shall  be  much 
obliged  by  the  favor  of  your  opinion,  in  confidence,  of  the 
respectability  and  standing  of  Sir  William  Russell,  Bart., 
M.  JP.  for  Norwich,  and  whether  you  consider  him  responsi- 
ble to  the  extent  of  £60,000.  I  am,  Sir,  yours  faithfully, 
Hy.  Wells,  sub-manager."  This  is  directed  to  the  manager 
of  the  Gloucestershire  Banking  Company,  Cheltenham.  It 
ought  to  be  observed  here,  in  passing,  that  the  liability  as 
to  which  the  plaintiff  was  interested  was  a  liability  very 
much  less  than  £60,000,  and  was  a  sum  of  only  £2,937.  In 
answer  to  that  the  defendant  Goddard  wrote  and  sent  to  the 
manager  of  the  Sheffield  and  Hallamshire  Bank  this  letter, 
addressed  to  the  "Sheffield  and  Hallamshire  Bank,  Shef- 
field," and  dated  ''Gloucestershire  Banking  Company,  Chel- 
tenham, 9th  November,  1869  " :  "  Gentlemen,  I  am  in  receipt 
of  your  favor  of  the  8th  inst.,  and  beg  to  say  in  reply  that  Sir 
William  Russell,  Bart.,  M.  P.  for  Norwich,  is  the  lord  of  the 
manor  of  Charlton  Kings,  near  this  town,  with  a  rent-roll,  I 
am  told,  of  over  £7, 000  per  annum,  the  receipt  of  which  is  in  his 
own  hands,  and  has  large  expectancies  ;  and  I  do  not  believe 
lie  would  incur  the  liability  you  name  unless  he  was  certain 
to  meet  the  engagement.  1  am,  Gentlemen,  yours  faitlif  ally, 
T.  B.  Goddard,  manager."     Then  a  bill,  accepted  by  Sir 
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William  Russell,  which  is  taken  by  the  plaintiff  in  payment 
of  the  rails,  is  dishonored,  and  the  plaintiff  loses  his  money. 

The  paragraph  of  the  case  which  was  pressed  upon  us  as 
the  important  paragraph  upon  which  the  right  of  the  plain- 
tiff to  recover  could  be  sustained  was  paragraph  17.  [The 
lord  chief  justice  read  paragraph  17,  the  direction  of  Cock- 
bum,  C.  J.,  to  the  jury,  and  the  questions  for  the  Court  of 
appeal.] 

The  argument  on  behalf  of  the  banking  company  is,  that 
this  is  an  action  within  s.  6  of  9  Gteo.  4,  c.  14,  which  enacts 
that — "No  action  shall  be  brought  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or  assurance 
made  or  given  concerning  or  relating  to  the  character,  con- 
duct^ cremt,  ability,  trade,  or  dealings  of  any  other  person, 
to  the  intent  or  purport  that  such  *other  person  may  [311 
obtain  credit,  money,  or  goods  upon,  unless  such  represen- 
tation or  assurance  be  made  in  writing  signed  by  the  party 
to  be  charged  therewith."  Mr.  Benjamin  says  this  repre- 
sentation is  in  writing,  not  signed  by  the  party  charged 
therewith,  as  indeed  it  is  not,  because,  so  far  as  the  banking 
comi)any  is  concerned,  when  it  is  signed  by  Goddard  it  is 
not  signed  as  a  matter  of  fact  by  the  party  to  be  charged 
therewith ;  and  Mr.  Benjamin  says  nothing  else  will  do. 
The  words  of  the  statute  are  express,  and  the  argument  that 
the  signature  of  any  one  but  the  party  to  be  charged  there- 
with will  not  be  sufficient  is  confirmed  by  the  fact  that  when 
the  Mercantile  Law  Amendment  Act  (19  &  20  Vict.  c.  97) 
came  to  be  passed,  s.  13  of  that  act  provides  that  with  respect 
to  88.  1  and  8  of  9  Geo.  4,  c.  14, — ''an  acknowledgment  or 
.  promise  made  or  contained  by  or  in  writing  signed  by  an 
agent  of  the  party  chargeable  thereby,  and  duly  authorized 
to  make  sucn  acknowledgment  or  promise,  shall  have  the 
same  effect  as  if  such  writing  had  been  signed  by  such  party 
himself."  And  it  is  argued  that  that  is  strong  to  show, 
when  the  legislature  were  dealing  with  9  Geo.  4,  and  had 
before  them  certain  decisions,  the  authority  of  which  they 
were  wishing  either  to  impeach  or  to  confirm,  they  thought 
it  right  that  with  regard  to  other  sections  the  signature 
of  the  agent  should  be  the  same  as  the  signature  of  the 
principal,  if  the  agent  was  duly  authorized ;  and  they  ex- 
pressly so  enact  that  with  regard  to  two  of  the  sections  of 
9  Geo.  4,  c.  14,  and  they  expressly  refrain  from  enacting 
that  with  regard  to  s.  6,  uoon  which  this  action  is  brought. 
Therefore,  says  the  leamea  counsel,  that  is  in  truth  a  legis- 
lative declaration,  that  whereas  it  was  necessary  ip  interfere 
with  regard  to  ss.  1  end  8,  it  was  not  necessary  to  interfere 
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in  regard  to  s.  6,  because  s.  6  stood  on  its  own  grounds  and 
was  sufficient  as  it  stood.  It  may  be  remarked  rarther,  that 
there  is  very  good  ground  antecedently  for  the  observation, 
because  the  subject  of  s.  6  is  the  charging  of  a  person  for  an 
act  of  fraud,  and  it  may  well  be — ^and,  without  diving  very 
deep  for  motives,  one  cannot  help  seeing  that  there  was  an 
excellent  motive  for  that  enactment — ^that  a  person  should 
not  be  proved  fraudulent  without  the  matter  which  is  the 
evidence  of  his  fraud  resting  on  his  own  signature  to  a  docu- 
ment to  be  produced, — ^that  it  should  not  rest,  as  before  that 
312]  time  It  might  have  *rested,  on  the  conflict  of  evidence 
as  to  oral  communications.  If  you  mean  to  charge  a  person 
with  a  fraudulent  act,  whereby  you  have  been  damnified  in 
respect  of  the  conduct  of  another,  you  shall  not  charge  that 
person  unless  you  can  produce  his  own  handwriting  for  the 
statement  of  fraud  by  which  you  say  you  have  been  misled. 
Whether,  therefore,  one  looks  to  the  antecedent  reason  of 
the  thing,  or  whether  one  looks  to  what  may  be  called  par- 
liamentary exposition  of  the  statute,  upon  both  grounds  it 
seems  to  me  that  the  true  construction  is  the  one  which  has 
been  contended  for  by  Mr.  Benjamin,. namely,  if  you  want 
to  charge  a  person  under  s.  6  of  9  Gfeo.  4,  c.  14,  you  must 

Eroduce  the  document  upon  which  you  propose  to  chaige 
im,  signed  by  the  hand  of  the  person  wnom  you  seek  to 
charge. 

The  case  does  not  rest  there,  because  there  is  distinct 
authority,  and  authority  of  a  very  cogent  kind,  for  so  con- 
struing the  statute.  It  is  admitted  that  there  have  been  de- 
cisions, such  as  Hyde  v.  Johnson  Q,  which  have  determined 
that  there  must  be  the  signature  or  theperson  to  be  charged. 
All  those  cases  came  under  review  in  WiUimns  v.  Mason  (*), 
with  which  my  Brother  Grove  has  furnished  us,  in  which 
one  partner,  who  had  ratified  a  fraudulent  representation 
signed  by  another  partner,  was  held  not  to  be  liable  in  an 
action  because  the  person  who  had  signed,  had  signed  not 
the  name  of  the  defendant,  but  had  signed  the  partnership 
name,  and  the  document  did  not  fulfil  or  come  within  the 
conditions  laid  down  in  s.  6  of  9  Geo.  4,  c.  14.  This  decision 
does  not  at  all  conflict  with  the  case  ot^Barwick  v.  London 
Joint  Stock  Bank  ('),  and  cases  of  that  description  which 
have  been  brought  before  us,  because  I  apprehend  that  there 
can  be  no  doubt  that  a  different  set  of  principles  altogether 
arises  where  an  agent  of  a  joint  stock  company,  in  conducting 
the  business  of  the  joint  stock  company,  does  something  of 
which  the  joint  stock  company  take  advantage,  and  by 

(')  2  Biiig ,  N.  C,  776.        (*)  28  L.  T.  (N.S.),  232.     '  (»)  Law  Rep.,  2  Ex.,  259. 
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which  they  profit,  or  by  which  they  may  profit,  and  it  turns 
out  that  the  act  which  is  so  done  by  their  agent  is  a  fraudulent 
act.  Justice  points  out  and  authority  supports  justice  in 
maintaining,  tnat  where  a  corporation  takes  advantage  of 
the  fraud  of  their  agent,  they  cannot  afterwards  repudiate 
the  agency  *and  say  that  the  act  which  has  been  done  [313 
by  the  agent  is  not  an  act  for  which  they  are  liable.  If  Par- 
liament should  so  enact,  well  and  good,  but  Parliament  not 
having  so  enacted,  the  courts  have  held  what  seems  to  me, 
if  I  may  venture  to  say  so,  exceeding  good  sense  as  well  as 

1'ustice,  and  which  in  no  manner  conflicts  with  the  judgment 
■  am  pronouncing  to-day.  Therefore,  whether  one  looks  at 
the  strict  construction  of  the  statute,  or  at  the  interpretation 
which  the  statute  may  derive  from  antecedent  reasoning,  or 
from  subsequent  parliamentary  legislation,  or  from  the 
authority,  not  only  of  one  court,  but  of  several  courts  before 
this  case  was  brought  to  appeal  here,  it  seems  to  me  that 
the  reason,  the  construction,  and  the  authorities  are  all  one 
way,  namely,  that  in  this  case  the  bank  cannot  be  made 
liable  because  the  document  on  which  they  are  sought  to  be 
made  liable  does  not  come  within  the  statutory  terms  under 
which  alone  they  can  be  liable. 

But  there  is  another  ground,  upon  which,  it  appears  to  me, 
that  this  case  may  be  very  .properly  determined  in  favor  of 
the  defendants,  apart  from  the  general  construction,  ui)on 
which  I  have  not  thought  it  right  to  shrink  from  expressing 
my  opinion.  Apart  from  the  general  construction  upon  the 
facts  of  this  case,  and  upon  the  language  of  the  documents 
themselves,  there  was  neither  any  mtention  to  consult  the 
bank,  nor  was  the  answer  the  answer  of  the  bank.  In  point 
of  fact,  the  application  is  not  made  to  the  Gloucestershire 
Banking  Company,  but  to  a  munager  of  the  Gloucestershire 
Banking  Company.  The  answer  is  not  the  answer  of  the 
bank,  but  is  an  answer  in  the  first  person ;  it  is  not  a 
representation  of  the  bank  at  all,  but  is  a  representation 
made  by  Goddard  (who,  no  doubt,  was  in  fact  the  man- 
ager of  the  branch  bank  at  Cheltenham)  as  to  certain 
matters  which  were  within  his  personal  knowledge,  and  as 
to  which,  whether  they  were  true  or  whether  they  were  false, 
he  was  pledging  his  personal  knowledge  to  the  person  who 
made  the  inquiries  of  him.  The  answer  is  :  "I  beg  to  say, 
in  reply,  that  Sir  William  Russell,  Bart.,  M.P.,  is  the  lord 
of  the  manor  of  Charlton  Kings,  near  this  town," — a  thing 
which  he,  as  a  Cheltenham  man,  would  know — "with  a 
rent-roll,  I  am  told,  of  over  £7,000  per  annum," — that  is, 
giving  the  inquirer  the  benefit  of  that  hearsay  which  he  him- 
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self  had  received — ^^  and  I  do  not  believe  he  would  incur  the 
314]  liability  unless  he  was  certain  *to  meet  the  engage- 
ment"— showing  throughout  the  whole  matter  that  ne  is 
applied  to  and  he  is  answering  as  an  individual  person  who, 
no  doubt,  because  he  is  manager,  and  being  manager,  has 
peculiar  means  of  information  to  which  the  people  of  the 
Hallamshire  Bank  very  reasonably  had  recourse.  That  is  a 
very  different  thing  from  giving  an  answer  which  could  pur- 
port or  be  understood  in  any  way  to  bind  the  bank  whose 
manager  he  was,  if  the  bank  could  be  bound  in  point  of  law. 
Supposing,  instead  of  the  man  being  the  manager  of  the 
Gloucestershire  Bank  at  Cheltenham,  he  had  ceased  to  be 
the  manager  for  twenty-four  hours,  the  inquiry  might  just 
as  well  have  been  addressed  to  him^  and  the  answer  might 
just  as  well  have  been  made  by  him,  and  would  have  been 
of  exactly  the  same  value ;  all  the  knowledge  that  he  had  as 
manager  he  would  have  had  as  ex-manager  ;  and  supposing 
him  to  be  an  honest  man,  and  to  have  intended  to  tell  the 
truth,  all  the  information  that  he  could  convey  would  have 
been  just  as  valuable  twenty-four  hours  after  he  ceased  to 
fill  the  situation  as  it  was  twenty-four  hours  before,  when 
he  happened  to  fill  it.  I  say  that  merely  for  the  purpose  of 
illustrating  that  there  is  a  very  great  difference  between  ap- 
plying to  a  man  for  a  question  te  be  answered  who  happens 
to  fill  a  particular  capacity,  and  applying  to  him  in  that 
particular  capacity,  and  asking  him  m  that  capacity  to 
answer  a  question  because  he  fills  a  position  he  may  have 
certain  means  of  knowledge  to  which  it  is  exceedingly  rea- 
sonable that  recourse  should  be  had.  I  am  of  opinion,  not 
only  upon  the  general  ground,  but  upon  the  particular' facts 
of  tiiis  case,  that  there  is  no  pretence  for  saying  that  he  was 
either  applied  to  as  the  bank,  or  that  he  answered  as  the 
bank,  li  there  could  be  any  such  contention,  Mr.  Day 
would  have  distinguished  between  what  he  calls  a  living  in- 
strument and  an  agent.  He  has  made  no  such  distinction, 
nor  can  he  make  any  such  distinction.  An  instrument  is 
one  thing,  but  a  living  instrument  is  an  agent ;  and  this 
manager,  Goddard,  was  not  the  mere  instrument  in  the 
sense  in  which  a  pen  is  the  instrument  in  the  hand  that 
writes ;  but  he  was  a  living  instrument  in  the  sense  of  an 
agents,  and  if  he  was  an  agent,  then,  on  the  grounds  I  have 
already  stated,  he  was  not  the  principal,  and  could  not 
make  those  who  were  his  principals  liable  as  such.  In  f  act^ 
315]  as  I  understand  *tne  judgment  of  the  court  below, 
they  did  not  say  that  he  was  the  agent ;  they  say,  in  some 
strange  way,  he  was  the  bank  itself.    I  confess,  with  the 
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r-eatest  possible  respect  for  the  judges  of  the  Queen's  Bench, 
am  unable  to  understand  in  what  sense  a  man  can  be  some- 
thing that  is  neither  principal  nor  agent.  He  is  not  the 
principal  with  regard  to  the  bank,  and  he  is  not  agent  for 
the  reasons  that  Ihave  already  given. 

I  am  of  opinion  that  a  different  conclusion  must  be  arrived 
at  with  regard  to  Goddard,  and  that,  at  all  events,  with  re- 
gard to  Goddard,  he  has  signed  this — ^is  found  by  the  jury 
to  have  signed  it,  with  a  knowledge  that  it  was  untrue,  and 
with  a  distinct  intention  to  mislead  those,  whoever  they 
were,  to  whose  knowledge  that  misrepresentation  should 
come.  The  plaintiff  is  a  person  to  whose  knowledge  it  has 
come,  and  upon  him  it  has  acted  unfavorably  to  the  extent 
of  the  loss  of  his  money.  Therefore  it  appears  to  me  clearly, 
as  far  as  Goddard  is  concerned,  the  action  can  be  main- 
tained for  the  whole  sum  that  the  plaintiff  has  lost,  and  that 
as  against  Goddard  the  plaintiff  would  be  entitled  to  retain 
the  verdict. 

The  judgment  of  the  court  below  must  be  reversed  as  far 
as  the  bauK  is  concerned,  but  must  be  affirmed  as  far  as  the 
original  liability  of  Goddard  is  concerned. 

Sramwell,  B.  :  I  am  of  the  same  opinion.  No  doubt 
there  are  cases  in  which  a  man  may  be  charged  with  having 
committed  a  fraud  when  he  has  not  committed  it  himself  ; 
but  I  think  that  that  ou^ht  to  be  held  in  as  few  cases  as 
possible,  and  clearly  not  m  this  case,  because  in  this  case, 
to  my  mind,  the  inquiry  is  not  made  of  the  bank,  but  is 
made  of  the  individual.  It  is  true  that  the  jury  have  found 
that  it  was  within  the  scope  of  the  manager's  authority  to 
give  the  information  asked  for,  and  if  the  manager  were  to 
refuse  to  give  it  he  would  be  doing  a  wrong  to  the  bank 
which  employed  him,  because  he  would  be  refusing  a  cour- 
tesy which  it  was  their  habit  to  show,  in  order  that  a  corre- 
sponding courtesy  might  be  shown  to  them ;  but  in  no  other 
sense  was  it  his  duty  or  within  the  scope  of  his  authority  to 
do  it.  He  had  permission  to  do  it  and  ought  to  do  it,  but 
the  application  is  made  to  him  individually,  and  his  indi- 
vidu^  knowledge  of  the  matter  is  trusted.  If  it  had  turned 
out  that  some  other  manager  of  the  *bank  had  known  [316 
Sir  William  Russell  not  to  be  a  solvent  man,  but  that  God- 
dard innocently  made  the  statement  he  did,  it  could  not 
have  been  said  that  there  was  any  fraud  in  Goddard,  or  in 
the  bank,  because  somebody  in  the  bank  knew  that  Sir 
William  Russell  was  insolvent,  or  even  if  the  head  manager 
or  the  whole  of  the  shareholders  knew  it.  The  inqiiiry  is 
made  of  Goddard  as  to  his  personal  knowledge,  and  it  is  he 
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who  is  trusted  in  the  answer  to  that  inquiry.  I  think  that 
alone  ought  to  dispose  of  the  case ;  but  lam  further  of  opin- 
ion that  the  statute  has  imposed  an  insuperable  difficulty  in 
the  way  of  the  plaintiff  recovering.  In  my  opinion  the 
effect  of  the  statute  is  this,  that  a  man  .should  not  be  liable 
for  a  fraudulent  representation  as  to  another  person's  means 
unless  he  puts  it  down  in  writing,  and  acknowledges  his  re- 
sponsibility for  it  by  his  own  signature.  He  is  neither  to 
have  the  words  proved  by  word  of  mouth,  nor  the  authority 
given  to  an  agent  for  whose  act  it  is  sought  to  make  him 
responsible  proved  by  word  of  mouth.  It  seems  to  me  that 
Mr.  Day's  argument  is,  that  there  must  be  a  sort  of  excep- 
tion put  in  the  statute  to  meet  the  necessity  of  the  case.  If 
this  were  a  necessary  thing  for  the  purpose  of  the  banking 
company  carrying  on  their  business,  it  might  be  otherwise ; 
but  it  is  not  a  necessary  thing  for  the  purpose  of  carrving 
on  their  business,  it  is  no  part  of  their  business,  it  is  a  tning 
which  can  be  done,  and  it  is  done,  by  bankers  and  their 
officers  individually  and  personally ;  therefore  there  is  no ' 
such  necessity  as  Mr.  Day's  proposition  would  assume. 

With  respect  to  Goddard,  1  agree  that  the  judgme^t  must 
be  against  nim.  He  has  made  a  false  representation  with 
reference  to  the  character  of  another  person,  with  the  intent 
that  such  person  should  obtain  credit  oy  it,  ahd  he  has  made 
it  in  writing ;  he  has  signed  the  document,  therefore  he  has 
committed  a  fraud,  and  his  case  is  brought  within  the  words 
of  the  act  of  Parliament. 

PiooTT  and  Cleasby,  BB.,  and  Geove  and  Dekman,  J  J., 
concurred. 

Judgment  reoersed  as  to  defendant  Jewsburyy 
and  affirmed  as  to  d^endant  Ooddard. 

Attorneys  for  plaintiff :  Harper  &  Co. 

Attorneys  for  defendants :   Waterhouse  &  Winterhotliam. 
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[Law  Reports,  9  Qneen^  Benoh,  828.] 
April  20, 18H. 

UNAU)  V.  Tkb  Law  Union  Fieb  and  Life  [328 
Insubance  Company. 

InnawM — Proviso  avoiding  PcUcy  if  the  Dedaration  on  which  the  Am- 
tmrunc^  won  effeded  i»  not  "in  every  Reaped  true," 

ff  effected  a  policy  of  insurance  with  the  defendants  on  the  life  of 
ch  was  under  the  seal  of  the  defendants,  but  the  plaintiff  was  not  made 
In  it  was  a  proviso,  "  that  if  the  declaration  under  the  hand  of  the 
ered  at  the  defendants^  office  aa  the  basis  of  the  insurance  is  not  in 
true,  .  .  .  then  tiie  insurance  shall  be  void."  On  proposing  the  insnr- 
itiff  had  answered  in  writing  certain  questions,  and  at  the  loot  he  had 
person  proposing  the  insurance,  a  dedaration,  "  I  declare  that  the  abova 
)  truly  set  forth  *^: 

the  proviso  in  the  policy  (by  the  terms  of  which  the  plaintiff  was 
^  accepted  it)  avoided  the  insurance  if  the  particulars  in  the  decla- 
Ltme  in  &ct,  on  a  material  matter,  although  not  untrue  to  the  plaintiff's 

ATloN  on  a  x)olicy  of  insurance  [setting  it  out  at 
ated  the  9th  of  April,  1872,  under  the  hands  of 
3tors  of  the  defendants'  company,  and  under  the 
le  company,  effected  with  the  defendants  by  the 
n  the  life  of  K.  M.  *Taylor.  After  stating  [329 
nt  insured,  and  of  premium,  &c.,  *^  Provided, 
ss,  that  if  the  declaration  in  writing  under  the 
le  plaintiff,  dated  the  6th  of  March,  1872,  delivered 
ce  as  the  basis  for  the  insurance,  is  not  in  every 
le,  or  if  there  has  been  any  misrepresentation,  con- 
!^G.  Rep.  47  . 
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cealment,  or  untrue  averment  in  treating  for  the  insurance, 
or  if  the  conditions  herein  contained  shall  not  be  in  all  re- 
spects observed  and  performed  on  the  part  of  the  plaintiff 
and  K.  M.  Taylor,  then  the  insurance  shall  be  void  and  the 
premium  or  premiums  received  in  respect  thereof  shall  be 
forfeited  to  the  company." 

Pleas,  inter  alia^  Fifth  :  that  a  material  fact  stated  in  the 
said  declaration  in  the  said  policy  mentioned,  and  thereby- 
agreed  to  be  the  basis  of  the  insurance,  was  untrue ;  that  is 
to  say,  that  the  life  of  K.  M.  Taylor  had  not  been  proposed 
for  insurance  in  any  office  or  offices,  whereas  it  had  been 
proposed  in  two  offices  [naming  them],  and  had  been  declined 
by  both  offices. 

Issue  joined. 

At  the  trial  before  Blackburn,  J.,  at  the  sittings  in  Mid- 
dlesex after  Hilary  Term,  it  appeared  in  evidence  that  the 
plaintiff  had  effected  with  the  defendants'  office  an  insurance 
on  the  life  of  a  Mrs.  K.  M.  Taylor.  On  the  plaintiff's  pro- 
posal to  insure  the  life  at  the  defendants'  office,  a  form  con- 
taining questions  to  be  answered  by  the  person  proposing 
the  insurance  was  filled  up  by  the  plaintiff,  and  ne  signed 
at  the  foot  of  it^  as  the  person  proposing  the  insurance,  the 
following  declamtion :  "I  decmre  that  the  above  particu- 
lars are  truly  set  forth."  Question  10  was,  "Has  the  life 
been  proposed  for  insurance  at  this  or  any  other  office  or 
offices ;  if  so,  at  what  offices ;  was  she  accepted  or  de- 
clined ?"  The  answer  was,  "  No."  The  policy.declared  on 
was  afterwards  granted  by  the  defendants,  and  accepted  by 
the  plaintiff. 

In  answer  to  questions  left  by  the  judge,  the  jury  found, 
irUer  alia,  that  the  answer  to  question  10  was  untrue  to  the 
knowledge  of  Mrs.  Taylor,  but  not  to  the  knowledge  of 
the  plaintiff.  On  this  finding,  the  judge  directed  the  ver- 
dict to  be  entered  for  the  defendants  on  the  fifth  plea, 
with  l^ave  to  move  to  enter  it  for  the  plaintiff ;  the  verdict 
being  entered  for  the  plaintiff  on  the  other  issues,  with 
leave  to  move  to  enter  the  verdict  on  those  issues  for  the 
defendants, 

330]  *Powell,  Q.C.  (with  him  Barnard),  for  the  plaintiff, 
moved  accordingly :  On  the  finding  of  tne  jury  on  the  fifth 
plea  the  plaintiff  is  entitled  to  the  verdict.  There  is  nothing 
stated  in  the  proposal  or  form  of  questions  sent  to  the  plain- 
tiff to  fill  up  to  indicate  that  they  are  to  be  the  basis  of  the 
contract.  • 

g3LACKBURN,  J. :    It  is  expressly  so  stated  in  the  policy.] 
nly  inferentially.     This  proposq.1  is  not  like  that  in  many 
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of  the  reported  cases,  which  contams  a  distinct  statement  on 
the  face  of  it  that  it  is  to  form  the  basis  of  the  contract 
After  the  questions  are  set  out,  it  simply  says,  "I  declare 
that  the  above  particulars  are  truly  set  forth." 

[CooKBUBN,  C.J. :  But  in  the  policy  itself,  which  is  the 
oi)erative  instrument  and  contains  the  terms  of  the  contract, 
the  declaration  is  said  to  be  delivered  as  the  basis  of  the  in- 
Burance.] 

The  policy  is  the  act  and  deed  of  the  company  exclu- 
sively ;  the  plaintiff  does  not  put  his  hand  to  it  as  he  does  to 
the  other  document ;  and  the  policy  contains  terms  of  which 
no  notice  was  given  to  the  plaintiff  by  the  proposal.  In  the 
policy  they  do  not  recite  that  the  particulars  are  the  basis 
of  the  policy,  but  at  the  end  there  is  a  proviso  that  if  the 
declaration  delivered  at  the  office  as  the  basis  of  the  in- 
surance is  not  in  every  respect  true,  then  the  insurance  is  to 
be  void. 

[CocKBUBN,  C.J. :  The  plaintiff  accepts  the  policy  with 
that  proviso  in  it] 

That  raises  the  point  whether  the  mere  acceptance  of  a 
policy  such  as  this,  without  any  previous  stipulation  or 
Knowledge  on  the  subject,  makes  tne  terms  oi  it  binding 
upon  the  plaintiff. 

[Blackburn,  J. :  Surely  there  can  be  no  doubt  of  it. 
Is  there  any  ground  for  saying  that  a  party  can  accept 
and  adopt  a  contract,  although  he  has  not  put  his  hand  to 
it,  and  tnen  reject  some  of  the  terms  of  it  f  I  did  not  re- 
serve that.  I  thought  the  point  whether  the  absolute  truth 
was  meant  by  the  terms  of  the  proviso  very  arguable,  so  I 
reserved  that] 

The  plaintiff,  in  accepting  the  policy,  adopts  it  only  so  far 
as  it  is  in  conformity  with  his  proposal.  There  have  been 
cases  in  which  the  jproposal  itself  had  terms  similar  to  those 
of  this  proviso,  ancr  yet  the  courts  held  that  in  the  absence 
of  fraud  the  *terms  did  not  avoid  the  policy.  In  [331 
WheeUon  v.  Hardisty  T)  the  Court  of  Ex^equer  Chamber, 
overruling  this  court^  neld  that  there  was  no  warranty  of 
tiie  truth  of  the  particulars  in  the  proposal,  nor  anything  in 
the  nature  of 'the  contract  showing  an  intention  that  the 
truth  of  those  matters  should  be  the  basis  of  the  contract. 

[Lush,  J.:  It  is  to  be  observed  that  at  the  foot  of  the 
answers  the  plaintiff  says,  "I  declare  that  the  above  par- 
ticulars are  truly  set  forth."  He  does  not  say,  "  to  the  best 
of  my  knowledge  or  belief."  The  declaration  is  without 
any  qualification.] 

(»)  8  E.  <t;  B.,  282;  26  L.  J.  (Q.B.),  266;  27  L.  J.  (Q.B.),  241. 
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No  doabt ;  and  if  that  be  held  a  warranty  of  the  truth, 
there  ifl  an  end  of  the  case ;  but  it  is  submitted  that  it  only- 
amounts  to  a  representation,  and  being  bona  fide^  as  the 
jury  have  found,  the  plaintiff  is  entitled  to  the  verdict  on  the 
fifth  plea.  [He  also  r^erred  to  Benham  v.  United,  <ftc.  As- 
suraTice  0l9.(*)]. 

Sir  J.  B,  Ka/r slake,  Q.C.  {Petheram  with  him),  moved, 

Sursuant  to  leave  reserved,  to  enter  the  verdict  for  the  defen- 
ants  on  the  other  issues.  As  the  court  refused  the  rule 
merely  pro  forrna,  in  order  to  put  the  defendants  in  a  posi- 
tion to  appeal  in  case  the  plaintiff  should  take  that  course, 
it  is  unnecessary  to  give  the  pleadings,  &c. 

CocKBURN,  C.  J.:  We  refuse  the  plaintiff  a  rule  on  the 
ground  that  it  appears  to  us,  upon  the  construction  of  the 
contract,  that  it  is  a  condition  tnat  the  declaration  signed 
by  the  plaintiff  shall  be  true  in  point  of  fact, — not  merely 
in  the  sense  of  being  true  in  the  absence  of  fraud,  that  is, 
true  as  far  as  the  plaintiff's  knowledge  went.  It  is  the  same 
thing  to  the  company  whether  the  representations  contained 
in  the  declaration  oe  fraudulent  or  whether  they  be  not 
The  representation  would  have  been  fraudulent  if  the  pro- 
posal tor  the  insurance  had  been  by  the  person  whose  life 
was  to  be  insured,  and  the  company,  of  course,  under  those 
circumstances,  would  be  protected;  but  it  is  equally  im- 
portant to  them  to  be  protected  when  the  insurance  is  effected 
by  a  third  person.     We  must  look  at  the  language  of  the 

Solicy  with  a  view  to  what  was  in  the  mind  of  those  who 
32]  drew  it.  The  *ob]ect  of  the  proviso  is  that  the  com- 
pany shall  be  protected  against  untruthful  representations, 
whether  those  rei)resentations  are  untrue  to  the  knowledge 
of  the  party  effecting  the  insurance  or  not ;  the  terms  would 
prima  facie  and  naturalljr  import,  in  the  ordinary  use  of 
language,  that  the  policy  is  vitiated  i^  the  representation, 
made  as  preliminary  to  the  contract,  \^  not  in  point  of 
fact  true.  Whether  untrue  to  the  knowledge  of  the  party 
proposinjg  the  life  is  to  them  a  matter  of  verv  little  impor- 
tance. The  ordinary  sense  of  the  words  used  is  that  thev 
are  to  be  taken  with  reference  to  the  fact,  and  not  with  ref- 
erence to  the  knowledge  of  the  party.  Thi6  case  is  clearly 
distinguishable  from  Wheetton  v.  Hardisty  ("),  because  in 
that  case  there  was  no  condition  that  any  untrue  statement 
should  vitiate  the  policy. 

Blackburn,  J. :  I  also  think  that  the  verdict  was  rightly 
entered,  upon  the  terms  of  this  policy,  in  which  there  is  this 

(»)  1  Ex.,  744 ;  21  L.  J.  (Ex.).  817. 
(«)  8  E.  4  B.,  232 ;  26  L.  J.  (Q,B.),  206 ;  ?7  L.  J.  (Q.B.),  241. 
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agreement:  "Provided  that  if  the  declaration  in  writing 
under  the  hand  of  the  plaintiff,  delivered  by  him  as  the  basis 
of  the  insurance,  was  not  in  every  respect  true,  or  if  there 
had  been  any  misrepresentation,  concealment,  or  untrue 
averment,  in  treating  for  the  said  insurance,  or  if  the  condi- 
tions thereon  indorsed  should  not  be  in  all  respects  observed 
and  i)erf ormed  on  the  part  of  the  plaintiff,  the  policy  should 
be  void."  That  is  the  language  put  into  the  contract,  and 
although  it  is  under  a  de^  poll,  I  think  the  proviso  must 
be  taken  as  part  of  the  contract,  and  that  the  plaintiff  can- 
Bot  sue  upon  the  contract  which  contains  that  proviso  with- 
out being  bound  by  it,  and  that  he  must  take  the  contract 
with  the  proviso  ana  not  reject  it.  I  think,  further,  that  the 
meaning  and  true  construction  of  it  is,  that  if  the  statement 
made  by  the  plaintiff  is  not  in  every  respect  true  in  fact, — 
not  in  the  sense  if  it  be  fraudulent  or  if  it  be  a  lie,  or  in  the 
sense  that  there  is  moral  culpability, — ^then  the  policy  is  to 
be  void.  The  object  being  that  the  company  may  know  what 
sort  of  risk  they  are  taking,  they  secure  themselves  by  say- 
ing, if  the  statements  the  insured  have  made  are  not  accurate 
in  fibct,  then  the  contract  shall  be  void.  Whether  the  pre- 
miums are  forfeited  would  be  a  matter  depending  upon  other 
considerations.  In  Whedton  v.  Hmduty  (*)  the  *juag-  [333 
ments  of  the  judges  all  proceed  on  the  ground  that  there 
was  no  express  stipulation  in  the  policy  that  made  the  aocu- 
lacy  of  the  statements  the  basis  of  the  contract.  Whether 
that  was  correct  or  not  in  the  particular  case,  is  a  question 
that  can  only  be  raised  in  the  House  of  Lords ;  but  mat  that 
is  the  ratio  of  the  decision  is  clear,  when  looking  to  the 
reasons  given  by  the  different  judges.  But  here  the  proviso 
is  expressly  worded  so  as  to  make  inaccuracy  of  the  state- 
ments, as  distinguished  from  wilful  falsehood,  avoid  the 
contract.  I  thiuK,  therefore,  that  there  should  be  no  rule. 
Lush,  J.,  concurred. 

Rvle  rtfuBed  (*). 

Attorney  for  plaintiff :  J.  W.  McLcdonaM. 

Attorney  for  defendants :  George  Burges. 

0)  8  K  <b  B.,  282;  26  L.  J.  (aB.),  265;  27  L.  J.  (Q.B.),  241. 
O  See  Dy^kett  v.  WiUiams,  (2  C.  ^  M.,  848). 

To  same  effect  ie  Baker  v.  Home  lAfe    Rep.,  682,  and  Bee  caees  cited  in  note 
J9m.    Co,,  4  New  York  Supreme  Court    686. 
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[Law  Reports,  9  Queen's  Bench,  88S.] 
April  28,  1874. 

Cox  and  Another  v.  Leigh. 

Skenff-^LandliOTd  and  Tencmt — Payment  of  RefU,  on  Execution  of  Tenant t  Ooodt-^ 
8  Anne,  c.  14,  m.  1,  6,  7. 

The  statute  8  Anne,  c.  14,  s.  1,  only  applies  to  subsisting  tenancies ;  and  the 
sheriff  is  not  liable  for  removing  eoods  taken  in  execution  ^thout  first  paying  to 
the  landlord  a  ^ear^s  rent,  where  we  tenancy  has  determined  before  the  seijcare, 
though  within  six  months  of  it. 

Case  stated  by  consent  without  pleadings. 

1.  The  plaintiffs  are  the  trustees  for  the  Derby  and  Der- 
byshire Banking  Company,  and  the  defendant  is  the  sheiijff 
or  Cheshire.  The  action  was  brought  against  the  defendant 
as  sheriff  for  the  removal  of  goods  taken  in  execution  with- 
out paying  to  the  plaintiffs  half  a  year's  rent,  amounting 
to  £135. 

2.  George  Underwood  being  possessed  of  the  residue  of  a 
term  of  ninety-nine  years  in  Ruby  Hall,  subject  to  a  yearly 
rent,  by  an  indenture  of  mortgage,  on  the  21st  of  March,' 
1868,  mortgaged  the  messuage  and  tenement  to  the  then  trus- 
tees of  the  bank,  and  by  the  indenture  Underwood  became 
tenant  from  year  to  year  to  the  mortgagees  at  a  rent  of  £250 ; 
the  mortgage  became  vested  by  mesne  assignments  in  the 

S resent  trustees,  the  plaintiffs. 
34]   *The  £260  represented  the  5  x)er  cent,  interest  due 
on  the  advance  of  £6,000  for  which  the  messuage  and  prem- 
ises were  held  by  the  parties  as  security. 

Underwood  duly  paid  the  yearly  sum  of  £250  to  the  per- 
sons entitled,  and  to  the  plaintiffs  afterwards,  to  the  21st  of 
September,  1«71^  and  on  the  2l8t  of  March,  1872,  by  a  notice 
to  quit  before  then  given  by  the  plaintiffs  to  Underwood,  his 
tenancy  to  the  plaintiffs,  if  any  existed,  in  such  messuage 
and  premises  expired. 

3.  On  the  21st  of  March,  1872,  there  was  due  from  Under- 
wood to  the  plaintiffs,  in  respect  of  the  yearly  sum  of  £250, 
the  sum  of  £125  for  the  half  year  ending  on  that  day,  and 
on  the  26th  of  March,  1872,  the  plaintiffs  issued  a  writ  in  an 
action  of  ejectment  against  Underwood,  brought  to  recover 
the  possession  of  the  messuage  and  premises,  and  on  the 
9th  of  May,  1872,  judgment  was  obtained,  and  the  sheriff 
delivered  possession  to  the  plaintiffs  on  the  22d  of  June, 
1872. 

4.  An  action  was  brought  by  J.  Cox  and  another  against 


Digitized  by  V:iOOQIC 


Vol.  IX]  EASTER  TERM,  XXXVII  VICT.  375 

Cox  V.  Leigh.  .^.     18H 

Underwood,  in  the  Court  of  Exchequer,  and  judgment  was 
Bi^ed  for  the  plaintiffs  therein,  and  upon  such  judgment  a 
writ  of  fieri  facias  was  issued,  and  on  the  27th  oi  March, 
1872,  it  was  lodged  with  the  defendant,  as  the  sheriff  of 
Cheshire,  to  be  executed.  By  such  writ  of  fieri  facias  the 
sheriff  of  Cheshire  was  commanded  to  levy  on  the  goods 
and  chattels  of  Underwood  in  his  bailiwick  £34  16*.  lld,y 
besides,  &c.,  and  the  defendant,  as  such  sheriff,  by  his  offi- 
cer, on  the  same  day  took  goods  and  chattels  of  Underwood, 
then  being  in  and  upon  the  messuage  and  premises  in  the 
bailiwick,  of  the  sheriff  to  answer  me  writ,  and  left  a  man 
in  possession  thereof  under  the  writ  of  fieri  fa^as;  and 
another  action  was  brought  by  Edward  Gilbert  against  Un- 
derwood in  the  Court  of  Exchequer  of  Pleas,  and  judgment 
was  signed  for  the  plaintiff  therein,  and  upon  such  judg- 
ment a  writ  of  fi,eri  facias  was  issued,  and  it  was  lodg^ 
with  the  defendant  as  such  sheriff  on  the  11th  of  April, 
1872,  to  be  executed  in  like  manner,  to  levy  £61 15*.  2^., 
besides^  &c.  And  the  defendant  as  such  sheriff,  by  his  offi- 
cer, took,  on  the  same  day,  the  goods  and  chattels  of  Un- 
derwood then  being  in  and  upon  the  messuage  and  premises, 
to  answer  such  last  mentioned  writ,  and  left  the  same  man 
in  possession  thereof  under  the  two  writs  of  fieri  facias. 

*5.  Before  these  executions  were  put  in,  and  before  [335 
the  2l8t  of  March,  1872,  viz.,  on  or  about  the  13th  of  March, 
1872,  the  Earl  of  Shrewsbury  had  seized  a  large  part  of  the 
goods  on  the  messuage  and  premises  for  arrears  of  rent  due 
m  respect  of  the  premises,  amounting  to  £220  10^.  4d.,  being 
two  and  a  half  years  of  rent  in  arrear,  which  goods  were 
sold  by  the  Earl  of  Shrewsbury  in  June,  1872.  The  sheriff 
seized,  for  the  purpose  of  satisfying  the  writs  so  lodged  with 
him,  the  residue  of  the  goods  on  tne  premises  not  seized  by 
the  Earl  of  Shrewsbury. 

6.  On  the  12th  of  April,  1872,  the  plaintiffs  caused  a  dis- 
tress to  be  put  in  upon  the  goods  and  chattels  of  Underwood 
then  being  upon  the  messuage  and  premises,  and  which  had 
been  so  seized  and  taken,  and  were  then  held  possession  of, 
under  the  writs  of  fieri  facias,  for  the  arrears  of  alleged 
rent  due  on  the  21st  of  March  preceding,  and  put  and  left 
a  man  in  possession  of  the  goods  and  chattels  under  the  dis- 
tress, and  continued  the  man  in  possession  of  the  goods 
with  the  man  put  in  possession  by  tne  sheriff  until  the  16th 
of  April  then  following.  The  defendant  as  such  sheriff  con- 
tinued also  to  hold  the  goods  and  chattels  under  the  writs  of 
fi^i  facias  before  mentioned,  and  the  goods  and  chattels 
BO  taken  in  execution  and  under  the  distress  then  were  and 
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contmned  to  be  in  and  upon  tbe  messuage  and  premises, 
and  on  the  16th  of  April  the  plaintiffs  caused  written  notice 
to  be  given  to  the  defendant  as  such  sheriff  that  the  alleged 
rent  was  so  in  arrear^  and  recjuested  him  not  to  remove  the 
^oods  of  Underwood  then  being  taken  by  him  in  execution 
tiU  the  rent  in  arrear  was  paid,  and  thereupon  the  plaintiffs 
withdrew  the  man  sent  by  them  to  take  possession  under  the 
distress. 

7.  On  the  16th  of  April,  1872,  a  certain  other  writ  of  fieri 
fapias  on  a  judgment  for  the  plaintiff  in  a  suit  wherein  W. 
W .  Wynne  was  plaintiff  and  Underwood  was  the  defen- 
dant, was  lodged  with  the  now  defendant  as  such  sheriff  to 
levy  of  the  goods  and  chattels  of  Underwood  then  being  in 
and  ui)on  the  messuage  and  premises  the  sum  of  £104  Us. 
Sd.y  being  the  amount  of  such  jud^entwith  interest  there- 
upon, and  the  now  defendant,  by  his  officer,  on  the  same  day 
took  and  held  the  goods  and  chattels  henceforth  under  and 
by  virtue  of  such  writ,  and  on  the  30th  of  April  then  fol- 
lowing a  certain  other  writ  of  fieri  facias  on  a  judgment 
336]  for  the  *plaintiff,  in  an  action  wherein  W.  Ryalls  was 
the  plaintiff  and  Underwood  was  the  defendant,  was  lodged 
with  the  now  defendant  for  execution  on  the  goods  and  chat* 
tels  of  Underwood  then  bein^  in  and  upon  the  messua^ 
and  premises,  and  the  now  defendant  on  the  same  day  took 
and  held  the  same  to  satisfy  the  writ. 

8.  On  the  9th  of  May,  1872,  the  plaintiffs  obtained  judg- 
ment in  the  action  of  ejectment  referred  to  in  paragraph  3, 
and  possession  of  the  messuage  was  awarded  to  be  given  in 
execution  to  them  on  the  1st  of  June  then  ensuing. 

9.  On  the  4th  of  June,  1872,  the  defendant  caused  to  be 
sold  the  goods  and  chattels  of  Underwood  so  as  aforesaid 
seized  by  him,  and  the  goods  and  chattels  were  removed 
from  the  messuage  and  premises  and  delivered  to  the  re- 
spective purchasers  thereof,  and  realized  sufficient  to  pay 
tne  plaintiffs,  if  they  are  entitled  to  priority  as  against  tlie 
execution  creditors. 

10.  After  the  sale  of  the  goods  and  chattels  of  Under- 
wood by  the  defendant  there  remained  no  further  or  other 
goods  and  chattels  of  Underwood  on  the  messuage  and 
premises  to  answer  any  distress  by  the  plaintiffs  or  to  meet 
the  rent  so  in  arrear. 

11.  The  question  for  the  opinion  of  the  court  is,  whether, 
under  the  circumstances  above  stated,  the  defendant  could 
lecally  cause  to  be  sold  and  removed,  in  pursuance  of  such 
sale,  the  goods  and  chattels  in  order  to  satisfy  all  the  writs 
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of  execution,  until  the  arrearB  of  rent  had  been  paid  to  the 
plaintiffs. 

April  28.  Meld,  Q.C.,  (7.  0.  Orifflta  with  him),  for  the 
plaintiffs:  The  question  is,  whether,  in  order  to  entitle  a 
landlord  to  be  paid  a  year's  rent  under  8  Anne,  c.  14,  s.  1, 
there  must  be  a  subsisting  tenancy.  The  whole  scope  of  the 
statute  of  Anne  is  to  protect  the  landlord's  right  of  distress. 
At  common  law,  when  the  tenancy  determined,  the  landlord' s 
right  to  distrain  was  at  an  end ;  and  to  remedy  this  griev- 
ance it  is  provided  hy  ss.  6  and  6  that  although  the  tenancy 
has  expired,  yet  if  six  calendar  months  have  not  elapsea 
from  its  determination,  and  the  landlord's  title  continues,, 
and  the  tenant  is  still  in  possession  of  the  premises,  the  land- 
lord may  distrain.  All  these  circumstances  concurring  in 
the  present  case,  the  landlord,  but  for  the  execution  levied 
on  the  tenanf  s  goods,  would  have  a  right  to  distrain.  Sect  1 
provides  that  no  goods  *shall  be  taken  in  execution  [337 
unless  the  j»rty  at  whose  suit  the  execution  is  sued  out 
shall  pay  to  the  landlord  one  year's  rent.  Looking  at  all 
the  provisions  of  the  statute,  which  is  passed  for  the  protec- 
tion of  the  landlord,  and  giving  it  a  liberal  construction  to 
carry  out  the  intention  of"  the  legislature,  whether  the  ten- 
ancy has  expired  or  not,  on  an  execution  levied  on  the  ten- 
ant s  goods,  the  landlord  is  entitled  to  be  i)aid  a  year's  rent. 
No  doubi^  in  WoodfaU  on  Landlord  and  Tenant,  p.  444,  it  is 
laid  down:  ^^The  act  does  not  apply  to  rent  due  under  a 
lease  which  has  expired,  or  which  nas  been  determined  bv 
notice  to  quit,  or  by  entry  or  ejectment  for  a  forfeiture/' 
But  the  authorities  cited  for  this  proposition  do  not  support 
it  In  jRiseley  v.  Jiyle  (')  an  objection  was  raised  to  the  dec- 
laration on  special  demurrer,  on  the  ground  that  it  did  not 
sufficiently  snow  that  a  tenancy  in  the  premises  subsisted ; 
but  the  Question  was  not  decided,  as  leave  was  given  to 
amend.  In  Hodgson  v.  Oasooigne  (")  the  facts  showed  that 
more  than  six  months  had  expired  from  the  determination  of 
the  tenancy ;  the  landlord's  nght  to  distrain  was  at  an  end ; 
and  the  judgment  is  so  concise  that  it  is  not  possible  to  say 
on  what  ground  the  case  was  decided.  In  Cook  v.  Cook  ( ) 
it  would  also  appear  that  there  was  no  demise,  and  no  fixed 
rent  was  payable  by  the  tenant. 

TBlackburn,  J.:  In  Chittj/s  Statutes  it  is  said  that  "in 
order  to  support  the  claim  against  the  sheriff,  a  subsisting 
tenancy  at  a  rent  certain  must  be  proved."] 

The  only  authorities  cited  for  that  position  are  Riselejj^  v. 
RyU  (') ;  Hodgson  v.  Oascoigne  (") ;  but  there  is  no  direct 

.      0)  10  M.  <fc  W.,  101.  («)  5  B.  4  Aid.,  88.  (»)  Andr.,  217. 

8  Eno.  Rep.  48 
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authority  on  the  point.  The  obiect  of  the  statute  is  to  give 
the  landlord  a  remedy,  althougn  the  tenant's  goods  are  in 
the  custody  of  the  law,  and  it  is  immaterial  whether  the  ten- 
ancy is  a  subsisting  tenancy  or  not,  provided  the  landlord 
has  a  right  to  distrain. 

[Blackburn,  J.:  The  case  states  that  the  plaintiflf  issued 
a  writ  in  an  action  of  ejectment  on  the  26th  of  March,  and 
judgment  was  obtained  on  the  9th  of  May,  and  possession 
delivered  on  the  22d  of  June.  The  eflfect  of  the  judgment  is 
the  same  as  that  of  a  judgment  under  the  old  procedure: 
338]  see  Common  Law  Procedure  Act,  *1852,  s.  207;  so 
that  the  landlord  must  be  taken  to  have  had  possession  of 
thepremises  on  the 26th  of  March.] 

H.  Matthefws^  Q.C.  {J,  C.  TindaZ  Atkinson  with  him),  for 
the  defendant :  Sects.  1  and  6  of  the  statutes  of  Anne  are 
quite  distinct  sections,  passed  with  different  objects.  Sect.  1 
applies  to  a  case  where  an  execution  is  levied  on  the  goods 
oi  a  tenant  who  continues  tenant.    The  words  are:  "No 

! foods  being  on  any  lands  or  tenements  which  are  or  shall  be 
eased  for  a  term  of  years  shall  be  liable  to  be  taken  by  vir- 
tue of  any  execution,  unless  the  party  at  whose  suit  the 
execution  is  sued  out  shall  pay  to  the  landlord  all  sums  of 
money  as  are  or  shall  be  due  for  rent"  .  .  .  This  section  is 
in  its  terms  confined  to  subsisting  tenancies,  and  has  no  ap- 
plication to  a  tenancy  that  has  determined.  *  There  are  no 
words  connecting  s.  6,  still  less  connecting  s.  7,  with  s.  1. 
The  limit  of  six  months  within  which  a  distress  is  to  be  made 
does  not  apply  to  a  case  arising  under  s.  1.  Hodgson  v.  Ods- 
coigne  (*)  appears  to  be  a  direct  authority  for  the  position 
laid  down  m  WoodfaU  on  Landlord  and  Tenant.  There  Lit- 
tledale,  counsel  for  the  defendant,  yielded  the  point,  and  it 
must  be  assumed  that  judgment  was  given  on  that  ground. 
In  QooTc  V.  Coolci^)  the  reasons  for  the  judgment  are  not 
given,  but  the  facts  show  that  the  tenancy  had  determined. 
That  there  must  be  a  subsisting  tenancy  in  order  to  support 
a  claim  agjainst  the  sheriff  for  not  paying  a  year's  rent  to  the 
landlord,  is  laid  dt)wn  in  every  text-book.  In  WoodfaU  on 
Landlord  and  Tenant,  at  p.  444 ;  Coolers  Landlord  and  Ten- 
ant, p.  464;  Corny rCs  Landlord  and  Tenant,  p.  396:  there 
certainly  is  no  authority  to  the  contrary. 
Orifflts  was  heard  in  reply. 

Oiir,  adv.  mdt. 
May  1.   The  judgment  of  the  court  (Cockburn,  C.  J.,  Black- 
burn and  Lush,  Jj.)  was  delivered  by 
Blackburn,  J. :    The  point  which  will  decide  the  whole 

(»)  5  B.  A  Aid.,  88.  (»)  Andr.,  217. 
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caae  is,  whether  or  not  the  plaintiffs  have  a  right  to  recover 
against  the  sheriff  for  the  removal  of  goods  taken  under  an 
execution  without  paying  a  year's  rent  to  the  plaintiffs,  the 
landlords.  The  facts  *are  that  there  was  a  mortgage  [339 
to  the  bank  under  a  deed,  which  we  assume,  for  the  purposes 
of  the  case,  amounted  to  a  demise  at  a  rent  from  year  to 
year,  so  that  the  relation  of  landlord  and  tenant  existed  be- 
tween the  trustees,  the  plaintiffs,  and  the  execution  debtor, 
notice  to  quit  was  given,  and  that  lease  was  determined. 
Subsequently  to  the  determination  of  the  lease,  and  within 
six  months  of  it,  the  sheriff  seized  on  behalf  of  the  execu- 
tion creditor ;  and  as  it  was  within  six  months,  there  would, 
if  the  premises  were  still  in  possession  of  the  tenant,  be  a 
right  to  distrain  given  by  the  statute  of  8  Anne,  c.  14,  ss.  6,  7. 
I  pass  by  another  point,  about  what  the  effect  of  the  eject- 
ment would  be.  What  we  have  now  to  determine,  for  the 
first  time,  as  I  believe,  is  whether  the  statute  of  Anne,  which 
by  B.  1,  before  the  sheriff  removes  the  goods  taken  in  execu- 
tion, requires  him  to  pay  the  landlord's  rent,  applies  to  a 
ahenff  who  takes  goods  in  execution  after  the  lease  has  ex- 
pired, but  at  a  time  when  the  landlord  can  distrain,  because 
the  six  months  are  not  out.  Now,  looking  at  the  words  of 
the  statute,  it  seems  clear  enough  that  the  sheriff  can  remove 
the  goods  without  paying  the  rent.  The  first  section  enacts 
that  no  goods  or  chattels  being  on  lands  leased  for  a  term  of 
years,  snail  be  liable  to  be  taken  by  virtue  of  any  execution 
on  any  pretence  whatsoever,  unless  the  party  at  whose  suit 
the  execution  is  sued  out  shall,  before  the  removal  of  such 
goods,  pay  to  the  landlord  the  rent  due,  provided  it  does  not 
amount  to  more  than  a  year' s  rent.  As  the  section  is  worded, 
there  is  nothing  said  about  the  landlord's  right  to  distrain. 
Then,  by  s.  2,  it  is  enacted  that  the  landlord  may,  within 
five  days,  seize  goods  fraudulently  carried  away,  and  sell 
them  as  if  they  had  been  distrained ;  and  by  s.  6  it  is  enacted 
that  the  landlord  may,  during  six  months  after  the  lease  has 
been  determined,  distrain ;  but  there  is  no  enactment  that 
where  there  is  a  statutable  power  of  distress  there  shall  be 
the  same  obligation  on  the  execution  creditor  to  pay  a  year's 
rent  as  if  the  term  were  still  existing.  Now  the  question  is, 
whether  we  are  to  extend  the  enactment  of  s.  1  to  those  sub- 
sequent sections  in  the  same  act  by  which  the  powers  of 
distress  are  extended,  or  whether  it  is  confined  to  an  existing 
tenancy.  In  the  text-books,  Chittj/s  Precedents  of  Plead- 
ings, vol.  ii.,  p.  629,  and  Chitti/s  Statutes,  vol.  ii.,  p.  1106, 
tit.  *Landlord  and  Tenant,  it  is  asserted  and  put  that  [340 
the  obligation  is  only  during  an  existing  tenancy ;  but  they 
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cite  Sf  case  which,  though  it  supports  that  ]^roposition,  does 
not  decide  it.  There  is,  therefore,  no  decision  yet ;  and  we 
do  not  think  the  words  of  the  statute  sufficiently  wide  to 
Justify  us  in  putting  a  construction  upon  the  statute  different 
from  that  which  ha^  been  entertained  for  160  years. 

Judgment  for  the  dtfendant. 

Attorney  for  plaintiffs :  Sedhead. 

Attorneys  for  defendant :  Hudson^  MaMTietDS  &  Co. 


[Law  Reports,  9  Queen's  Bench,  M5.] 
April  37,  1874. 

345]  *Denni8  t.  Whetham  and  Another. 

Sheriff^-Actikm  for  Faiae  Itetum  of  NvUa  Bonor^Nb  Seuure^PHor  WriU 

firauduleni. 

In  an  action  against  the  sheriiF  for  a  false  return  of  nulla  bona  to  plaintiff's  writ 
of  ^.  fa.  for  £125,  it  appeared  that  the  defendant  had  not  levied  at  all.  There  were 
goods  oi  the  execution  debtor  of  the  value  of  £60  upon  which  he  might  have  levied. 
There  were  two  writs  of  ^  /a.  a^inst  the  execution  debtor  for  more  than  £60  lo(%ed 
,  with  the  sheriff  prior  to  the  plaintiff's  writ ;  but  these  prior  writs  were  proved  to  be 
fraudulent  as  against  creditors;  the  sheriff  had,  however,  no  information  as  to  this: 

HM,  that  the  plaintiff  was  entitled  to  recover  the  £50;  that  it  was  the  riieriff's 
duty  to  have  levied,  and  the  plaintiff  might  then  have  dkputed  the  validity  of  iha 
prior  writs,  and  so  obtained  tae  proceeds  of  the  levy. 

Declaration,  that  plaintiff  delivered  a  writ  otfi.fa.  to 
fhe  defendants,  the  sheriff  of  Middlesex,  to  levy  £125  on  a 
indffment  against  Barlow  and  Beesley ;  that  there  were  goods 
34o]  on  which  defendants  might  have  levied,  buUthey  ne- 
glected to  levy,  and  made  a  false  return  of  nvUa  bona. 

Pleas :  1.  Not  guilty ;  2.  That  there  were  not,  after  the 
delivery  of  the  wnt,  goods  of  the  execution  debtors  in  the 
defendants'  bailiwick  whereon  the  defendants  might  have 
levied. 

Issue  joined. 

At  the  trial  before  Quain,  J.,  at  the  sittings  in  Middlesex 
during  term,  it  appeared  that  the  plaintiff's  writ  was  lodged 
at  the  sheriff's  office  on  the  13th  of  December,  1873 ;  a  war- 
rant was  issued  the  same  day,  notice  being  given  bv  the 
plaintiff's  attorney  to  levy  on  JBeeslev's  goods  only,  A  writ 
at  the  suit  of  W.  G.  Beesley  and  Kebecca  Beesley  against 
the  debtor  Beesley  and  another,  to  levy  £63,  had  been  lod^d 
with  defendants  on  the  27th  of  August,  1873 ;  and  anomer 
writ  on  a  judgment  of  W.  Arnold  against  Beesley,  to  levy 
£44,  had  been  lodged  on  the  30th  of  September,  1873. 

A  levy  had  been  made  under  each  of  these  prior  writs,  but 
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the  goods  were  claimed  in  each  case  under  bills  of  sale,  and 
the  levies  were  therefore  abortive.  No  further  levy  was  made 
after  the  plaintiff's  wiit  was  lodged;  but  there  were  goods 
of  the  execution  debtor  Beesley  which  mijjht  have  been 
seized.  Evidence  was  given  that  the  prior  writs  were  fraud- 
ulent as  against  creditors.  As  to  the  first  there  was  no 
doubt ;  as  to  the  second  the  evidence  was  doubtful. 

The  jury  found  that  both  writs  were  fmudulent,  and  that 
the  value  of  the  available  goods  was  £60 ;  on  which  findings 
the  learned  judge  directed  a  verdict  for  the  plaintiff  for  £60 ; 
with  leave  to  defendants  to  move  to  reduce  it  by  the  amount 
of  Arnold's  writ,  if  the  court  should  be  of  opinion  that 
there  was  not  sufficient  evidence  of  it  being  fraudulent. 

M.  Chambers^  Q.C.  {P  ether  am  with  him),  moved  to  reduce 
the  damages  pursuant  to  the  leave  reserved ;  and  also  for  a 
new  trial  on  tine  ground  of  misdirection  in  holding  the  plain- 
tiff entitled  to  the  verdict  on  the  findings  of  the  jury. 

On  the  second  pointy  it  must  be  adinitted,  since  imray  v. 


Magnay  (M  and  uhrutopherson  v.  BurUm  ("),  that  the  sheriff 
is  *liable  for  a  false  return  of  nvlla  bona,  although  [347 
there  are  prior  writs  for  more  than  the  amount  of  available 


foods,  if  those  writs  are  fraudulent  as  r^ards*  creditors ; 
ut  then  he  must  have  notice  of  the  fraud,  or  at  least  such 
information  asought  to  put  him  on  inquiry ;  in  the  present 
case  there  was  no  notice  and  no  such  information.  More- 
over the  doctrine  of  Imray  v.  Magnay  (*)  was  doubted  in 
Bennetts.  Lawrence  (^\  in  which  case  Erie,  J.,  says:  *'As 
to  the  question  whether  the  plaintiff  was  bound  to  notice 
that  the  prior  writ  was  fraudulent,  this  case  certainly  shows 
that  such  a  doctrine  throws  great  difficulty  on  the  sheriff. 
He  finds  a  very  intricate  state  of  circumstances ;  he  is  threat- 
ened if  he  does  not  pay  over  the  proceeds ;  he  offers  to  do  so 
on  bein^  indemnified ;  but  he  is  required  to  go  on  at  his  peril, 
under  liability  to  an  action,  from  which  he  is  relieved  only 
by  the  accident  of  having  seized  goods  not  belonging  to  the 
execution  debtor." 

He  then  arcued  that  there  was  no  evidence,  or  at  least  not 
sufficient  evidence,  of  fraud  as  to  the  second  of  the  prior 
writs  to  justify  the  verdict. 

CocKBUBN,  C.J.:  On  the  larger  question  our  view  is 
against  the  defendants ;  and  we  think  that  there  should  be 
no  rule  for  a  new  trial.  My  ground  for  concurring  in  this 
view  is,  that  if  the  sheriff  has  various  writs  of  fi,  ja.  in  his 
hands  against  the  same  debtor,  he  is  bound  to  execute  them 

(')  11  M.  A  W.,  267.  («)   16  Q.   B.,  1004,   1012;    20  L.  J. 

...       _  „    .  1.6.),  26. 


(•)  3  Ex.,  160;  18  L.  J.  (Ex.),  60.  (Q.B.), 
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all,  giving  priority  to  each  in  the  order  in  which  thev  came 
into  his  hands ;  and  any  one  who  places  one  of  such  writs 
in  the  hands  of  the  sheriff  is  entitled  to  have  it  executed,  so 
far  as  it  is  possible,  in  his  interest  and  on  his  behalf ;  and 
the  sheriff  commits  wrong  if,  instead  of  executing,  he  holds 
his  hand  altogether.  It  is  true  that  the  creditor,  in  order  to 
maintain  an  action  against  the  sheriff  for  his  breach  of  duty, 
must  show  damage ;  but  as  soon  as  damage  arises  the  action 
will  lie — in  other  words,  the  wrong  becomes  actionable  when 
combined  with  damage.  Here  the  plaintiff  placed  a  writ  in 
the  hands  of  the  deiendants :  he  was  not  entitled  to  pri- 
ority, if  you  please,  but  the  sheriff  was  bound  to  seize  any 
goods  in  his  bailiwick  belonging  to  the  debtor,  giving  effect 
to  the  prior  writs ;  instead  of  which  the  defendants  do  not 
348]  execute  any  of  the  writs  at  all.  The  *plaintiff  says, 
*' If  you  had  executed  the  writs,  I  should  have  been  entitled 
to  the  proceeds,  because  the  prior  writs  were  fraudulent ;" 
and  the  sheriff  cannot  be  allowed  to  say,  "The  prior  writs 
may  have  been  fraudulent,  but  I  did  not  know  it.'*  He 
fails  in  his  duty  by  not  executing  at  all ;  he  is,  therefore,  in 
the  position  oi  a  wrongdoer,  and  if  it  ,be  shown  that  the 

grior  writs  would  have  been  ineffectual  by  reason  of  being 
raudulent  as  against  creditors,  it  does  not  lie  in  his  moa^ 
to  say  he  did  not  know  it :  he  has  prejudiced  the  position 
of  the  execution  creditor  by  not  levying  on  goods  vmich  he 
might  have  taken  in  execution.  There  wiU,  therefore,  be 
no  rule,  except  on  the  question  as  to  the  second  of  the  prior 
writs  being  fraudulent. 

Blackburn,  J.:  I  am  of  the  same  opinion.  Where  more 
writs  than  one  are  placed  in  the  hands  ofthe  sheriff,  the  second 
creditor' s  right  is  subject  to  the  right  of  the  creditor  whose  writ 
was  lodged  first.  When  there  are  any  goods  of  the  debtor,  the 
sheriff  should  levy  under  all  the  writs,  and  when  he  has  seized, 
should  apply  them  to  the  prior  writ ;  and  if  he  has  seized, 
and  the  proceeds  are  not  sumcient  to  satisfy  more  than  the  first 
writ,  he  may  return  nvMa  bona  to  the  second  writ,  and  the 
return  would  be  good,  and  sustained  by  the  facts.  But  if  the 
sheriff  does  not  seize  at  all,  and  he  returns  nulla  bona  to  the 
second  writ,  he  does  not  make  a  true  return  ;  for  he  has  not 
seized,  and  there  were  goods  liable  to  satisfy  the  execution. 
He  has  therefore  made  a  false  return :  but  no  action  can  be 
maintained  against  him  without  prooi  of  damage  to  the  exe- 
cution creditor ;  and  if  the  sherin  can  show  that  if  he  had 
seized  the  goods  the  proceeds  would  have  been  applicable 
to  the  prior  writs,  he  shows  that  the  plaintiff  is  not  damni- 
fied.   But  in  the  present  case,  if  the  sheriff  had  seized,  and 
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had  returned  or  informed  the  plaintiff  that  he  had  seized, 
and  was  going  to  apply  the  proceeds  to  the  prior  writs,  the 
plaintiff,  the  third  execution  creditor,  would  have  given 
notice  to  the  sheriff  not  to  pay  over  the  proceeds ;  and  in 
some  way,  if  not  by  interpleader,  by  rule  or  otherwise, 
the  sheriff  would  have  had  a  right  to  say,  "Let  Dennis  fight 
it  out  with  Arnold  and  the  other  creditors,"  and  then,  if 
Arnold's  and  the  other's  writs  turned  out  fraudulent,  Den- 
nis, the  plaintiff,  would  have  got  the  money.  But  the  sheriff 
did  not  seize  at  all,  *so  that  the  plaintiff  has  lost  all  [349 
opportunity  of  getting  the  proceeds ;  and,  as  I  understand,  the 
aj^ment  was,  that  tne  sheriff  had  not  notice  that  the  prior 
wnts  were  fraudulent,  and  the  plaintiff  is  hot  now  entitled 
to  show  that  they  were  fraudulent.  But  the  liability  of  the 
sheriff  does  not  depend  on  notice,  but  on  whether  the  prior 
writs  were  fraudulent,  and  therefore  the  plaintiff  is  entitled 
to  keep  his  verdict,  for  the  whole,  or  part  only,  if  the  second 
of  the  prior  writs  was  not  shown  to  be  fraudulent. 

Archibald,  J.:  I  am  of  the  same  opinion.  The  effect  of 
conceding  the  position  put  forward  by  the  defendants'  coun- 
sel would  be  to  enable  the  sheriff  to  postpone  indefinitely 
the  right  of  execution  creditors  when  there  are  more  write 
than  one  in  his  hands  at  once.  Prima  facie^  where  there 
are  goods  of  the  debtor  on  which  to  levy,  the  sheriff  is  bound 
to  seize  at  once.  If  it  is  shown  that  rent  is  due  exceeding 
the  value  of  the  goods,  the  sheriff  is  excused  from  levying 
at  all,  and  may  return  nulla  bona  ;  and  where  the  levy  has 
been  made,  and  in  the  result  the  expenses  absorb  all  the  pro- 
ceeds, in  that  case  also  the  sheriff  might  justify  a  return  of 
nvUa  bona.  So,  if  he  levy  under  prior  writs,  and  these 
writs  absorb  all  the  proceeds,  he  may  return  nulla  bona  to 
the  subsequent  writs.  But  here  the  sheriff  made  no  levy  at 
all ;  and  if  he  had  levied  it  may  be  that  the  natural  or  inevi- 
table consequence  would  have  been  that  the  jplaintiff  would 
have  been  able  to  have  avoided  tiie  prior  writs  by  showing 
them  to  have  been  fraudulent,  and  the  plaintiff  would  have 
got  the  £50,  the  value  of  the  goods  which  might  have  been 
seized.  The  rule  must,  therefore,  be  refused  for  a  new  trial, 
and  granted  only  to  reduce  the  damages. 

Rule  accordingly. 

Attorney  for  defendants :   TT.  Maynard. 

See  Eighth  National  Bank  y.  Fitch,  49  N.  Y.  Rep.  689.  amith  t.  Evaru,  87  In- 
duuiA,  526. 
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57]  *TURNER  V.    GOULDE]^^, 

JPraoHe^^Inierroffolcriet  wnder  Common  Law  Proeeehtre  Act^  1854  (17  ds  18 
c.  125),  «.  51 — Liability  of  Valuer  far  Negligmee — Arhitrator, 

The  defendant  was  engaged  as  valuer  on  the  pari  of  the  ploiutifT  to  aacertal 
sum  to  be  paid  by  the  latter  on  the  purchase  of  the  goodwill,  (fee,  of  a  busiiKH^ 
an  action  against  him  for  alleged  n^ligence  and  want  of  reasonabk  skill  in  th* 
duct  of  the  valuation : 

Hdd,  that  the  plaintiff  was  entitled,  under  &  61  of  the  Common  Law  Proc 
Act,  1854,  to  interrogate  the  defendant  as  to  the  basis  of  hii  valuation. 

Distinction  between  an  arbitrator  and  a  mere  valuer. 

This  was  an  action  against  a  valuer  for  failing  to  e 
else  due  and  reasonable  care  and  skill  in  the  yaluation  ( 
business. 

The  plaintiff  had  agreed  to  purchase  the  goodwill,  bU 
in-trade,  and  fixtures  of  a  bookselling  business  at  Lowest^ 
the  purchase-money  to  be  ''one  year's  net  profits/'  and 
stock-in-trade  and  fixtures  to  be  taken  at  a  valuation : 
estimate  and  valuation  were  to  be  made  by  two  valuers, 
to  be  appointed  by  each  party,  and,  in  the  event  of  a  di 
ence,  by  an  umpire.  The  defendant  was  appointed  to  tj 
on  behalf  of  the  plaintiflE,  and  one  Holmes  was  appointee 
the  seller.    The  valuers  met,  and  agreed  upon  a  suii 
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£195  for  the  goodwill,  £520  for  the  stock-in-trade,  and  £102 
14*.  for  the  mctures. 

The  suggestion  on  the  part  of  the  plaintiff  was,  that,  before 
proceeding  to  a  valuation,  the  two  valuers  had  agreed  that 
the  basis  of  their  valuation  for  the  goodwill  should  be  an 
average  of  three  years'  takings;  that  the  seller  had  given 
the  takings  for  seven  years ;  and  that  the  valuers  had  by 
mistake  based  their  estimate  on  the  first  three  instead  of  the 
last  three  years. 

A  summons  was  taken  out  calling  upon  the.  defendant  to 
show  cause  why  the  plaintiff  should  not  be  at  liberty  to  ad- 
minister interrogatories  under  s.  51  of  the  Common  Law 
Procedure  Act,  1864  (17  &  18  Vict.  c.  126),  with  reference  to 
the  mode  in  which  the  valuation  had  been  made.(')  On  the 
summons  coming  on  for  hearing,  Martin,  B.,  referred  the 
matter  to  the  court. 


Q)  The  proposed  interrogatories  were 
as  follows: 

1.  Were  you  not  in  the  month  of  Au- 
g^ust,  1872,  employed  by  the  plaintiff  to 
value  the  goodwill,  stock,  and  fixtures  of 
a  business  at  Aldborough,  wluch  the 
plaintiff  purchased  from  one  Bobert  Tur- 
ner ?  Did  not  W.  Holmes  act  in  the  same 
matter  as  valuer  for  the  vendor  ? 

2.  Did  you  not  agree  with  Holmes 
that  the  value  of  the  goodwill  should  be 
taken  at  one  year's  net  profits  on  an  aver- 
age of  the  then  preceding  three  years  ? 
If  you  say  that  such  basis  was  not  agreed 
upon  by  you  and  Holmes,  state  wluit,  if 
any,  basis  was  agreed  upon  by  you  and 
Hohnes  for  fixing  the  value  of  the  said 
premises. 

3.  Did  you  not  agree  with  Holmes  that 
the  average  net  profits  should  be  esti- 
mated for  the  purpose  of  fixing  the  value 
of  the  goodwill,  by  adding  t(^ether  the 
gross  returns  for  the  then  preening  three 
years  and  dividing  the  same  by  three, 
BO  as  to  give  the  average  annual  gross 
returns  by  taking  one  Uiird  of  such  an- 
nual average  gross  returns  so  arrived  at 
as  the  annual  average  gross  profit,  and  by 
deducting  from  such  annual  average  gross 
profit  so  arrived  at  a  certain  sum  for  ex- 
penses ?  If  you  say  that  the  above  basis 
was  not  agreed  upon  by  you  and  Holmes 
for  fixing  the  value  of  the  said  averi^e 
net  profits,  state  what,  if  any,  was  the 
basis  agreed  upon  between  you  for  fixing 
the  said  value. 

4.  Did  you  not  agree  with  Holmes 
that  the  sum  to  be  deducted  from  the 

8  Enp.  Rep.  49 


average  annual  gross  profits  in  order  to 
arrive  at  the  average  annual  net  profits 
should  be  taken  at  JB106,  or  some  other 
and  what  sum  ? 

5.  Did  not  you  and  Holmes  fix  the 
value  of  the  goodwill  at  £195  ?  and  was 
not  such  amount  arrived  at  by  taking  the 
average  annual  gross  returns  at  £900,  by 
taking  one-third  of  such  sum,  or  £300,  as 
the  average  annual  gross  profits,  and  by 
deducting  from  such  last-mentioned  sum 
the  sum  of  £105  for  expenses,  and  thereby 
arriving  at  £195  as  one  yearns  average 
net  profits  ? 

6.  Did  not  you  and  Holmes  value  the 
stock-in-trade  of  the  said  business  at  £530, 
or  som^  other  and  what  sum  ? 

7.  Did  not  you  and  Holmes  value  the 
fixtures  on  the  premises  where  the  busi- 
ness was  carried  on  at  £102  14«.  or  some 
other  and  what  sum  ? 

8.  Have  vou  or  had  you  lately,  and 
when  last,  m  your  posses-sion,  custody, 
or  control,  or  in  that  of  your  agent,  any 
books  or  documents  containing  any  en- 
tries or  any  accounts,  memoranda,  inven. 
tories,  valuations,  calculations,  receipts, 
letters,  telegrams  papers,  or  writings,  or 
any  copies  thereof,  relating  to  the  matters 
in  dispute  in  this  action  ?  If  so,  set  forth 
a  full  and  particular  list  and  schedule  of 
them,  distinguishing  which  of  the  same 
are  in  your  possession  or  power  and  where 
and  in  whose  possession  the  others  of 
them  are.  State  whether  you  obiect  to 
produce  them  or  any  or  wnich  of  them, 
and  on  what  grounds. 
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58]  *lMmley  Smith  moved  accordingly,  relying  upon  Jen- 
kins V.  Betham{^\ — the  only  difference  between  which  and 
the  present  case  was  that  tnere  the  defendant  was  charged 
with  want  .of  skill,  Here  with  negligence, — to  show  that  the 
action  would  lie ;  and  he  submitt^tnat  it  followed  of  neces- 
sity that  the  plaintiff  would  be  entitled  to  administer  the  in- 
terrogatories m  question. 

[Keating,  J. :  Jerikins  v.  Betham  (*)  was  the  ordinary 
case  of  a  person  holding  himself  out  as  j^ossessing  a  reason- 
able degree  of  skill  in  a  profession  of  which  he  was  found  to 
59]  be  unreasonably  *ignorant.  That  is  a  general  principle 
which  is  applicable  to  all  trades  and  professions.] 

A.  B,  Hamilton  showed  cause  in  tne  first  instance :  The 
plaintiff  is  not  entitled  to  call  upon  the  valuers  to  disclose 
the  grounds  on  which  their  valuation  was  arrived  at,  any 
more  than  he  could  call  upon  an  arbitrator  to  disclose  the 
grounds  of  his  decision :  Pappa  v.  Jiose{*) ;  Tharsis  Sid- 
phv/r  and  Capper  Co.  v.  Lofzus  ('). 

L/wmley  Smithy  in  support  of  his  motion :  An  arbitrator 
is  not  liable  to  an  action  either  for  negligence  or  for  want  of 
skill,  consequently  the  case  of  an  arbitrator  has  no  applica- 
tion here.  In  Collins  v.  Collins  (*),  where,  in  a  contract  for 
the  purchase  of  a  brewery  it  wa9  agreed  that  the  amount  of 
purchase-money  should  "be  determined  by  two  arbitrators, 
it  was  held  that  this  was  not  an  arbitration  within  the  mean- 
ing of  s.  17  of  the  Common  Law  Procedure  Act,  1854  (17  & 
18  Vict.  c.  125).  That  case  was  acted  upon  in  Bos  v.  Hel- 
sham  ('),  where  the  Court  of  Exchequer  held  that  a  reference 
to  ascertain  the  ^uantv/m  of  compensation  only  was  not  a 
reference  to  arbitration  of  an  existing  or  future  difference 
within  the  same  act.  These  two  cases  were  recognized  by 
the  Court  of  Queen's  Bench  in  Re  Hopper  {^\  but  distin- 
guished on  the  ground  that  the  agreement  was  not  a  mere 
valuation,  but  rather  in  the  nature  of  an  arbitrament. 

Coleridge,  C.  J. :  I  am  of  opinion  that  these  interroga- 
tories should  be  allowed.  If  the  defendant  was  acting  as  an 
arbitrator,  or  as  a  qua^i  arbitrator,  no  action  of  this  sort 
would  lie  against  him,  and  consequently  the  plaintiff  would 
not  need  interrogatories.  But  the  ground  upon  which  I  rest 
my  opinion  is  the  principle  whicn  is  well  expressed  by 
Cockburn,  C.  J.,  in  Re  Hopper,  (')  The  cases  of  Collins  v. 
Collins  (*)  and  Bos  v.  Helsham  (*)  having  been  there  cited, 

0)  16  C.  B.,  168 ;  24  L.  J.  (C.P.),  M.  (*)  26  Beav.,  806;  28  L  J.  (Ch.),  184, 

(»)  Li^w  Rep.,  7  C.  P.,  82 ;    m  error,  p.  (*)  Law  Rep.,  2  Ex..  72. 

525.  («)  Law  Rep.,  2  Q.  B.,  867. 

(*)  Law  Rep.,  8  C.  P.,  1.  (')  Law  Rep.,  2  Q.  B.,  872. 
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his  lordship  distinguished  them  in  this  way :  *'The  authori- 
ties cited  by  Mr.  Pield  no  doubt  establish  the  proposition 
that,  where  the  matter  to  be  determined  bv  the^  referee  is 
merely  one  of  value,  that  is  not  strictly  speaking  an  arbitra- 
tion. I  am  not  at  all  disposed  to  quarrel  with  the  cases  of 
CoUins  V.  Collins Q  and  Bo's  v.  *Helsham(^\  looking  [60 
at  the  facts  upon  which  they  were  decided :  but  I  think  they 
must  not  be  taken  to  comprehend  every  case  of  compensa- 
tion or  value,  as,  where,  in  ascertaining  the  value  of  the 
property  or  amount  of  compensation  to  be  paid,  the  matter 
assumes  the  character  of  a  judicial  inquiry,  to  be  conducted 
upon  the  ordinary  principles  upon  which  judicial  inquiries 
are  conducted,  by  hearing  the  parties  and  the  evidence  of 
their  witnesses.  If  it  be  the  intention  of  the  parties  that 
their  respective  cases  shall  be  heard  and  a  decision  arrived 
at  upon  the  evidence  which  they  have  adduced  before  the 
arbitrator,  it  would  be  taking  too  narrow  a  view  of  the  sub- 
ject to  say  that  because  the  object  to  be  arrived  at  was  the 
ascertaining  of  the  value  of  property  or  the  amount  of  com- 
j>ensation  to  be  paid,  the  matter  was  not  properly  to  be  con- 
sidered as  one  of  arbitration."  There  is  nothing  of  that  sort 
here.  As  I  gather  from  the  declaration  (which  has  been 
handed  up),  the  defendant  and  Holmes  were  to  act  as  val- 
uers, one  for  the  purchaser,  the  other  for  the  spUer.  If  they 
arrived  at  the  same  figures,  the  money  was  to  be  paid  upon 
the  joint  valuation.  If  not,  recourse  was  to  be  had  to  an 
umpire.  If  that  had  occurred,  the  person  so  appointed 
would  have  had  a  matter  in  difference  before  him,  and  he 
would  have  stood  in  the  position  of  an  arbitrator.  Upon  the 
authority,  therefore,  of  the  cases  referred  to,  and  upon  the 
plain  distinction  between  the  character  of  a  valuer  and  that 
of  an  arbitrator,  I  come  to  the  conclusion  that  the  interroga- 
tories should  be  allowed. 

Keating,  J. :  I  have  come  to  the  same  conclusion,  but 
not,  I  must  confess,  without  considerable  doubt. 

Brett,  J. :  In  order  to  determine  whether  these  inter- 
rogatories should  be  allowed  or  not,  it  is  necessary  to  con- 
sider in  what  character  the  defendant  in  this  case  is  sued. 
It  has  been  held  that  an  action  will  not  lie  against  an 
arbitrator  for  want  of  skill.  Whether  an  action  will  lie 
against  him  for  neffligence,  I  doubt  very  much.  But,  even 
if  it  would,  I  should  have  thought  that  a  defendant  standing 
in  the  position  of  an  arbitrator  could  not  for  any  purpose  be 
interrogated  as  to  the  grounds  of  his  decision.  Where,  how- 
ever, a  person  undertakes  to  carry  on  a  business  for  reward, 

0)  26  Bear.,  806 ;  28  L.  J.  (Ch.),  184.  («)  Law  Rep.,  2  Ex.,  72. 
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he  is  bound  to  bring  to  the  exercise  of  it  an  ordinary 
61J  *degree  of  skill,  and  to  act  with  reasonable  care  and 
dihgence.  For  a  deiault  in  either  resi)ect,  an  action  will  lie 
against  him.  If,  therefore,  an  action  will  lie  a^inst  the  de- 
fendant for  want  of  due  and  reasonable  skill,  I  see  no  prin- 
ciple of  law  which  can  absolve  him  from  being  interrogated. 
The  question,  then,  is  reduced  to  this,  whether  the  defendant 
filled  the  chdi*acter  of  an  arbitrator  or  only  that  of  a  person 
who  undertook  for  reward  to  perform  the  duties  of  a  valuer. 
It  appears  that  he  was  appointed  on  the  part  of  the  plaintiff 
to  ascertain  the  price  the  plaintiff  was  to  pay  for  the  good- 
will, stock,  and  fixtures  of  a  business,  another  person  being 
appointed  to  perform  the  same  duty  on  the  part  of  the 
seller.  If  the  two  agreed  upon  a  price,  there  was  to  be  an 
end  of  the  matter ;  but,  if  they  differed,  there  was  to  be  a 
reference  to  the  decision  of  a  third  person,  who  would  then 
stand  in  the  position  of  an  arbitrator.  The  case  of  CoUins 
V.  CoUins  (*)  seems  to  me  to  be  a  distinct  authority  to  show 
that  the  two  valuers  appointed  in  the  first  instance  are  in  no 
sense  acting  as  arbitrators.  Looking  also  at  the  comments 
of  Cockbum,  C.J.,  upon  that  case  and  Bos  v.  If€lsham{*)j 
in  lie  Hopper  ('),  it  see^as  to  be  clear  that,  where  two  valuers 
are  appointed,  with  recourse  to  an  umpire  in  the  event  of  a 
difference  between  them,  there  is  no  arbitrament  until  the 
umpirage  takes  effect.  The  result  is,  that,  a  valuer  being 
liable  to  an  action  for  exercising  his  calling  or  profession 
without  due  skill,  it  follows  upon  principle  that  interroga- 
tories may  be  administered  to  him. 

Dbnman,  J. :  I  also  think  these  interrogatories  should 
be  allowed.  I  do  not  found  my  judgment  upon  the  charac- 
ter of  the  party.  If  an  arbitrator  may  be  liable  to  an  action, 
I  incline  to  thmk  he  would  not  be  privileged  from  disclos- 
ing upon  interrogatories  the  grounds  of  his  decision ;  but  it 
is  not  necessary  to  decide  that  upon  the  present  occasion. 
Assuming  that  the  plaintiff  here  has  a  good  cause  of  action, 
these  interrogatories  ought  to  be  allowed. 

Jitde  ahsohUe. 

Attorneys  for  plaintiff :  Sharpe^  Parker  &  Go. 
Attorney  for  defendant :  R.  Sherwood. 

0)  26  Beav.,  806;  28  L.  J.  (Ch.),  184.  («)  Law  Rep.,  2  Ex.,  72, 

(«)  Law  Rep.,  2  Q.  B.,  872. 
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[Law  Reports,  9  Common  Pleas,  62.] 
Nov,  18,  1878. 

♦JoLLiFFE  and  Others  v.  The  Wallasey  Local      [62 

Board. 

Negligence — Obttrudion  in  a  navigable  River — WaUaeey  Impn>9emnd  Ad,  1864,  27  df 
28  Via,  e.  cxvU. — Notice  of  Action — NegUgerU  Omiesion  in  the  Ferformanee  of  a 
pubHc  Duty-^Public  Health  Act,  1848  (11  i  12  Vid,  c.  63),  «.  189. 

An  omission  to  do  something  ^hich  ought  to  be  done  in  order  to  the  complete 
performance  of  a  duty  imposed  upon  a  public  body  under  an  act  of  Parliament, 
or  the  continuing  to  leave  any  such  duty  unperformed,  amounts  to  "  an  act  douB 
or  intended  to  De  done,"  within  the  meaning  of  a  clause  requiring  a  notice  of 
action. 

Sect  189  of  the  Public  Health  Act,  1848  (U  <fc  12  Vict  a  68),  enacts  that  no  writ, 
dkc,  shall  be  sued  out  agiunst  the  local  board,  Ac,  "  for  anything  done  or  intended 
to  be  done  under  the  provisions  of  this  act,  until  the  expiration  of  one  month  next 
after  notice  in  writing  shall  have  been  delivered,"  Aa 

The  Wallasey  district  was  by  order  in  council  brought  within  the  provisions  of 
that  act,  and  the  Wallasey  local  board  were  by  various  looal  acts  empowered  to  ac- 
quire and  work  certain  ferries  between  Liverpool  and  the  Cheshire  side  of  the 
Mersey.  By  s.  2  of  the  Wallasey  Improvement  Act,  1864,  it  was  enacted  that  "  the 
act  should  be  executed  by  the  local  board,  subject  to  the  powers  and  provisions  of 
the  Public  Health  Act,  1848,  and  of  the  several  acts  supplemental  thereto,  and  of  the 
Local  Government  Act,  1868,  and  of  any  other  act  relating  to  the  public  health  and 
from  time  to  time  in  force  within  the  district  of  Wallasey ;"  by  s.  7  it  was  enacted 
that  "  the  local  board,  subject  to  the  provisions  In  this  act  and  in  the  acts  wholly  or 
partiaUy  incorporated  with  this  act,  may  make  and  maintain,  in  the  line  or  situation 
and  according  to  the  levels  defined  on  uie  deposited  plans  and  sections,  and  upon  the 
lands  delineated  on  the  said  plans  and  described  in  the  books  of  reference  thereto, 
the  following  works,  that  is  to  say,"  amongst  others,  "  a  pier  or  landing-stage  at 
New  Brighton,  from  a  point  at  or  near  the  east  end  of  V.  Road,  together  wim  all 
such  jetties,  esplanades,  landing-places,  toll-gates  or  bars,  and  other  works  and  con- 
veniences in  connection  therewith,  as  the  local  board*  shall  from  time  to  time  think 
fit;"  and  s.  8  enacted  that,  "previously  to  commencing  the  pier  or  landiuff-staffe  or 
the  works  connected  therewith,  the  local  board  shall  deposit  at  the  Admir^tv  Office 
plans,  sections,  and  working  drawings  of  the  said  pier  or  landing-stage  and  works 
connected  therewith  for  the  approvu  of  the  Lord  High  Admiral,"  or  the  oommisdon- 
ers  of  the  Admiralty,  "  such  approval  to  be  signified  in  writing  under  the  hand  of 
the  secretary  of  the  Admiralty,  and  such  pier  or  landing-stage  and  works  shall  be 
oonstmcted  only  in  accordance  with  such  approval." 

In  supposed  pursuance  of  the  act  of  1864,  the  board  proceeded  to  erect  and  place  a  • 
pier  or  landing-staee  at  New  Brighton,  the  pier  consisting  of  a  permanent  structure 
built  of  timber  and  iron  partly  on  the  land  and  partly  upon  piles  screwed  into  the 
foreshore  down  to  low-water  nuirk,  and  of  a  floating  stage  in  the  river,  which  rose 
and  fell  with  the  tide,  and  was  connected  with  the  pier  by  a  bridge  one  end  of  which 
was  attached  to  the  floating  stage  and  the  other  to  the  end  of  the  pier.  This  was 
done  with  the  consent  and  approval  of  the  Admiralty  and  the  *Mersey  conser-  [68 
vatora.  The  whole  of  the  permanent  structure  was  within  the  lines  of  deviation 
marked  on  the  deposited  plans;  but  the  floating  landing-stage  was  beyond  thoHe 
limits. 

The  floating  landing-stage  was  kept  in  position  by  means  of  chains  stretching  from 
either  end  to  the  shore,  and  by  other  chains  attached  to  anchors  fixed  by  permission 
in  the  bed  of  the  Mersey.  To  mark  the  spot  where  the  anchors  lay,  buoys  composed 
of  blocks  of  timber  were  placed ;  but  these  were  at  certain  times  of  the  tide  drawn 
under  the  surface  of  the  water. 
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A  steam-tug  of  the  plaintifib,  whilst  Uwfiilly  and  properly  navigntiiig  the  Mersey, 
Btrock  npon  the  stock  or  arm  of  one  of  the  anchors,  and  was  damaged. 

On  a  special  case  stated  by  an  arbitrator  for  the  opinion  of  the  coart  (who  were 
to  draw  inferences  of  fact),  it  was  found  that  "  the  defendants,  in  doing  what  they 
did,  acted  in  the  bona  fide  belief  that  they  were  acting  under  the  powers  given  them 
by  their  act  of  1864  and  the  acts  incorporated  therewith;"  that  they  were  not  g^ty 
of  any  ne^ligenoe  in  the  mode  of  laying  down  the  mooring  anchors ;  but  that  they 
"  were  Roilty  of  negligence  in  not  placing  a  buoy  of  sufficient  size  and  dimensions  over 
the  ancnor  to  resist  the  current  of  the  ebb  and  flow  of  the  tides,  so  as  properly  and 
efficiently  to  indicate  the  position  of  the  anchor  below :" 

Hddy  that  the  board  were  authorized  by  the  Wallasey  Act  of  1864  in  constructing 
and  placing  the  pier,  landing-stage,  and  anchors  where  they  did ;  and  that,  upon  the 
finding  of  the  arbitrator,  they  hi^  been  guilty  of  negligence  in  not  sufficiently  buoy- 
ing the  anchor  so  as  at  all  times  of  the  tide  to  indicate  to  persons  navigating  the 
river  the  spot  where  it  lay ;  but  that  they  were  entitled  to  a  notice  of  action  under 
&  189  of  the  Public  Health  Act,  1848, — that  provision  being  brought  down  and  made 
applicable  to  the  Wallasey  Act  of  1864  by  s.  2  of  that  act;  and  the  omission  suffi- 
ciently to  buoy  the  anchor  being  "  an  act  done"  by  them  with  a  bona  fide  belief  that 
they  were  exercising  the  powers  conferred  upon  them  by  the  last-mentioned  act. 

The  first  count  of  the  declaration  stated  that  the  defen- 
dants had  constructed,  and  before  and  nntil  and  at  the  time 
of  the  happening  of  the  damage  and  injury  thereinafter  men- 
tioned were  in  the  possession  of  and  had  the  care  and  man- 
agement of,  a  certain  landing-stage  called  the  New  Brighton 
lS.nding-stage,  upon  a  public  navigable  tidal  river ;  that  the 
defendants  sunk,  plac€Kl,  and  kept,  and  caused  to  be  sunk, 
placed  and  kept  m  and  upon  the  bed  of  the  said  river, 
at  a  part  thereof  where  it  was  navigable,  a  certain  anchor  of 
the  defendants  attached  bv  a  cable  to  the  landing-stage,  and 
which  anchor  was  covered  with  water  and  wholly  concealed 
from  view,  and  in  such  a  position  and  at  sucha  depth  that 
vessels  in  navigating  the  river  and  passing  in  and  along  and 
over  the  place  where  the  anchor  was  so  sunk  and  placed  as 
aforesaid,  without  having  notice  of  the  anchor  so  being  sunk 
and  being  in  the  said  place,  would  be  and  were  in  great 
64]  danger  of  striking  against  *the  same  and  thereby  of 
being  damaged  and  injured;  that,  whilst  the  said  anchor 
continued  and  was  so  sunk  and  placed  and  kept  as  afore- 
said, no  notice  was  given  nor  any  proper  care  or  precaution 
taken  by  the  defendants  to  prevent  or  guard  against  the  said 
danger  to  vessels  lawfully  navigating  the  river  and  passing 
in,  along,  and  over  the  place  where  the  anchor  was  so  sunk, , 
placed,  and  being  as  aforesaid ;  that,  by  means  of  the  prem- 
ises, a  certain  vessel  or  st^am-tug  of  the  plaintiffs,  whilst 
lawfully  navigating  the  river  and  passing  in,  along,  and  over 
the  said  place,  struck  against  the  anchor  and  thereby 
became  and  was  swamped  and  stove  in.  Averment  of  special 
damage. 

Second  count,  that,  whilst  the  defendants  were  in  posses- 
sion of  and  had  the  care  and  management  of  the  siiid  land- 


Digitized  by  CjOOQ  IC 


Vol.  IX.]  MICHAELMAS  TERM,  XXXVII  VICT.  391 

Jolli|Ee  Y.  Wallaaey  Local  Board.  1878 

in^-stage  and  the  said  anchor  in  the  said  public  navigable 
tidal  river  as  in  the  first  count  mentioned,  the  said  anchor 
became  and  was  in  such  a  dangerous  position  that  vessels  in 
navigating  the  said  river  and  passing  in  and  along  and  over 
the  place  where  the  anchor  was  so  sunk,  placed,  and  kept 
as  in  the  first  count  mentioned,  would  be  and  were  in  great 
danger  of  striking  against  the  same  and  being  damaged  and 
injured,  whereof  the  defendants  had  notice ;  yet  the  defen- 
dants wrongfully  and  negligently  allowed  the  said  anchor 
to  be  and  kept  the  same  for  a  long  and  unreasonable  time 
in  the  said  position  and  place ;  and  by  reason  of  the  prem- 
ises in  that  count  mentioned  a  certain  vessel  or  steam-tug  of 
the  plaintiffs,  whilst  lawfully  navigatine  the  said  river  and 
passmg  in,  along,  and  over  the  said  place,  struck  a^inst 
the  said  anchor  and  thereby  became  and  was  swamped  and 
stove  in,  and  the  plaintiffs  suffered  such  and  the  like  injury 
and  damage  as  in  the  first  count  mentioned. 

Third  count,  that,  by  the  Wallasey  Improvement  Act, 
1864  (*),  it  was  enacted  that  the  defendants,  subject  to  the 
provisions  in  that  act  and  in  the  acts  wholly  and  partially 
incorporated  with  that  act,  might  make  and  maintam  in  the 
line  or  situation  and  according  to  the  levels  defined  upon 
the  deposited  plans  and  sections,  and  upon  the  lands  deline- 
ated on  the  said  plans  and  described  in  tne  books  of  reference 
thereto,  certain  works  in  that  act  mentioned,  that  is  to  say 
(among  others),  a  pier  or  landing-stage  at  New  Brighton, 
from  a  point  at  or  near  the  east  end  of  *Victoria  Road,  [65 
together  with  all  such  ietties,  esplanades,  landing-places, 
toil-gates  or  bars,  and  other  works  and  coiiveniences  m  con- 
nection therewith,  as  the  defendants  should  from  time  to 
time  think  fit ;  that  it  was  also  enacted  in  and  by  that  act 
that,  previously  to  commencing  the  said  pier  i^r  landing- 
stage,  or  the  works  connected  therewith,  the  defendants 
should  deposit  at  the  admiralty  oflSce  plans  and  sections  and 
working  drawings  of  the  said  pier  and  landing-stage  and 
works  connected  therewith,  for  the  approval  of  the  lord 
high  admiral  of  the  United  Kingdom  or  tne  commissions  for 
executing  the  office  of  lord  hign  admiral  aforesaid,  such  ap- 
proval to  be  signed  in  writing  under  the  hand  of  the  secre- 
tary of  the  admiralty,  and  that  such  pier  or  landing-stage 
and  works  should  be  constructed  only  in  accordance  with  such 
approval ;  and  that,  when  any  such  pier  or  landing-stage  or 
works  should  have  been  commenced  or  constructed,  it  should 
not  be  lawful  for  the  defendants  to  alter  or  extend  the  same 
without  obtaining  previously  to  making  any  such  alteration 

(')  27  &  28  Vict.  c.  cxvii. 
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and  extension  the  like  consent  or  approval ;  that  it  was  fur- 
ther enacted  in  and  hy  that  act  that  the  defendants,  in  the 
construction  of  the  pier  or  landing-stage,  might  deviate 
laterally  from  the  line  or  situation  thereof,  shown  on  the 
deposited  plans  to  the  extent  of  the  limits  of  deviation  shown 
on  those  plans  (*) :  Averment,  that  previously  to  commenc- 
ing the  said  pier  or  landing-stage  or  the  works  connected 
therewith,  the  defendants  did  deposit  at  the  admiralty  office 

})lans,  sections,  and  working  drawings  of  the  said  mer  or 
anding-sta^e  and  works  connected  merewith,  for  tne  ap- 
J>roval  of  the  then  commissioners  for  executing  the  office  of 
ord  high  admiral  aforesaid,  and  such  approval  was  signi- 
fied in  writing  under  the  hand  of  the  secretary  of  the  admi- 
ralty, and  the  defendants  did  commence  and  construct  a 
T>ier  or  landing-stage  and  works  connected  therewith  as  and 
for  such  pier  or  landing-place  as  in  the  act  mentioned : 
Breach,  that  the  defendants  did  not  construct  the  said  pier 
or  landing-stage  and  the  said  works  in  connection  therewith 
in  accordance  with  the  said  approval  and  the  said  act  of  Par- 
liament, but  constructed  and  extended  the  said  pier  or  land- 
66]  ing-stage  and  the  works  connected  *therewith  otherwise 
than  in  accordance  with  such  approval,  and  so  as  that  the 
same  deviated  laterally  from  the  line  or  situation  thereof 
shown  on  the  deposited  plans  beyond  the  limits  of  deviation 
shown  on  the  said  plans,  without  the  defendants  having  ob- 
tained previously  to  making  such  extension  and  deviation 
such  like  consent  or  approval  thereto,  and  in  and  by  reason 
of  so  doin^  the  defendants  put  and  placed  and  kept  in  and 
upon  the  Ded  of*  the  river,  at  a  part  thereof  where  it  was 
navigable,  a  certain  anchor,  &c.,  as  in  the  first  count 

Fourth  count,  that,  by  the  said  Wallasey  Improvement 
Act,  1864,  it  was  enacted  as  in  the  last  preceding  count  men- 
tioned and  set  forth,  and  that  the  defendants  did  commence 
and  construct  a  certain  pier  or  landing-place  as  and  for 
such  pier  and  landing-place  as  in  the  act  mentioned ;  yet 
that  the  defendants  did  so  construct  the  said  pier  and 
landing-stage  that  the  same  deviated  laterally  from  the 
line  or  situation  thereof  shown  on  the  said  deposited  plans 
beyond  the  limits  of  deviation  shown  on  the  said  plans, 
and  in  and  by  reason  of  so  doing  the  defendants  put, 
placed,  and  kept  in  and  upon  the  bed  of  the  river,  at  a 

Sart  thereof  where  it  was  navigable,  a  certain  anchor  of  the 
efendants,  &c.,  as  in  the  third  count.     Claim,  £1,000. 
Pleas,  1.  Not  guilty,  the  statutes  referred  to  in  the  mar- 

(^)  "  As  regards  the  pier  or  landing-stage,  not  exceeding  five  feet.**    27  <t  28  Vict, 

c.  cxvii.,  8.  15. 
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gin  being  11  &  12  Vict.  c.  63  (a  pubHc  act),  21  &  22  Vict. 
&iii.,  s.  4,  27  &  28  Vict.  c.  cxvii.,  b.  2,  and  30  &  31  Vict, 
cxxxii,  8.  6  ;  2.  Not  possessed ;  3.  To  the  first  count,  that 
the  defendants  did  not  sink,  place,  or  keep,  or  cause  to 
be  sunk,  placed,  or  kept,  such  anchor,  as  alleged ;  4.  To 
the  first  count,  that  the  defendants  did  what  is  complained 
of  in  that  count  under  and  by  virtue  and  in  exercise  of  the 
powers  given  to  them  and  contained  in  the  Wallasey  Im- 
provement Act,  1864,  and  the  acts  incorporated  therewith ; 
5.  To  the  second  count,  that  the  defendants  were  not  in 
possession  of  nor  had  they  the  care  or  management  of  the 
said  anchor,  as  alleged.    Issue  thereon. 

The  cause  came  on  for  trial  before  Kelly,  C.B.,  at  the 
Summer  Assizes  at  Liverpool,  1871,  when  a  verdict  was  en- 
tered for  the  plaintiffs,  by  consent,  damages  £1,000,  subject 
to  be  reduced  or  vacated,  and  instead  thereof  a  verdict 
entered  for  the  defendants  or  a  nonsuit,  according  to  the  de- 
cision of  the  court  upon  the  ^following  case,  which  was  [67 
stated  by  an  arbitrator, — the  court  to  be  at  liberty  to  draw 
any  inferences  or  find  any  facts  which  in  the  opinion  of  the 
court  a  jury  ou^ht  to  have  drawn  or  found : 

1.  The  plaintiffs  are  the  owners  of  steam  tug-boats  plying 
for  hire  within  the  port  of  Liverpool,  and  were  on  the  15tn 
of  June,  1870,  and  still  are,  the  owners  of  a  steam  tug-boat 
called  the  Lioness. 

2.  The  defendants  at  the  time  last  aforesaid  were  and  still 
are  the  Wallasey  Local  Board,  and  were  at  the  time  afore- 
said and  still  are  possessed  or  a  pier,  bridge,  and  landing- 
sta^e  situate  at  New  Brighton,,  in  the  county  of  Chester, 
which  bridge  at  one  end  thereof  was  and  is  attached  to  the 

Eier,  and  at  the  other  end  thereof  was  and  is  attached  to  the 
ipUdin^-stage,  which  landing-stage  and  bridge  rose  and  fell 
and  still  rise  and  f  aU  with  the  tide.  The  pier  was  and  is 
constructed  of  piles  screwed  down  into  the  soil  of  the  river 
Mersey  between  high  and  low- water  mark ;  and  the  whole 
of  the  i)ier  was  and  is  above  low- water  mark  of  ordinary 
spring-tides.  The  bridge  attached  to  the  pier  and  landing- 
stage  as  aforesaid  did  not  and  does  not  rest  upon  or  touch 
the  soil  or  waters  of  the  Mersey,  and  the  greater  part  thereof 
in  length  was  and  is  above  low-water  mark  of  ordinary 
spring-tides.  The  remainder  thereof  was  and  still  is  sus- 
pended to  the  landing-stage  below  low- water  mark  of  ordi- 
nary spring-tides ;  and  the  whole  of  the  landing-stage,  which 
was  and  still  is  moored  by  anchors  fixed  into  the  bed  of  the 
river,  fioated  and  still  floats  upon  the  waters  of  the  river 
below  low- water  mark  of  ordinary  spring-tides ;  and  certain 
8  Eng.  Rep.  CO 
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anchors  which  moored  the  landing-stage  were  and  still  are 
fixed  into  the  bed  of  the  river  outside  the  line  of  the  landing- 
stage  and  below  low-water  mark  of  ordinary  spring-tides. 
The  river  Mersey  at  the  locus  in  quo  runs  north  and  south; 
and  the  landing-stage,  which  is  204  feet  long  and  30  feet  6 
inches  wide,  was  and  still  is  moored  in  the  river,  lying  north 
and  south. 

3.  The  acts  of  Pariiament  of  5  &  6  Vict.  c.  110,  21  &22 
Vict.  c.  Ixiii.,  27  &  28  Vict.  c.  cxvii.,  30  &  31  Vict.  c.  cxxxil, 
and  all  other  acts  of  Parliament  relating  to  the  port  of  lAver- 

?)Ool  and  to  the  Mersey  Docks  and  Harbor  Board,  a  copy  of 
he  parliamentary  plans  deposited  under  27  &  28  Vict. 
681  c.  cxvii.,  markea  C,  a  plan  *marked  A.  of  the  said  nier, 
bridge,  and  landing-stage,  showing  the  low-water  marKof 
the  Mersey  at  ordinary  spring-tides,  and  also  showing  the 
true  position  of  the  old  and  now  disused  slip  as  distin- 
guished from  its  false  position  as  shown  on  the  parlia- 
mentary plan,  a  general  plan  showing  the  whole  of  the 
bridge,  landing-sts^e,  and  approaches,  marked  B.,  and  a 
plan  of  the  moorings  of  the  landing-stage,  signed  by  Vice- 
Admiral  George  Evans,  actinff  conservator,  and  dated  if  ov.  1, 
1866,  marked  B. ,  were  to  be  taken  as  forming  part  of  the  case. 

4.  The  fourth  paragraph  set  out  the  appointment  by  the 
conservators  of  the  river  Mersey,  viz.,  the  hrst  commissioner 
of  the  admiralty,  the  Chancellor  of  the  Duchy  of  Lancaster, 
and  the  commissioners  of  woods  and  forests,  and  of  Admiral 
Evans  as  acting  conservator  for  the  purposes  of  5  &  6  Vict 
c.  110. 

The  plans  for  the  construction  of  the  pier^  bridge  and 
landing-stage^  as  also  the  plan  showing  the  mode  in  which 
the  landing-stage  was  to  he  moored,  were  all  of  them  dvly 
approved  oy  the  commissioners  for  the  conservancy  of  the 
river  Mersey,  and  hy  the  lord  high  admiral  or  the  commii- 
sioners  of  the  ad/miraUy,  on  the  \st  of  November,  1865  (*). 

5.  No  such  notice  as  mentioned  in  5  &  6  Vict.  c.  110,  s.  6, 
was  sent  or  delivered  to  the  clerk  of  the  peace  for  the  county 
of  Chester  and  borough  of  Liverpool ;  and  no  parliamentary 

Elans  were  deposited  with  the  clerk  of  the  peace  for  the 
orough  of  Liverpool;  nor  was  any  notice  given  to  him. 
Though  parliamentary  plans  wer^  deposited  with  the  clerk 
of  the  peace  for  the  county  of  Chester,  no  notice  was  depos- 
ited therewith. 

6.  The  only  mooring-anchor  which  was  important  in  this 
case  was  indicated  on  the  plan  B.  by  the  anchor  marked  F., 

(')  The  portions  of  the  case  printed  in  at  the  8u<^j^8tion  of  the  court  when  the 
italicd  were  added  by  way  of  auiendnient,     cai*e  came  on  for  arjjiiraent. 
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and  was  laid  out  with  an  iron  chain  jfrom  the  south  end  of 
the  landing-stage  in  a  south  easterly  direction  in  a  part  of 
tlie  bed  of  the  river  Mersey  below  low-water  mark  oi  ordi- 
nary spring-tides,  and  over  which  vessels  navigating  the 
river  used  and  had  a  right  to  sail,  and  where  vessels  navi- 
gating the  river  used  and  had  a  right  to  bring  up  and 
anchor. 

*7.  The  said  anchor  was  a  mooring-anchor  with  one  [69 
fluke,  and  an  arm  at  the  end  of  the  anchor  shank  running  at 
ri^ht  angles  to  the  fluke,  and  which  when  the  fluke  was  prop- 
erly imtedded  in  the  bed  of  the  river  rested  upon  the  bed  of  the 
river ;  and  to  the  ring  at  the  end  of  the  shank  was  attached 
a  long  piece  of  light  iron  chain  having  at  the  end  of  it  a  piece 
of  timber  intended  to  act  as  a  buoy,  but  which  piece  of  tim- 
•  ber  was,  by  reason  of  the  strength  of  the  current  of  the  river, 
carried  below  the  surface  of  the  water,  and  in  no  respect 
indicated  the  position  of  the  mooring-anchor  below,  except 
at  about  dead  nigh  and  low  water  of  the  tides.  The  said 
piece  of  timber  was  wJioUy  iTtsuMcient  to  indicate  the  posi- 
tion of  the  anchor ;  and  the  aefendants  were  guiUy  of 
negligence  in  not  placing  a  buoy  of  sufficient  size  and  di- 
Tnensions  over  the  anchor  to  resist  the  ctirrervt  of  the  ebb 
and  flow  of  the  tides,  so  as  properly  and  efficiently  to  indi- 
cate the  position  of  the  anchor  below. 

8.  The  defendants  frequently,  and  as  often  as  they  deemed 
necessary,  with  a  long  rope  each  end  of  which  was  attached 
to  a  boat,  swept  over  the  whole  of  their  mooring-anchors,  in- 
cluding the  mooring-anchor  in  question,  in  order  to  ascertain . 
whether  the  anchors  were  in  their  proper  places  and  undis- 
turbed ;  and  this  they  had  done  two  or  three  days  before  the 
occurrences  hereinafter  mentioned. 

9.  The  defendants  were  not  gpilty  of  any  negligence  in 
the  mooring-anchors  they  used,  in  the  mode  of  laying  them 
down,  or  in  the  means  adopted  to  ascertain  from  time  to 
time  whether  they  were  undisturbed ;  and  the  defendants^ 
in  doing  wTiat  was  complained  of  acted  in  the  bona  fide 
belitf  thai  they  were  acting  under  the  powers  given  them  by 
their  act  of  1864,  and  the  acts  incorporated  therewith, 

10.  The  plaintiffs  did  not  give  the  defendants  any  notice 
of  action. 

11.  Early  in  the  morning  of  the  15th  of  June,  1870,  the 
plaintiffs'  steam  tug-boat  Lioness  anchored  400  or  500  yards 
to  the  south  and  east  of  the  landing-stage ;  and  in  about 
four  hours  afterwards,  having  lifted  her  anchor,  the  tide 
being  an  ebb  tide,  and  near  low  water,  she  struck  against 
the  arm  of  the  mooring-anchor,  which  went  through  the 
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70]  bottom  of  the  steam  tug-boat  *Lioness,  and  there  and 
then  sunk  her  and  caused  her  considerable  damage.  She 
was  afterwards  raised,  taken  into  dock,  and  repaired. 

12.  The  mooring-anchor  by  some  means  unaccountable 
for  and  unknown  to  the  defendants  had  been  lifted  from  the 
bed  of  the  river,  and  the  arm  of  the  anchor,  instead  of  rest- 
ing in  a  horizontal  position  upon  the  bed  of  the  river,  had 
assumed  an  upright  position,  and  thus  had  penetrated  the 
bottom  of  the  steam  tug-boat. 

13.  The  plaintiffs  were  guilty  of  no  negligence  whatsoever 
in  navigating  their  steam  tug-boat,  in  anchoring,  or  in  rais- 
ing their  ancnor,  but  in  all  respects  navigated  and  managed 
the  steam  tug-boat  in  a  lawful,  caref^  seamanlike  and 
proper  manner. 

14.  There  was  no  floating  landing-stage  at  the  loctis  in  guo^ 
or  at  or  in  connection  with  the  old  slip :  but  the  present 
landing-stage  is  the  only  one  which  has  ever  been  placed  in 
that  part  of  the  river  Mersey. 

The  (juestion  for  the  opinion  of  the  court  was,  whether 
the  plamtifls  were  entitled  to  recover  from  the  defendants, 
upon  the  facts  as  above  stated.  If  the  court  should  be  of 
opinion  in  the  affirmative,  the  verdict  was  to  stand ;  but  the 
damages  were  to  be  reduced  to  £550.  If  the  court  should 
be  of  the  contrary  opinion,  the  verdict  entered  for  the  plain- 
tiffs was  to  be  vacated,  and  instead  thereof  a  verdict  was  to 
be  entered  for  the  defendants,  or  a  nonsuit. 

AspinaU^  Q.C.,  {L.  TempUy  Q.C.,  with  him),  for  the 
plaintiffs :  The  landing-stage  as  constructed  is  not  con- 
structed or  placed  in  accordance  with  the  provisions  of  the 
several  acts  or  with  the  parliamentary^  plans.  At  all  events, 
upon  the  findinff  of  the  arbitrator  m  this  case,  the  defen- 
dants are  liable  for  having  neglected  to  use  sufficient  means 
to  indicate  at  all  times  of  the  tide  the  place  where  the  anchor 
was,  so  as  to  prevent  its  being  a  nuisance  to  the  navigation. 
Further,  the  provisions  of  the  Public  Health  Act,  1848  (11 
&  12  Vict.  c.  63),  as  to  giving  notice  of  action,  are  not  appli- 
cable to  such  a  case  as  this. 

The  27  &  28  Vict.  c.  cxvii.,  s.  7,  gives  the  local  board 
power  (with  the  consent  and  approval,  and  according  to  the 
71]  plans  *mentioned  in  s.  8)  to  erect  "a  pier  or  landing- 
stage  '  at  New  Brighton. 

[I)enman,  J. :  ''And  other  works  and  conveniences  in 
connection  thei*ewith."] 

Those  general  words  do  not  authorize  the  placing  in  the 
navigable  part  of  the  river,  and  beyond  the  line  of  deviation 
marked  in  the  parliamentary  plans,  a  structure  as  large 
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as  the  permanent  pier  itself.  The  putting  it  there  with- 
vrithout  an  act  of  Parliament  constitutes  it  a  public  nuisance : 
Hale  de  Portibus  Maris,  85.  In  Hart  v.  Mayor ^  <6c.,  of 
Albany  (*),  where  this  subject  was  fully  discussed,  Suther- 
land, J.,  says:  ''The  appellants,  lik^all  other  citizens,  can 
only  use  the  Hudson  river  as  a  highway  for  the  purposes  of 
navigation :  thev  have  no  right  exclusivelv  to  occupy  any 
part  of  it  by  either  floating  or  permanent  buildings  or  ob- 
structions. This  float,  if  jpermanently  moored  and  continued 
in  the  open  part  of  the  river,  thereby  rendering  the  naviga- 
tion less  safe  and  convenient,  would,  I  apprehend,  most 
clearlv  be  a  public  nuisance,  liable  to  be  indicted  as  such, 
or  to  be  abated  without  indictment  by  any  individual  who 
might  be  injured  or  aggrieved  by  it  The  cases  of  Rex  v. 
MusseU(^\  Hex  v.  Gross  {'\  and  jRex  v.  Jones  {^\  all  show 
that  any  obstruction  of  a  public  street  or  highway  for  an 
tinreasonable  length  of  time,  although  in  the  prosecution  of 
a  lawful  business,  as  in  the  loading  or  unloading  of  wagons 
or  drays,  or  by  stages  waiting  and  soliciting  for  passengers, 
is  indictable  as  a  public  nuisance,  although  room  enough 
might  still  be  left  lor  the  accommodation  of  the  public  on 
the  opposite  side  of  the  street.  The  public  are  entiued  to  the 
use  and  enjoyment  of  the  whole  of  the  highway,  and  no  indi- 
vidual can  appropriate  a  portion  of  it  to  his  own  exclusive  use, 
and  shield  himself  from  responsibility  to  the  public  bv  say- 
ing that  enough  is  still  left  for  the  accommodation  of  others." 
[Denman,  J.,  referred  to  Mayor  of  Colchester  v.  Brooke  (*) 
ana  Gann  v.  Free  Fishers  of  1Vhitstable{*).] 

Assuming  this  obstruction  to  have  been  lawfully  placed 
in  the  *river,  it  was  clearly  the  duty  of  the  defendants  [72 
to  give  notice  by  a  proper  buoy  of  the  spot  where  the  con- 
cealed danger  lay  ;  and  for  a  neelect  of  this  duty  they  are 
liable  to  an  action :  Brovm  v.  MallettQ  ;  White  v.  Crisp  Q  ; 
White  V.  Phillips  (*).  A  passage  in  Liber  Niger  Admirali- 
tatis,  p.  Ill  ("),  shows  that  this  duty  was  rigidly  enforced 
from  the  very  earliest  time :  *'  Two  shippes  or  more  lyeing  in 
a  haven  at  scant  of  water,  and  one  of  the  ankers  lye  to  nere 
another  shvp,  the  mayster  of  the  sayd  shyppe  ought  to  say, 
Mayster  take  up  your  anker,  it  is  to  nere  us  and  may  do  us 
hanne.     And,  yf  they  wyll  not  remove  it,  the  mayster  and 

(')  9  Wendell,  671,  at  p.  584.  (^  6  C.  B.,  699;  17  L.  J.  (C.P.),  227. 

(•)  6  East,  427.                      '  (»)  10  Ex.,  312;  28  L.  J.  (Ex.),  317. 

(»)  8  Camp.,  224.  (»)  16   C.   B.    (N.S.),   246;    33   L.   J. 

(*)  Ibid..  229.  (C.P.),  33. 

(»)  7Q.  B.,  839,  378;  16  L.  J.  (Q.B.).  {''')  1871  edit,  by  Twiss.     Also  found 

69.  in  The  Law8  of  the  Sea,  art.  xv.  p.  142 ; 

(•)  11  H.  L.  C,  192 ;  20  C.  B.  (N.S.),  1.  Laws  of  Oleron, 
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his  mariners  that  myght  have  the  domage  may  take  it  up 
and  set  it  f erther  frome  them,  but  yf  the  other  wyll  not  sui- 
fre  them,  and  it  do  them  domage  the  other  must  restore  it, 
and  yf  so  be  that  they  had  fastened  to  it  no  buy,  and  yf  it  do 
hurt  they  be  holden  to  yelde  the  hurte  all  juonge,  and  yf 
they  lye  drye  in  a  haven,  they  ought  to  set  markes  at  theyr 
ankers  that  they  may  playnely  be  sene  above  the  water. 
The  jugement  is  suche.'^ 

Then,  as  to  notice  of  action.  The  139th  section  of  the 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  provides  that 
no  action  shall  be  brought  against  the  local  board  of  health 
or  af^ainst  any  of  its  officers  for  anything  done  under  the 
provisions  of  that  act,  until  after  tne  expiration  of  one 
month  after  notice,  nor  after  six  months  alter  the  cause  of 
action  shall  have  arisen.  The  defendants  are  a  local  board 
of  health ;  no  notice  was  given,  and  the  action  was  brought 
after  the  expiration  of  six  months.  The  question  is  whether 
they  can  plead  this  section  in  answer  to  an  action  for  a  thing 
done  or  intended  to  be  done  under  any  of  the  local  acts  re- 
ferred to.  By  s.  4  of  21  &  22  Vict.  c.  Ixiii.  it  is  provided 
that  "  this  act  shall  be  executed  by  the  local  board  accord- 
ing to  the  powers  and  provisions  of  the  Public  Health  Act, 
1848,  and  of  the  several  acts  supplemental  thereto  or  other- 
wise relating  to  the  public  healm  and  from  time  to  time  in 
force  within  the  limits  of  this  act :"  and  s.  5  incorporates  8 
&  9  Vict.  c.  18,  the  Lands  Glauses  Consolidation  Act,  and 
73]  parts  of  the  Waterworks  Clauses  *Act,  1847,  and  Gras- 
works  Clauses  Act,  1847,  10  &  11  Vict.  cc.  15  &  17.  The 
27  &  28  Vict.  c.  cxvii.  (the  act  under  which  the  defendants 
acquired  the  powers  now  in  question"),  s.  2,  provides  that 
'Hhis  act  shall  be  executed  by  the  local  board  subject  to  the 
powers  and  provisions  of  the  Public  Health  Act,  1848,  and 
of  the  several  acts  supplemental  thereto,  and  of  the  Local 
Government  Act,  1858,  and  of  any  other  acts  relating  to  the 
public  health  and  from  time  to  time  in  force  within  the  district 
of  Wallasey:"  and  s.  3  provides  that  "the  Lands  Clauses 
Consolidation  Act  1846  (8  &  9  Vict.  c.  18),  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860,  (23  &  24  Vict.  c. 
106),  the  Waterworks  Clauses  Act,  1847,  (10  &  11  Vict.  c.  17), 
and  the  Waterworks  Clauses  Act,  1863  (26  &  27  Vict.  c.  93), 
shall,  so  far  as  the  same  respectively  are  applicable  to  the 
lurposes  of  this  act,  and  are  not  expre&slv  altered  or  varied 
y  tnis  act,  be  incorporated  with  this  act."  Neither  of  these 
provisions  makes  things  done  under  27  &  28  Vict.  c.  cxviL 
things  done  under  the  Public  Health  Act,  1848.  Then  comes 
30  &  31  Vict.  c.  cxxxii.,  s.  5,  which  provides  that  ''this  act 
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shall  be  executed  by  the  local  board  with  the  powers  and  in- 
demnities and  according  to  the  provisions  of  the  Public  Health 
Acts,  and  those  acts  shall,  in  relation  to  the  local  board 
and  the  several  objects  and  purposes  of  this  act,  be  read  and 
construed  as  if  the  purposes  and  provisions  of  this  act  were 
purposes  and  provisions  of  the  Public  Health  Acts,  so  far 
as  the  same  shall  be  applicable  thereto,  and  except  so  far  as 
any  of  the  provisions  of  the  Public  Health  Acts  are  ex- 
pressly varied,  altered,  or  otherwise  provided  for  by  this 
act."  That  carries  the  matter  no  further.  Besides,  the 
Public  Health  Act  itself  is  by  the  Provisional  Order  in 
force  only  as  regards  Wallasey  within  particular  limits ; 
and  the  greater  part  of  the  pier  and  the  whole  of  the  float- 
ing-stage are  outside  those  limits. 

[Keating,  J. :  Would  not  the  words  '*  subject  to  the  powers 
and  provisions  of  the  Public  Health  Act,  1848,"  extend  to  acts 
done  under  the  local  acts  the  protection  afforded  b^  s.  139  ?] 

Only  in  respect  of  things  done  under  the  Public  Health 
Act:  These  local  acts  are  to  be  construed  most  strongly 
against  depriving  the  subject  of  a  remedy  for  a  wrong.  That 
wliich  is  complained  of  here  is  a  nonfeasance, — not  as  "an 
act  done,"  but  an  ^omission  to  do  something, — ^for  [74: 
which  it  may  be  doubted  whether  the  defendants  would 
under  ^^ny  circumstances  be  entitled  to  a  notice  of  action : 
Newton  v.  Ellis  (') ;  Mason  v.  Birkenhead  Improtement 
Commissioners  Q. 

Sir  John  Carstake^  Q.C.  (Butt^  Q.C.,  and  M.  O.  Williams, 
with  him),  for  the  defendants :  The  local  board  were  em- 
powered under  21  &  22  Vict.  c.  Ixiii.  and  a  prior  act  to  acquire 
certain  ferries.  Further  powers  were  given  to  them  by  27  & 
28  Vict.  c.  cxvii.,  s.  7,  for  the  erection,  amongst  other  things, 
of  the  pier  and  landing-stage  in  question,  "  together  with  all 
such  jetties,  esplanades,  landing-places,  toll-gates  or  bars, 
and  other  works  and  conveniences  m  connection  therewith," 
— such  works  to  be,  by  s.  8,  subject  to  the  approval  of  the 
admiralty.  One  of  the  essentials  to  a  pier  or  landing-place 
is  a  floating  landing-stage  below  low- water  mark.  The  per- 
manent erection  above  low-water  mark  was  all  within  the 
line  of  deviation  indicated  in  s.  15  and  marked  on  the  de- 
posited plan  ;  there  could  be  no  line  of  deviation  below  low- 
water  mark.  It  is  not  suggested  that  the  anchor  was  in 
itself  a  nuisance  ;  the  only  complaint  is  that  there  was  not  a 
buoy  over  it  of  such  a  description  as  to  resist  the  force  of 
the  tide  and  so  as  at  all  times  to  indicate  the  exact  position 
of  the  anchor. 

0)  5  E.  4  B.,  116  ;  24  L,  J.(Q.  B).,  837.        («)  6  H.  A  N.,  72 ;  29  L.  J,  (Ex.),  406. 
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It  is  said  that  this  was  an  act  of  omission  for  which  the 
local  board  were  not  entitled  to  a  notice  of  action  under  the 
139th  section'  of  the  Public  Health  Act,  18^.  All  that  is 
done  by  the  local  board  under  the  provisions  of  the  local 
acts,  is  done  by  them  under  the  powers  and  authorities  of  the 
original  act,  and  with  the  immunities  and  privileges  conferred 
on  them  by  s.  139  of  that  act.  In  Wilson  v.  Mayor ^  cftc,  of 
Halifax  ('),  the  defendants,  a  local  board,  left  unfenced  a 
goit  adjoining  a  public  footpath  within  their  district,  by 
reason  of  which  the  plaintin's  husband,  while  using  the 
footpath,  fell  into  the  goit  and  was  drowned.  It  was  held 
that,  assuming  an  action  would  lie  for  this  nonfeasance,  the 
defendants  were  entitled  to  notice  of  action  under  s.  139  of 
the  Public  Health  Act,  1848,  the  alleged  cause  of  action 
being  a  thing  "  done  or  intended  to  be  done"  under  the  pro- 
75]  visions  of  the  act,  *within  the  meaning  of  that  section. 
The  lord  chief  baron  in  his  judgment  Q  refers  to  Davis  v. 
Curling  (")  and  Povlswm  v.  Thirst  (*),  both  of  which  were 
cases  of  acts  of  omission.  In  Newton  v.  Ellis  (•)  the  action 
was  brought  against  a  contractor  under  the  \ogA  board  for 
leaving  an  excavation  unfenced  and  unlighted.  It  was  argued 
that  ''the  complaint  is,  not  that  the  contractor  did  some- 
thing under  the  provisions  of  the  act,  but  that,  when  he  did 
BO,  he  neiglected  to  take  proper  precautions  for  preventing 
injury.  That  is  a  nonfeasance  of  his  own."  But  Lord 
Campbell  said  (•):  "The  action  is  brought  for  an  improper 
mode  of  performing  the  work.  How  can  that  be  callea  a 
nonfeasance  ?  It  is  doing  unlawfully  what  might  be  done 
lawfully;  digging  improperly  without  taking  steps  for  pro- 
tecting from  injury.  That  is  a  case  expressly  under  the  act 
It  would  be  very  inconvenient  if  a  different  rule  were  to  pre- 
vail ;  for  then,  even  if  the  defendant  had  done  all  he  did 
lawfully,  he  would  not  be  entitled  to  notice  of  action ;  he 
would  not  have  protection  in  the  exact  case  where  it  was  re- 
(luired  that  he  should  be  protected."  So,  here,  the  action 
is  brought  for  improperly  doing  something  which  migtit 
have  been  done  lawfully,  viz.,  the  not  sufficiently  protecting 
an  anchor  lawfully  laid  down.  In  Selmes  v.  JtidgeC^wher^ 
the  question  arose  under  a  similar  provision  in  the  Highway 
Act,  Blackburn,  J.,  said  :  "The  defendants  were  entitled  to 
notice  of  action.  It  has  long  been  decided  that  such  a  pro- 
vision as  that  contained  in  tnis  section  is  intended  to  protect 

Q)  Law  Rep.,  8  Ex.,  114.  (»)  5  E.  A  B.,  116  ;  24  L  J.  (Q.B.),  837. 

(«)  Law  Rep.,  8  Ex.,  at  p.  120.  (•)  6  E  A  B.,  at  p.  123. 


(»)  8  Q.  B.,  286.  0)  Law  Rep.,  6  Q.  B.,  724. 

(*)  Law  Rep.,  2  C.  P.,  449. 
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persons  from  the  consequences  of  committing  illegal  acts, 
which  are  intended  to  be  done  under  the  authority  of  an  act 
of  Parliament,  but  which,  by  some  mistake,  are  not  justified 
by  its  terms,  and  cannot  be  defended  by  its  provisions." 
And  further  on  he  says :  "I  agree  that,  if  a  person  knows 
that  he  has  not  under  a  statute  authority  to  do  a  certain 
thing,  and  yet  intentionally  does  that  thing,  he  cannot 
shelter  himself  by  pretending  that  the  thin^  was  done  with 
intent  to  carry  out  that  statute."  The  arbitrator  does  not 
find  that  the  defendants  were  guilty  of  n^ligence  in  laying 
the  anchor  originally.    That  being  so,  according  to  the  prin- 


ciples  laid  down  in  *li€x  v.  Russetl  (*),  Hancock  v.  [76 
York^  Newccbstle^  and  Berwick  By.  Co.  Q,  and  WTiite 
V.  PhiUips  ('),  the  defendants  cannot  be  held  responsible 


for  the  damage  here  complained  of.  As  to  the  Blacke 
Booke  of  the  admiralty,  the  passage  which  follows  that  re- 
ferred to  shows  how  litde  rebance  is  to  be  placed  upon  that 
work  as  an  authority  (*). 

AspiTutUy  Q.C.,  in  reply:  The  acts  complained  of  in 
Newton  v.  Ellis  (')  and  Pdvlsum  v.  Thirst  Q  were  the  im- 
properly doing  something  which  might  lawfully  be  done: 
and  in  navis  v.  Curling  O,  ^Wilson  v.  Mayor ^  £c.  cf  HaM- 
fax  C),  and  SeJmes  v.  Judge  (•),  the  defendants  were  charged 
with  negligence  in  the  penormance  of  a  duty  imposed  upon 
them  by  the  act  of  Parliament  itself. 

KEATING,  J.:  This  is  a  case  of  very  considerable  import- 
ance. The  complaint  of  the  plaintuQFs  is  that  they,  being 
the  owners  of  a  steam-tug  navigating  l^e  river  Mersey  in  a 
place  where  she  had  a  right  to  navifi^ate,  the  stock  or  arm  of 
an  anchor  placed  there  by  the  defendants  and  concealed 
fipom  view  pierced  the  bottom  of  their  vessd  and  caused  it 
oonsiderable  damage.  It  appears  from  the  statement  of  the 
case  by  an  arbitrator  that  the  defendants  are  the  Wallasey 
Local  Board,  and  as  such  were  by  virtue  of  several  acts  of 
Parliament  which  are  referred  to  in  the  case  empowered  to 
engage  in  the  transport  of  passengers  by  means  of  certain 
ferry-boats  from  Liverpool  to  New  Brightodand  other  places 
on  the  Cheshire  side  of  the  Mersey,  and  to  provide  and 

{})  6  B.  A.  C,  666.  goynge  at  the  shjp  costes.    And  whan 

(*)  10  C.  B.,  848.  she  is  at  the  shore,  the  maryners  to  haye 

(»)  16  C.  B.  (N.S.),  246 ;  88  L.  J.  (C.P.),  wjriie  to  drynke  and  other  at  the  fynding 

88.  of  the  mayster.     This  is  the  jogement." 

(*)  "  The  maryneres  of  Brytayne  ought  (^)  6  E.  A  B.,  116 ;  24  L.  J.  (Q.B.),  887. 

to  have  hot  one  meale  on  the  day,  oy  (*)  Law  Rep.,  2  C.  P.,  449. 

reason  of  that  they  have  drynkes  goyn^e  (^)  8  Q..B.,  286. 

and   comynge,  and  they  of  Normandy  (^)  Law  Rep.,  8  Kz.,  114. 

ooght  to  have  two  meales  of  the  kitchen  (*)  Law  Rep.,  6  Q.  B.,  724. 

on  the  day  because  they  have  but  water 

8Bng.  Rep,  fill 
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maintain  such  steam  and  other  boats,  materials,  and  thin^ 
and  employ  such  persons  as  should  be  necessary  for  Uie 

? roper  and  efficient  working  of  such  ferries  (*).  This  being 
7]  the  state  of  things,  and  it  being  *£ound  that  the  land- 
ing-place at  New  Brighton  was  insufficient  for  the  traffic, 
the  Doard  sought  for  powers  for  the  erection  and  mainte- 
nance of  a  new  pier  and  landing-stage  at  that  place ;  and 
accordingly  in  1864  an  act  of  27  &  28  Vict.  c.  cxvii.  was 
passed,  under  the  powers  of  which  a  pier  and  landing-stage 
were  constructed;  the  pier  bein^  a  solid  structure  resti^ 
on  piles  screwed  down  into  the  soil  of  the  river  between  hi^ 
and  low-water  mark,  the  whole  of  it  being  above  low-water 
mark  of  ordinary  spring- tides ;  and  the  landing-stage  con- 
sisting of  a  large  covered  barge  or  dummy  whicn  floated  in 
the  stream  -of  the  river  below  low- water  mark,  being  re- 
tained in  its  position  by  means  of  anchors  and  chains  in  the 
bed  of  the  river ;  the  landing-stage  being  connected  with  the 
pier  by  a  bridge,  one  end  of  which  rested  on  the  landing- 
stage  and  the  other  on  the  pier.  The  case  has  been  argu^ 
very  ably  and  at  considerable  length. 

The  first  contention  on  the  part  of  the  plaintiffs  was,  that, 
in  the  construction  of  this  pier  «,nd  landing-stage,  the  defen- 
dants exceeded  the  powers  conferred  upon  them  by  the  act, — 
that  they  constructed  them  in  a  manner  and  upon  a  spot  in 
and  upon  which  they  were  not  authorized  to  construct  and 
to  place  them ;  and  further,  that  for  the  purpose  of  securing 
the  landing-stage  they  cast  an  anchor  on  a  place  where  thejr 
were  not  authorized  to  place  it,  and  where  it  was  a  public 
nuisance.  And  there  is  no  doubt  that  the  complaint  of  the 
plaintiffs  in  this  respect  is  found  by  the  arbitrator  to  be  to 
a  certain  extent  well  founded.  This  act  of  Parliament  is 
somewhat  obscure,  but,  in  my  opinion, — ^which  I  think  it 
right  to  declare,  although  it  is  not  the  point  upon  which  our 
decision  turns, — ^the  structure  was  authorized  by  the  terms  of 
the  act.  There  is  no  dispute  as  to  the  mode  in  wluch  the 
landing-stage  itself  was  constructed.  Mr.  Aspinall  pointed 
our  attention  to  *the  plan  marked  A.  on  whicn  the  limits  df 
deviation  are  defined ;  and  I  think  he  is  right  in  saying  that 
Parliament  did  not  expressly  authorize  any  permanent  struc- 
ture beyond  those  limits.  The  northern  part  of  the  landing- 
stage  is  within  those  limits,  but  the  southern  portion  was 
beyond  them ;  and  it  is  as  to  this  latter  portion  that  the  diffi- 
culty arises.  Sect.  7  of  the  Act  of  1864  enacts  that  the  local 
board,  subject  to  the  provisions  in  that  act  and  in  the  acts 
78]  wholly  or  p^rtiftlly  incorporated  therewith,  ' '  may  *make 

0)  See  8  A  9  Vict  o.  vi„  f^qd  %l  ^  22  Vict  c.  Ixiii. 
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and  maintain  in  the  line  or  situation  and  according  to  the 
levels  defined  on  the  deposited  plans  and  sections,  and  upon 
the  lands  delineated  on  the  said  plans  and  described  in  the 
books  of  reference  thereto,  the  fmlowing  works^  that  is  to 
Bay,  a  pier  or  landing-stage  at  New  Brighton,  from  a  point 
at  or  near  the  end  of  V  ictoria  Road,  together  with  all  such 
jetties,  esplanades,  landing-places^  toll-gates  or  bars,  and 
other  worJcs  and  conveniences  in  connection  therewUhy  as  the 
local  board  shall  from  time  to  time  think  fit."  Under  that 
section,  in  my  opinion,  the  board  would  be  strictly  confined 
to  the  lands  delineated  in  the  plan,  as  to  any  permanent 
structure  they  might  erect.  But  then  comes  s.  8,  which 
enacts  that,  ^'previously  to  commencing  the  pier  or  landing- 
stage,  or  the  works  connected  therewith,  tne  local  board 
shall  deposit  at  the  admiraltjr  office  plans,  sections,  and  work- 
ing drawings  of  the  said  pier  or  landing-stage  and  works 
connected  therewith,  for  the  approval  of  the  lord  high  ad- 
miral or  the  commissioners  for  executii^  the  office  of  lord 
high  admiral,  such  approval  to  be  signined  hi  writing  under 
the  hand  of  the  secretary  of  the  admiralty,  and  such  pier 
or  landing-stage  and  worKs  shall  be  constructed  only  in  ac- 
cordance with  such  approval." 

It  is  to  be  observed  that  the  care  and  management  of  the 
navi^tion  of  the  Mersey  are  confided  to  certain  persons, 
consisting  of  the  first  commissioner  of  the  admirsilty,  the 
Chancellor  of  the  Dutchy  of  Lancaster,  the  commissioners  of 
woods  and  forests  (')  and  of  Admiral  Evans  as  public  con- 
servator ;  and  that  tne  plans  for  the  construction  of  tiie  pier, 
bridge,  and  landing-stage,  as  also  the  plan  showing  the  mode 
in  which  the  landing-stage  was  to  be  moored,  were  duly  ap- 
proved of  by  the  conservators  and  by  the  commissioners  of 
the  admiralty.  The  plan  marked  B.  represents  the  state  of 
things  now  existing,  and  the  anchor  as  afterwards  laid  down, 
and  m  every  respect  represents  the  works  as  erected. 

The  intention  of  the  legislature,  to  be  gathered  from  ss.  7 
and  8,  seems  to  me  to  be  this, — ^We  will  deal  with  the  taking 
by  the  local  board  of  any  lands  necessary  for  carrying  out 
the  works,  and  will  confine  the  local  board  to  those  lands ; 
but,  in  the  construction  of  the  landing-stage,  there  may  be 
something  to  interfere  with  the  navigation,  and  therefore  we 
will  require  the  board  to  obtain  the  ^sanction  of  the  j^79 
conservators.  That  sanction  having  been  given,  the  landing- 
stage  with  its  moorings  as  laid  are  in  my  opinion  legaliz^ 
by  ss.  7  and  8  of  the  act ;  though  I  must  repeat  that  the  laji- 

0)  Now,  of  PubUc  Works. 
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guage  of  the  act  is  not  bo  clear  as  to  enable  me  to  give  a  very 
satisfactory  opinion. 

But  Mr.  Aspinall  has  further  contended,  and  as  it  seems 
to  me  properly  contended,  that,  even  if  this  be  so,  the  local 
board  were  bound  to  exercise  their  powers  with  due  and  rea- 
sonable care  and  diligence ;  and  that,  as  the  arbitrator  has 
found  that  the  laying  down  of  the  anchor  marked  F.  on  the 
plan  B.  with  a  buoy  which  was  insufficient  to  indicate  the  po- 
sition of  the  anchor  below  was  an  act  of  negligence  on  the 
part  of  the  defendants,  they  are  responsible  for  the  conse- 
quences :  and,  upon  this  findinff,  it  appears  to  me  that  the 
defendants  would  clearly  be  UaWe  to  an  action,  even  assum- 
ing the  anchor  to  have  been  legally  placed  there.  As  a 
matter  of  fact,  therefore,  I  come  to  the  conclusion  that  the 
defendants  were  guilty  of  the  negligence  comi)lained  of,  and 
that  that  negligence  was  the  cause  of  the  accident ;  and,  as 
matter  of  law,  I  hold  that  negligence  to  give  the  plaintiffs  a 
cause  of  action  against  the  local  board. 

But,  assuming  that  to  be  so,  then  com^s  the  further  ques- 
tion, whether  the  defendants  are  not  absolved  fiiom  liability 
in  this  action,  by  reason  of  the  absence  of  ia  notice  of  action. 
For  myself,  I  must  express  my  regret  that  this  case  should 
be  decided  upon  such  a  point ;  but  nay  opinion  is  that  the 
defendants  were  entitled  to  notice.  iTiis  guestioii  dei)ends 
lipon  the  construction  of  the  several  acts  of  Irarliament  which 
have  been  placed  before  us. 

Now,  the  local  board  was  originally  constituted  under  the 
Public  Health  Act,  1848 ;  and  it  is  not  denied  that,  for  any- 
thing done  or  intended  to  be  done  under  that  act,  tiiey  would 
be  entitled  to  a  notice  of  action  under  s.  189.  But  tne  diffi- 
culty arises  upon  the  subsequent  acts ;  and  the  first  question 
is  whether  the  provisions  of  that  section  are  extended  to  the 
act  of  1864,  under  which  this  pier  and  landing-stage  were 
erected.  The  solution  of  that  question  depends  taainly  on 
the  words  of  s,  2  of  the  last-mentioned  act.  But,  in  con- 
struing that  section,  it  is  most  material  to  -see  what  was  the 
object  of  that  act.  The  preamble,  after  reciting  that  "un- 
der the  provisions  of  the  Wallasey  Improveftreht  Act,  1858 
(21  &  22  Vict.  c.  Ixiii.),  and  of  the  Wallasey  Ihiprovement 
80]  Act,  *1861  (24  &  25  Vict.  c.  iv.),  certain  ferries  called 
respectively  New  Brighton  Ferry,  Egremont  Ferry,  and  Sea- 
combe  Ferry,  with  the  landing-stages,  piers,  jetties,  slips, 
and  accommodations  connected  therewith,  are  vested  in  and 
worked  and  managed  by  the  Wallasey  local  board,"  goes 
on  to  recite  that  it  was  ''expedient  that  the  local  board  be 
empowered  to  construct  a  pier  or  landing-stage  at  New 
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Srighton,  in  connection  with  their  existing  ferry  at  New 
Brighton,  and  that  further  powers  should  be  conferred  upon 
them  in  relation  to  their  ferries,  landing-stages,  and  steam- 
boats, and  with  respect  to  the  tolls  and  rates  leviable  in  re- 
spect thereof."     That,  however,  was  not  the  only  object. 
Tne  board  sought  powers  to  construct  an  additional  reser- 
voir, and  to  raise  a  further  sum  in  connection  with  and  for 
the  purposes  of  their  ferries,  landing-stages,  and  piers,  and 
also  further  powers  in  relation  to  the  good  government  and 
sanitary  condition  of  the  district.    All  these  objects  being  in 
view,  s.  2  provides  that  "  this  act  shall  be  executed  by  the 
local  board  subject  to  the  powers  and  provisions  of  the  Pub- 
lic Health  Act,  1848,  and  of  the  several  acts  supplemental 
thereto,  and  of  the  Local  Government  Act,  1858,  and  of  any 
other  act  relating  to  the  public  health  and  from  time  to  time 
in  force  within  me  district  of  Wallasey."    The  question  is 
whether  that  section  carries  on  the  provisions  in  s.  139  of  the 
Local  Government  Act,  1848,  to  those  of  the  act  of  1864.    It 
appears  to  me  that  it  does.    The  words  are  large  enouffh, 
and  s.  130  is  a  provision,  and  an  important  provision,  of  the 
act  of  1848 ;  and  all  the  reasons  equally  exist  to  extend  it  to 
the  subsequent  act,  as  any  of  the  other  provisions,  and  its 
protection  clearly  would  be  as  requisite  in  working  out  the 
new  act  as  the  old  one.    Mr.  Aspinall  contended  that  s.  139 
does  not  extend  to  works  done  under  the  act  of  1864,  because 
the  powers  to  be  exercised  by  the  board  under  it  are  limited 
to  the  Wallasey  district,  and  a  large  portion  of  the  erections 
in  question  is  situate  within  that  district.    That  argument 
was  not  very  strongly  relied  on,  and  cannot,  I  think,  pre- 
vail ;  because,  if  the  legislature  intended  to  extend  the  pow- 
ers and  provisions  of  the  former  act,  they  must  have  intended 
to  extend  it  in  all  its  parts,  and  could  not  have  contemplated 
a  view  so  limited  as  Mr.  Aspinall  contends  for.    It  seems  to 
me  that  the  notice  clause  is  Drought  down  to  the  act  of  1864. 
*That,  however,  does  not  dispose  of  the  matter ;  a  fur-  [81 
ther  question  arises,  viz.,  whether  the  acts  complained  of 
here  are  acts  which  (Jould  be  done  by  the  local  board  under 
the  provisions  of  the  act  of  Parliament^  so  as  to  entitle  them 
to  a  notice  of  action.    The  arbitrator  hnds,  in*  par.  9  of  the 
case,  tiiat  "the  defendants,  in  doing  what  was  complained 
of,  acted  in  the  bona  fide  belief  that  they  were  acting  under 
the  powers  given  them  by  their  act  of  1864  and  the  acts  in- 
corporated therewith."    That  finding  is  as  express  as  could 
be ;  and,  if  it  were  necessary  so  to  do,  I  should  feel  inclined 
to  hold  that  we  are  bound  by  it.     I  do  not,  however,  feel  it 
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at  all  necessary  to  say  so,  because  I  entirejy  agree  with  that 
finding. 

It  has  been  suggested  that  i)rotection  is  not  intended  to  be 
given  by  clauses  of  this  description  in  cases  of  nonfeasance. 
Sut  that  that  is  not  so,  is  clear,  from  the  cases  of  J)ams  v. 
Curling  (^\  Newton  v.  EUi8(^\  Wilson  v.  Mayor y  <te.,  (f 
Halifax  {\  and  Selmes  v.  jTiage  (*),  all  of  which  seem  to  me 
to  establisn  that  a  case  of  what  appears  to  be  nonfeasance 
may  be  within  the  protection  of  the  act.  But  I  think  we  are 
not  driven  to  consider  that  question.  What  is  it  that  is 
complained  of  here  i  It  is  this.  It  being  the  duty  of  the 
defendants  to  buoy  an  anchor  which  they  had  sunk  in  a 
navigable  river,  they  have  omitted  to  buoy  it  in  a  sufficient 
manner.  What  they  did  was,  to  attach  by  a  light  chain  fixed 
to  the  ring  of  the  anchor  stock  a  piece  of  floating  timber: 
and  the  finding  as  to  this  is  as  follows :  "  The  said  piece  of 
timber  was  wholly  insufficient  to  indicate  the  position  of  the 
anchor ;  and  the  defendants  were  guilty  of  negligence  in  not 
placing  a  buoy  of  sufficient  size  and  dimensions  over  the  an- 
chor to  resist  the  currents  of  the  ebb  and  flow  of  the  tides, 
so  as  properly  and  sufficiently  to  indicate  the  position  of  the 
anchor  b^ow."  It  seems  to  me  that  that  clearly  was  an  act 
which,  if  done  and  intended  to  be  done  (as  the  arbitrator  has 
found)  in  pursuance  of  the  act,  brings  the  case  within  the 
protection  of  the  clause  requiring  a  notice  of  action. 

The  protection  of  a  clause  entitling  a  defendant  to  notice  of 
action  IS  only  required  where  something  has  been  done  which 
82]  ought  *not  to  have  been  done,  or  something  omitted 
which  ought  to  have  been  done.  It  seems  to  me  that  the  de- 
fendants m  this  case  were  clearl;p^  entitled  to  notice,  and,  none 
having  been  given,  they  are  entitled  to  judgment.  I  repeat 
that  i  regret  extremeljr  that  a  case  of  this  importance  should 
be  disposed  of  on  what  some  may  think  a  merely  technical 
objection. 

feBETT,  J. :  The  plaintiffs  sue  the  defendants  for  an  injury 
done  to  their  steam -tug;  and  they  shape  their  cause  of  ac- 
tion in  one  of  two  ways.  In  the  first  place,  they  saj  that  the 
defendants  placed  in  a  navigable  river,  a  public  highwav,  a 
structure  wMch  was  uiiautnorized  and  therefore  a  public 
nuisance,  and  that,  without  any  negligence  on  the  part  of  the 
plaintiffs  or  their  servants,  that  obstruction  caused  damage  to 
their  steamboat.  I  apprehend  that,  if  the  plaintiffs  could 
maintain  those  propositions,  they  would  establish  a  good 
cause  of  action.    But  the  plaintiffs  go  further  and  say  that, 

0)  8  Q.  B.,  286.  (8)  Law  Rep.,  8  Ex.,  114. 

O  5  E.  «fe  B.,  1 15 ;  24  L.  J.,  (Q.B.),  837.  {*)  Law  Rej..,  f5  Q.  B.,  724. 
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although  the  stmcture  might  have  been  authorized,  the  de- 
fendants have  negligently  omitted  to  do  something  which 
they  were  bound  to  do,  or  have  done  in  a  negligent  manner 
what  they  were  bound  to  do,  and  have  thereby  occasioned 
injury  to  them,  the  plaintiffs ;  and,  if  that  be  made  out,  I 
apprehend  that  the  plaintiffs  are  equally  entitled  to  recover. 
Tne  defendants  in  answer  contend  that  what  they  have  done 
was  not  an  unlawful  obstruction  to  the  navigation,  but  was 
authorized  by  an  act  of  Parliament ;  and  further  they  sav 
that  the  findings  in  this  special  case  do  not  establish  such 
negligence  as  will  render  them  liable  to  an  action ;  and  that 
there  is  no  finding  that  their  negligence,  if  any,  contributed 
to  the  accident ;  and  further  they  say  that,  if  they  could  be 
liable  on  either  the  first  or  second  ground,  still  the  plaintiffs 
cannot  maintain  this  action,  inasmuch  as  they  (the  defen- 
dants) were  entitled  to  a  notice  of  action  under  s.  139  of  the 
Public  Health  Act,  1848,  and  none  was  ^ven.  If^  therefore, 
the  court  should  be  of  opinion  that  notice  of  action  was  re- 
<]^uired,  and  that  the  second  alleged  negligence  is  made  out, 
it  will  be  unnecessary  to  decide  the  first  question  at  all. 
But,  inasmuch  as  the  first.question  is  of  the  greatest  impor- 
tance, and  considering  the  way  in  which  the  case  was  first 
stated  (there  being  no  finding  of  negligence),  and  considering 
that  that  question  has  been  *very  fully  argued,  I  think  [83 
the  court  is  bound  to  express  its  opinion  upon  it,  whether 
that  opinion  be  a  clear  or  a  doubtful  one ;  because  it  cannot 
be  denied  that  it  is  of  the  utmost  importance  that  the  board 
should  know  whether  or  not  they  are  conducting  these  fer- 
ries in  a  manner  which  is  within  the  powers  conferred  upon 
them  by  their  acts  of  Parliament,  so  as  to  enable  them,  if 
they  are  not,  to  aj)ply  a  remedy.  For  that  reason  I  pro- 
ceed to  give  im^  opinion  upon  the  first  point. 

Now,  that  nrst  point  d.epends  upon  the  construction  of 
two  sections  of  the  act  of  1864 ;  for,  unless  that  statute 
gave  the  board  authority  to  do  so,  they  could  not  have 
placed  the  floating  pier  and  landing-stage  where  they  did, 
inasmuch  as  it  would  obstruct  the  navigation  of  a  public 
highway,  and  be  a  public  nuisance.  The  question,  there- 
fore, is,  whether  that  which  they  did  was  authorized  or  not. 
Tlie  wording  of  the  act  is  by  no  means  clear.  In  order  to 
arrive  at  a  correct  construction  of  it,  it  is  necessary  to  con- 
sider what  was  the  state  of  things  before  the  passing  of  the 
act,  and  what  it  was  that  was  required.  It  appears  that  the 
board  had,  for  the  convenience  of  the  public,  become  the 
proprietors  of  the  ferry  between  Liverpool  and  New  Brigh- 
ton.     It  further  appears  tliat  the  landing-place  at  New 
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Brighton  did  not  afford  sufficient  accommodation  for  the 
large  number  of  persons  using  the  ferry,  and  that  a  new 
one  wa's  required.  Now,  it  is  obvious  thqt,  in  order  to  erect 
a  ]|3ermanent  pier,  parliamentary  powers  would  be  required 
if  it  was  to  be  constructed  upon  the  land  of  private  owners 
or  upon  part  of  the  fore-shore  which  would  be  the  property 
either  of  the  Crown  or  of  the  lord  of  the  manor.  But  to 
carry  such  a  structure  mereljr  to  the  edge  of  low- water  mark 
would  fail  to  make  a  convenient  landing-stage ;  and,  if  any 
I)ajt  of  it-were  taken  below  low-water  mark,  no  question  of 
private  ownership  could  arise  as  to  that.  The  only  question 
in  that  case  would  be  whether  the  rights  of  the  public  were 
to  be  obstructed.  The  act  contains  enactments  with  respect 
to  plans.  These  would  necessarily  show  the  nature  of  the 
intended  structure,  but  they  would  onlv  necessarily  deal 
with  the  permanent  structure  to  be  placed  on  the  land,  and 
not  necessarily  with  the  floating  landing-stage,  which  would 
be  below  low- water  mark. 

The  powers  given  to  the  board  are  contained  in  ss.  7  and& 
84]  *The  former  enacts  that  the  board  may  '^make  and 
maintain  in  thQ  line  or  situation  ^and  according  to  the  levels 
defined  on  the  deposited  plans  and  sections,  and  upon  the 
lands  delineated  on  the  said  plans  and  described  in  the  books 
of  rrference  thereto,  the  following  works. ^^  If  all  that  fol- 
lowed had  been  permanent  structures  constituting  a  pier,  I 
should  have  felt  some  doubt  whether  a  "floating-stage" 
would  be  a  thing  authorized  by  that  section.  But  there  is 
something  more  than  a  pier  to  be  constructed.  There  is  to  be 
a  "  pier  or  landing-stage,"  and  there  was,  it  mav  be  observed, 
to  be  also  a  *' reservoir."  The  word  "  works''^  might  apply 
to  all  those.  But,  together  with  the  pier  or  landing-stage, 
there  were  to  be  "  such  jetties,  esplanades,  landing-places, 
toll-^tes  or  bars,  and  other  works  and  conveniences  %n  con^ 
nectton  therewith^  as  the  hoard  shall  from  time  to  tims 
think  fit.^^  It  seems  to  me  that  that  contemplates  not  merely 
works  then  in  the  minds  of  the  promoters,  but  also  works 
which  were  not  then  in  their  minds,  works  which  might 
from  time  to  time  be  considered  as  "conveniences  in  con- 
nection therewith."  There  was  a  jetty  which  was  to  be 
supported  upon  piles  down  to  low-water  mark.  I  am  in- 
clined to  think  the  defendants  did  not  at  the  time  contem- 
plate the  making  of  the  precise  adjuncts  which  they  after- 
wards did  make.  The  bed  of  the  Mersey,  like  that  of  most 
other  tidal  rivers,  alters  from  time  to  time.  If  the  whole 
landing  apparatus  had  stopped  permanently  at  low- water 
mark,  there  was  a  possibility  or  a  probability  that  the  sand 
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or  shingle  would  become  silted  up  so  as  to  prevent  the  ferry- 
boats coming  np  to  the  pier.  The  inconvenience  resulting 
jfrom  that  state  of  things  would  have  been  monstrous.  Pas- 
sengers would  have  been  obliged,  as  in  olden  times,  to  land 
by  means  of  flat-bottomed  boats.  It  seems  to  me,  there- 
fore, that  the  act  contemplated  further  conveniences  to  be 
added  from  time  to  time.  Still,  however,  the  defendants 
were  not  to  have  power  absolutely  to  deal  with  the  naviga- 
tion of  the  Mersey;  therefore  the  powers  conferred  upon 
them  by  s.  7  were  to  be  exercised  subject  to  the  control  men- 
tioned in  s.  8.  Previously  to  commencing  the  pier  or  land- 
ing'Stage,  "or  the  works  connected  therewith,"  the  local 
board  are  to  deposit  at  the  admiralty  office  plans,  sections, 
and  working  drawings  of  "the  said  pier  or  landing-sta^e, 
and  works  connectea  therewith,"  for  the  approval  of  tne 
lord  high  admiral,  &c.,  and  *"  such  pier  or  landing-stage  [85 
and  works  shall  be  constructed  only  in  accordance  with  such 
approval."  That  provision  affords  ample  protection  to  all 
the  public.  It  is  obvious  that  the  pier  as  originally  intended 
was  found  to  be  not  the  most  convenient  for  the  j)urpose, 
and  therefore  was  shortened  to  its  present  dimensions,  and 
the  floating  landing-stage  oelow  low- water  mark,  with  the 
connecting  bridge,  were  substituted.  In  my  opinion,  inas- 
much as  the  approval  and  consent  of  the  admiral  and  of  the 
conservators  of  the  river  Mersey  were  obtained  (as  it  is  found 
they  were),  the  floating  landing-stage  and  its  moorings, 
being  "conveniences  connected  therewith,"  though  they 
may  to  some  extent  obstruct  the  navigation^^were  authorized 
by  the  terms  of  the  act  of  Parliament.  It  seems  to  me, 
therefore,  that  the  plaintiflfs  cannot  succeed  upon  the  first 
cause  of  action  whicn  they  went  down  to  try. 

But  I  think  there  is  a  cause  of  action  which  the  plaintijf  s 
may  sustain.  The  board  were  bound  to  exercise  due  care 
in  doing  that  which  the  act  authorized  them  to  do.  The  arbi- 
trator has  found  that  the  defendants  were  guilty  of  negli- 
gence in  not  placing  a  buoy  of  sufficient  size  and  dimensions 
over  the  ancnor  to  resist  tne  current  of  the  ebb  and  flow  of 
the  tides,  so  as  properly  and  efficiently  to  indicate  the  posi- 
tion of  the  anchor  below :  and  I  am  not  disposed  to  act  on 
my  own  private  view  against  the  spirit  of  his  finding.  I 
take  the  real  meaning  of  that  finding  to  be  that  the  absence 
of  a  sufficient  buoy  was  the  cause  of  the  accident.  The  ar- 
bitrator has  found  also  that  the  plaintiffs  were  guilty  of  no 
negligence  whatsoever  in  navigating  their  steam-tug.  He 
has  merefore  found  that  the  defendants  had  either  done 
something  negligently  which  they  were  bound  to  do  with 
8  Eng.  Rep.  52 
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reasonable  care,  or  that  they  have  negligently  omitted  to  do 
something  which  they  ought  to  haVe  done  with  reasonable 
care,  and  that  that  negligence  was  a  cause  of  JJajnry  to  ttie 
plaintiffs,  without  any  default  on  their  part.  Tliat  consti- 
tutes a  cause  of  action  in  respect  of  which  the  plaintiffs 
would  be  entitled  to  recover  damages. 

Then  arises  the  question  whether  the  plaintiffs  are  disen- 
titled to  recover  by  reason  of  their  having  omitted  to  give  a 
notice  of  action.  That  again  depends  upon  the  construction 
of  the  acts  of  Parliament.  The  pier  and  landing-stage  were 
erected  and  placed  under  the  autnority  of  the  Wallasey  Act 
86]  of  1864,  27  &  28  Vict.  *c.  cxvii.  The  case  finds  that 
what  was  done  by  the  board  was  done  by  them  in  the  bona 
fide  belief  that  they  were  acting  under  the  powers  given 
them  by  that  act.  The  first  <][uestion  therefore  is.  whether, 
that  being  so,  a  notice  of  action  need  be  given.  It  is  said 
that  that  must  in  the  first  instance  depend  upon  whether  s. 
139  of  the  Public  Health  Act,  1848,  can  be  made  applicable 
to  anything  done  or  intended  to  be  done  under  tne  act  of 
1864:  and  that  depends  upon  the  construction  to  be  put 
upon  s.  2  of  that  act, — "This  act  shall  be  executed  by  the 
local  board  subject  to  the  powers  and  provisions  of  tiie  rub- 
lie  Health  Act,  1848,  and  of  the  several  acts  supplemental 
thereto,  and  of  the  Local  Government  Act,  1858,  and  of  any 
other  act  relating  to  the  public  health  and  from  time  to  time 
in  force  within  the  district  of  Wallasey. ''  I  understood 
Mr.  Aspinall  to  sav  that  no  powers  could  be  given  to  the 
board  under  the  Public  Health  Act  except  such  as  they 
would  have  to  exercise  within  the  Wallasey  district,  and 
that  this  landing-stage  is  wholly  without  the  district  and 
therefore  that  none  of  the  powers  contained  in  the  Public 
Health  Act,  1848,  can  apply  to  this  landing-stage  work.  But 
it  must  be  obvious  that,  in  dealing  with  this  landing-stage, 
they  are  acting  under  the  act  of  1864,  and  when  the  board 
are  carrying  out  what  that  act  authorizes  them  to  do,  it  is 
impossible  to  say  that-  they  are  not  acting  under  the  act 
"subject  to  the  powers  and  provisions  of  the  Public  Health 
Act,  1848."  Is  s.  139  a  "provision"  of  the  Public  Health 
Act,  18481  I  think  it  is,  and  therefore  it  is  applicable  to 
this  work.  The  cases  upon  this  subject  have  decided  that 
it  is  not  only  that  which  is  rightfully  done  under  the  au- 
thority of  an  act  of  Parliament  that  is  protected  by  a  clause 
of  this  sort,  but  also  that  which  is  hona  fl^  intended  to  be 
done  under  it.  Indeed,  the  protection  is  hardly  needed 
unless  the  powers  given  by  the  act  are  exceeded. 
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Now,  two  objections  were  urged  by  Mr.  Aspinall.  In 
the  first  place,  he  says  the  thing  complained  oi  here  is  a 
mere  nonieasance,  and  therefore  not  ''an  act  done."  If  I 
rightly  understand  the  judgments  in  former  cases,  the  rule 
is  this, — where  a  man  is  sued  in  tort  for  the  breach  of  some 
positive  dutjr  imposed  upon  him  by  an  act  of  Parliament, 
or  for  the  omission  to  perform  some  such  duty,  either  may 
be  an  act  done  or  intended  to  be  done  under  the  *au-  [8i 
thority  of  the  act,  and  if  so  done  or  intended  to  be  done  the 
defendant  is  entitled  to  a  notice  of  action.  In  Davis  v.  Cut- 
lingQ\  it  was  said  in  ar^ment^  ''The  declaration  shows 
only  an  omission :  the  evidence  proved  no  more :  and  the 
injury  is  not  produced  by  any  pursuance  of  the  act."  But 
Lord  Denman  said  (*):  "It  is  clear  that  the  defendant  is 
charged  with  a  tort  committed  in  the  course  of  his  official 
duty :  he  is  charged,  as  surveyor,  with  the  positive  act  of 
leaving  the  gravel  on  the  road,  where  it  had  been  impro- 
X)erly  placed,  for  an  unreasonable  time.  On  that  simple 
gronna  I  think  it  clear  that  he  was  entitled  to  notice."  C(ue- 
ridge,  J.,  in  Newton  v.  JSllis{*\  says:  "This  is  not  a  case 
of  not  doing :  the  defendant  does  something,  omitting  to 
secure  protection  for  the  public.  He  is  not  sued  for  not 
putting  up  a  light,  but  for  the  complex  act."  And  Erie,  J., 
m  the  same  case,  says :  "  The  cause  of  action  is,  the  making 
the  hole,  compounded  with  the  not  putting  up  a  light.  When 
these  are  blended,  the  result  is  no  more  than  if  two  positive 
acts  were  committed,  such  as,  digging  the  hole,  and  throw- 
ing out  the  dirt :  these  tw6  unit^  would  make  up  one  act." 
In  Wilson  v.  Mayor ^  <fec.,  of  Halifax  Q,  Kelly,  C.B.,  states 
the  propositions  in  these  terms:  "It  nas  been  argued  on 
the  part  of  the  plaintiff  that  the  charge  against  the  defen- 
dants is  not  of  any  act  done  or  intended  to  be  done,  but  of 
an  omission  to  erect  or  cause  to  be  erected  a  fence  between 
the  footpath  and  the  goit,  and  that  the  omission  to  do  an 
act  is  not  'an  act  done  or* intended  to  be  done.'  Some  au- 
thorities have  been  cited  on  both  sides ;  but  we  think  that, 
whatever  ma^  be  the  construction  which  might  be  put  upon 
the  words  oi  the  statute  if  the  question  arose  in  this  case 
for  the  first  time,  it  is  now  settled  oy  authority  that  an  omis- 
sion to  do  something  that  ought  to  be  done  in  order  to  the 
complete  performance  of  a  auty  imposed  upon  a  public 
body  under  an  act  of  Parliament,  or  the  continuing  to  leave 
any  such  duty  unperformed,  amounts  to  an  act  done  or  in- 

(»)  8  Q.  B.,  286,  289.  (»)  6  E.  A  B.,  at  p.  124. 

(«)  8  Q.  B.,  at  p.  29*  (*)  Law  Rep.,  8  Ex.,  114. 
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tended  to  be  done,  within  the  meaning  of  these  clauses 
requiring  notice  of  action  for  the  protection  of  public  bodies 
acting  in  the  discharge  of  public  duties  under  acts  of  Par- 
liament." It  would  seem  from  these  authorities  that,  where 
88[  *the  plaintiflE  is  suing  in  tort,  nonfeasance  is  to  be  con- 
sidered as  an  act  done,"  within  such  clauses  as  these. 

But  Mr.  Aspinall  takes  another  point.  Qe  says  that,  as 
the  anchor  was  negligently  placed  out  of  the  limits  of  the 
board's  jurisdiction,  the  omission  to  mark  its  position  could 
not  be  a  thing  done  or  intended  to  be  done  under  the  pro- 
visions of  the  act ;  that  is  to  say,  that,  though  a  n^ligent 
omission  may  give  them  a  right  to  notice,  yet  for  a  n^li- 
gence  upon  a  negligence  they  are  not  entitled  to  notice.  iSat 
proposition  cannot^  as  it  seems  to  me,  be  maintained.  All 
the  conduct  which  gave  rise  to  the  cause  of  action  was  some- 
thing which  was  bona  fide  intended  to  be  done  by  the  de- 
fen£tnts  under  the  provisions  of  the  act. 

I  am  of  opinion  tnat  the  plaintiffs  cannot  maintain  their 
first  cause  of  action ;  that  they  might  have  sustained  the 
second  if  they  had  given  a  notice  of  action ;  but  that,  not 
having  given  such  notice,  they  cannot  sustain  that.  And 
further,  1  am  of  opinion  that,  u  they  could  have  maintained 
the  first  as  well  as  the  second  cause  of  action,  yet  for  want 
of  notice  they  cannot  sustain  either. 

DsNMAN,  J.:  The  cause  of  action  here  is,  not  properly 
buoying  an  anchor  in  a  navigable  river,  whereby  damage 
was  sustained  by  the  plaintiffs'  vessel.  On  the  part  of  £e 
plaintiffs  it  was  argued  first,  that,'  as  there  was  no  statutory 
authority  to  put  the  anchor  there  at  all,  the  defendants  must 
be  liable,  especially  if  the  anchor  was  improperly  buoyed. 
It  was  argued  for  the  defendants,  first,  that' the  action  would 
not  necessarily  lie,  though  the  anchor  was  placed  in  a  navi- 
gable river  without  authority,  because,  according  to  the  case 
of  Jiex  V.  Russell  (*),  notwithstanding  the  thing  was  a  public 
nuisance,  if  it  was*  beneficial  to  the  public,  no  actionable 
wrong  was  committed  by  placing  it  there.  I  have  always 
considered  that  that  case  was  practically  overruled  by  Rex 
V.  Ward  (").  If  the  defendants  had  no  statutory  authority 
to  place  the  anchor  where  they  did,  I  should  have  been  dis- 
posed to  think  that  the  injury  sustained  by  the  plaintiffs  in 
this  case  was  an  actionable  iniury.  But  the  case  does  not 
rest  there.  The  plaintiffs  further  contend  that,  even  if  the 
89]  defendants  had  authority  to  *place  the  pier,  and  land- 
ing-stage, and  anchor  where  they  did,  still  an  action  would 

(»)  6  B.  A  C,  666.  («)  4  A.  it  E.,  884. 
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lie  against  thetn  if  in  the  exercise  of  theif  powers  they  were 
guilty  of  negligence ;  and,  negligence,  and  damage  could 
be  shown  to  have  resulted  from  such  negligence ;  and  negli- 

fnc^  having  been  found  here,  the  action  is  maintainable, 
should  have  been  of  that  opinion  also  but  for  the  ques- 
tion whether  s.  189  of  the  Public  Health  Act,  1848,  afforded 
an  answer.  I  am,  however,  of  opinion  that  a  notice  of  action 
under  that  section  was  necessary. 

The  case  has  been  so  f  uUy  gone  into  both  at  the  bar  and 
by  my  two  learned  brethren,  that  I  feel  it  to  be  unnecessary 
to  say  more  than  that  I  entirely  concur  in  the  opinions 
already  expressed  as  to  the  notice  of  action,  and  that  I  think 
the  first  i)lea  should  be  found  for  the  defendants.  But^  as 
the  question  involved  is  one  of  considerable  importance,  and 
one  which  may  occur  again,  I  think  it  right  also  to  say  that, 
in  my  judgment,  looking  at  s.  7  of  the  act  of  1864,  coupled 
with  8.  8  and  the  general  purview  of  the  act  and  of  the  acts 
to  be  read  in  connection  with  it,  it  is  clear  that  what  was 
done  by  the  defendants  was  done  by  them  in  the  execution 
and  under  the  provisions  of  the  acta.  The  words  of  s.  7  are 
certainly  not  very  clear ;  but  I  agree  with  the  interpretation 
put  upon  them  by  my  Brother  Brett.  I  cannot  help  laying 
some  stress  on  s.  37  of  the  Wallasey  Improvement  Act,  1858 
(21  &  22  Vict.  c.  Ixiii.),  which  provides  that  "  the  local  board 
may  from  time  to  time  hire  and  charter  as  well  as  provide, 
purchase,  and  maintain,  such  steam  and  other  boats,  ma- 
terials, and  things,  and  employ  and  recompense  such  per- 
sons as  shall  be  necessary  for  the  proper  and  efficient 
working  of  any  such  ferry  as  shall  oe  so  hired  or  pur- 
chased by  the  local  board  under  the  provisions  of  the  first 
recited  act(*)  or  this  act."  The  board  being  thus  charged 
with  the  power  and  duty  of  working  the  femes  and  making 
and  maintaining  works  and  convemences  for  that  purpose, 
subject  to  the  consent  and  approval  mentioned  in  s.  8  of  the 
act  of  1864,  and  having  obtained  that  sanction,  upon  the 
findings  in  this  special  case,  by  which  the  court  is  empow- 
ered to  draw  inferences  of  fact,  I  can  come  to  no  other 
conclusion  than  that  the  thing  here  complained  of  was  a 
"convenience"  in  connection  with  the  pier  and  landing- 
stage,  and  that  the  putting  down  of  the  anchor  was  a  matter 
which  *they  had  authority  under  the  acts  of  Parliament  [90 
to  do.  Having,  however,  done  this  in  a  manner  which  the 
arbitrator  has  upon  sufficient  facts  found  to  be  negligent, 
they  would,  but  for  the  want  of  a  notice  of  action,  have  heen 
liable  for  that  negligence. 

(>)  8  A  9  Vict.  c.  vl 
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For  these  reasons,  I  asree  with  the  rest  of  the  court  that 
the  defendants  are  entitled  to  judgment  npon  this  sped&l 
case. 

JvdgmentfoT  the  defend4ivts. 

Attorneys  for  plaintifiFs :  Chester^  UrquTiart,  Btishby  A 
MayheWj  for  Wright^  Stockley  <fe  Beckett  Liverpool. 

Attorneys  for  defendants :  Norris^  AJlen%&  Carter. 
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[Law  Reports,  9  Common  Pleas,  96.] 
Jan.  29,  1874. 

♦Newell  v.  Praagh.  [96 

Jmpnwottmmt  for  Dthir-^Ddftors  Ad,  1869  (32  A  38  Vld.  e,  62)  <.  6 — CcmpotUwn 
toiih  CrediUyr^-^JSankruptey  Act,  1869  (82  db  88  Vict,  c,  11), «.  126— i>e/atiA  m  Fay- 
mmtof  ComponHon — Revival  of  CredUov'i  original  Jiighia  and  Remedia, 

A  indgment  having  been  recovered  against  the  defendant  for  a  sum  of  money  and 


remaining  unsatisfied,  the  plaintiff  applied  to  a  judge  at  Chambers  to  commit  the 
defendant  to  prison  under  the  5th  section  of  the  Debtors  Act,  1869.  The  judge 
made  an  order  for  the  payment  of  the  debt  by  monthly  instalments.  After  three  of 
0och  instalments  had  been  naid,  proceedings  were  taken  by  the  defendant  for  the 
purpose  of  making  a  composition  with  his  cr^itors  under  the  126th  section  of  the  Bank- 
ruptcy Act,  1869;  and  a  resolution  of  the  creditors  was  duly  passed  accepting  a 
oompodtion  upon  the  defendant's  debts,  payable  by  two  instalments.  Default  was 
made  in  the  payment  of  the  first  instalment  of  the  composition  to  the  plaintiff,  and 
instalments  under  the  judge's  order  having  by  that  time  become  due  and  not  having 
been  paid,  the  plaintiff  applied  affain  at  Chambers  for  the  committal  of  the  defendant 
to  prison  for  non-compliance  with  the  judge's  order:. 

Md,  that  the  effect  of  the  default  in  payment  of  the  composition  was  to  remit 
the  plaintiff  to  the  position  he  occupied  before  the  proceedings  in  respect  of  the  com- 
position took  place,  and  that,  consequently,  the  order  mij^ht  be  made  for  the  defen- 
dant's committal  to  prison  for  non-compliance  with  the  judge's  order. 

JBdwardt  v.  Co<nnSe,  (Law  Rep.,  7  C.  P.,  619),  and  Slater  v.  Jones,  (5  Eng.  R.,  872; 
Law  Rep.,  8  Ex.,  186),  discussed. 

This  was  an  application  to  commit  the   defendant  to 

Srison  under  the  5th  section  of  the  Debtors  Act,  1869  (32  & 
J  Vict.  c.  62), 
The  plaintiff  had  recovered  a  judgment  against  the  defen- 
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dant  for  a  debt  of  £84,  and  the  debt  remaining  nnsatisfied, 
the  plaintiff  had  applied  to  Baron  Cleasby  at  Chambers 
under  the  6th  section  of  the  Debtors  Act  to  commit  the  de- 
fendant. The  learned  judge  made  an  order  for  the  payment 
of  the  debt  in  monthly  instalments  of  £7  10^.  each.  Three 
of  such  instalments  had  been  paid  when  proceedings  were 
taken  by  tire  defendant  for  the  purpose  of  ^ffecting  a  com- 
position with  his  creditors,  under  the  126th  section  of  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71) ;  and  a  meeting 
of  creditors  having  been  called,  a  resolution  was  duly  passed 
in  accordance  wim  that  section— from  which,  however,  the 
plaintiff  dissented — ^by  which  the  creditors  agreed  to  accept 
a  oomposition  on  the  defendant's  debts  of  2^.  in  the  pound. 
97]  payable  by  two  instalments,  *one  at  four  months'  and 
the  other  at  eight  months'  date.  The  plaintiff's  debt  was 
included  in  the  statement  of  the  defendant's  liabilities  sub- 
mitted to  the  meeting  of  creditors.  ^  Default  was  made  in 
pajinent  to  the  plaintiff  of  the  first  instalment  of  the  com- 
position, and  thereujjon,  instalments  under  the  judge's 
order  having  by  that  time  become  due  and  not  having  been 
paid,  the  plaintiff  applied  to  Baron  Martin  at  Chamoers  to 
commit  the  defendant  for  non-compliance  with  such  order. 
The  matter  was  referred  by  the  learned  judge  to  the  court 
A  tnile  nisi  had  been  accordingly  obtained  for  the  committal 
of  the  defendant,  against  which 

Oroome  showed  cause.  He  contended  that  the  defendant 
could  not  be  committed  for  non-compliance  with  the  order 
for  payment  of  the  debt  bv  instalments,  on  the  ground  that 
that  order  was  rendered  or  no  effect  by  the  subsequent  ac- 
ceptance of  the  composition. 

Meadows  White  supported  the  rule.  He  contended  that 
the  effect  of  the  default  in  payment  of  the  composition  was 
that  the  plaintiff  was  remitted  to  his  former  rights  and  reme- 
dies, and  that  the  order  of  Baron  Cleasby  still  remaining 
unrescinded  could  be  enforced  by  the  committal  of  the 
defendant  (*) 

[The  cases  cited  are  all  referred  to  in  the  judgment  of  the 
court.] 

Coleridge,  C.  J. :  I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  facts  of  the  case,  as  I  understand 
them,  are  as  follows.    The  defendant  owed  the  plaintiff  a 

(1)  It  was  contended  by  the  defendant's  ore  Act,  1869:    but  the  court  were  of 

counsel  that  it  was  not  sufSclently  shown  dpinion  that  there  was  such  ability.    The 

by  the  affidavits  that  there  was  ability  on  facts  and  arguments  with  respect  to  this 

the  defendant's  part  to  pay,  such  ability  question  are  omitted  as  not  being  mate« 

being  necessary  to  an  exercise  of  juris-  rial  to  the  point  reported, 
diction  under  the  6th  section  of  the  Debt- 
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sum  of  money,  and  the  plaintiff  having  recovered  judgment 
for  the  debt.  Baron  Cleasby  made  an  order  that  the  judg- 
ment debt  should  be  paid  in  monthly  instalments  of  £7  10^. 
Three  of  these  instalments  having  been  paid,  proceedings 
were  taken  for  the  liquidation  of  the  defendant's  affairs  by 
a  composition  under  the  126th  section  of  the  Bankruptcy 
Act,  1869.  A  meeting  of  the  creditors  took  place,  at  wnich 
the  plaintiff  attended,  and  a  resolution  was  come  to,  from 
*which  the  plaintiff  dissented,  but  was  outvoted,  that  a  [98 
composition  should  be  accepted  at  the  rate  of  2^.  in  the 
pound,  to  be  payable  by  two  instalments.  As  regards  the 
plaintiff,  there  was  a  failure  to  pay  the  first  instalment,  and 
on  such  default  hostile  proceedings  were  immediately  taken, 
and  an  application  made  to  commit  the  defendant.  It  might 
possibly  nave  been  contended,  if  such  proceedings  had  not 
Deen  taken,  and  payment  of  the  instalment  had  been  ten- 
dered before  the  creditor  had  taken  any  steps  to  replace 
himself  in  his  former  position,  that  the  composition  was  still 
available ;  but  in  the  state  of  things  that  has  arisen  it  is  un- 
necessary to  give  any  opinion  on  the  point.  Proceedings 
were  immediately  taken,  and  an  application  made  to  Baron 
Martin  at  Chambers,  and  he  has  referred  to  the  court  the 
question  whether  an  order  should  be  made  enforcing  the 
j)ayment  of  the  monthly  instalments  now  due.  The  ques- 
tion therefore  arises  whether,  under  these  circumstances, 
there  has  been  a  revival  of  that  right  of  the  creator  which 
he  had  undoubtedly  foregone  by  reason  of  having  been 
made  a  party,  though  an  unwilling  party  to  the  composition. 
This  question  depends  on  the  6th  section  of  the  Debtors  Act 
and  the  126th  section  of  the  Bankrui)tcy  Act,  1869.  The 
latter  section  deals  with  compositions  with  creditors,  and  the 
7th  clause  of  the  section  provides  as  follows:  "The  provi- 
sions of  a  composition  accepted  by  an  extraordinary  resolu- 
tion in  pursuance  of  this  section  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses  and  the  amounts  of  the 
debts  due  to  whom  are  shown  in  the  statement  of  the  debtor 

Eroduced  to  the  meetings  at  which  the  resolution  has  passed, 
ut  shall  not  affect  or  prejudice  the  rights  of  any  other 
creditors."  By  the  resolution  accepting  tne  composition,  to 
which  the  creditor  is  made  a  party,  though  it  may  be  un- 
willingly, the  section  says  the  creditor  shall  be  bound,  but 
it  does  not  say  that  the  composition  is  to  extinguish  or 
destroy  any  rights  that  he  may  possess ;  and  inasmuch  as 
he  is  to  be  bound,  the  result  is  thkt,  in  effect,  his  rights  and 
remedies  are  suspended  by  the  composition.  There  have 
been  two  decisions,  one  in  this  court  and  one  by  the  lords 
8  Eng.  Rep.  63 
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justices,  in  which  it  has  been  held  that  the  mere  agreement 
for  the  composition  does  not  prevent  the  continued  existence 
of  the  rights  and  remedies  of  the  creditor.  The  case  of 
99]  Edwards  v.  *Coombe  (*)  decided  that  when  a  debtor's 
affairs  had  been  made  the  subject  of  arrangement  by  compo- 
sition, and  there  had  been  default  in  the  payment  oi  the  com- 
position, the  right  of  the  creditor,  which  had  been  suspended, 
revived,  and  he  might  bring  an  action  for  the  original  debt. 
The  case  of  Edwards  v.  Coorribe  Q  came  under  the  conside- 
ration of  the  Court  of  Appeal  in  Chancery  in  the  case  of  In 
re  Hatton  ("),  where  the  circumstances  were  identical  with 
those  of  Edwards  v.  OooTnhe  (*).  Both  the  lords  justices 
seem  not  only  to  have  been  of  opinion  that  they  were  bound 
by  the  judgment  of  this  court,  but  to  have  agreed  with  it. 
Tlie  point  decided  in  both  these  cases  appears  to  be  that,  so 
far  as  the  right  of  action  is  concerned,  default  in  payment 
of  the  composition  remits  the  creditor  to  his  original  position. 
The  question  now  before  us  is  not  precisely  the  same,  but  I 
am  01  opinion  that  the  principle  of  these  decisions  carries 
the  principle  that  must  govern  the  present  case  with  it.  The 
5th  section  of  the  Debtors  Act  provides  that,  "subject  to  the 
provisions  hereinafter  mentioned  and  to  the  prescribed  rules, 
any  court  may  commit  to  prison  for  a  term  not  exceeding 
six  weeks,  or  until  payment  of  the  sum  due,  any  person  who 
makes  default  in  payment  of  any  debt  or  instalment  of  any 
debt,  due  from  him  in  pursuance  of  any  order  or  judgment 
of  that  or  any  other  competent  court."  There  is,  likewise, 
a  ijrovision  that  the  court  may  direct  a  judgment  debt  to  be 
paid  by  instalmehts.  Here  there  had  been  an  order  for  pay- 
ment of  the  judgment  debt  by  instalments,  and  therefore 
there  was  a  debt  due  for  which  there  was  a  particular  statu- 
tory remedy  prescribed  by  this  section.  The  operation  of 
the  remedy  was  suspended  by  the  agreement  for  acceptance 
of  the  composition,  and  would  have  continued  suspended  if 
the  composition  had  been  carried  out.  It  was  not  so  carried 
out,  and  the  effect  was  tliat  the  judgment  debt  revived.  That 
seems  to  me  to  show  that  the  creditor  was  remitted  to  the 
same  position  as  that  in  which,  but  for  the  composition,  he 
would  have  been.  It  appears  to  me  that  the  true  construc- 
tion of  the  statutes  is,  that  if  a  creditor  have  taken  proceed- 
ings for  the  recovery  of  his  debt,  and  those  jjroceedings 
have  been  suspended  by  the  effect  of  the  composition,  when 
the  composition  has  become  ineffectual  he  is  to  be  placed  in 
100]  *the  same  position  as  he  occupied  before  it  was  made, 
and  can  resume  the  proceedings,  from  the  further  prosecu- 

(1)  Law  Rep.,  7  C.  P.,  619.  («)  Law  Rep.,  7  Ch.,  728. 
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tion  of  which  he  was  restrained  by  reason  of  the  composition. 
It  is  then  as  if  the  composition  never  had  any  existence.  It  is 
worthy  of  observation,  thongh  it  does  not  directly  affect  the 
construction  of  the  bankruptcy  sections,  that  in  the  5th  sec- 
tion of  the  Debtors  Act  it  is  provided  that  no  imprisonment 
nnder  the  section  is  to  operate  as  an  extinguishment  of  the 
debt,  or  deprive  the  creditor  of  his  right  to  take  out  execution 
against  the  lands  or  goods.  In  the  present  case  the  judg- 
ment remaining  unsatisfied,  the  creditor  would  clearly,  ac- 
cording to  the  decisions,  have  had  a  right  to  issue  execution 
for  the  whole  amount  against  the  goods,  and  it  seems  com- 
mon sense  that  he  should  not  be  the  less  entitled  to  enforce 
an  order  for  satisfaction  of  the  debt  by  several  payments. 

Keating,  J. :  I  am  of  the  same  opinion.  I  agree  so  com- 
pletely with  the  reasons  expressed  by  my  lord  that  I  do  not 
think  it  necessary  to  add  anything. 

Brett,  J. :  The  question  seems  to  me  to  be,  whether  un- 
der the  circumstances  of  the  present  case,  upon  the  ordinary 
proof  of  the  debtor's  ability  to  pay,  the  court  ought  to  make 
an  order  for  his  committal.  This  question  depends  upon  the 
true  construction  of  the  126th  section  of  the  Bankruptcy 
Act,  1869,  and  of  the  5th  section  of  the  Debtors  Act,  1869. 
The  plaintiff  in  the  present  case  had  obtained  judgment  for 
a  sum  of  about  £84,  and  had  gone  before  a  iuage  at  Cham- 
bers to  apply  for  the  committal  of  the  aefendant.  The 
judge  made  an  order  for  the  payment  of  the  debt  by  instal- 
ments, some  of  which  are  still  due.  Such  being  the  state  of 
things,  the  debtor  called  a  meeting  of  his  creditors  under  the 
Bankruptcy  Act,  and  it  was  agreed  by  a  resolution,  which 
was  binding  under  the  provisions  of  that  act  upon  the  plain- 
tiff, that  a  composition  should  be  accepted,  to  be  paid  by 
two  instalments.  Default  was  made  in  the  payment  of  the 
first  instalment  to  the  plaintiff,  and  the  plaintiff  then  went 
before  a  judge  at  Chambers  and  applied  again  for  an  order 
oi  committal.  Now  with  respect  to  the  construction  of  the 
Bankruptcy  Act,  the  case  of  Edwards  v.  Coombe  (*)  shows 
that,  tljat  when  a  resolution  for  a  composition  has  *been  [101 
come  to  by  the  creditors  in  accordance  with  the  terms  of  the 
act,  the  creditor  cannot  for  a  time  sue  on  the  original  debt, 
but,  when  there  has  been  a  failure  to  pay  the  composition, 
he  can.  That  was  said  by  this  court  to  be  the  construction 
of  the  act,  and  the  lords  justices,  in  the  case  of  In  re  Hoi- 
ton  ('),  not  only  followed  that  decision,  but  expressed  their 
opinion  to  the  same  effect.  I  think  it  necessary  to  add 
some  few  remarks  on  the  subject  to  what  my  lord  has  said, 

(»)  Law  Rep.,  7  C.  P.,  619.  («)  Law  Rep.,  7  Ch.  App.,  723. 
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because  a  case  has  just  been  brought  to  my  notice  which 
was  not  discussed  in  the  argument,  viz.,  the  case  of  Slater 
V.  Jones  C),  which  was  decided  by  the  Court  of  Exchequer, 
subsequently  to  both  the  two  cases  that  have  been  referred 
to,  and  in  which  they  were  both  commented  upon. 

There  the  creditor  brought  his  action  for  the  original  debt, 
and  there  was  a  plea  of  a  composition  under  the  Bankruptcy 
Act,  1869,  to  which  the  plaintiff  replied  that  the  time  for  the 
payment  of  the  composition  had  not  arrived.  The  Court  of 
Exchequer  seem  to  have  had  the  difficulty  urged  upon  them, 
that  if  the  decision  in  Edwards  v.  Goombe  (;)  was,  that  ac- 
cording to  the  common  law  the  right  of  action  was  sus- 
pended, it  would  follow  that  the  debt  was  gone  forever.  The 
court  said  that  they  did  not  think  it  necessarv  to  dissent 
from  Edwards  v.  uoombe  {%  and  Bramwell,  B.,  savs:  "I 
think  we  can  assent  to  both  decisions,  and  vet  hold  the  plea 
good,  thus :  either  this  resolution  is  equivalent  to  an  accord 
and  satisfaction  defeasible  by  matter  subsequent,  and  when 
the  event  happens,  whereby  it  is  defeated  (i.  e.,  the  debtor's 
default),  a  cause  of  action  accrues,  or  else  the  composition 
•  resolution  contains  two  implied  terms,  one  by  the  creditors, 
that  all  will  forbear  to  sue  until  default,  the  other  by  the 
debtor,  that  in  case  he  fails  to  pay  the  composition  at  the 
time  agreed,  he  will  pay  the  whole  debt."  It  seems  to  me 
that  we  need  not  disagree  with  what  vas  said  by  the  Ex- 
chequer in  Slater  v.  Jones  (*),  any  more  than  they  dissented 
from  the  decision  in  Edwards  v.  Coombe  (*).  It  seems  to 
me  that  the  decision  in  Edwards  v.  Coombe  (*)  turned  upon 
the  construction  of  the  Bankruptcy  Act,  and  not  on  the  com- 
mon-law doctrine  of  the  suspension  of  a  remedy ;  that  the 
102]  meaning  of  the  statute  was  that  the  creditor  *should  not 
be  entitled  to  go  on  with  an  action  until  the  composition  was 
due,  and  that  if  paid  when  due  it  should  extinguish  the 
debt ;  but  that,  if  it  were  not  paid,  it  should  be  just  as  if 
there  had  been  no  composition,  and  the  creditor  should  be 
entitled  to  the  usual  remedies,  and  be  generally  in  the  same 
position  as  if  the  resolution  for  the  composition  ha^  never 
passed.  In  the  present  case  the  original  debt  was  merged  in 
the  judgment  debt.  The  plaintiff  had  become  a  judgment 
creditor  with  the   right  to  issue  execution   against  any 

foods  the  defendant  might  have  for  the  whole  amount, 
ut  he  had  an  additional  remedy  in  case  he  should  fail  to 
realize  the  debt  by  execution  against  the  goods,  viz.,  to  ap- 
ply to  a  judge  at  Chambers  to  commit  the  defendant's  per- 
son to  prison.     He  had  so  applied,  and  the  judge  had  made 

Q)  Law  Rep.,  8  Ex.,  186.  (»)  Law  Rep.,  1  C.  P.,  519. 
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an  order  for  payment  by  instalments.  The  judgment  and 
the  order  were  both  in  force  when  the  resolution  for  the 
composition  was  passed.  If  the  plaintiff  is  to  be  remitted 
by  tne  default  in  payment  of  the  composition  to  the  state  of 
things  that  previously  existed,  he  is  remitted  to  the  position 
of  a  judgment  creditor  with  an  order  for  payment  of  the 
debt  by  instalments.  I  do  not  think  that  order  did  away 
with  the  original  judgment  debt,  or  the  remedy  by  execu- 
tion for  the  whole  amount  a^inst  the  goods,  for  it  is  ex- 
pressly provided  that  an  imprisonment  under  the  6th  section 
of  the  i)ebtors  Act  shall  not  operate  as  an  extinguish- 
ment of  the  debt,  by  which  I  understand  that,  if  the  defen- 
dant came  into  possession  of  property,  the  existence  of  the 
order  and  the  imprisonment  would  not  prevent  execution 
against  the  goods.  It  follows  that  in  one  sense  of  the  word 
the  judgment  debt  and  all  the  remedies  of  the  plaintiff  were 
revived,  that  is,  that  he  became  able  again  to  enforce  them. 
He  is,  therefore,  entitled,  it  seems  to  me,  to  go  before  a 
judge  at  Chambers  and  enforce  the  order  for  payment  by 
instalments  which  is  still  in  existence.  For  these  reasons,  I 
am  of  opinion  that  we  have  power  to  make  the  orda*  for 
which  the  plaintiff  applies. 

Denman,  J. :  I  am  of  the  same  opinion.  The  plaintiff 
having  obtained  judgment  against  the  defendant  for  a  sum  of 
money,  Baron  Cleasby  made  an  order  that  the  amount  of  the 
judgment  debt  should  be  ^aid  by.instalments  of  £7  lOs.  each. 
That  order  is  still  unrescinded  and  is  now  in  force,  unless 
the  bankruptcy  *proceedings  prevent  its  having  effect.  [103 
Now  the  126th  section  of  tne  Bankruptcy  Act,  1869,  enacts 
that  a  composition  accepted  by  the  required  majority  shall 
be  binding  on  the  creditor,  but  the  statute  must  have  meant 
that  there  should  be  reciprocity,  and  that  it  should  only 
bind  the  creditor  if  the  debtor  performed  his  part  according 
to  the  terms  of  the  arrangement.  In  the  present  case  default 
was  made  by  the  defendant  in  payment  of  the  first  instal- 
ment of  the  composition  to  the  plaintiff.  This  court  and 
the  Court  of  Appeal  in  Chancery  have  both  held  that  in 
such  a  case  the  right  of  action  for  the  original  debt  is  not  gone. 
I  do  not  collect  from  the  judgmeipt  in  ISmter  v.  Jones  {')  that 
that  case  at  all  overrules  the  two  former  cases.  There  may 
be  certain  expressions  in  that  case  which  qualify  the  mode 
of  stating  the  rights  and  position  of  the  creditor  in  such  a 
case  as  this,  but  there  was  nothing  in  substance  contradic- 
tory between  the  decisions.     The  question  then  is,  whether 

(»)  Law  Rep.,  8  Ex.,  186. 
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the  decision  in  Edwards  v.  Coorribe  (*)  does  not  apply  here. 
It  seems  to  me  that  it  does. 

Whatever  mav  be  the  strictly  legal  mode  of  describing  the 
effect  of  default  in  payment  of  the  composition  by  the 
debtor  upon  the  rights  of  the  creditor,  whetner  it  be  correct 
to  speak  of  their  reviving  or  his  being  remitted  to  them, 
does  not  appear  to  me  to  be  very  material ;  substaiitially, 
the  defendant  is  estopped  from  setting  up  the  terms  of  that 
composition  which  he  has  wholly  neglected  to  carry  out, 
and  it  does  not  lie  in  his  mouth  to  take  advantage  of  it  to 
defeat  the  creditor's  previous  right.  It  seems  to  me,  there- 
fore, that  the  order  of  Baron  Cleasby  is  still  in  force,  and 
that  the  defendant  is  liable  to  be  committed  for  non-compli- 
ance with  the  terms  of  it 

Coleridge,  C.  J.:  I  should  wish  to  add  that  I  do  not 
see  any  inconsistency  between  our  present  decision  and  the 
views  expressed  by  the  Court  of  Exchequer  in  Slater  v. 
Jones  CJ.  I  do  not  put  my  judgment  on  the  ground  of  a 
suspension  of  the  right  of  action  at  common  law  during  the 
pendencj^  of  the  composition,  which  might  possibly  amount 
to  an  extinguishment  of  the  remedy  altogether,  but  wholly 
on  the  ground  that  the  true  construction  of  the  act  of  Par- 
104]  liament  is,  that  if  the  composition  be  not  carried  *out 
the  creditors  shall  be  remitted  to  their  former  rights  and 
remedies.  That  seems  to  have  been  the  view  of  the  lord 
chief  baron  in  Slater  v.  Jones  ("),  for  he  says  at  the  end  of 
his  judgment,  ''I  see  no  difficultv  in  holding  that  the 
present  actions  will  not  lie,  althougn  in  a  certain  event  the 
original  debts  might  be  sued  for,  just  as  a  certificate  in 
bankruptcy  might  be  used  as  a  bar  to  an  action  for  the  debt, 
and  yet  the  same  debt  could  afterwards  be  sued,  for  if  the 
certificate  were  set  aside  for  fraud." 

Rule  absolvte. 

Attorneys  for  plaintiff :  Jones ^  ArJccoll  &  Jones. 
Attorney  for  defendant :  Brown, 

0)  Law  Rep.,  1 0.  P.,  619.  C)  Law  Rep.,  8  Ex.,  186. 
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[Law  Reports,  9  Common  Pleas,  lOY.] 
■Jan.  27,  1874. 

*Magee  v.  Lavell.  [107 

Description  of  Suhject-matter  of  AgreemerU — FcilUa  DemomtraUo — Liquidated 

DanMges, 

The  plaintiff  entered  into  an  a^eement  for  the  transfer  of  his  tenancy  in  a  pnblio- 
honse,  and  the  sale  of  the  goodwill  thereof  to  the  defendant.  The  subject-matter  of 
the  agreement,  which  was  in  writing,  was  therein  described  as  "  we  hoase  and 
premises  he  now  occupies,  known  by  the  sign  of  the  '  White  Hart.' "  There  was  a 
coach-house  which  belonged  to  the  "  White  Hart,"  and  which,  at  the  time  of  the 
making  of  the  agreement,  was  not  in  the  occupation  of  the  plaintiff,  but  of  one  S., 
who  held  it  as  tenant  to  the  plaintiff  for  a  period  which  had  not  expired  at  the  time 
fixed  for  the  completion  of  the  transfer  by  the  agreement.  The  agreement  contained 
a  yarfety  of  stipulations  with  regard  to  the  transfer  of  the  licenses,  the  payment  of 
rates  and  taxes,  and  the  purchase  of  fixtures,  furniture,  and  stock  at  a  valuation  by 
the  defendant,  and  concluded  as  follows :  "  If  either  party  shall  refuse  or  neglect  to 
perform  all  and  every  part  of  this  agreement,  they  hereby  promise  and  agree  to  pay 
to  the  other  who  shall  be  willing  to  complete  the  same  the  sum  of  £100  as  damages, 
and  recoverable  in  any  of  Her  Majesty's  courts  of  law.**  The  defendant  refused  to 
perform  the  agreement  on  the  ground  that  it  included  the  coach-house,  and  that  the 
plaintiff  could  not  perform  his  part,  not  being  able  to  deliver  up  possession  of  that 
portion  of  the  premises  on  the  day  fixed  for  completion,  and  the  plaintiff  accordingly 
brought  his  action  to  recover  the  £100  as  liquidated  damages : 

nSd^  that  the  words  **  he  now  occupies  *'  formed  an  essential  part  of  the  descrip- 
tion of  the  subject-matter  of  the  agreement,  and  could  not  be  rejected  aafaiaa  demon- 
ntraiio,  and  conseouently  that  the  agreement  did  not  include  the  coach-house  and  the 
plaintiff  was  entitled  to  succeed ;  but  that  the  £100  was  not  liquidated  damages  but 
a  penalty,  and  therefore  the  plaintiff  could  only  recover  the  damages  found  oy  the 
jury  to  have  been  actually  sustained  by  him. 

JkeiUy  V.  Jonee  (1  Bing.,  802)  and  Lea  v.  Whiiaker  (Law  Rep.,  8  C.  P.,  70),  dis- 
cussed. 

Declaratiot^^,  after  setting  out  an  agreement  for  the  trans- 
fer of  the  tenancy  of  a  public  house,  and  sale  of  the  good- 
will and  fixtures,  *&c.,  possession  to  be  given  on  or  [108 
before  the  8th  of  January,  1873,  and  alleging  that  the  de- 
fendant had  refused  to  perform  all  and  every  part  of  the 
said  agreement,  claimed  the  sum  of  £100  as  liquidated  dam- 
ages for  non-performance  of  the  agreement. 

The  4th  plea  (by  which  the  point  material  to  the  present 
report  was  raised)  stated  that  before  and  at  the  time  of  the 
making  of  the  said  agreement  a  certain  coach-house,  then 
part  and  parcel  of  the  said  premises  in  the  said  agreement 
mentioned,  had  been  and  was  let  to  one  Samson  for  a  term 
extending  long  beyond  the  said  8th  of  January,  1873,  and 
that  at  the  said  time  appointed  for  the  completion  of  the 
said  agreement  the  said  Samson  was  possessed  of  the  said 
coach-nouse  ior  the  said  term,  and  was  in  actual  occupation 
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thereof,  and  that  the  plaintiff  was  then  unable  to  give  the 
defendant  possession  of  the  said  coach-house. 

Issue  thereon. 

At  the  trial  before  Honyman,  J.,  at  the  Middlesex  sittings 
during  Trinity  Term,  the  facts  proved  were  as  follows :  The 
defendant  was  tenant  of  a  public-house  called  the  "White 
Hart, ' '  at  Mitcham.  The  plaintiff  and  defendant  had  entered 
into  a  written  agreement  dated  the  3d  of  December,  1872, 
which  was  substantially  as  follows:  "The  said  Alfred 
Ernest  Magee  doth  hereoy  agree  to  let  unto  the  said  James 
LaveU  the  nouse  and  premises  he  now  occupies,  known  by 
the  sign  of  the  '  White  Hart,'  with  stabling  and  garden,  situ- 
ate and  being  at  Mitcham  Green,  for  the  sum  of  one  hun- 
dred pounds  as  goodwill."  The  agreement,  which  was 
somewhat  inartificially  framed,  consisted  of  a  printed  form 
with  blanks  to  be  filled  up,  and  the  words  "he  nowoccu- 

Sies"  were  in  print.  It  went  on  to  provide  for  the  sale  by 
le  plaintiff  oi  the  hous^old  furniture,  fixtures,  and  effects 
on  the  premises  at  a  valuation,  and  the  assignment  of  the 
licenses,  and  the  purchase  by  the  defendant  at  a  valuation 
of  stock  on  the  premises,  not  exceeding  as  follows :  porter, 
nine  butte,  ale,  twelve  barrels,  wines,  spirits,  and  com- 
pounds, one  hundred  pounds.  It  was  further  agreed  that 
the  valuations,  assignment  of  licenses,  and  time  of  delivery 
up  of  i>osses6ion  should  be  on  or  before  the  8th  of  January, 
1873,  at  which  time  all  arrears  of  rents,  taxes,  and  gas-light 
rent,  and  other  incumbrances  due  or  growing  due  were  to  be 
duly  paid,  or  allowed  for  in  the  settlement,  and  that  the 
lOy]  ^plaintiff  should  not,  during  the  defendant's  tenancy, 
carry  on  the  business  of  a  licensed  victualler  within  the  dis- 
tance of  two  miles  from  the  premises,  under  a  penalty  of 
JBIOO.  The  purchase  money  was  to  be  paid  by  the  defen- 
dant at  the  tmie  of  taking  possession,  and  the  sum  of  £60, 
paid  on  the  making  of  the  agreement  as  a  deposit,  was  to 
be  allowed  for  at  the  same  time,  one  moiety  of  the  expenses 
being  payable  by  each  party.  And  it  was  finally  agreed 
that  "if  the  said  James  Laveil  shall  not  be  accepted  by  Mr. 
James  Ward  (the  landlord)  at  the  rent  of  £124  per  annum 
or  under,  the  deposit  shall  be  returned,  and  this  agreement 
shall  be  null  and  void,  and  that  if  either  party  shall  refuse 
or  neglect  to  perform  all  and  every  part  of  this  agreement, 
they  hereby  promise  and  agree  to  pay  to  the  other,  who 
shall  be  willing  to  complete  the  same,  the  sum  of  £100  as 
damages,  and  recoverable  in  any  of  Her  Majesty's  courts 
of  law." 
At  the  time  of  the  making  of  this  agreement 'one  Samson 
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was  tenant  to  the  plaintiff  of  the  coach-house  and  harness- 
room  attached  to  the  "White  Hart,"  under  an  agreement 
dated  October,  1872,  by  which  it  was  agreed  that  Samson 
should  hold  at  a  rent  of  £6  for  three  years,  subject  to  a  three 
mouths'  notice  to  quit,  in  the  event  of  a  sale  of  the  ''White 
Hart"  by  the  plaintiff. 

The  tenancy  had  not  been  determined  at  the  time  for  com- 
]fletion  under  the  agreement.  It  was  proved  that  at  the 
time  of  the  negotiation  of  the  bargain,  the  defendant  was 
shown  over  the  premises,  the  name  of  Samson  being  painted 
up  over  the  coach-house  as  carrying  on  business  there  as  an 
omnibus  proprietor,  and  that  the  defendant  knew  he  occu* 
pied  the  coach-house.  At  the  time  of  the  original  letting  by 
Ward  to  the  plaintiff,  Samson  was  tenant  of  the  stabling 
and  coach-house,  and  such  letting  was  made  subject  to  that 
tenancy  which  expired  at  Christmas,  1872,  but  had  been  re- 
newed by  the  agreement  of  October,  1872.  At  the  time  of 
the  making  of  the  agreement  of  the  3d  of  December  the 

glaintiff  was  not  in  occupation  of  all  the  garden,  some  of  it 
eing  under-let,  and  this  was  stated  to  the  defendant,  but  it 
was  agreed  with  regard  thereto  that  the  plaintiff  should 
make  arrangements  for  determining  the  tenancies  before 
completion  under  the  agreement,  which  he  accordingly  did, 
and  was  in  a  position  to  deliver  possession  to  the  defendant 
of  all  but  the  coach-house.  The  *defendant  was  [110 
offered  possession  of  the  coach-house  at  Lady  Day  if  he 
would  complete,  but  he  insisted  that  the  agreement  included 
immediate  possession  of  that  as  well  as  the  rest  at  the  time 
fixed  for  completion,  and,  as  the  plaintiff  could  not  give  such 

Sossession,  refused  to  complete.  It  was  contended  by  the 
efendant  that  the  £100  was  a  penalty,  and  not  liquiaated 
damages,  and  the  jury  assessed  the  actual  damages  at  £30. 
On  these  facts  the  verdict  was  entered  for  the  plaintiff  for 
£100,  leave  being  reserved  to  the  defendant  to  enter  it  for 
himself  on  the  ground  that  the  coach-house  and  harness- 
room  were  included  in  the  agreement  of  the  3d  of  December, 
and  that  the  plaintiff  was  unable  to  deliver  the  same  to  the 
defendant,  or  to  reduce  the  damages  to  £30,  the  court  to 
draw  inferences  of  fact.  A  rule  nisi  had  been  obtained  ac- 
cordingly (*) 

(*)  Some  of  the  parol  evidence  given  at  which  leave  was  reserved  at  the  trial  was 

the  trial  as  to  the  occupation  of  the  prem-  that  the  court  should  consider  the  case, 

ises,^  and  what  took  place  *  between  the  with  or  without  the  evidence,  according 

parties,  was  objected  to,  and  the  rule  was  as  they  should  deem  it   admissible  or 

also  moved  for  a  new  trial  on  the  ground  otherwise,  and  should  direct  how  the  ver- 

of  the  misreccption  of  evidence ;    but  it  diet  was  to  be  entered  without  the  neces* 

appeared  that  the  understanding   upon  sity  of  a  new  trial. 

8  Eng.  Rep,  54 
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Montagu  Chambers,  Q.C.,  and  McMahoriy  showed  cause: 
The  question  is  whether  the  coach-house  was  included  in 
the  agreement.  The  true  construction  of  the  agreement  is 
that  it  was  not.  The  words,  "he  now  occupies,"  form  an 
essential  part  of  the  description  of  the  subject-matter,  and 
cannot  be  rejected  a,s  falsa  demonstration  The  construction 
would  be  the  same  whether  the  parol  evidence  is  admissible 
or  not.  It  is  clearly  admissible  so  far  as  is  necessary  to  ideil- 
tify  the  subject-matter.  If  it  be  admitted,  it  is  clear  that 
the  intention  of  the  parties  was  that  the  agreement  was  to 
include  only  so  much  of  the  premises  as  the  plaintiff  himself 
occupied  and  was  in  a  position  to  give  possession  of. 

The  sum  of  £100  mentioned  in  the  agreement  must  be  con- 
strued as  liquidated  damages,  and  not  a  penalty.  The  case 
of  ReiUy  v.  Jones  (*)  is  on  all-fours  with  the  present  case, 
the  agreement  in  that  case  being  substantially  identical  with 
that  in  the  present  case.  It  is  stated  in  Mayne  on  Damages, 
3d  ed.  p.  104,  that  the  doctrine  of  Reilly  v.  Jones  (')  is  over- 
Ill]  ruled,  but  there  is  no  *case  which  supports  that  pro- 
position, and  Reilly  v.  Jones  Q  was  recognized  as  being 
good  law  in  the  case  of  iiea  V.  Whitaker  (^), 

[Coleridge,  C.J.:  The  judgment  in  Reilly  v.  Jones  {^) 
went  to  a  very  great  extent  on  the  doctrine  that  the  use  of 
the  words  ''liquidated  damages"  was  conclusive.  That 
doctrine  has  clearly  been  overruled  by  Kemble  v.  Farren  ('), 
which  is  a  leading  authority  on  the  subject.  The  general 
principle  of  law  appears  to  be  that  where  the  contract  con- 
tains a  variety  of  stipulations  of  different  degrees  of  impor- 
tance, and  one  large  sum  is  stated  at  the  end  to  be  paid  on 
breach  of  performance  of  any  of  them,  that  must  be  consid- 
ered as  a  penalty.] 

The  terms  of  the  agreement  may  well  admit  of  the  hun- 
dred pounds  being  considered  as  imposed  as  liquidated 
damages  in  the  .  event  only  of  total  refusal  to  perform 
the  contract;  if  so,  the  case  is  brought  within  the  prin- 
ciple that  where  there  is  one  event  only  on  which  the 
money  is  to  become  payable  it  is  to  be  regarded  as  liqui- 
dated damages. 

[Coleridge,  C.J. :  The  weakness  of  that  construction  is 
that  it  gives  no  meaning  to  the  words  ''and  every  part  of 
this  agreement."] 

It  is  submitted  that  those  words  are  only  a  tautological 
mode  of  expression,  and  what  is  meant  is,  that  if  all  the  con- 
tract be  not  performed  the  £100  is  to  be  payable. 

(»)  1  Bing.,  302,  («)  Law  Rep.,  8  C.  P.,  70.  (»)  6  Bing.,  14L 
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[Keating,  J. :  If  you  cannot  sustain  that  construction 
of  the  contract  the  case  clearly  comes  within  the  principle 
upon  which  a  sum  is  to  be  treated  as  liquidated  damages 
and  not  a  penalty.     Suppose  the  plaintiff  had  neglected  to 

Eay  a  small  sum  for  rates  or  taxes,  or  the  defendant  had  re- 
ised  to  purchase  one  bottle  of  spirits  out  of  the  stock,  coold 
it  be  contended  that  the  £100  could  be  recovered  as  liqui- 
dated damages ! 

Denman,  J.:  The  words  ''and  recoverable  in  any  of 
Her  Majesty's  courts  of  law,"  appear  pro  tanto  to  oe  in 
your  favor,  for  if  the  £100  be  a  penalty  no  meaning  is  given 
to  them.] 

[They  also  cited  on  this  point  Sparrow  v.  Paris  (') ;  Betts 
v.  Burch(^) ;  and  Sainter  v.  Fergusoni^).'] 

*  Murphy  and  Bray  supported  the  rule :  So  far  as  [112 
the  agreement  is  unambiguous  the  parol  evidence  is  inad- 
missible. It  is  contended  that  the  words  ' '  he  now  occupies ' ' 
are  merely  descriptive,  and  must  be  rejected  ^iS  falsa  demon- 
straiio.  There  is  a  perfectly  plain  description  of  the  sub- 
ject-matter, viz.,  the  house  and  premises  known  as  the 
**  White  Hart."  To  any  person  readiuff  the  description  it 
would  include  all  that  formed  part  of  the  premises  Jtnown 
as  the  "White  Hart,"  and  clearly  the  coach-house  formed 
part  of  those  premises.  The  words  "he  now  occupies"  are 
mere  description,  and  there  being  a  plain,  unambiguous 
identification  of  the  subject-matter  without  them,  the  parol 
evidence  as  to  the  occupation  of  the  premises  was  not  ad 
missible.  The  word  "stabling"  would  also  certainly,  by  a 
reasonable  construction,  include  the  coach-house.  The 
words  "  he  now  occupies"  are  in  print,  and  are  merely  com- 
mon form.  Moreover  the  word  "occupies"  may  mean 
"occupation  bv  a  tenant."  The  contrary  construction  is 
unreasonable,  for  it  obviously  was  not  the  intention  of  the 
parties  that  the  defendant  should  not  ultimately  have  pos- 
session of  the  coach-house,  which  formed  an  integral  part 
of  the  establishment  he  was  purchasing.  The  plaintiff  him- 
self seems  to  have  admitted  that  he  was  entitled  to  posses- 
sion of  it  at  some  time.  [They  cited  on  this  point  Doe  v. 
Oalloway{^)\  Lyle  v.  Richards {^)\  Doe  v.  Carpenter  (^\ 
West  V.  Lawday  (') :  Stukeley  v.  Butler  (') ;  Doe  v.  Hub- 
bard (•).] 

[CoLEBTDGE,  C.J. :     With  respect  to  the  admission  of 

0)  7  H.  A  N.,  694;  81  L.J.  (Ex.),  137.  (»)  Law  Rep..  1  H.  L.,  222. 

O  4  H.  4  N.,  606;  28  L.  J.  (Ex.).  267.  (•)  16  Q.  B.,  181 ;  20  L.  J.  (Q.B.),  70. 

(»)  7  C.  B.,  716,  730;    18  L.  J.  (C.P.),  O  11  H.  L.  C,  876. 

217.  h  Hob.,  168. 

(<)  5  B.  A  Ad.,  43.  O  16  Q.  B.,  227 ;  20  L.  J.  (Q.B.),  61. 
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parol  evidence,  Lord  Wensleydale's  dictum  in  Bain 
jFortunei^)  seems  to  exhaust  the  matter.  He  says:  * 
parol  evidence  can  be  used  to  add  to  or  detract  from 
description  in  the  deed,  or  to  alter  it  in  any  respect, 
such  evidence  is  always  admissible  to  show  the  conditio 
every  part  of  the  property,  and  all  other  circumstances  ne 
sary  to  place  the  court,  when  it  construes  an  instrumenl 
the  position  of  the  parties  to  it,  so  as  to  enable  it  to  jud^ 
the  meaning  of  the  mstrument."] 

With  respect  to  the  second  point  it  is  clear  this  was  a  ] 
alty.  Dames  v.  Penton  C)  snows  that  the  words  "re^o 
113]  able  in  any  *court  of  law,"  will  not  prevent  the  i 
mentioned  being  a  penalty. 

CoLEBiDGE,  C.  J.:  I  am  of  opinion  that  the  rule,  so  fi 
entering  the  verdict  for  the  defendant  is  concerned,  sh 
be  discharged.  The  question  as  to  this  point  arises  on 
fourth  plea  and  turns  upon  the  construction  of  the  ai 
ment  oi  the  3d  of  December.  The  subject-matter  of 
agreement  is  described  as  "  the  house  and  premises  he 
occupies,  known  as  the  *  White  Hart,'  with  stabling 
garden."  There  were  certain  premises  situated  at  Mit<3l 
consisting  of  what  may  be  termed  the  '*  White  Hart "  pre 
that  is  to  say,  the  inn  itself,  and  the  yard,  coach-hc 
stabling,  garden,  and  other  premises  connected  therei? 
The  plaintiff  did  not  occupy  all  these  premises.  He 
not  occupy  the  whole  of  the  garden,  or  the  stabling 
coach-house,  but  he  was  in  a  position  to  give  possession 
complete  the  agreement  as  to  all  but  the  coacn-house.  \ 
respect  to  the  garden,  no  question  at  present  arises, 
coach-house  was  in  the  possession  of  Samson,  and  thew 
question  is  with  respect  to  that.  If  the  description  oi 
subject-matter  of  the  agreement  is  to  be  construed  as  inc 
ing  it,  then  the  defendant  is  entitled  to  succeed ;  if,  as 
eluding  it,  then  the  plaintiff  is  entitled  to  succeed.  It 
argued  very  strongly  that  the  court  ought  to  reject  the  w 
"he  now  occupies"  in  the  description,  and  to  look  onl 
the  words  "known  as  the  'White  Hart,'"  and  that 
word  "stabling"  must  be  taken  to  include  the  coach-hc 

If  it  were  correct  that  we  ought  to  reject  the  words 
now  occupies,"  there  would  be  considerable  force  in 
defendant  s  argument,  though  P  am  not  sure  that  it  W( 
be  conclusive.  But  I  am  unable  to  see  on  what  principl 
are  bound  to  reject  the  words  in  'question.  It  was  u; 
that  these  words  were  printed  and  were  merely  com 
form.     It  appears  to  me  a  sti-ange  doctrine  that  word 

(»)  4  Macq.  H.  L.,  127,  at  p.  149.  (2)  6  B.  A  C,  216. 
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clear  and  sufficient  description  in  themselves  are  to  be  re- 
jected or  treated  as  of  less  weight  because  they  are  in  print, 
and  it  is  one  to  which,  speaking  for  myself,  I  cannot  assent. 
It  does  not  seem  to  me  that  these  words  are,  as  contended, 
merely  ^^ falsa  demonstratio,^^  The  case  may  be  considered 
either  apart  from  the  extrinsic  evidence  of  what  took  place 
*between  the  parties  on  the  negotiation  of  the  bar-  [114 
gain,  which  was  objected  to  as  inadmissible,  or  in  connec- 
tion with  such  evidence.  Now,  considering  the  agreement 
in  the  first  instance,  apart  from  such  evidence,  it  seems  to  me 
that  the  words  ''he  now  occupies  "  are  operative  words  which 
cannot  be  rejected.  It  therefore  follows  that  extrinsic  evi- 
dence was  necessarily  admissible  so  far  as  to  show  what  was 
in  fact  the  subject-matter  to  which  the  words  were  applicable. 
On  looking  to  such  evidence,  it  is  blear  that  there  was  a  per- 
fectly sufficient  subject-matter  to  which  they  applied  as  a 
description  and  which  would  satisfy  the  language  of  the 
contract.  This  subject-matter  is  not  cut  down  or  varied  bv 
ttie  subsequent  words  "known  as  the  'White  Hart,'  witn 
stabling  and  garden."  These  words,  taken  together  with 
the  preceding  words,  are  satisfied  by  the  subject-matter  he 
did  in  fact  occupy,  viz.,  so  much  of  the  premises  known  as 
the  "White  Hart"  as  he  did  occupy  with  the  stabling  and 
garden.  Thus,  if  we  look  to  the  mere  terms  of  the  agree- 
ment themselves,  there  is  a  subject-matter  to  which,  by  a 
reasonable  construction,  all  the  terms  of  the  agreement  are 
applicable.  Then,  if  we  are  entitled  to  look  to  the  extrinsic 
evidence,  it  seems  to  me  clear  that  the  coach-house  was  not 
to  pass.  Looking  to  the  knowledge  possessed  by  both  par- 
ties, and  what  passed,  both  parties  must  be  taken  to  have 
understood  that  they  were  dealing  with  what  the  plaintiff 
had  yower  to  pass.  It  was  argued  that  it  could  not  have 
been  intended  that  the  defendant  should  not  ultimately  have 

Sossession  of  the  coach-house.  But  the  result  suggested 
oes  not  follow  from  the  construction  which  we  put  upon 
the  contract.  In  point  of  fact,  Samson's  tenancy  appears 
to  have  been  ultimately  determined,  and  occupation  even 
of  the  coach-house  was  offered  to  the  defendant  in  March, 
but  he  preferred  to  stand  by  a  technical  objection  and  re- 
fused what  in  any  point  of  view  was  a  substantial  perform- 
ance of  the  agreement  even  on  his  own  interpretation  of  it. 
If  the  contract  did  not  include  the  coach-house  it  was  opjen 
to  the  defendant  to  maKe  a  subsequent  arrangement  with 
respect  to  it,  and  he  might  in  fact  have  made  one. 

With  respect  to  the  second  question,  viz.,  whether  the  £100 
mentioned  in  the  agreement  is  a  penalty  or  liquidated  dam- 
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ages,  I  am  of  opinion  that  it  is  the  former.  The  question 
11 5]  does  not  depend  *in  such  cases  on  the  words  used  with 
respect  to  the  damages  themselves  taken  apart  from  the 
nature  of  the  stipulations  to  be  performed.  The  courts 
refuse  to  hold  themselves  bound  oy  the  mere  use  of  the 
words  "  liquidated  damages,"  and  will  look  to  what  must 
be  considered,  in  reason,  to  have  been  intended  by  the  par- 
ties in  relation  to  the  subject-matter.  If  we  look  to  the 
nature  of  the  contract  in  the  present  case,  it  will  be  seen 
that  it  involves  several  events  -of  various  degrees  of  im- 
portance, and,  therefore,  according  to  the  general  principle 
governing  such  cases,  the  sum  mentioned  must  be  considered 
as  a  penalty  and  not  liquidated  damages.  The  rule  must 
thereiore  be  absolute  to  reduce  the  damages  to  £30. 

Kea^ting,  J.:  I  am  of  the  same  opinion.  It  is  unnecesr 
sary  for  me  to  add  anything  to  what  has  been  said  by  my 
lord  on  the  first  question.  W  ith  regard  to  the  second  ques- 
tion, I  desire  to  add  a  few  words  as  to  what  passed  in  this 
court  in  the  case  of  Lea  v.  Whitaker  (*).  In  that  case  ref- 
erence was  made  to  the  case  of  Reilly  v.  Jones  (*),  and  re- 
liance has  been  placed  on  that  decision  in  the  present  case. 
Now,  it  was  pomted  out  by  my  lord  during  tne  argument 
that  one  of  trie  grounds  on  which  ReiUy  v.  Jones  (')  was 
decided  was,  that  no  cise  had  been  decided  in  which,  when 
the  parties  had  used  the  expression  "liquidated  damages," 
the  court  had  held  that  a  penalty  was  intended,  and  that 
the  subsequent  decisions  have  not  treated  that  consideration 
as  conclusive.  I  no  doubt  referred  to  Reilly  v.  Jones  (*),  in 
the  case  of  Lea  v.  Whitaker  (*),  without  making  the  req^ui- 
site  qualification  with  respect  to  it ;  but  the  ground  on  which 
the  remaining  members  of  the  court  proceeded,  though  they 
cited  ReiUy  v.  Jones  ('),  was  that  established  by  the  subse- 
quent cases.  The  cases  of  Lea  v.  Whitaker  (*)  pointed  very 
strongly  to  the  conclusion  that  the  damages  were  liquidated, 
for  there  the  sum  of  £40  had  actually  been  deposited  in  the 
hands  of  a  stakeholder  to  be  paid  over  to  the  party  against 
whom  a  breach  of  the  agreement  should  be  committed,  and 
the  words  were,  "  Either  party  failing,  &c.,  shall  forfeit  to 
the  other  his  deposit  money  as  and  for  liquidated  damages." 
The  court  held  the  £40  to  the  liquidated  damages,  not  merely 
116]  *because  the  words  "  liquidated  damages"  were  used, 
but  from  the  nature  of  the  case  with  respect  to  the  deposit  of 
the  money,  it  being  difficult  to  see  flow  tne  stakeholder  could 
apportion  the  sum  in  accordance  with  the  damage  sustained 
from  the  breach  of  any  particular  stipulation.     It  seems  to 

{})  Law  Rep.,  8  C.  P.,  70.  («)  1  Bing.,  802. 
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Tefore,  that  the  case  of  Lea  v.  Whitaker  (')  was 
decided. 

I  AX,  J,:  I  am  also  of  the  same  opinion,  and  with 
lo  tlui  construction  of  the  agreement  I  will  add  noth- 
rith  respect  to  the  admission  of  the  parol  evidence, 
z^arly  of  opinion  that  it  was  admissible  so  far  as  was 
ry  to  identify  the  subject-matter  of  the  contract. 
Vf^jM^ct  to  the  second  point,  I  did  entertain  some 
liii  ing  the  argument,  and  but  for  the  case  of  Dames 
on  ('),  which  was  cited  by  Mr.  Bray,  I  should  have 
ubted  whether  the  true  construction  of  the  contract 
that  the  parties  intended  that  the  sum  of  £100  was 
lid  as  liquidated  damages  in  case  of  a  total  refusal 
>rm  tlie  agreement  by  either  party.  That  case,  how- 
ems  to  carry  what  is  no  doubt  the  principle  of  the 
IS  on  this  subject  so  far  as  to  show  that  the  words 
'.  thought  necessarily  indicated  an  intention  that  the 
entioned  should  be  liquidated  damages  cannot  be 
[)  do  80.  I  am  therefore  of  opinion,  on  consideration 
rvhole  of  the  agreement,  that  notwithstanding  those 
the  sum  of  £100  is  merely  mentioned  as  a  penalty. 
egard  to  the  case  of  Lea  v.  Whitaker  ('),  I  think  it 
found  that  I  based  my  judgment  on  the  ground  that 
as  a  special  agreement  that  the  deposit  was  to  be 
d  in  tlie  event  of  a  breach  of  the  contract. 


ney s  for  plaintiff :  Cox  &  Sons. 
iiey  for  defendant :  Murrough. 


)  Law  R4?p.,  8C.  P.,  70. 


Huld  absolute. 


(«)  6  B.  A  C,  216. 


ae  dttniaippB  fof  an  entire  breach 
ract  anr  Hxed  and    settled  by 

of  the  parties,  they  will  be  held 
ililstftl,  and  may  be  recovered 
With  V.  Bloomer,  21  How.  Prac. 
;  Clmtetd  V.  Cash,  21  N.  Y. 
,  Jhtttlop  V.  Gregoritr  10  N.  Y, 
;  Brinkeflmffy.  Dip,  86  Barb., 
V  V.  Cnher,  18  Barb.,  836. 
iirly  if  the  rule  of  damages  in 
'^  jirh  IB  not  settled  or  fixed  so  as 
'  ►fiahly  proven :  Cotheal  v.  Tul- 
L  Y,  5S1 ;  Mnndy  v.  Culv<r,  18 
;;  Fmis  V.  Bloomer,  21  How. 

;    I'incml  v.  King,    13,    How. 

.234;  Dunlop  v.   Oreg^y,  10 
-.  i41. 

I  lerliapa,  where  the  amount  fixed 
'-u-ly  in  excess  of  the  damages 

a«  to  Hl^tock  the  sense  of  tlie 


court :  Colwell  v.  Laiorence,  24  How.  Prac, 
324 ;  S.  C,  38  Barb.,  643  ;  affirmed,  88  N. 
Y.,  71. 

If  the  words  "penalty**  or  "forfeit" be 
used  in  fixing  the  damages,  they  will 
ordinarily  be  held  to  a  penalty,  and  not 
liquidated,  and  the  injured  party  must 
prove,  and  can  only  recover  the  amount 
of  his  actual  daitiages :  Richards  v.  £dick, 
17  Barb.,  260,  265-269  ;  SalUr*  v.  Jiulph, 
15  Abb.  Prac..  273.276-6;  Colwell  v.  Law- 
rence,  38  N.  Y.,  74,  affirming  88  Barb., 
643,  647-9;  24  How.  Prac.,  324;  Bagew, 
Mdiard,  12  N.  Y.  Leg.  Obs.,  57. 

**  Not  a  single  word  is  said  about  liqui- 
dated damages  and  the  word  •  forfeiture  ' 
which  is  equivalent  to  a  penalty,  is  used, 
which  manifests  that  a  penalty  was  in- 
U*nded."  (Jolicell  v.  Lawrence,  38  N.  Y., 
74. 
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Or  if  a  larger  sam  be  fixed  as  damages 
for  non-payment  of  a  smaller  sum :  dement 
V.  Cash,  21 N.  Y.  Rep.,  260;  Lampman  v. 
Cochran,  16  N.  Y.  Rep.,  275. 

Even  though  the  damages,  in  case  of  a 
breach,  be  expressly  liquidated,  such  dam- 
ages cannot  be  recovered  in  an  action  for 
a  partial  breach:  Lampman  v.  Cochran, 
16N.Y.Rep.,  276. 

In  case  the  damages  be  not  liquidated, 
and  the  action  bo  debt  upon  a  bond,  the 
plaintiff's  recovery  cannot  exceed  the  pen- 
alty of  the  bond. 

He  mus|i  allege  a  breach,  and  have  his 
actual  damages  assessed,  when  he  may 
enter  judgment  for  the  amount  of  the  pen- 
alty, and  issue  execution  for  his  actual 
damages  as  assessed :  Hodgn  v.  Suffelt,  8 
Johns.  Cas.,  406;  Oouldmr.  LHu^ohn, 
80  Wise  844. 

Except  that,  if  the  damages  and  the 
interest,  after  breach,  exceed  the  penalty 
of  the  bond,  he  may  recover  interest  be- 
yond the  penalty,  even  as  against  a  surety. 
Brainard  v.  Jimew,  18  N.  Y.  Rep.,  86. 

This  case  must  be  held  to  modify,  to 
this  extent,  the  rule  laid  down  in  Quiver 
v.  Grem,  4  Hill,  670. 

If,  however,  the  instrument  sued  upon 
contain  agreements  mter  parte*,  binding 
the  parties  to  a  performance,  the  injured 

nmav  sue  in  covenant  or  cusumpnt 
le  breach,  and  recover  his  actual 
damages,  though  they  exceed  the  penalty 
named  in  the  lK>nd. 

Thompson  v.  Rose,  8  Cowen,  266.  In 
this  case  the  penalty  (p.  266)  was  $600 ; 
the  verdict  (p.  267)^  was  |709.  The 
court,  (p.  270)  said.  "  The  plaintiff's  dam- 
ages were  not  limited  to  the  penal  sum 
mentioned  in  the  lease.  That  principle 
applies  only  to  cases  of  surety,  except 
the  bond  be  conditioned  for  the  payment 
of  money  only  (Doug,,  49 ;  2  Bl.  Rep., 
1190;  6  Term  Rep.,  808;  2  Term  Rep., 
888)." 

To  the  same  effect  is:  Harriton  v. 
Wright,  18  East,  848,  847-8 ;  Wmter  v. 
Trimmer,  1  W.  Bl.  Rep.,  896 ;  Graham  y. 
Biekham,  4  Dallas,  149. 

In  Oraham  v.  Biekham  U  Dallas,  149) 
the  clause  was,  "  And  for  the  faithful  per- 
formance of  the  above  agreement,  I  bind 
myself,  my  heirs,  and  executors,  in  the 
sum  of  £1,000  lawful  money  of  Pennsyl- 
vania, to  be  paid  to  said  Graham,  or  his 
order,  in  case  the  same  is  not  fully  com- 
plied with  by  me." 

The  jury  rendered  a  verdict  for  £1,798 
17s.  ^d.    The  court  said  "  The  substance 


of  the  agreement  between  the  pardes 
was,  to  buy  and. sell  stock.  The  pen- 
alty was  merely  superadded  as  a  secu- 
rity for  performance,  and  not  as  a  sum 
to  be  paid  and  received  absolutely  in 
Uen  of  performance.  The  plaint^  is 
entitled  (notwithstanding  the  penalty), 
to  recover  damages,  commensurate  wiUi 
the  injury  suffered  by  non-performance. 
The  judgment  must,  therefor*,  be  ren- 
dered in  nis  favor,  for  the  full  amount  of 
the  verdict." 

.  In  Fieker  v.  Barrett  (4  Cosbing,  881) 
"The  lessor,  for  years,  of  part  of  a  steam 
mill  having  covenanted  with  the  lessee, 
to  furnish  him  with  a  certain  amount  of 
steam  power  during  every  working  day 
in  the  year,  and  iSaX  if  at  any  time  he 
should  fail  to  do  so,  the  rent  should  cease 
during  the  time  of  such  failure;  it  waa 
held  that  the  suspension  of  the  rent  waa 
not  a  liquidation  of  the  leasee's  damages 
for  a  breach  of  the  lessor's  covenant  to 
furnish  steam  power,"  but  the  party  waa 
liable  to  all  damages  sustained  by  reason 
of  his  fiiilure  to  furnish  the  steam  power. 
*'  In  an  action  upon  a  bond  conditioned 
for  the  performance  of  covenants  or  col- 
lateral acts,  the  obligee  cannot  recover 
more  damages  against  the  obligor,  for  a 
breach  of  the  condition  of  the  bond,  than 
the  amount  of  the  penalty  and  coats,  for 
the  bond  ascertains  the  extent  of  the 
damaees  bv  consent  of  the  parties ;  and, 
therefore,  if  a  bond  be  conditioned  for 
the  performance  of  any  act,  and  the 
obligee,  by  reason  of  the  obligor's  non- 
performance, sustains  a  damage  &r  ex- 
ceeding the  penalty,  yet  he  can  only 
recover  to  the  extent  of  the  penalty  and 
costs.  But  where  the  penalty  is  con- 
tained in  a  deed  inter  partes,  or  on  agree- 
ment,  damages  may  be  recovered  beyond 
the  penalty  in  an*action  of  covenant  or 
assumpsit.  When  the  performance  of  a 
covenant  or  agreement  is  secured  by  a 
penalty  imposed  in  the  contract  itself, 
the  plaintiff  may,  at  his  etecdon,  bring  an 
action  of  debt  for  the  penalty,  and  re- 
cover the  penalty  (after  which  he  cannot 
resort  acain  to  the  covenants,  because 
the  penalty  is  to  be  a  satisfaction  for  the 
whole),  or,  if  he  does  not  choose  to  ffo 
for  "the  penalty,  ?u  may  proceed  upon  die 
covenants,  and  recover  more  or  less  than  the 
penalty  toties  quoties,  (Hurst  v.  Hurst,  4 
Exchequer,  679).  If  he  proceeds  and 
recovers  judgment  for  the  penalty,  he,  of 
course,  subjects  himself  to  the  restric- 
tions imposed  by  the  8  and  9  William  IIL, 
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covenant  by  the   defendant  to  pay  the 
instalment    for    which    the    action    was 


as  to  issuing  execution  upon  such  judg- 
ment, and  must  take  the  opinion  of  a 
jury  as  to  the  amount  that  he  ought,    brought,  the  plaintiffs  could  at  their  elec- 
under  the  circumstances,  to  be  permitted    tion  sue  for  either." 


to  levy.  But,  if  he  rejects  the  penalty 
and  proceeds  for  his  real  damages,  in  an 
action  of  covenant  or  aasumptU^  accord- 
ing as  the  contract  is  under  seal  or  not, 
he  mjiy  recover  a  sum  lai^r  in  amount 
than  the  penalty,  if  the  jury  think  him 
entitled  to  it*'  AddUon  on  Contracts,  6th 
£ng.  ed.,  1089. 

**  On  the  whole  current  of  authorities, 
it  appears  that  no  more  than  the  amount 
of  the  penalty  and  costs  can  be  recovered 
on  a  bwdy  because  the  penalty  ascertains 
the  damages  by  consent  of  Uie  parties ; 
and  upon  payment  of  the  penalty  and 
coats  the  court  will  order  satisfaction  to 
be  acknowledged. 

*'  Where  the  debt  and  the  penalty  were 
the  same  sum,  and  the  bond  was  stated  to 
be  for  the  payment  of  the  debt,  Mrith  law- 
ful interest,  Littledale,  J.,  ruled  that  in- 
terest might  be  given  beyond  the  penalty, 
as  damages  for  the  detention,  on  the 
ground  that  it  was  expressly  provided 
that  the  debt  should  bear  interest.  Here 
the  express  agreement  negatived  the  pre- 
sumption that  the  parties  intended  to  fix 
the  penalty  as  the  amount  of  ultimate 
damage  to  be  recovered. 

"But  where  the  penalty  is  contained 
in  any  other  instrument  than  a  bondf  it  is 
optional  for  the  plaintiff,  either  to  sue  in 
debt  for  the  penalty,  or  to  proceed  upon 
the  contract,  and  recover  more  or  less 
than  the  penalty,  toHet  guoHet ;  and 
accordingly  greater  damages  than  the 
amount  of  the  penalty  have  been  recov- 
ered in  actions  on  charterparty."  Mayne 
OB  Damages  (2d  Eng.  ed.)  169-lYO. 

Mr.  Parsons  points  out  the  common-law 
peculiarities  of  a  bond  and  gives  reasons 
ahowing  why,  theoretically,  it  was  not 
treated  like  an  agreement  inter  paries.  8 
Para.  Cont  (6th  ed.)  166  marg.  p. 

The  older  cases,  as  will  be  thus  seen, 
'went  upon  the  form  of  the  action.    If  the 


To  the  same  effect  is  Biehardt  v.  Edick, 
11  Barb.,  266-269. 

And  this  is  so  though  the  damages  for 
foilure  to  perform  be  liquidated.  Ayreg 
V.  iVflw,  12  Wend.,  893;  Zampman  v. 
Cochran,  16  N.  Y.  R.,  276. 

In  a  note  to  Shcphard  v.  Beeeher  (Mac- 
Naghten's  Select  Cases,  p.  121,  marg.  p.)» 
the  rule  is  thus  laid  down :  "  It  must  be 
borne  in  mind,  however,  that  the  exist- 
ence of  a  bond  with  a  prescribed  penalty 
for  a  violation  of  the  agreement  will  not 
prevent  the  obligee  from  pursuing  other 
remedies,  as  by  an  action  of  covenant,  or 
debt  to  recover  a  larger  sum  than  the 
penalty.  {Jngledean  v.  Crippe,  2  Ld. 
Raym.,  814);  for  as  observed  by  Lord 
Hordwicke, '  where  penalties  are  inserted 
in  a  case  of  non-performance,  this  has 
never  been  held  to  release  the  parties 
from  their  agreement.'  (Howard  v.  Bop- 
kinSy  2  Atk.,  371 ;  see  also  Hobwm  y.  Tre- 
vor, 2  P.  Williams,  191 ;  ChiUiner  v.  CMl 
liner,  2  Ves.,  628 ;  Shman  v.  Walt^,  1 
Bro.  Ch.,  418;  Frebble  v.  Boghvrst,  1 
Swanston,  369^;  and  as  a  man  cannot 
elect  to  break  nis  engagement,  by  paying 
for  his  violation  of  the  contract,  so  if  he 
has  covenanted  to  abstain  from  doiuf  a 
certun  act^  and  agreed  that  if  he  do  it  ne 
will  pay  a  sum  m  money,  he  will  be  re- 
strained in  equity  from  doing  that  act. 
{French  v.  Jdacaie,  2  Drury  i  Warren, 
269)." 

It  would  be  difficult  to  imagine  a  reaun 
why  a  defendant  might  reduce  the  dam- 
ages as  much  below  the  penalty  as  possi- 
ble, and  why  a  plaintiff,  by  parity  of 
reasoning,  should  not  be  allowed  to  prove 
them  as  much  beyond  the  penalty  as  they 
really  ran. 

"Distinctions  which  are  not  founded 
in  a  difference  in  the  nature  of  things  are 
not  entitled  to  indulgence ;  they  tend  to 
make  the  science  of  the  law  a  collection 


plidntiff  brought  debt  for  the  penalty  he    of  arbitrary  rules,  appealing  to  factitious 


was  restricted  to  the  amouut  named.  ^  If 
he  brought  an  action  on  the  covenant  for 
damages,  he  could  recover  his  actual 
damages  though  they  exceeded  the  pen- 
alty. Winter  y.  Trimmer,  1  W.  Bl. 
Rep.,  896;  Harriwn  y.  Wright,  13  East, 
847-8. 

In  Haagarl  v.  Morgan  {b  N.  Y.,  422)  it 
was  helcf  (p.  427)  tluit  where  "  the  arti- 
cles contained  a  penalty,  and  an  express 

8  Eng.  Rep.  65 


reasons  for  their  support,  consequently 
difficult  to  be  acquired,  and  often  of  un- 
certain application."  Mactier  y.  Frith,  6 
Wend.,  116. 

If,  however,  it  clearly  appear  by  the 
contract  itself,  that  the  damages  for  a 
breach  were  intended  not  to  exceed  the 
penalty  named,  the  recovery  will  be 
limited  thereby.  Main  v.  King^  10 
Barb.,  69« 
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[Law  Reports,  9  Common  Pleas,  118.] 
Jan.  20,  1874. 

118]  *MiLLER  V.  David. 

SUmder — Wordi  not  Actionable  in  thenuelve9 — Special  J)amage, 

A  statement  false  and  malicions,  but  not  in  itself  defamatory,  made  by  one  person 
in  regard  to  another,  whereby  that  other  may  probably  under  some  circumstances, 
and  at  the  hands  of  some  persons,  suffer  damage,  will  not,  even  though  damage  has 
resulted  in  fact,  support  an  action  for  defamation. 

A  declaration  alleged  that  the  defendant  falsely  and  maliciously  spoke  of  the  plun- 
tlff,  a  working  stone-mason,  "  He  was  the  ringleader  of  the  nine  hours  system,^  and 
"  He  has  ruined  the  town  by  bringing  about  the  nine  hours  system,"  and  *'  He  has 
stopped  several  good  jobs  &om  being  carried  out,  by  being  the  ringleader  of  the 
system  at  L.,"  whereby  the  plaintiff  was  prevented  from  obtaining  employment  in 
his  trade  at  L. : 

Heldf  that,  the  words  not  being  in  themselves  defamatory,  nor  connected  by  aver- 
ment or  by  implication  with  the  plaintiff's  trade,  and  the  alleged  damage  not  bdng 
the  natural  or  reasonable  consequence  of  the  speaking  of  them,  the  action  oould  not 
be  sustained. 

The  first  count  of  the  declaration  stated  that  the  plaintiff 
was,  at  and  during  the  times  of  the  committing  by  the  defen- 
dant of  the  grievances  in  the  several  counts  mentioned,  a 
119]  working  *stone-ma8on  residing  at  Llanelly,  in  the 
county  of  Carmarthen,  and  sought  and  earned  his  uvelihood 
by.  working  as  a  stone-mason  for  wages  as  servant  of  build- 
ers and  others  employing  masons  in  Llanelly  or  the  neigh- 
borhood of  Llanelly,  and  was  at  the  time  of  the  committing 
of  the  grievances  in  that  count  mentioned  so  employed  in 
certain  works  carried  on  under  the  management  of  a  person 
sumamed  Mayberry,  and  before  the  times  of  the  committing 
of  the  grievances  in  the  several  counts  mentioned  three  pub- 
lic meetings  had  been  held  at  Llanelly  aforesaid  of  divers 
masons,  with  the  object  of  promoting  the  adoption  in  Lla- 
nelly aforesaid  of  a  system  of  labor  amongst  masons  em- 
ployed there,  called  ''the  nine  hours  system,"  consisting  in, 
amongst  other  matters,  the  diminution  of  the  hours  of  labor 
per  week  theretofore  established  and  in  use  for  masons  in 
Llanelly  aforesaid ;  and  the  said  nine  hours  system  was  at 
the  said  times  considered  by  the  defendant  and  Mayberry 
and  divers  employers  of  masons  in  Llanelly  aforesaid  as  ip- 
expedient  and  prejudicial  to  divers  trades  carried  on  in 
Llanelly  aforesaid,  and  injurious  to  the  public  welfare  of 
Llanelly;  and  at  the  said  times  persons  known  or  suspected 
to  be  ringleaders  or  agitators  oi  the  movement  in  favor  of 
the  nine  hours  system  were  looked  upon  with  disfavor  and 
suspicion  by  such  employers,  who  would  not  readily  employ 
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them  ;  and  such  persons  found  their  means  of  obtaining  em- 
ployment diminished, — all  which  the  defendant  at  the  said 
times  well  knew :  Yet  the  defendant  falsely  and  maliciously 
spoke  and  published  of  theplaintiff  to  Mayberry  the  words 
following,  that  is  to  say,  ''He"  (meaning  the  plamtiff)  "was 
the  ringleader  of  the  nine  hours  system ;"  whereby  and  by 
means  of  which  premises  the  plaintiff  was  injured  m  his  oc- 
cupation of  a  stone-mason,  and  was  discharged  from  his  said 
employment  at  the  said  works,  to  wit,  the  Old  Castle  Iron 
and  Tin  Plate  Works,  and  was  without  and  could  not  obtain 
employment  for  a  considerable  time,  and  could  get  no  em- 
ployment but  one  of  less  value  to  the  plaintiff,  the  place  of 
employment  being  distant  from  his  place  of  abode,  and  his 
necessary  meals  thereby  becoming  more  costly,  and  such 
place  of  employment  beinff  exposed  to  wet  weather. 

Second  count,  for  that  the  plaintiff  repeats  and  reaffirms 
the  said  matters  of  inducement  applicable  to  this  count,  and 
says  that  *the  defendant  falsely  and  maliciously  spoke  [120 
and  published  of  the  plaintiff  to  one  Rees  Jenkins,  an  em- 
ployer of  stone-masons  as  aforesaid,  the  following  words, 
that  is  to  say,  "He"  (meaning  the  plaintiff)  "has  ruined  the 
town  by  bringing  about  the  nine  hours  system,  and  he" 
(meaning  the  plamtiff)  "has  stopped  several  good  jobs  from 
being  carried  out,  by  being  the  ringleader  of  the  system  at 
Uanelly ;  whereby  the  pmintifl  was  injured  in  his  occupa- 
tion of  a  stone-mason,  and  the  said  Bees  Jenkins  refusedTto 
take  him  into  his  employment  as  a  stone-mason,  and  the 
plaintiff  was  without  and  could  not  get  employment,  &c.,  as 
in  the  first  count. 

The  fifth  and  sixth  counts  were  similar  to  the  first  and 
second,  but  alleging  the  words  to  have  been  spoken  in  the 
Welch  language. 

Demurrer  on  the  ground  that  the  words  were  not  in  them- 
selves defamatory,  and  that  special  damage  consequent 
thereon,  therefore,  gave  no  action.    Joinder  in  demurrer. 

Nov.  20,  1873.  A  Oiffardy  Q.C.,  in  support  of  the  de- 
murrer :  The  words  alleged  in  the  counts  demurred  to,  to 
have  been  spoken  of  the  plaintiff,  not  being  defamatory  in 
their  nature,  are  not  actionable,  even  though  followed  by 
special  damage.  In  Jjwmby  v.  AUday{^\  where  the  decla- 
ration stated  that  the  plaintiff  was  clerk  to  a  gas  company, 
and  that  the  defendant  spoke  of  him  words  imputing  to  him 
incontinence  and  consequent  unfitness  to  hold  nis  situation, 
Bay  ley,  B.,  delivering  the  judgment  of  the  court,  said :  "The 
objection  to  maintaining  an  action  upon  these  words  is,  that 

0)  1  C.  A  J.,  801,  806. 
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it  is  only  on  the  ground  of  the  plaintiff  bein^  clerk  to  the 
company  that  they  can  be  actionable ;  that  it  is  not  alleged 
that  they  are  spoken  of  him  in  reference  to  his  character  or 
conduct  as  clerk ;  that  they  do  not  from  their  tenor  import 
that  they  were  sj^oken  with  any  such  reference ;  that  they  do 
not  impute  to  him  the  want  of  any  qualification  such  as  a 
clerk  ought  to  have,  or  anv  misconduct  which  would  make 
him  unfit  to  discharge  faithfully  and  cx)rrectly  all  the  duties 
of  such  a  clerk.     The  plaintiff  relied  on  the  rule  laid  down 
by  De  Gray,  C.J.,  in  Onslow  v.  Borne  {^\  Hhat  words  are 
actionable  when  spoken  of  one  in  an  oflBce  of  profit,  which 
121]   may  probably  *occasion  the  loss  of  his  office ;  or 
when  spoten  of  persons  touching  their  respective  profes- 
sions, trades,  and  business,  and  do  or  may  prohahty  tend 
to  their  damage.'     The  same  case  occurs  in  Sir  W.  BSl  763, 
and  there  the  rule  is  expressed  to  be,  '  if  the  words  be  of 
probable  ill  consequence  to  a  person  in  a  trade  or  profession, 
or  an  office.'     The  objection  to  the  rule  as  expressed  in  both 
reports  appears  to  me  to  be,  that  the  words  '  probably'  and 
^  probable  ^  are  too  indefinite  and  loose ;  and,  unless  they  are 
considered  as  equivalent  to  '  having  a  natural  tendency  to,' 
and  are  confined  within  the  limits  lliave  expressed  in  stating 
the  defendant's  objections,  of  showing  the  want  of  some  ne- 
cessary qualification,  or  some  misconduct  in  the  office,  it 
goes  l)ey ond  what  the  authorities  warrant.    Every  authority 
which  1  have  been  able  to  find  either  shows  the  want  of  some 
general  requisite,  as,  honesty,  ca^city,  fidelity,  &c.,  or  con- 
nects the  imputation  with  the  plamtiflrs  office,  trade,  or  busi- 
ness.   As  at  present  advised,  therefore,  I  am  of  opinion  that 
the  charge  proved  in  this  case  is  not  actionable,  because  the 
imputation  it  contains  does  not  imply  the  want  of  any  of 
those  qualities  which  a  clerk  ought  to  possess,  and  because 
the  imputation  has  no  reference  to  his  conduct  as  clerk." 
In  Kelly  v.  Partington  (^\  the  words  were  *'She  (meaning 
the  plaintiff)  secreted  1^.  6d.  under  the  till,  stating,  these  are 
not  times  to  be  robbed :"  and  it  was  held,  on  motion  in  ar- 
rest of  judgment,  that  the  words  were  not  defamatory  in  their 
nature,  and  therefore  not  actionable,  even  though  followed 
by  special  damage.    Patteson,  J.,  there  says:  "I  have  al- 
ways understood  tjiat  the  special  damage  must  be  the  natural 
result  of  the  thing  done.    The  words  here  are,  '  The  j)laintiff 
secreted  1^.  Qd,  under  the  till,  stating,  these  are  not  times  to 
be  robbed.'     There  is  no  innuendo  stating  whose  money  it 
was  that  she  secreted ;  it  might  be  her  own.     Then  \t  is  said 
that  the  words  are  actionable,  becjmse  a  person,  after  bear- 
ed) 3  WUs.,  at  p.  186.  («)  6  P.  A  Ad.,  645. 
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ing  them,  chose  in  his  caprice  to  reject  the  plaintiff  as  a  ser- 
vant. But,  if  the  matter  was  not  m  its  nature  defamatory, 
the  rejection  of  the  plaintiff  cannot  be  considered  the  natu- 
ral result  of  the  speaking  of  the  words.  To  make  the 
speaking  of  the  words  wrongful,  they  must  in  their  nature 
be  defamatory.''  So,  in  Ayre  v.  Craven  (*),  words  imputing 
adultery  to  a  physician,  though  allied  to  have  been  spoken 
of  him  m  *his  profession,  were  held  not  to  be  actiona-  [122 
ble  without  special  damage. 

In  the  recent  case  of  Foulger  v.  Neuxiomb  (•),  the  law  is 
assumed  to  be  as  above  statect.  The  judgment  distinguishes 
that  case  from  Ayre  v.  Graven  (*)  on  the  ground  that  there 
"the  declaration  did  not  set  form  in  what  manner  the  mis- 
conduct was  connected  with  the  plaintiff's  profession;" 
whereas  in  the  case  in  hand  it  did.  The  only  case  which 
bears  a  contrary  aspect  is  Moore  v.  Meagher  ("),  where  it 
was  held  that,  if,  in  consequence  of  words  spoken,  the  plain- 
tiff is  deprived  of  substantial  benefit  arising  from  the  hospi- 
tality of  friends,  this  is  a  suflScient  temporal  damage  whereon 
to  maintain  an  action.  Heath,  J.,  there  says:  "Undoubt- 
edly all  words  are  actionable,  if  a  special  damage  follows." 
That  clearly  could  not  be  maintained  at  the  present  day. 

Bray^  contra :  The  words  are  charged  to  have  been  spoken 
maliciouslv,  they  are  in  their  nature  defamatory,  and  they 
are  alleged  to  have  caused  special  damage  to  the  plaintiff ; 
consequently  they  are  clearly  actionable. 

[Denman,  J.:  Cox  V.  Cooper  {*\  cited  in  Day^s  Common 
Law  Procedure  Acts,  4th  ed.  p.  98,  seems  to  be  against  you. 
It  was  there  held  that  s.  61  of  the  Common  Law  Procedure 
Act,  1862,  does  not  relieve  the  plaintiff  from  showing  in  his 
declaration  by  proper  innuendoes  that  words  not  in  them- 
selves actionable  were  used  with  a  specific  actionable  mean- 

"Any  words  by  which  a  party  has  a  special  damage"  are 
actionable:  Com.  Dig.,  Action  upon  the  Case /or  D^aToor 
motion  (D.  30). 

[LoBD  Coleridge,  C.J.:  In  StarJcie  on  Slander,  8d  ed. 
p.  97,  it  is  said:  "In  the  early  part  of  the  reign  of  Queen 
Anne,  Holt,  C.  J.,  observed  that,  whenever  the  words  tended 
to  take  away  a  man's*  reputation,  he  would  encourage  actions 
for  them ;  because  so  doing  would  muc)i  contribute  to  the 


8 


2  Ad.  A  E.,  2.  (»)  1  Taunt.,  89. 

Law  Rep.,  2  Ex.,  827.  O  12  W.  R.,  75. 
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preservation  pf  the  peace  (*).  And  Fortescue  observed  on 
this  ruling  in  a  subseqent  case  ('),  that  it  was  also  Hale's  and 
Twisden's  rule ;  and  he  thought  it  a  very  good  one."] 
123]  *Iii  Ayre  v.  Graven  (*)  the  action  failed  because  the 
declaration  did  not  show  how  the  words  spoken  were 
connected  with  the  plaintiflP  s  professional  conduct-  In  Kelly 
V.  Partingtoni^)  Littledale,  J.,  says  that,  to  make  defama- 
tory words  the  subject  of  an  action,  they  must  be  followed 
by  sx)ecial  damage  ;  and  he  goes  on, — "In  Com.  Dig.  Action 
upon  the  Case  JOT  Defamatimi  (D.  30\  it  is  said  generally 
that  any  words  are  actionable  by  which  the  j)arty  has  a 
special  damage ;  but  all  the  examples  given  in  illustration 
oi  that  rule  are  of  words  defamatory  in  themselves,  but  not 
actionable,  because  they  do  not  subject  the  party  to  a  tem- 
porary punishment.  In  all  the  instances  put,  the  words  are 
injurious  to  the  reputation  of  the  person  of  whom  they  are 
spoken.  I  think  we  cannot  say  that  the  words  here  impute 
anything  injurious  to  the  plaintiff."  The  judgments  of  the 
other  three  judges  proceed  upon  the  ground  that  the  special 
damage  alleged  was  too  remote.  Oreen  v.  Bvtton  (')  is  not 
distinguishable  from  the  present  case.  There  the  defen- 
dant falsely  and  maliciously  set  up  a  claim  of  lien,  and 
thereby  induced  a  third  person  not  to  deliver  to  the  plaintiff 
certain  goods  which  he  nad  purchased  and  paid  for ;  and 
it  was  held  that  the  special  damage  &,lleged,  viz.  the  non- 
delivery of  the  ffoods,  was  sufficiently  connected  with  the 
wrongful  act  of  the  defendant  to  support  the  action.  Then, 
the  words  are  defamatory  in  themselves :  they  impute  to 
the  plaintiff  a  violation  of  his  moral  duty  towards  his  em- 
ployer. 

[LoBD  Coleridge,  C.J. :  The  plaintiff  is  alleged  to  have 
done  no  more  than  that  which  Parliament  has  expressly 
sanctioned.] 

That  the  words  were  spoken  of  the  plaintiff  in  the  way  of 
his  trade  of  a  mason,  is  matter  of  law  to  be  inferred  from 
the  circumstances. 

[Lord  Coleridge^  C.J.:  That  might  and  ought  to  have 
been  averred,  but  it  is  not] 

Nobody  can  doubt  that  the  word  "ringleader"  is  one 
which  is  capable  of  being  used  in  a  defamatory  and  injuri- 
ous sense  :  and  whether  or  not  it  is  so  used  is  a  question  for 
a  jury,  not  for  the  court :  Jenner  v.  A' Beckett  {*). 

(»)  Baker  v.  Pierce,  6  Mod.,  28.  {*)  6  B.  A  Ad.,  646,  660. 

(«)  BiUtofi  V.  Heyward,  8  Mod.,  24.  (*)  2  C.  M.  A  R.,  7(^7. 

(»)  2  Ad.  A  E.,  2.  O  Law  Rep.,  7  Q.  B.,  11. 
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*[Denman,  J. :  In  that  case  there  was  an  innuendo  [124 
giving  the  words  a  defamatory  sense.] 

Lord  Campbell,  C,  in  the  course  of  the  argument  in  the 
House  of  Lords  in  Lynch  v.  Knight  (*),  says :  "It  must  not 
be  laid  down  as  a  universal  rule  that  a  man  cannot  main- 
tain an  action  if  he  is  induced  by  false  representations  to  do 
an  act  which  occasions  him  damage.  The  real  question  is, 
-whether  under  the  circumstances  his  conduct  is  reasonable, 
not  simpljr  whether  it  is  wrongful.^'  And  Lord  Wenslev- 
dale,  in  ffiving  his  judgment  in  the  same  case,  says  O : 
"Upon  this  question  I  am  much  influenced  by  the  able 
reasoning  of  Mr.  Justice  Christian  (").  I  stronely  incline  to 
a^ree  witn  him,  that  to  make  the  words  actionable  by  reason 
of  special  damage,  the  consequence  must  be  such  as,  taking 
human  nature  as  it  is,  with  its  infirmities,  and  having  re- 
gard to  the  relationship  of  the  parties  concerned,  might 
mirlv  and  reasonably  nave  been  anticipated  and  feared 
would  follow  from  tne  speaking  of  the  words,  not  what 
would  reasonably  follow,  or  we  might  think  ought  to  fol- 
low. In  Yicars  v.  Wilcodka  (*),  I  must  say  that  the  rules 
laid  down  by  Lord  EUenborough  are  too  restricted.  That 
which  I  have  taken  from  Mr.  Justice  Christian  seems  to  me, 
I  own,  correct.  I  cannot  agree  that  the  special  damage 
must  be  the  natural  and  legal  consequence  of  the  words." 

[Brett,  J.:  That  view  does  not  appear  to  have  been 
assented  to  by  the  majority  of  the  judges.] 

Gur.  ddv,  TyuU. 

Jan.  20.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J., 
and  Keating,  Brett,  and  Denman,  JJ.,)  was  delivered  by 

Lord  Coleridge,  C.J.:  In  this  case  time  was  taken  to 
consider  our  judgment,  from  the  wish  entertained  by  at 
least  one  member  of  the  court  to  hold,  if  there  were  authority 
for  the  proposition,  that  a  statement  false  and  malicious 
made  by  one  person  in  regard  to  another  whereby  that  other 
might  probably,  under  some  circumstances,  and  at  the 
hands  oi  some  persons,  suffer  damage,  would,  if  the  damage 
restilted  in  feet,  support  an  action  for  defamation.  ]no 
proposition  less  wide  m  its  terms  than  this  would  support 
the  *present  declaration ;  for  to  call  a  man  ''the  ring-  [125 
leader  of  the  nine  hours  system,"  and  to  say  of  him  that  he 
"had  ruined  a  place  by  bringing  about  that  system,"  could 
not  under  many  circumstances  and  at  the  hands  of  many 
people  do  the  subject  of  such  statements  any  damage  at  all. 

S9  H.  L.  C,  677,  at  p.  688.  (»)  See  4  Irish  Jur.  (N.S.),  284. 

Ibid.,  at  p.  600.  {*)  8  East,  1. 
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But  we  are  unable  to  find  any  authority  for  a  proposition 
BO  wide  and  general  in  its  terms  as  would  alone  support  this 
action. 

The  rule,  as  laid  down  by  De  Grev,  C.J.,  in  Onslow  v. 
Home  (*),  tnat  words  are  actionable  ii  they  be  of  probable 
ill  consequence  to  a  person  in  a  trade  or  profession  or  an  office, 
is  expressly  disapproved  of  by  the  Court  of  Exchequer  in 
iMTfihyY.AUday^).  Bayley,!B.,  there  says:  "Every  author- 
ity which  I  have  been  able  to  find  either  shows  the  want  of 
some  general  requisite,  as,  honesty,  capacity,  fidelity,  or  the 
like ;  or  connects  the  imputation  with  the  plaintiflr  s  office, 
tacade,  or  business."  In  that  case,  the  words  proved  were  a 
very  strong  imputation  on  the  moralitv  of  the  plaintiff,  who 
was  a  clerk  to  a  gas  company.  But  tne  court  neld  them  not 
actionable,  because  the  imputation  conveyed  hj  them  did 
not  imply  the  want  of  any  of  those  qualities  which  a  clerk 
ought  to  possess,  and  because  the  imputation  had  no  refer- 
ence to  his  conduct  as  clerk.  That  case,  and  the  language 
of  Bayley,  B.,  in  delivering  the  judgment  of  the  court,  have 
since  been  repeatedly  approved  of,  and  are  really  decisive  of 
this  case. 

The  words  before  us  are  not  actionable  in  themselves. 
No  expression  in  them  was  argued  to  be  so  except  the  word 
"  ringfeader :"  and,  as  to  that,  it  is  sufficient  pernaps  to  say 
that  I)r.  Johnson  points  out  the  mistake  of  supposing  that 
the  word  is  by  any  means  necessarily  a  word  of  bad  import ; 
for,  amongst  other  authorities,  he  cites  Barrow  as  calling 
St.  Peter  the  * '  ringleader' '  of  the  apostles  (*).  Neither  are  the 
words  connected  with  the  trade  or  profession  of  the  plaintiff, 
either  by  averment  or  by  implication ;  so  that,  on  neither 
126]  ground  can  the  declaration  be  supported.  *There  is 
no  averment  here  that  the  consequence  \vhich  followed  was 
intended  by  the  defendant  as  the  result  of  his  words  ;  and 
therefore  it  is  not  necessary  to  consider  the  question  which 
was  suggested  on  the  argument,  whether  words  not  in  them- 
selves actionable  or  defamatory  spoken  under  circumstances 
and  to  persons  likely  to  create  damage  to  the  subject  of  the 
words,  are,  when  the  damage  follows,  ground  of  action. 
The  judgment  of  Lord  Wensleydale  in  Lynch  v.  KnigM^) 

0)  8Wil8.,atp.  186;  2W.  Blatp.  768.  of  Works,  1880,  vol.  yii.  p.  70.     In  Fix£t 
r»)  1  C.  A  J.,  806  Preface  to  Tyndall's  Works,  "  these  three 
(')  "  It  may  be  reasonable  to  aUow  St.  learned  fathers  of  blessed  memory,  Wil- 
Peter  a  primary  of  order,  such  a  one  as  the  liam  Tyndall,  John  Frith,  and  Robert  Bar- 
ringleader  hath  in  a  dance :"  Barrouft  Trea-  ons,"  are  styled ' '  chief  ringleaders  in  these 
tise  of  the  Pope's  Supremacy,  Oxford  ed.  latter  tymes  of  thys  Church  of  England." 
(^)  9  H.  L.  C,  at  p.  600. 
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appears  in  favor  of  the  aflSa-mative  of  this  qaestion.  Bat  it 
is  not  necessary  for  us,  for  the  reasons  given,  to  express  any 
opinion  upon  it ;  and  upon  this  demurrer  there  must  tie 
judgment  for  the  defendant. 

JvdgTaentfoT  the  defendant. 

Attorney  for  plaintiflf :  Stretton, 

Attorneys  for  defendant :  CowdeU^  Orundy  <fe  Brovme. 


[Law  Reports,  9  Common  Pleas,  126.] 
Jan.  24,  1874. 

Wklleb  V.  The  Londok,  Brighton  and  South  Coast 
Railway  Company. 

Jtailtoay  Compan'^ — Negligence — JiwitaHontoaUghi — Over$hooUnff  Haiform — Ocmiribu- 

tory  Negligence. 

On  the  approach  of  a  train  to  a  station,  a  porter  called  oat  the  name  of  the  station, 
and  the  tram  was  brought  to  a  standstill.  Hearing  carriage-doors  opening  and  shut- 
ting, and  seeing  a  person  alight  from  the  next  carnage,  the  plaintiff  (a  season-ticket 
bolder  aocastomed  to  stop  meire)  stepped  out  of  a  carriage ;  but,  tne  carriage  in 
which  he  was  having  overshot  the  platform,  he  fell  on  to  the  embankment  and  was  hurt* 
It  was  night,  and  there  was  no  light  near  the  spot,  and  no  caution  was  given,  nor 
anything  done  to  intimate  that  the  stoppage  was  a  temporary  one  only,  or  that  the 
driver  intended  to  back  the  train: 

Held, — ^upon  a  reservation  in  which  it  was  agreed  that  the  court  should  "  be  at 
liberty  to  draw  inferences  both  as  to  negligence  by  the  defendants  and  want  of 
reasonable  care  of  the  plaintiff,  and  upon  the  facts  generally," — ^that  there  was  evi- 
dence from  which  a  jury  might  reasonably  find  negligence  on  the  part  of  the  com- 
pany's servants,  and  no  evidence  of  contributory  n^Ugence  on  the 'part  of  the 
plaiuti£ 

The  declaration  stated  that,  at  the  time  of  the  committing 
of  the  grievances  thereinafter  mentioned,  the  defendants 
were  carriers  of  passengers  for  hire  from  London  Bridge  to 
Selhnrst,  in  carnages  *on  a  railway,  and  used  a  certain  [127 
station  at  Selhurst  for  the  reception  and  accommodation  of 
their  passengers  on  alighting  at  that  station ;  that  the  station 
was  then  in  the  possession  and  under  the  management  of 
the  defendants  for  the  purposes  aforesaid ;  yet  that  the  de- 
fendants negligently  managed  the  station  and  carriages,  and 
pla<;ed  and  stopped  the  carriages  on  arriving  at  the  station 
at  inconvenient  and  dangerous  places  at  the  station,  and 
kept  the  station  in  a  dangerous  state,  and  omitted  to  pro- 
vide suflScient  accommodation  for  the  safely  alighting  of 
their  passengers  from  the  carriages  there,  and  to  light  the 
station  in  proper  places  and  in  a  sufficient  manner  for  the 
use  of  their  passengers  during  the  hours  of  darkness,  and 
neglected  to  give  proper  and  sufficient  warnings  and  directions 
8  Ex\(i.  Rep.  0(5 


Digitized  by  V:iOOQIC 


442  COURT  OF  COMMON  PLEAS.  [L.  R 

1874  Weller  v.  London,  Brighton  and  South  Qoast  Railway  Co. 

to  their  passengers  necessary  for  their  safe  alighting,  and 
misled  their  passengers  as  to  the  safety  of  their  alignting ; 
whereby  the  plaintiflf,  having  been  received  by  the  defen- 
dants for  hire  as,  and  being,  a  passenger  to  l>e  carried  by 
them  from  London  Bridge  to  Selhurst  aforesaid,  on  alight- 
ing from  the  carriage  and  train  at  the  said  station  and  plat- 
form, fell  and  was  thrown  down  with  great  violence  at  the  said 
station,  and  was  greatly  bruised,  wounded,  and  injured,  and 
had  suffered  and  would  suffer  great  pain  of  mind  and  body, 
and  was  unable  for  a  long  time  to  attend  to  his  business  of 
a  wine  and  spirit  merchant,  and  to  earn  profits  therein,  and 
incurred  expense  for  surgical  and  medical  attendance. 

Plea,  not  guilty.    Issue  thereon. 

The  cause  was  tried  before  Bovill,  C.  J.,  at  the  sittings  in 
Middlesex  after  last  Trinity  Term.  The  facts  were  as  fol- 
lows :  The  |)laintifl  was  a  passenger  by  a  train  on  the  de- 
fendants' railway,  from  London  JBridge  to  Selhurst,  near 
Norwood,  on  the  25th  of  November,  1872.  He  was  a  season- 
ticket  holder,  and  resided  at  a  short  distance  from  Selhurst 
station.  On  the  arrival  of  the  train  at  the  station,  between 
six  and  seven  o'clock  in  the  evening,  a  porter  (the  only  one 
on  duty)  called  out  "  Selhurst,  Selhurst,'^  and  tnen  the  train 
stopped.  The  plaintiff,  hearing  the  name  of  the  station,  and 
also  hearing  the  opening  and  shutting  of  carriage  doors, 
concluded  tnat  he  had  arrived  at  his  destination,  and  opened 
the  door  of  the  carriage  in  which  he  had  been  riding,  the 
second  from  the  engine,  and  put  one  foot  upon  the  step,  and, 
128]  not  being  *aware  that  the  train  had  overshot  the  plat- 
form (the  nearest  light  being  distant  forty- nine  feet),  in 
attempting  to  leave  the  carriage,  fell  upon  the  embankment,  a 
depth  of  about  four  feet  and  a  half,  and  was  injured.  The 
plaintiff  himself  said  it  was  so  dark  that  he  could  not  see 
whether  there  was  a  platform  or  not,  but  that,  seeing  another 
person  get  out  of  the  next  carriage,  he  thought  all  was  right. 
There  was  no  evidence  to  show  that  the  stoppage  of  the  train 
was  a  temporary  one  only,  or  that  the  tram  was  afterwards 
backed  ;  but,  on  the  contrary,  it  seemed  to  be  clear  that  the 
train  pursued  its  journey  without  having  been  backed. 
Another  passenger,  who  went  to  the  plaintiff's  assistance, 
stated  that  he  had  alighted  from  another  carriage  (the  third 
from  the  engine)  before  the  plaintiff  stepped  out. 

Upon  this  evidence,  his  lordship  ruled,  that,  upon  the 
authorities,  tliere  was  no  evidence  of  negligence  in  tlie  com- 
pany's  servants  to  go  to  the  jury  ;  and  he  dlrectt^d  a  nonsuit, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  £100  (agreed  damage.^),  the  court  to  be  at  lib^^rty  to  draw 
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inferences  both  as  to  negligence  by  the  defendants  and  want 
of  reasonable  care  of  the  plaintiff,  and  upon  the  facts  gene- 
rally:  and  his  lordship  added,  "The  law  upon  this  subject 
:  las  undergone  a  great  deal  of  consideration,  and  judges  and 
;  uries  do  not  agree  upon  it.  It  seems  for  some  time  to  have 
'  yeeu  considered,  that,  when  there  was  an  accident,  a  man 
:  lad  nothing  to  do  but  to  bring  an  action  against  the  railway 
company  and  to  recover.  But  times  are  altered :  the  rail- 
way companies  are  not  considered  insurers ;  and  there  are  two 
things  to  be  considered, — one  is,  whether  there  is  negligence 
on  tne  part  of  the  company,  and  the  next  is,  whether  there 
has  been  want  of  care  on  the  part  of  the  plaintiff:  and, 
generally  speaking,  if  there  is  a  station,  and  sufficient  light 
to  show  a  }}latform,  and  the  train  stops  there,  a  passenger 
is  justified  in  getting  out  and  stepping  upon  tnat  platform. 
If  there  happens  to  be  a  space  between  the  carriage  and  the 
platform,  and  the  platform  recedes,  so  that,  though  he  has 
seen  the  platform,  ne  cannot  see  the  intermediate  chasm,  and 
steps  into  it,  the  company  are  responsible  for  this  negligence, 
and  there  is  no  negligence  on  his  part :  but,  if  the  passen- 
ger gets  out  at  a  place  where,  instead  oi  there  being  a  plat- 
form, and  a  light  showing  that  there  is  a  platform,  there  is  no 
♦platform,  and  it  is  so  dark  that  he  cannot  see  where  he  [129 
is  going,  then  he  is  himself  to  blame  for  stepping  out  under 
such  circumstances, — where  he  is  a  person,  at  all  events,  in 
the  habit  of  travelling,  as  in  this  case.  Therefore,  the  plain- 
tiff, in  my  judgment,  isi  not  entitled  to  recover,  if  he  does 
not  bring  his  case  within  any  of  the  exceptions  in  which  it 
has  been  held  he  may  recover."  And  he  referred  to  Bridges 
V.  North  London  My.  Co.  (*),  and  Cockle  v.  London  and 
South  Eastern  By.  Co.  ("). 

A  rule  nisi  having  accordingly  been  obtained, 

Lopes^  Q.C.  {Joyce  with  him),  showed  cause.  The  evi- 
dence disclosed  no  actionable  negligence  on  the  part  of  the 
company ;  and,  at  all  events,  there  was  negligence  on  the 
the  plaintiff's  part  which  contributed  to  the  accident.  The 
mere  calling  out  the  name  of  the  station  has  been  held  not 
to  amount  to  what  has  been  called  an  invitation  to  alight : 
Bridges  v.  North  London  By.  Co.  C). 

[HoNYMAN,  J.:  The  porter  having  called  out  the  name  of 
the  station,  and  the  train  having  stopped,  was  not  the  plain- 
tiff justified  in  assuming  that  he  had  reached  his  destination, 
and  alighting  from  the  carriage  ?] 

The  true  question  is,  whether  he  ought  not  to  have  first 
ascertained  that  if  he  stepped  out  he  would  alight  on  the 

(')  LAW  Rep.,  6  Q.  B.,  377.  C)  Law  Rop.,  7  C  P.,  821. 
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C'form.  In  Cockle  v.  South  Eastern  By.  Co.  (*),  the  train 
come  to  a  final  standstill  j  and  in  Praeger  v.  Bristol 
and  Exeter  By.  Co.  ('),  the  carnage-door  was  opened  by  the 
guard.  Here,  however,  there  was  nothing  to  snow  that  the 
train  had  come  to  a  final  standstill ;  and  the  carriage-door 
was  opened  hj  the  plaintiff  himself.  The  most  recent  case 
npon  this  subject  is  Lewis  v.  London^  Chatham  and  Dover 
By.  Co.  (").  It  was  there  held  by  the  Court  of  Queen^s 
Bench  that  the  mere  stopping  of  a  train  and  calling  out  the 
name  of  a  station  is  no  evidence  of  an  invitation  to  alight 
The  facts  were  these :  The  plaintiff  was  a  passenger  by  the 
defendants'  railway  to  Bromley  station.    As  the  train  ap- 

f reached  Bromley,  she  heard  '* Bromley,  Bromley,"  called 
30]  out  several  times.  *The  train  was  brought  to  a  stand- 
still, but  not  before  it  had  partly  overshot  the  platform-  The 
engine  was  then  on  the  other  side  of  a  bridge  adjoining  the 
platform.  As  the  plaintiff  was  in  the  act  of  getting  out, 
and  when  her  foot  was  on  the  step  of  the  carriage,  the  train 
was  put  back  with  a  jerk,  and  she  fell  on  the  platform.  The 
period  occupied  by  the  stoppage  was  little  more  than  mo- 
mentary, and  the  plaintiff^  knew  the  station  well.  Ujwn 
these  facts, — ^the  court  not  having  power,  as  here,  to  draw 
inferences, — it  was  held  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants  to  go  to  the  jury.  In 
the  course  of  tne  argument,  Blackburn,  tJT,  observed :  **This 
case  is  jiuite  distinguishable  from  Cockles  Ca^e  (').  As  for 
the  calling  out  the  name  of  the  station,  that  was  but  telling 
the  plaintiff  what  she  knew."  And  in  giving  judgment  the 
same  learned  judge  said:  "The  question  is,  whether  there 
was  evidence  on  which  a  jury  could  reasonably  find  that 
the  defendants  were  guilty  of  negligence :  and  I  am  of 
opinion  that  there  was  no  such  evidence.  ...  On  reaching 
the  station,  the  train  overshot  the  platform, — a  thing  which 
may  happen  from  all  kinds  of  reasons,  and  does  often  hap- 

Sen.  .  .  .  I  see  nothing  on  the  part  of  the  company  to  in- 
uce  the  plaintiff  to  get  out,  when  from  the  circumstances 
she  had  every  reason  to  believe  that  she  was  not  to  get  out 
unless  she  should  be  expressly  requested  to  do  so.  I  do  not 
at  all  a^ree  that  'Bromley,  Bromley,'  me^nt  'jump  out.' 
The  callmg  out  the  name  of  the  station  is  generally  done 
just  as  the  train  is  drawing  up,  and  before  it  has  quite 
stopped  ;  and  this  is  a  matter  of  common  knowledge.  It  is, 
in  met,  done  by  way  of  preparing  passengers  to  get  out." 
Quain,  J.,  said :  "The  plaintiff  had  no  ground  for  believing 
iiat  the  train  had  come  to  a  standstill,  for  she  knew  the 

(')  Law  Rep.,  7  C.  P.,  821.     (')  24  L.  T.  (N.S.),  106.     (»)  Law  Rep.,  9  Q:  B.,  6C. 
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station  well.  There  was  no  opening  of  the  door  by  a  porter, 
or  other  invitation  for  her  to  alight.  She  did  of  her  own 
motion  that  which  the  company  had  done  no  act  whatever 
to  induce  her  to  do."  And  Archibald,  J.,  added:  "There 
may  be  conduct  on  the  part  of  a  company's  servant,  without 
the  opening  of  a  door  or  requesting  to  alight,  which  amounts 
to  an  invitation  to  alig;ht.  For  instance,  if  a  train  should 
stop  for  a  considerable  time,  that  might  be  an  invitation.  But 
here  the  train,  had  gone  considerablv  beyond  the  *plat-  [131 
form,  and  the  plaintiff  must  have  been  aware  of  the  danger 
of  getting  out,  Knowing  the  station,  as  she  did." 

[Bbett,  J.:  The  foundation  of  the  judgment  there  was, 
that  the  plaintiff  must  have  known  that  the  train  was  going 
to  back.  But  here  there  was  no  evidence  that  the  train  was 
going  to  back.  On  the  contrary,  it  appears  to  have  gone  on 
after  the  accident  without  having  put  back  at  all. 

Denman,  J. :  The  name  of  the  station  was  called  out,  the 
opening  of  doors  was  heard,  the  train  had  stopped,  another 
X)assenger  had  got  out  before  the  plaintiff  did  so,  and  there 
was  no  warning,  and  no  light  near.  Was  not  that  some 
evidence  of  negugence  on  the  part  of  the  company  ?] 

It  is  not  enough  to  show  that  there  was  negligence  on  the 
part  of  the  servants  of  the  company.  The  plamtiff  cannot 
recover  if  his  own  want  of  ordinary  care  contributed  in  any 
degree  to  the  injury  of  which  he  complains.  It  is  material 
to  bear  in  mind  that  he  was  well  acquainted  with  the  station. 
He  was  a  season-ticket  holder,  and  resided  in  the  immediate 
neighborhood.  It  was  an  act  of  extreme  imprudence  on  his 
part  to  jump  out  of  the  carriage  before  he  had  the  means 
of  ascertaining  whether  it  was  alongside  the  platform  or  not. 

Dighy  Seyiaour^  Q.C.,  WiUU^  and  MUberry^  contra,  were 
not  called  upon. 

Bbett,  J. :  I  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  first  question  is,  whether  the  learned  judge 
was  entitled  to  nonsuit  the  plaintiff.  In  order  to  support 
his  claim  for  damages,  the  plaintiff  was  bound  to  give  such 
evidence  as  that  the  jury  might  reasonably  find,  having 
regard  to  all  the  circumstances,  that  there  had  been  negli- 
gence on  the  part  of  the  defendants,  and  no  contributory 
negligence  on  nis  own  part.  The  question  of  negligence  or 
no  negligence  must  be  considered  with  reference  to  me  relative 
positions  of  the  plaintiff  and  the  defendants.  There  may  be 
no  negligence  in  driving  at  a  reckless  pace  across  Salisbury 
Plain :  but  to  drive  at  the  same  rate  through  a  crowded 
street  in  London  would  clearly  be  negligence,  or  something 
worse.     In  the  present  case,  I  take  the  result  of  the  evidence 
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132]  to  be  this :  WhUst  *the  train  was  coming  into  Selliurst 
station,  the  servants  of  the  company  called  out  the  name  of 
the  place.  The  train  then  came  to  a  stop.  Mr.  Lopes  says 
it  was  only  a  momentary  stop.  I  cannot  agree  with  him. 
I  think  the  fair  result  oi  all  the  evidence  is  that  the  train 
had  come  to  a  final  stop.  Doors  were  heard  to  open,  and 
people  got  out.  One  of  the  witnesses  stated  that  he  got  out, 
and  afterwards  saw  the  plaintiff  get  out  and  fall  upon  the 
embankment.  The  evidence  seems  to  me  to  be  very  strong 
to  show  that  the  stoppage  was  intended  to  be  a  final  one.  1 
agree  that  to  call  out  tne  name  of  the  station  before  the  train 
has  come  to  a  standstill  is  no  evidence  of  negligence  on  the 
part  of  the  company.  I  also  agree  that  merely  overshootinff 
the  platform  is  not  negligence.  But  if  the  porter  has  called 
out  the  name  of  the  station,  and  the  engine-driver  has  over- 
shot the  station,  and  the  train  has  come  to  a  standstill,  tlie 
company's  servants  are  ^ilty  of  negligence  if  they  do  not 
warn  passengers  not  to  alight.  At  all  events,  the  iury  may 
from  these  facts  infer  n^hgence.  If  the  name  of  the  station 
has  been  called  out,  and  the  train  has  come  to  a  standstill, 
no  warning  being  given  to  the  contrary,  the  jury  may  very 
properly  say  that  a  passenger  is  guilty  of  no  want  of  rea- 
sonable care  in  getting  out.  He  has  a  right  to  suppose  that 
the  train  has  reached  the  spot  where  it  is  intended  that  he 
shall  get  out.  It  was  said  that  the  plaintiff  acted  impru- 
dently in  stepping  out  in  the  dark,  witnout  first  ascertaining 
that  the  platform  was  before  him.  But  it  seems  to  me  that 
the  jury  might  well  say  that,  the  name  of  the  station  having 
been  announced  and  tne  train  having  stopped,  the  plaintin 
might  very  reasonably  assume  that  if  the  carriage  had  gone 
beyond  the  limits  of  the  station  he  would  have  TOen  told  so. 
Some  judges  have  assumed  the  right  to  import  into  these 
cases  what  is  supposed  to  be  matter  of  common  knowledge, 
so  as  to  overrule  the  finding  of  the  jury.  I  thought  all  that 
had  been  brought  to  a  final  end  by  the  opinions  of  the 
majority  of  the  Court  of  Exchequer  Chamber  in  Cockle  v. 
Sovih  JEastern  By.  Co.  (*).  It  is  for  the  jury  to  say  whether 
upon  the  evidence  before  them  the  company  have  been 

failty  of  negligence,  but  not  what  are  the  ordinary  habits  of 
33]  engine-drivers  *or  of  railway  passengers.  I  think 
there  was  abundant  evidence  of  negligence  to  go  to  the  jury 
here.  With  regard  to  the  case  of  Jbewts  v.  London^  Chaiham 
and  Dover  By.  Co.  ("),  we  should  undoubtedly  have  felt 
ourselves  bound  by  that  decision  if  the  facts  had  been  the 
same  as  those  of  this  case,  because  they  were  clearly  distin- 
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guishable  from  Cockles  Case  (*).  But  all  the  judges  there 
assume  that  the  plaintiff  knew  the  station  well,  and  knew  or 
ought  to  have  known  that  the  train  had  not  come  to  a  final 
standstill.  The  stoppage  was  but  momentary,  and  the  train 
was  immediately  put  back.  No  such  facts  occurred  here. 
It  is  reserved  to  us  to  draw  inferences.  That  must  be  taken 
to  mean  all  such  inferences  as  a  jury  might  reasonably 
draw  from  the  facts  proved.  All  we  have  to  ask  ourselves 
therefore  is,  whether  there  was  reasonable  evidence  of  xiegli- 
gence  on  the  part  of  the  servants  of  the  company  upon 
which  the  jurv  could  act.  I  think  there  was,  and  that  there 
was  no  contributory  negligence  on  the  part  of  the  plaintiff. 
For  these  reasons,  I  think  the  nonsuit  must  be  set  aside  and 
a  verdict  entered  for  the  plaintiff  for  the  damages  agreed 
upon. 

jBenman,  J.:  I  am  of  the  same  opinion.  Upon  the  mere 
statement  of  the  cause  of  action  as  alleged  in  the  declara- 
tion, the  question  raised  is  one  which  was  peculiarly  for  a 
jury  to  decide,  viz.,  whether  there  was  evidence  upon  which 
they  could  reasonably  find  a  verdict  for  the  plaintiflf.  After 
the  discussion  of  the  facts  by  Mr.  Lopes,  who  makes  the 
question  whether  or  not  the  train  had  come  to  a  final  stand- 
still before  the  plaintiff  got  out  of  the  carriage  the  turning 
I)oint,  it  is  not  necessary  to  go  minutely  into  tne  other  facts 
of  the  case.  I  entertain  a  clear  opinion  that  there  was  ample 
evidence  upon  which  the  jury  might  reasonably  find  that  the 
train  had  come  to  a  final  standstill.  The  plaintiff  stated  that 
he  heard  doors  opening  and  shutting,  and  saw  a  person  in 
the  next  carriage  get  out  before  he  did.  Then  there  was  the 
evidence  of  a  passenger  that  after  he  got  out  he  saw  the 

Slaintifl  aliffht.  The  spot  where  the  plaintiff  alighted  was 
ark,  there  being  no  lamp  nearer  than  about  forty-nine  feet. 
There,  was  no  evidence  of  any  warning  to  the  i)a8sengers  not 
to  get  out,  or  of  any  intimation  that  the  train  *was  [134 
^oing  to  back ;  but,  on  the  contrary,  it  afterwards  pursued 
Its  journey  without  putting  back.  Upon  the  whole,  I  think 
all  this  was  evidence  upon  which  the  jury  might  well  find 
that  there  had  been  negligence  on  the  part  of  the  company, 
and  no  absence  of  reasonable  care  on  the  part  of  the  plain- 
tiff. I  agree  with  my  Brother  Brett  that  the  reservation  as 
to  drawing  inferences  of  fact  does  not  mean  that  the  court  is 
to  all  intents  and  purposes  to  stand  in  the  place  of  a  jury. 
It  must  mean  something  short  of  that.  From  the  evidence 
appearing  upon  the  notes  of  the  judge  who  tried  the  cause, 
if  1  had  to  say  whether  the  verdict  should  be  for  the  plain- 
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tiff  or  for  the  defendant,  I  should  have  no  hesitation  in  say- 
ing that  I  should  decide  in  favor  of  the  plaintiff.  There 
being  in  my  opinion  abundant  evidence  of  negligence  on  the 
part  of  the  company,  and  no  evidence  of  any  contributory 
negligence  on  the  part  of  the  defendant,  I  think  the  rule  to 
set  aside  the  nonsuit  must  be  made  absolute. 

HoNYMAN,  J.:  I  also  think  the  nonsuit  was  wrong ;  not 
that  I  think  the  calling  out  the  name  of  the  station  would 
per  se  be  any  evidence  of  negligence ;  for  I  rather  agree  with 
my  Brother  Keating  in  Gockle  v.  South  Eastern  By.  Co.  ('), 
that  it  amounts  to  no  more  than  an  intimation  to  the  i>a8sen- 
gers  that  the  train  is  approaching  the  station.  I  also  agree 
with  my  Brother  Blackburn  in  Lewis  v.  London^  Chamam 
and,  Dover  Ry.  Co.  ("),  that  merely  overshooting  the  plat- 
form a  little  would  not  jp^  se  be  any  evidence  of  negligence. 
But,  the  train  having  overshot  the  platform,  and  the  name  of 
the  station  having  been  called  out,  the  omission  of  the  com- 
pany's  servants  to  caution  the  passengers  not  to  alight  until 
the  train  had  been  brought  up  at  the  proper  place,  was  evi- 
dence of  negligence.  Speaking  for  myself,  1  should  say  it 
was  not  only  evidence  of  neghgence,  but  negligence  itsell 
As  to  contributory  negligence,  I  find  no  facts  to  show  any. 
With  regard  to  the  case  of  Lewis  v.  London^  Chatham 
and  Doner  Ry.  Co.  O,  all  that  the  Court  of  Queen's  Bench 
there  decided' was,  tnat  the  plaintiff,  under  the  peculiar  cir- 
cumstances of  that  case,  was  not  warranted  in  assuming  that 
the  train  had  come  to  a  final  standstill,  and  consequ^iUy 
1351  that  there  was  no  evidence  on  which  a  iury  could  *rea- 
sonably  find  that  the  accident  was  the  result  of  negligence 
on  the  part  of  the  company' s  servants.  There  are  no  circum- 
stances here  which  are  at  all  parallel  with  those  of  that  case. 
The  rule  wUl,  therefore,  be  made  absolute  to  enter  a  verdict 
for  the  plaintiff  for  £100. 

Rule  absolute. 

Attorney  for  plaintiff :  H.  Aird. 
Attorneys  for  defendants :  Baxter  &  Co. 

Q)  Law  Rep.,  6  C.  P.,  468.  (*)  Law  Rep.,  9  Q.  B.,  66. 
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[Law  Reports,  9  Common  Fleas,  189.] 
Jan.  81, 1874. 

*Man8ell  and  Another  v.  Clements.  [139 

Haui^'Agmt — Righi  to  CbmnUtsion,  on  Sale  of  a  Loom  "  through  hi$  IniervenUon,'* 

The  plaintifiB,  hoaBe-agents,  were  instructed  by  the  defendant  to  offer  a  leasehold 
house  for  sale,  for  which  they  were  to  receive  a  commission  of  two  and  a  half  per 
cent  on  the  amount  of  premium  if  they  found  a  purchaser,  but  one  gmnea  only  for 
their  trouble  if  the  premises  were  sold  "  without  their  intervention."  The  particulars 
were  entered  ou  the  pluntl£&'  books,  and  they  ^ve  a  few  cards  to  view. 

One  U.,  who  had  observed  on  passing  that  the  house  was  to  be  disposed  of,  but 
who  had  not  then  seen  over  it,  called  at  the  plaintifiV  office  and  obtained  a  card 
to  view  the  premises  in  question,  amongst  others,  the  terms  bMng  written  by  the 
plaintiffii'  clerk  on  the  back  of  the  card.  U.  went  to  the  house  a  few  days  after- 
wards, but  thought  the  price  asked  (£2,200)  too  hif  h,  and  he  went  away.  IT.  had 
no  further  communication  with  the  plaintifiis ;  but  he  subsequently  renewed  his  ne- 
gotiation with  a  friend  of  the  defendant's,  and  ultimately  became  the  purchaser  of 
Sie  lease  for  £1,700: 

Beld,  that  there  was  evidence  for  a  jury  that  U.  had  become  the  purchaser  of  the 
premises  "through  the  plaintijfi^  intervention,"  and  consequently  that  the  plaintifib 
were  entitled  to  the  stipulated  commission. 

At  the  trial  the  judge  put  the  following  question  to  U. :  "  Would  you,  if  you  had 
not  gone  to  the  plaintiffs*  office  and  got  the  card,  have  purchased  the  house  T  and, 
overruling  an  objection  by  the  defencuint^s  counsel,  received  his  answer,  which  was, 
''I  should  think  not:" 

JBembk,  that  the  answer  was  properly  reoeived. 

This  was  an  action  for  commission  alleged  to  be  due  to 
theplaintiffs  on  the  sale  of  a  house  at  Beulah  Hill,  Norwood. 

The  cause  was  tried  before  Denman,  J.,  at  the  sittings  at 
Westminster  after  last  Trinity  Term.  The  facts  were  as  fol- 
lows :  The  defendant,  in  March,  1873,  called  upon  the  plain- 
tifFs,  who  are  auctioneers,  valuers,  f^d  house  and  estate 
agents  at  Norwood,  and  told  them  that  she  held  the  house 
called  Woodfield,  at  Beulah  Hill,  for  an  unexpired  term  of 
thirty-seven  years,  at  the  yearlv  rent  of  £120,  and  that  she 
was  desirous  of  disposing  of  it  for  a  premium  of  £2,200,  the 
fixtures  and  outdoor  effects  to  be  taken  at  a  valuation.  On 
the  26th  of  that  month  the  plaintiffs  received  from  the  de- 
fendant a  letter,  as  follows : 

*'  Mrs.  Clements  wishes  to  have  in  writing  the  terms  for  sell- 
ing her  place,  and  also  that  such  charges  will  be  made  only 
in  case  of  its  being  bought  by  any  person  recommended  by 
you,  and  a  *8tatement  of  what  charge  will  be  made  by  [140 
you  if  the  place  is  disposed  of  without  jour  intervention." 

On  the  same  day  the  plaintiffs  replied  as  follows : 

'*  Madam,— Our  terms  for  letting  or  selling  are  as  follows : 
6  per  cent,  on  one  year's  rent ;  2 J  per  cent,  on  the  amount 
received  as  premium.  If  you  let  on  lease  without  premium, 
8  Eng.  Rep.  57 
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an  additional  2 J  per  cent,  on  the  second  year's  rental.  6  per 
cent,  on  any  sum  obtained  for  fixtures  or  furniture,  whetner 
by  valuation  or  otherwise.  If  disposed  of  without  our  inter- 
vention, a  charge  of  one  guinea  will  be  made  for  the  trouble, 
&c.,  we  may  have  had,  advertisements,  &c.;  but  these  will 
not  be  inserted  without  your  directions." 

The  defendant  thereupon,  through  a  gentleman  named 
Bowra,  instructed  the  plaintiffs  to  place  tne  house  on  their 
books  for  sale.  The  plaintiffs  gave  cards  to  view  the  premi- 
ses, and,  amongst  otners,  one  was  given  to  a  Mr.  Upton, 
under  the  following  circumstances :  On  the  Ist  of  July,  Mr. 
Upton,  who  was  looking  out  for  a  house  in  the  neighborhood, 
saw  a  board  up  announcing  Woodfield  for  sale,  and  referring 
to  Phillips,  a  stationer  in  Norwood.  Upton  knocked  at  the 
door,  but,  being  informed  by  a  servant  that  there  was  a  wed- 
ding party  in  tne  house,  he  said  he  would  call  again.  On 
leaving  Woodfield,  Upton  went  to  the  plaintiffs'  office  and 
in(juired  of  a  clerk  there  what  houses  were  to  be  had  in  the 
neighborhood.  The  clerk  thereupon  gave  him  cards  to  view 
five  different  houses,  Woodfield  oeing  one  of  them ;  and  on 
the  back  of  the  card  relating  to  the  last-mentioned  house,  the 
clerk  wrote  the  particulars  as  follows:  '"Lease  and  rent. 
Premium  £2,200 ;  rent  £120 ;  term  unexpired,  thirty -seven 
years ;  and  fixtures,  &c.,  at  a  valuation.'^  A  few  days  af- 
terwards Upton  went  again  to  Norwood,  and  was  shown  over 
Woodfield  by  Mr.  Bowra ;  and  on  leaving  he  verbally  offered 
£1,700  premium  for  it,  which  offer  Bowra  promised  to  sub- 
mit to  the  defendant.  After  some  correspondence  between 
Bowra  and  Upton,  the  negotiation  was  broken  off ;  but  it  was 
after  a  time  renewed,  and  Upton's  offer  was  ultimately  ac- 
cepted, and  the  premises  were  conveyed  to  Upton  at  that 
pnoe,  the  plaintiffs  never  having  in  any  manner  interfered 
or  been  consulted. 

Mr.  Upton,  who  was  called  as  a  witness,  stated  that,  when 
he  left  Woodfield  on  the  first  occasion,  he  abandoned  all 
141]  notion  of  *purchasinff  the  property,  thinking  the  price 
would  exceed  his  limits;  out  that,  when  he  learned  what 
was  asked  for  it,  he  determined  to  go  there  again. 

He  was  then  asked  by  the  learned  judge, — "Would  you, 
if  you  had  not  gone  to  the  plaintiffs'  office  and  got  the  card, 
have  purchased  the  house  ?''  This  question  was  objected  to  by 
the  defendant' s  counsel :  but  the  learned  judge  overruled  the 
objection ;  and  the  witness  answered,  '*  I  should  think  not." 

tinder  the  direction  of  the  learned  judge,  a  verdict  was 
taken  for  the  plaintiffs  for  £61,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  her,  if 
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the  court  Bhould  be  of  opinion  that  the  plaintiflfs  were  not 
entitled  to  be  paid  commission,  the  purchaser  not  having 
been  found  through  their  intervention,  or  if  they  should 
think  that  the  question  put  by  the  learned  judge  was  inad- 
missible. 

J.  0.  OriffitSj  in  Michaelmas  Term  last,  obtained  a  rule  Tim. 

EdmuTva  Thomas  {HuMUston^  Q.C.,  with  him),  showed 
cause :  The  plaintiffs  were  entitled  to  the  stipulated  com- 
mission if  the  house  was  disposed  of  through  their  inter- 
vention ;  and  there  was  abundant  evidence  that  it  was.  The 
particulars  were  entered  in  their  books,  and  they  gave  cards 
to  view.  This  is  all  that  is  usually  done  by  house-agents : 
Cunard  v.  Van  Oppen  (*).  But  for  the  plaintiffs'  intervention 
by  giving  Upton  the  card  containing  the  particulars  and 
price,  it  is  clear  that  that  gentleman  would  not  have  enter- 
tained the  notion  of  purchasing  the  premises.  At  all  events, 
there  was  evidence  to  go  to  the  juiy,  without  the  question 
which  was  objected  to :  and  Hardwick  v.  Coleman  Q  is  an 
authority  to  show  that  that  question  was  properly  allowed. 

A.  Lavyrence  (J.  0.  Oriffits  with  him),  m  support  of  the 
rule :  To  found.a  claim  for  commission,  the  piamtiffs  were 
bound  to  show  that  they  had  done  something  without  which 
the  premises  would  not  have  been  sold  to  Upton.    All  they 

5 roved  was,  that  they  entered  the  particulars  of  the  defen- 
ant's  house  in  their  books,  and  that  they  gave  three  or  four 
cards  to  view,— one  to  the  person  who  ultimately,  but  with- 
out any  further  interference  of  theirs,  became  the  purchaser, 
and  that  at  a  price  considerably  below  the  *sum  men-  [142 
tioned  by  them.  Upton,  the  purchaser,  had  had  his  atten- 
tion called  to  the  defendant's  house,  though  he  had  not  ffone 
over  it,  before  he  got  the  card  from  the  plaintiffs'  clerk. 
And  the  negotiation  had  gone  off  in  the  first  instance,  Up- 
ton's  offer  having  been  considered  by  the  defendant  to  be  too 
low.  Even  with  the  answer  given  by  Upton  to  the  question 
which  was  objected  to,  there  was  no  evidence  to  go  to  the 
jury  of  any  substantial  act  done  by  the  plaintiffs  in  further- 
ance of  the  sale.  And  the  question  itself  was  clearly  not 
admissible :  the  impression  on  the  mind  of  Upton  could  have 
nothing  to  do  with  the  question  whether  or  not  the  plaintiffs 
had  earned  commission.    It  was  immaterial  and  irrelevant. 

[Keating,  J.:  How  otherwise  could  it  be  ascertained 
whether  any  acts  of  the  plaintiffs  conduced  to  the  comple- 
tion of  the  transaction?] 

The  witness  might  as  well  have  been  asked  his  opinion  as 
to  whether  the  plaintiffs  or  the  defendant  were  entitled  to  the 

(»)  1  F.  <b  F.,  716.  n  X  F.  <b  F,,  531. 
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verdict.  A  question  very  similar  was  held  to  be  inadmissi- 
ble in  Bonfield  v.  Smith  (').  At  all  events,  it  was  asking  the 
witness's  motives,  which  wonld  be  equally  inadmissible. 

[Keating,  J.:  The  question  is  whether  the  learned  judge 
could,  even  without  that  piece  of  evidence,  have  nonsuited 
the  j)laintiffs.] 

It  is  submitted  that  he  could  and  ought  to  have  done  so. 
There  can  be  no  doubt  the  answer  ^ven  by  the  witness  very 
much  influenced  the  minds  of  the  jury. 

Keating,  J.:  I  think  Mr.  Lawrence  was  quite  justified  in 
arguing  this  case  as  he  has  done.  It  certainly  runs  very 
close  to  the  line.  If  a  judge  nonsuits  a  plaintiff,  and  there 
was  any  evidence  at  all  to  go  to  the  jury,  the  nonsuit  must 
be  set  aside.  If,  therefore,  my  Brother  Denman  had  non- 
suited the  plaintiffs  in  this  case,  I  think  he  would  have  done 
wrong,  inasmuch  as  there  was  some  evidence  for  the  juiy. 
Upton,  who  became  the  purchaser  of  Woodfield,  in  passing 
saw  a  board  up,  announcing  that  the  premises  were  for  sale, 
but  not  referring  to  the  plaintiffs.  He  went  to  the  house, 
but  could  not  then  look  over  it.  He  went  away,  under  an 
impression  that  it  was  too  large.  On  his  wav  to  the  railway 
143]  station,  he  called  at  the  plaintiffs'  office  to  ^inquire 
about  houses.  He  there  received  four  cards,  one  of  wnich 
was  to  view  the  house  in  question,  stating  the  premium  and 
other  particulars.  He  therefore  received  from  the  plaintiffs 
information  which  he  had  not  acquired  before.  That  led  him 
to  go  again  to  the  house ;  it  was  not  suggested  that  there 
was  anvthii^  else  to  induce  him  to  go  tnere.  Having  in- 
spected the  premises,  a  negotiation  was  commenced  for  the 
Eurchase  of  them  between  a  friend  of  the  defendant's  and 
imself ,  which  was  afterwards  broken  off,  and  then  renewed. 
In  ninety-nine  cases  out  of  a  hundred,  the  services  per- 
formed by  the  house-agent  upon  these  occasions  is  of  the 
slightest  possible  kind :  it  consists  for  the  most  part  in 
merely  brmging  the  vendor  and  the  purchaser  to^emer,  so 
as  to  result  m  a  sale.  It  is  often  done  by  a  line  written  or  a 
word  spoken.  Mr.  Lawrence  very  properly  admitted  that, 
if  the  first  information  Mr.  Upton  got  was  that  which  in- 
duced him  to  buy  the  house,  tne  plaintiffs  would  be  entitled 
to  their  commission.  It  is  true  that  a  short  interval  of  time 
elapsed  between  the  intervention  of  the  plaintiffs  and  the 
completion  of  the  purchase.  Independenuy  of  the  question 
put  oy  my  Brother  Denman,  there  were  facts  wnich  he 
could  not  have  withdrawn  from  the  jury,  and  upon  which 
they  might  properly  find  a  verdict  for  the  plaintiffs.    The 

P)  12  M.  <fe  W.,  405. 
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question  is  one  which  is  very  frequently  put.  If  it  was  mere 
matter  of  opinion,  it  clearly  would  not  have  been  admis- 
sible. But  it  was  a  feict  which  it  would  be  difficult  to  say 
ought  upon  principle  to  have  been  excluded.  It  went  to 
the  jury,  and  no  aoubt  produced  its  effect.  According  to 
the  terms  of  the  reservatioi^,  if  there  was  any  other  evidence 
which  could  properly  be  left  to  them,  that  was  not  to  be 
taken  advantage  of.  As  I  am  of  opinion  that  there  was  such 
evidence,  the  propriety  of  the  question  need  not  be  discussed. 
It  is  somewhat  irUer  omceB. 

Denmak,  J. :  The  discussion  which  this  case  has  under- 
gone confirms  me  in  the  opinion  that  the  question  was  ad- 
missible. Its  admissibility  depends  upon  whether  it  was  or 
was  not  relevant  to  the  mquiry:  and  that  depends  upon 
what  was  the  contract  between  the  parties.  Now,  the  con- 
tract is  to  be  gathered  from  the  two  letters  of  the  26th  of 
March.  The  defendant  inquires  what  will  be  the  plaintiffs' 
charge  in  case  of  the  premises  being  bought  by  *any  [144 
person  recommended  by  them,  and  what  if  disposed  of  with- 
out their  intervention ;  and  the  plaintiffs  write  in  reply, 
^*  our  terms  for  letting  and  selling  are  so  and  so;  if  sold 
without  our  intervention,  a  charge  will  be  made  of  one 
guinea  for  our  trouble."  It  is  contended  that  the  sale  took 
place  without  the  intervention  of  the  plaintiffs.  I  under- 
stand intervention  to  be  something  to  be  made  out  of  facts 
which  are  for  the  jury  and  not  for  the  court.     One  material 

auestion  was  whether  the  buyer  was  influenced  in  making 
le  purchase  by  any  act  done  by  the  agents.  The  question 
I  put  was,  ''Would  you,  if  you  had  not  gone  to  the  plain- 
tins'  office  and  got  the  card,  have  purchased  the  house?" 
To  this  Mr.  Upton,  judging  of  the  state  of  his  own  mind, 
answered  that  it  was  in  consequence  of  his  going  to  the 
plaintiffs'  office  on  the  1st  of  July  that  he  ultimately  became 
the  purchaser  of  the  house.  I  think  the  question  was  ad- 
missible :  and  I  do  not  entertain  a  doubt  that  the  jury  were 
warranted  in  finding  for  the  plaintiffs.  Even  if  the  answer 
ou^ht  to  have  been  struck  out,  there  was  still  evidence  upon 
which  the  jury  might  reasonably  find  as  they  did.  The 
house  was  put  upon  the  plaintiffs'  books  with  the  particu- 
lars and  terms  of  sale  ;  and  they  cave  several  cards  to  view. 
On  the  1st  of  July,  the  plaintiffs'^  clerk  gave  a  card  to  Upton, 
stating  the  terms  which  the  defendant  was  willing  to  accept. 
On  the  7th,  that  gentleman  viewed  the  premises,  and  ulti- 
mately he  agreed  with  Mr.  Bowra  to  become  the  purchaser, 
though   for  a  smaller  sum.      I  think   the  question  was 
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admissible,  and  that  even  without  the  answer  there  waa 
abundant  evidence  to  sustain  the  verdict. 

HoNYMAN,  J.:  I  have  not  heard  the  whole  of  thearcu- 
ment  But,  from  what  I  have  heard,  I  feel  satisfied  toat 
there  was  abundant  evidence  for  the  jury,  quite  indepen- 
dently of  the  answer  given  to  the  question  put  by  my 
Brother  Denman. 

HtUe  discharged. 

Attorneys  for  plaintiffs :  Harris  <fe  Finch. 
Attorneys  for  defendant :   WithaZl  &  Compton. 

See  Moak*  Van  Santroord's  Pleadings,  804-6,  864r-6. 


[Law  Reports,  9  Common  Fleas,  145.] 
Feb.  5,  1874. 

145]  *Smith  and  Another  v.  Eggington. 

LandLord  attd  Tenant — Reooaniiwn  by  Mortgagee  of  Tenancy  created  by  Morlgeaor^ 
Sale  by  Mortgagee  under  Power — Govenante  or  otipulaHone  nutning  «iih  the  ieter- 
eum-'^SlaL  82  ffen.  8,  e.  84 — Damagee. 

On  the  80th  of  Jane,  1872,  one  Bridgett,  by  an  inBtrament  not  mider  seal,  dennaed 
to  the  plaintifiB  standings  for  three  lace-machines  in  a  room  in  a  &ctory  in  Votting' 
ham,  the  tenancy  to  commence  on  the  24th  of  June,  the  rent  to  be  payable  qotrterly, 
the  lessor  to  proyide  steam-power  and  to  pay  all  rates  and  taxes,  and  the  tenancy  to 
be  determinaole  by  either  party  on  six  months'  notice  to  expire  at  Midsummer.  At 
the  time  of  making  this  demise  the  premises  were  under  mortgage  to  a  boildiiig 
society.  Interest  being  in  arrear,  the  mortgagees  on  the  24th  of  August  gave  notice 
to  the  plaintiiis  not  to  pay  any  more  rent  to  Bridgett,  the  mortgagor;  and  early  in 
September,  pursuant  to  the  power  contained  in  the  indenture  of  mortgage,  tiie  raoK* 
gagees  contracted  to  sell  the  premises  to  the  defendant,  possession  to  be  given  on  the 
26ui  of  December.  The  conreyance,  however,  was  not  executed  until  the  14th  of 
February,  1678.  On  the  28th  of  September,  1872,  the  mortgagees  (protesting  that 
the  plaintifis  were  not  entitled  to  notice)  gave  them  notice  to  give  up  their  standings 
at  dhristmas,  and  Ln  November,  1872,  and  February,  1878,  they  received  from  them 
the  quarters'  rent  due  respectively  at  Michaelmas  and  Christmas.  In  the  meantime 
some  conversations  took  place  between  the  plaintiffs  and  the  defendant  as  to  the 
former  continuing  in  the  mctory  upon  altered  terms ;  but  no  terms  were  ever  agraed 
to,  and  no  rent  was  received  by  the  defendant.  On  the  24th  of  March,  1873,  the  de- 
fendant demanded  possession  of  the  portion  of  the  factory  occupied  by  the  pUintiSs; 
on  the  16th  of  May  he  cut  off  the  supply  of  steam-power;  and  on  the  22d  the  plain- 
tiffiB  brought  their  action : 

Heldt  that  the  defendant  was  not  bound  by  the  contract  between  Bridgett  and  the 
plaintiffs,  it  not  being  under  seal,  and  thererore  not  within  the  stat  82  Hen.  8,  c.  S4, 
and  consequently,  in  the  absence  of  adoption  by  him  or  of  some  new  contract  of  ten- 
ancy between  hun  and  the  plaintiffs,  not  liable  in  this  action. 

aembUy  that  the  plaintiffs,  if  entitled  to  a  verdict,  would  only  have  been  entitled  to 
damages  for  being  deprived  of  steam-power  from  the  15th  to  the  22d  of  May. 

Semble,  that  the  receipt  of  rent  by  the  mortgages  from  the  plaintifls  was  t» 
against  them  a  recognition  of  a  subsisting  tenancy  under  the  agreement  with 
Bridgett. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs 
became  and  were  tenants  to  the  defendant  of  a  certain  por- 
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tion  of  a  lace-factory  of  the  defendant,  at  the  yearly  rent  of 
£56  18*.,  payable  (marterly,  on  the  terms  amongst  others 
that  the  defendant  should  jjrovide  sufficient  steam-power  to 
work  and  drive  three  macmnes  of  the  plaintiflEs  erected  on 
the  said  portion  during  *twenty  hours  jjer  day  during  [146 
the  tenancy,  the  said  tenancy  to  continue  until  the  same 
should  have  been  determined  by  six  calendar  months'  pre- 
vious notice  to  be  given  by  either  party ;  and  that  all  things 
were  done  and  happened,  &c.,  to  entitle  the  plaintiffs  to 
have  the  said  terms  observed  by  the  defendant,  and  to  main- 
tain this  action  in  respect  of  the  breaches  thereinafter  men- 
tioned :  Yet  the  defendant,  during  the  tenancy,  and  without 
any  such  notice  as  aforesaid  having  been  given,  discontinued 
the  supply  of  the  said  steam-power  and  wholly  refused  any 
longer  to  supply  the  same ;  whereby  the  machines  of  the 
plaintiffs  were  brought  to  a  standstill,  and  the  plaintiffs 
were  compelled  to  discontinue  their  business  and  remove 
the  said  machines,  and  to  dismiss  their  work-people,  at  a 
^reat  expense,  and  lost  the  profits  they  would  otherwise 
nave  made  by  their  said  trade  and  the  working  of  the  said 
machines,  and  were  compelled  to  rescind  the  contracts  they 
had  previously  entered  into,  and  were  put  to  great  expense 
in  and  about  the  removal  of  the  said  machines. 
The  second  count  stated  that,  in  consideration  that  the 

Slaintiffs  would  become  and  continue  tenants  to  the  defen- 
ant  until  the  ten&ncy  should  have  been  determined  by  six 
calendar  months'  notice,  to  be  given  by  either  party,  of  a 
certain  portion  of  a  certain  factory  of  the  defendants,  and 
would  remove  certain  machines  of  the  plaintiffs  and  set  them 
up  in  the  factory  of  the  defendant,  the  defendant  promised 
the  plaintiffs  that  he  would  during  the  said  tenancy  supply 
sufficient  steam-power,  &c.,  &c. 

The  third  count  stated  that  a  certain  person  being  pos- 
sessed of  a  lace-factory  and  premises,  had  agreed  to  allow 
the  use  of  a  certain  portion  of  the  same  to  the  plaintiffs  at 
the  yearly  rent  of  £55  18*.,  payable  quarterly,  on  the  terms 
amongst  others  that  the  defendant  should  provide  sufficient 
steam-power  to  work  and  drive  three  lace-machines  of  the 
plaintiffs  to  be  set  up  and  erected  by  the  plaintiffs  in  the 
said  portion  during  twenty  hours  per  day  during  the  con- 
tinuance of  the  said  arrangement,  which  was  to  continue 
until  the  same  should  be  determined  by  six  calendar  months' 
previous  notice  to  be  given  by  either  party ;  that  afterwards, 
and  before  the  plaintiffs  had  set  up  or  erected  the  said  lace- 
machines  in  the  said  portion,  a  contract  was  entered  into  by 
and  between  the  owners  of  the  said  factory  and  the  defen- 
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147]  dant  for  the  sale  by  the  *said  owners  to  the  defendant 
of  the  said  lace-factory  and  premises,  including  the  said 
portion^  whereof  the  plaintiffs  had  notice ;  that  thereupon, 
in  consideration  that  the  plaintiffs  would  set  up  and  erect 
the  said  lace-machines  in  the  said  portion  of  the  said  fac- 
tory, the  defendant  promised  the  plaintiffs,  when  his  said 
purchase  should  have  been  completed,  to  continue  the  said 
arrangement  as  if  the  defendant  nad  been  the  original  con^ 
tracting  party,  and  to  continue  to  provide  sufficient  steam- 

Eower  to  work  and  drive  the  said  machines  during  twenty 
ours  ^r  day  until  the  said  arrangement  should  have  been 
determined  as  aforesaid,  according  to  the  terms  agreed  on 
as  aforesaid ;  that,  although  the  plaintiffs  accordingly  set 
up  and  erected  the  said  lace-machines  in  the  said  portion  of 
the  said  factory,  and  the  said  purchase  was  completed,  and 
all  things  were  done  and  happened,  &c.,  and  although  the 
said  arrangement  was  not  determined  as  aforesaid;  yet  the 
defendant  made  default  in  supplying  the  said  steam-power 
according  to  the  said  terms,  ana  wnoUy  refused  so  to  do, 
"whereby  the  plaintiffs  had  suffered  the  special  damage  in  the 
first  count  mentioned. 

Pleas,  1.  As  to  the  first  count,  that  the  plaintiffs  did  not 
become  and  were  not  tenants  to  the  defendant  of  the  prem- 
ises upon  the  terms  alleged ;  2.  As  to  the  first  cx)unt9  that 
the  defendant  did  not  discontinue  the  supply  of  the  said 
steam-power  or  wholly  refuse  to  supply  the  same,  as  alleged ; 
8.  As  to  the  second  and  third  counts,  that  the  defendant  did 
not  promise,  as  alleged ;  4.  As  to  the  second  count,  that  the 
defendant  did  during  the  tenancy  supply  the  said  steam- 
power  ;  5.  As  to  the  third  count,  that  the  said  person  had 
not  agreed  to  allow  the  use  of  the  said  premises  to  the  plain- 
tiffs on  the  terms  alleged ;  6.  As  to  the  third  count,  that  the 
said  purchase  was  not  completed,  as  alleged ;  7.  As  to  the 
third  count,  that  the  defendant  did  not  make  default  in  sup- 
plying the  said  steam-power,  nor  did  he  refuse  to  do  so,  as 
alleged.     Issue  thereon. 

The  cause  was  tried  before  Honyman,  J.,  at  the  last  Sum- 
mer Assizes  at  Nottingham.  The  plaintiffs  and  the  defen- 
dant are  lace-manufacturers  at  Nottmgham.  It  is  a  common 
practice  at  Nottingham  for  lace-makers  to  hire  windows  or 
''  standings"  in  factories  for  their  machines,  the  s|)ace  occu- 
pied by  the  machines  of  each  lace-maker  being  divided  from 
the  rest  of  the  room  by  a  wooden  partition,  in  some  cases 
148]  up  to  the  ceiling,  in  others  not ;  *the  owner  of  the 
factory  supplying  steam-power  for  driving  the  machines. 

The  plaintins  on  the  30th  of  June,  1872,  became  tenants 
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to  one  Greor^e  Bridgett,  a  factory  owner,  of  three  windows 
or  standings  in  his  factory  in  Woolpack  Lane,  Nottingham. 
The  agreement  of  demise,  which  was  not  under  seal,  was  as 
iollows  : 

"The  lessor  agrees  to. let  and  the  lessees  agree  to  take 
three  windows  in  room  No.  3  in  the  lessor^  s  factory  in  Wool- 

rk  Lane,  Nottingham,  the  lessor  to  provide  steam-power 
the  said  room,  at  the  yearly  rental  of  £56  and  I85.,  com- 
mencing on  June  24th,  1872,  and  to  continue  at  that  rate ; 
the  lessor  to  provide  steam-power  during  twenty  hours  per 
day,  excepting  the  holidays  hereinafter  mentioned ;  but  no 
charge  for  loss  or  stoppage  shall  be  allowed  as  a  claim  in 
case  of  accident  to  engine,  boiler,  or  rearing.  The  lessor  is 
empowered  at  all  reasonable  times  to  have  access  to  the  room 
to  oil  the  shafting  and  gearing,  and  inspect  the  condition 
thereof.  The  holidays  snail  be  the  usaal  factory  holidays,  • 
viz.  two  days  at  Easter,  three  days  at  Whitsuntide,  two  half 
days  at  the  Summer  races,  three  days  at  the  October  fair, 
and  three  days  at  Christmas,  and  any  other  holiday  made 
by  royal  proclamation.  The  lessor  to  pay  all  rates  and 
taxes.  The  tenancy  to  be  determined  by  either  party  on 
six  months'  previous  notice  from  the  lessor,  and  on  six 
months'  from  the  lessees,  terminating  same  time  of  year  the 
tenancy  commences,  upon  which  of  the  usual  quarterly  davs 
the  said  rent  is  to  be  made  payable  by  four  equal  quarterly 
payments.  But,  in  the  event  of  the  said  lessee  becoming 
bankrupt  or  insolvent,  or  in  case  the  lessor  should  be  com- 
pelled to  distrain  for  non-pavment  of  rent,  the  lessor  shall 
be  at  liberty,  but  not  compelled,  to  determine  the  said  ten- 
ancy and  this  agreement  by  giving  the  lessees  or  one  of 
them,  or  leaving  on  the  premises  in  their  tenancy,  a  notice 
in  writing  to  qxut  the  same  in  one  week's  time  from  the  date 
of  such  notice,  at  the  expiration  of  which  time  the  said  ten- 
ancy shall  cease  and  this  agreement  is  absolutely  to  deter- 
mine ;  and  in  case  of  such  notice  or  of  a  distrain  not  only 
for  the  rent  due  up  to  the  last  preceding  quarter-day,  but 
also  for  the  propnortion  of  the  then  current  quarter  down  to 
the  day  of  distraining  for  the  same,  as  witness,"  &c. 

The  plaintiflfs  got  some  of  their  machines  into  the  factory. 
Early  *in  August  Bridgett  filed  a  petition  for  liquida-  [149 
tion  in  the  County  Court  of  Nottingham  ;  and  on  the  24th 
of  that  month  the  plaintiffs  received  a  notice  from  the  solici- 
tors of  the  Nottingnam  Permanent  Benefit  Building  Society, 
informing  them  that  Bridgett' s  interest  in  the  factory  was, 
by  an  indenture  dated  the  6th  of  April,  1871,  mortgaged  to 
the  trustees  of  that  society  for  securing  the  re-payment  of  a 
8  Eng.  Rep.  58 
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certain  sum  and  interest,  and  that  the  subscriptions  due  ac- 
cording to  the  terms  of  the  mortgage-deed  were  then  in 
arrear,  and  requiring  the  plaintiffs  to  pay  the  rent  then  due 
and  thereafter  to  become  due  in  respect  of  the  standings  they 
then  occupied  to  Mr.  Thornton,  their  receiver. 

Early  in  September,  1872,  the  mortgagees,  in  pursuance 
of  the  power  of  sale  contained  in  the  indenture  of  the  6th  of 
April,  1871,  put  up  tiie  factory  for  sale  bv  public  auction. 
It  was  not  then  sold ;  but  about  a  week  afterwards  the  de- 
fendant became  the  purchaser  of  it  by  private  contract, 
which  was  to  be  completed  on  the  25th  of  December,  1872. 
The  conveyance,  however,  was  not  executed  until  the  14til 
of  February,  1873.  At  the  time  of  making  this  contract  the 
defendant  was  aware  that  the  factory  was  in  the  occupation 
of  various  tenants.  On  the  28th  of  September,  1872,  the 
•  following  notice  to  quit  was  sent  by  the  solicitors  of  the 
mortgagees  to  the  plamtiffs : 

*' Messrs,  Smith  &  Sons, — ^We  do  hereby  give  you  notice 
to  quit  and  deliver  up  to  us,  our  heirs  or  assigns,  on  the 
25th  day  of  December  next,  or  at  such  other  time  as  your 
tenancy  shall  expire  next  after  the  end  of  three  calendar 
months  from  the  date  of  this  notice,  the  quiet  and  peaceable 
possession  of  all  those  standings  for  machines  in  room  No. 
Oy  and  all  other  hereditaments  and  premises  whatsoever. 

'This  notice  is  given  to  you  as  an  act  of  courtesy,  but  with- 
out admitting  your  right  to  notice  from  the  mortgacees.*' 

On  the  6th  of  November,  1872,  the  receiver  of  the  mort- 
gagees received  from  the  plaintiffs  £6  19*.  Qd.^  the  quarter's 
rent  for  the  standings  under  their  agreement  with  firidgett, 
due  at  Michaelmas,  1872,— one  half  of  that  quarter's  rent 
having  been  remitted  by  agreement  with  Bridgett :  and  on 
the  4th  of  February,  1873,  the  plaintiffs  paid  to  the  receiver 
of  the  mortgagees  £13  19*.  6d.,  being  a  quarter's  rent  of  the 
standings  due  at  Christmas-day. 

150]  *Early  in  November,  one  of  the  plaintiffs  met  the 
defendant  in  Nottingham,  when  the  latter  told  him  that  he 
had  purchased  the  factory,  but  that  he  did  not  wish  to  disturb 
them  in  their  standings,  but  should  require  them  to  sign  a 
different  form  of  agreement.  An  agreement  was  afterwards 
tendered  to  the  plaintiffs  for  execution ;  but,  acting  under 
the  advice  of  their  solicitor,  they  refused  to  sign  it.  About 
the  end  of  February,  1873,  the  defendant  intimated  to  the 
plaintiffs  that  he  should  have  to  charge  them  more  rent  for 
their  standings,  in  consequence  of  the  advanced  price  of 
coal:  to  tiiis  the  plaintiffs  assented;  but,  on  the  4th  of 
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March,  1873,  they  received  from  the  defendant's  attorney 
the  following  notice : 

"Gtentlemen, — I  am  desired  by  my  client  Mr.  H.  Egging- 
ton  to  inform  you  that  he  requires  immediate  possession  of 
the  part  of  the  room  you  now  occupy  in  his  factory  situate 
in  Woolpack  Lane,  under  an  agreement  alleged  by  you  to 
have  been  made  with  Mr.  Bridgett. 

"My  client  has  no  desire  to  put  you  to  the  slightest  in- 
convenience :  but,  unless  you  at  once  make  some  arrange- 
ment satisfactory  to  him,  you  will  be  treated  as  trespassers, 
and  proceedings  will  be  taken  against  you  forthwith. 

"The  alleged  agreement,  if  made,  was  entered  into  with 
Bridgett  after  he  had  mortgaged,  and  when  he  really  had  no 
light  to  let,  and  my  client  has  not  acknowledged  it ;  nor  did 
hispredecessors  in  title,  the  mortgagees,  concur  therein." 

The  plaintiflfs  persisting  in  their  refusal  to  sign  the  aCTee- 
ment  proposed  by  the  defendant,  the  latter  on  the.  16th  of 
May  demanded  immediate  possession  of  the  room  held  by 
them,  and,  in  order  to  enforce  compliance  with  that  de- 
mand, cut  oflE  the  supply  of  steam-power.  No  rent  had 
been  received  by  the  defendant.  This  action  was  brought 
on  the  22d  of  May,  and  the  power  was  restored  on  the  26th. 

On  the  part  of  the  plainnffs  it  was  contended,  that  the 
Nottingham  Permanent  Benefit  Building  Society,  having  by 
the  receipt  of  rent  acknowledged  the  plaintiffs'  tenancy 
under  the  agreement  with  Bridgett,  were  bound  to  supply 
steam-power  until  that  agreement  was  duly  put  an  end  to 
by  a  proper  notice  to  quit ;  that  the  defendant,  having  come 
in  under  the  mortgagees,  with  knowledge  *that  the  [151 
factory  was  in  the  occupation  of  tenants,  was  also  bound  by 
the  terms  of  the  agreement  under  which  those  tenants  held ; 
and  that,  if  not,  ne  had  entered  into  a  fresh  contract  to 
supply  steam-power  until  the  24th  of  June,  1873,  and  con- 
sequently was  responsible  to  the  plaintiflfs  for  all  the  dam- 
ages which  they  had  sustained  from  its  having  been  cut  oflf. 
It  was  also  contended  that  the  plaintiflfs,  if  not  tenants,  were 
licensees,  and  entitled  to  a  reasonable  time  for  the  removal 
of  their  machines  after  the  withdrawal  of  the  license. 

For  the  defendant  it  was  insisted  that,  whatever  remedy 
the  plaintiflfs  might  have  against  Bridgett  or  against  theT 
mortgagees  under  the  agreement  with  Bridgett,  the  defendant 
was  not  bound  by  that  agreement,  it  not  being  under  seal ; 
that  there  was  no  evidence  of  any  new  agreement  between 
the  plaintiflfs  and  the  defendant  whereby  tne  latter  accejjted 
the  former  as  his  tenants,  and  consequently  that  as  against 
him  the  plaintiflfs  were  mere  trespassers ;  and  that,  at  the 
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most,  if  entitled  to  recover  at  all,  the  plaintiffs  could  only 
be  entitled  to  recover  in  this  action  in  respect  of  the  discon- 
tinuance of  the  supply  of  steam-power  from  the  15th  of 
May,  1873,  until  the  22d  of  that  month,  on  which  day  the 
writ  was  issued.. 

The  learned  judge  told  the  jury  that^  the  agreement  be- 
tween Bridgett  and  the  plaintiffs  having  been  entered  into 
after  the  date  of  the  mortgage,  the  mortgagees  were  entitled 
to  turn  the  plaintiffs  out  at  any  time,  unless  they  had 
entered  into  some  binding  engagement  with  them  that  they 
should  become  their  tenants ;  that  the  mere  notice  not  to 
pay  any  more  rent  to  Bridgett  did  not  make  the  plaintiffs 
tenants  to  the  mortgagees ;  that  tiie  receipt  of  rent  by  the 
mortgagees  in  November,  1872,  and  February,  1873,  nought 
possioly  have  created  a  tenancy  as  between  the  mortga- 

Sees  and  the  plaintiffs;  but  that  the  defendant  was  not 
ound  bv  or  responsible  for  the  acts  of  the  mortgagees,  and, 
in  the  aosence  of  a  fresh  agreement  between  mm  and  the 
plaintiffs,  was  under  no  obli^tion  to  supply  them  with 
steam-power,  and  consequenUy  not  liable  m  this  action. 
And  he  left  it  to  them  to  say  whether  there  was  such  new 
a^eement  entered  into,  and  what  damages  the  plaintiffs  had 
152]  sustained  from  the  discontinuance  of  the  *steam-power 
from  the  15th  of  May,  1873,  until  the  commencement  of  the 
action. 

The  jurv  found  that  there  had  been  no  fresh  agreement 
between  the  defendant  and  the  plaintiffs,  and  accordingly 
returned  a  verdict  for  the  defendant, — assessing  the  damages 
contigently  at  £15. 

JHgby  Seymour^  Q.G.,  in  Michaelmas  Term  last,  pursuant 
to  leave  reserved  to  him  at  the  trial,  obtained  a  rule  calling 
upon  the  defendant  to  show  cause  why  a  verdict  should  not 
be  entered  for  the  plaintiffs,  on  the  ground  that  there  was 
evidence  upon  which  the  judge  ought  to  have  directed  the 
jury  to  find  that  the  defendant  was  bound  by  the  terms  of 
the  original  tenancv,  independentiy  of  any  new  or  express 
contract  between  tne  parties ;  or  why  there  should  not  be  a 
new  trial,  on  the  ground  of  misdirection, — ^first  in  leaving 
to  the  jury  as  the  question  in  the  cause  whether  tiiere  was  a 
•new  and  binding  agreement  between  the  defendant  and 
the  plaintiffs  for  the  continuance  of  the  supplj^  of  steam- 
power, — secondly,  in  directing  the  jury  to  restrict  the  dam- 
ages to  the  date  of  issuing  the  writ, — thirdly,  in  not  directinff 
the  -jury  that  at  all  events  the  plaintiffs  became  licensees,  ana 
ought  to  have  had  notice  and  reasonable  time  afterwards 
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to  remove  their  machinery ;  or  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

Field,  Q.C.,  and  Sills,  showed  cause :  If  this  action  had 
been  brought  against  Bridgett,  there  would  have  been  no 
defence;  and  possibly  the  mortgagees  by  receiving  rent 
mi^ht  have  created  a  tenancy  as  between  themselves  and  the 
plaintiffs.  But  the  defendant  is  clearly  not  bound  by  the 
agreement  with  Bridgett,  or  by  the  acts  of  the  mortoagees. 
xne  notice  from  the  mortgagees  not  to  pay  rent  to  Bridgett 
did  not  create  a  tenancy  even  as  between  them  and  the 
plaintiffs :  see  the  notes  to  Moss  v  OalliTnoreQ),  in  1  Sm.  L. 
U.  6th  ed.  669,  570 :  and  the  notice  to  quit  did  not  carry  the 
case  of  the  plaintiffs  any  further.  The  ordinary  implica- 
tion from  the  receipt  of  rent  does  not  arise  here.  The  money 
was  received,  not  as  rent,  but  as  a  compensation  for  the 
actual  occupation  of  the  premises  until  Christmas,  1872. 
At  all  events,  no  tenancy  was  created  beyond  that  dajr. 
But,  assuming  that  a  new  *contract  of  tenancy  as  be-  [153 
tween  the  mort^igees  and  the  plaintiffs  was  created  by  the 
subsequent  receipt  of  rent,  so  as  to  bind  them  by  the  terms 
of  Bridgett' s  agreement  that  contract  did  not  pass  by  the 
conveyance  to  the  defendant.  The  agreement  to  supply 
steam-power  was  a  mere  collateral  agreement,  not  passing 
with  or  annexed  to  the  reversion.  In  the  notes  to  Spencefs 
CcLse^),  in  2  Smith's  L.  C,  6th  ed.  51,  the  law  is  thus  laid 
down:  '* A  covenant  is  said  to  run  with  land  when  either 
the  liability  to  perform  it  or  the  right  to  take  advantage  of 
it  passes  to  the  assi^ee  of  that  land.  A  covenant  is  said  to 
run  with  the  reversion  when  either  the  liability  to  perform 
it  or  the  right  to  take  advantage  of  it  passes  to  the  assi^ee 
of  that  reversion."  "An  opinion  has  sometimes  been  inti- 
mated that  there  were,  even  at  common  law,  some  covenants 
which  ran  with  the  reversion.  The  authorities,  however, 
seem  to  preponderate  in  favor  of  the  doctrine  of  Serjt.  Wil- 
liams, wno,  in  Thurshy  v.  Pla7vt(^\  says  that  'the  better 
opinion  seems  to  be  that  the  assignee  of  tne  reversion  could 
not  bring  an  action  of  covenant  at  common  law.'  And  the 
cases  wiU  b^  best  reconciled,  and  the  whole  subject  rendered 
far  more  intelligible,  if  we  adopt  the  view  taken  by  the 
learned  and  eminent  personages  who  have  since  edited  that 
work,  Vol.  1,  240  a,  note  (p),  viz.  '  that,  at  common  law,  cov- 
enants ran  with  the  land,  out  not  with  the  reversion.  There- 
fore, the  assignee  of  the  lessee  was  held  to  be  liable  in  cove- 
nant and  to  te  entitled  to  bring  covenant,  but  the  assignee 

0)  1  Doug.,  279.  O  6  Co.  Rep.,  16  a. 

(»)  1  Wms.  Saund.,  240,  n.  (8). 
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of  the  lessee  was  not.'  (*)  Such  being  the  state  of  the  com- 
mon law,  stat.  82  Hen.  8,  c.  34,  after  reciting  among  other 
things  *  that  by  the  common  law  no  stranger  to  any  cove- 
nant could  take  advantage  thereof,  but  omy  such  as  were 
parties  or  privies  thereunto,'  proceeded  to  enact,  &c." 
''  Sect.  2  enacted  '  that  all  lessees  and  grantees  of  lands  or 
other  hereditaments  for  terms  of  years,  life,  or  lives,  their 
executors,  administrators,  or  assigns,  shall  have  like  action 
and  rem^y  against  all  persons  and  bodies  polittc,  their 
heirs,  successors,  and  assigns,  having  any  gift  or  grant  of 
the  King  or  of  any  other  persons  of  the  reversion  of  the  said 
lands  and  hereditaments  so  letten,  or  any  parcel  thereof, 
for  any  condition  or  covenant  expressed  in  the  indentures 
154]  of  their  ^leases,  as  the  same  lessees  might  have  had 
against  the  said  lessors  and  grantors,  their  heirs  and  suc- 
cessors.' Leases  not  under  seal  are  not  within  the  meaning 
of  this  statute:  Brydges  v.  Lewis (^)\  Standen  v.  Cfkrwb' 
mas  (").  And  the  remedy  upon  the  stipulations  contained 
in  them  is  by  action  in  the  name  of  the  original  stipulator : 
Bickford  v.  Parson.^^  (*)  The  rule  there  laid  down  has 
never  been  shaken  or  varied. 

Dighy  Seymour^  Q.C.,  and  Beasley^  in  support  of  the 
rule :  The  defendant  purchased  the  factory  with  notice  of 
the  agreement  between  the  plaintiffs  and  Bridgett  There 
was  abundant  evidence  from  which  the  jury  might  and 
ought  to  have  inferred  that  there  was  an  adoption  of  the 
terms  of  that  contract  both  b^  the  mortgagees  and  by  the 
defendant.  It  was  put  to  the  jury  whether  there  was  a  new 
contract;  but  the  contention  on  the  part  of  the  plaintiffs 
was,  that  there  was  evidence  of  an  adoption  of  the  old  one. 

[HoNYMAN,  J.:  I  left  it  to  the  jury  to  say  whether  there 
was  a  new  contract  of  tenancy  upon  the  terms  of  the  old 
agreement.  I  could  only  leave  it  to  them.  I  could  not  direct 
them  to  find  for  the  plaintiffs  on  that  question.] 

The  continuing  to  supply  steam-power  down  to  the  16th 
of  May  was  strong  evidence  for  the  jury  of  a  tenancy  by 
estoppel :  Buckworth  v.  Simpson  (*).  At  all  events,  the  con- 
duct of  the  defendant  amounted  to  a  license,  so  as  to  entitle 
the  plaintiffs  to' a  reasonable  time  after  the  determination  of 
the  will  (if  no  tenancy  existed)  to  remove  their  machines : 
Cornish  v.  Stubhs  (*). 

Keating,  J. :  This  was  an  action  brought  against  the  de- 

Q)  See  BuOer  v.  Archer,  12  Ir.  C.  L.,        (*)  6  C.  B.,  920;  17  L.  J.  (C.P.),  192. 
104.  (*)  1  C.  M.  A  R.,  884. 


«)  8  Q.  B.,  603;  («)  Law  Rep.,  5  C.  P.,  884. 

''    10  Q.  B.,  186 ;  16  L.  J.  {Q.B.),  266. 
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f  endant  upon  an  alleged  contract  between  him  and  the  plain- 
tiflfs  for  the  supply  oi  steam-power  to  certain  lace-machines 
of  the  plaintiffs  in  his  factory.     It  appeared  that  in  June, 
1872,  one  Bridgett,  by  an  agreement  not  under  seal,  demised 
to  the  plaintiffs  three  windows  or  standings  in  his  factory  in 
Nottingham,  and  undei-took  to  supply  the  necessary  steanf- 
powerior  working  them,  at  one  entire  yearly  rent,  the  tenancy 
being  from  year  to  year,  determinable  in  the  *usual  [155 
way  by  six  months'  notice.    At  the  time  that  Bridgett  made 
that  aCTeement,  he  had  mortgaged  the  factory  to  the  trustees 
of  the  Nottingham  Permanent  Benefit  Building  Society,  who 
as  mortgagees  were  not  bound  by  it.    After  -the  date  of  the 
demise,  interest  being  due  to  them,  the  mortgagees  inter- 
vened, and  gave  notice  to  the  tenants  to  pay  the  rent  then 
due  and  thereafter  to  become  due  to  their  receiver ;  and, 
early  in  September,  1872,  the  trustees  of  the  building  society, 
in  pursuance  of  the  power  contained  in  their  mortgage-deed, 
contracted  to  sell  the  factory  to  the  defendant,  and  to  give 
him  possession  on  the  25th  of  December.     On  the  28th  of 
September  the  mortgagees  gave  the  plaintiffs  a  notice  to  (juit 
**on  the  26th  day  of  December  next,  or  at  such  other  time 
as  vour  tenancv  shall  expire  next  after  the  end  of  l^ree  cal- 
endar months  from  the  date  of  this  notice."  The  mortgagees 
also  received  from  the  plaintiffs  on  the  6th  of  Novemoer, 
1872,  the  quarter's  rent  due  under  Bridgett' s  agreement  at 
Michaelmas,  1872 ;  and  on  the  4th  of  February,  1873,  they 
received  the  quarter's  rent  due  at  Christmas.     It  is  true  that 
the  notice  to  quit  was  accompanied  by  the  following  intima- 
tion,— ''This  notice  is  given  to  you" as  an  act  of  courtesy, 
but  without  admitting  ^our  right  to  notice  from  the  mort- 
gagees."    Some  discussion  took  place  as  to  whether  the 
giving  of  this  notice  and  the  subsequent  receipt  of  the  rent, 
ad  tne  effect  of  a  recognition  of  an  existing  tenancy  as 
between  the  mortgagees  and  the  plaintiffs.     If  it  had  been 
material  to  consider  that  question,  I  should  have  been  in- 
clined to  think  there  was  strong  evidence,  notwithstanding 
the  memorandum  at  the  foot  of  the  notice,  of  a  recognition 
of  a  tenancy  by  the  mortgagees.     But  it  is  unnecessary  to 
consider  that  question.    The  conveyance  by  the  trustees  of 
the  building  society  to  the  defendant  was  executed  on  the 
14th  of  February,  1873,  and,  unless  there  has  been  some 
contract  by  the  defendant  to  supply  the  plaintiffs  with  steam- 
power,  they  cannot  charge  him  m  this  action.     Now,  it  was 
sought  to  charge  him  in  one  of  two  ways.     In  the  first  place, 
it  was  said  that  the  agreement  between  Bridgett  and   the 
plaintiffs  was  recognized  by  the  mortgagees,  and  that  the 
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covenants  or  engagements  in  it  passed  with  the  reversion  to 
the  defendant.  My  Brother  Honyman,  however,  was  of 
opinion  that  that  was  not  so.  To  give  effect  to  that  argn- 
156]  naent,  recourse  must  *be  had  to  the  32  Hen.  8,  c.  34. 
But  that  statute  has  been  held  to  apply  only  to  contiucts 
ttnder  seal ;  and  the  agreement  in  question  was  not  under 
seal.  But  then  it  was  said,  and  truly  said,  that,  though 
not  liable  as  reversioner,  still  the  defendant  might  have 
rendered  himself  liable  to  the  engagements  contained  in 
the  agreement  of  June,  1872,  by  recognizing  and  adopt- 
ing them  so  as  to  create  a  new  contract  between  himself  and 
the  plaintiffs  upon  those  terms.  If  he  had  done  so,  he 
would  be  undoubtedly  bound  thereby.  Now,  there  was 
evidence  that,  after  the  defendant  had  entered  into  the  con- 
tract with  the  mortgagees  for  the  purchase  of  the  factory, 
he  negotiated  with  the  plaintiffs  with  reference  to  a  future 
tenancy,  and  that  it  was  fully  recognized  by  both  parties 
that  the  tenancy  was  not  to  be  continued  upon  the  old  terms. 
The  negotiation  proceeded  upon  that  f  ootmg,  and  an  agree- 
ment was  drawn  up  by  the  defendant's  attorney,  but  was 
not  signed  by  the  plaintiffs,  because  they  objected  to  some 
of  its  terms.  My  Brother  Honyman  left  it  to  the  jury  to 
say  whether  there  was  any  contract  which  bound  the  defen- 
dant to  the  terms  of  the  original  tenancy,  or  whether  there 
was  any  new  agreement  entered  into  by  him  to  supply  the 

S^aintiffs  with  steam-power.  The  jury  found  distincuy  that 
ere  was  no  such  contract.  That  put  an  end  to  the  case. 
Leave  was  reserved  to  the  plaintiffs  to  move  to  enter  a  ver- 
dict for  them  if  the  court  should  be  of  opinion  that  there  was 
evidence  upon  which  the  judge  ought  to  have  directed  the 
jury  to  find  that  the  defendant  was  b<)und  by  the  terms  of  the 
original  tenancy,  independently  of  any  new  agreement  be- 
tween the  parties.  The  defendant,  however,  clearly  could 
not  be  bound  by  the  terms  of  the  original  agreement,  and 
there  is  therefore  no  ground  for  entering  a  verdict  for  the 
plaintiffs.  Then,  it  is  said  that  there  was  a  misdirection. 
It  was  contended  that  the  learned  judge  should  have  left  it 
to  the  jury  to  say  whether  there  had  been  any  adoption  by 
the  defendant  of  the  original  contract  for  the  supply  of 
steam-power.  In  substance  it  was  left  to  the  jury  to  say 
whether  there  was  a  recognition  or  adoption  by  the  defen- 
dant of  the  original  contract  or  a  substitution  of  a  new  one. 
Further,  it  is  said  that  there  was  misdirection,  or  non-direc- 
tion, in  omitting  to  tell  the  jury  that  the  plaintiffs  became 
157]  licensees,  and  ought  to  have  had  notice  *and  reason- 
able time  afterwards  to  remove  their  machinery.     But  no 
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S>mt  seems  to  have  been  made  of  that  at  the  trial.  In  truth 
ere  was  no  evidence  to  go  to  the  jury  of  any  such  license. 
It  was  a  contract  or  nothing.  The  jury  negatived  the  exist- 
ence of  a  contract.  It  is  unnecessary  to  cohsider  the  ques- 
tion as  to  the  damages.  The  verdict  was  clearly  right.  The 
learned  judge  was  not  dissatisfied ;  indeed  he  reports  that 
he  would  have  been  dissatisfied  if  the  verdict  had  been  the 
other  way.     I  think  the  rule  should  be  discharged. 

Grove,  J. :  I  am  of  the  same  opinion.    The  &8t  question 
is  whether  the  contract  between  JBridgett  and  the  plaintiflfs 

gassed  with  the  reversion.  The  answer  to  that  is,  that,  not 
eing  by  deed,  it  was  not  within  the  statute  32  Hen.  8,  c.  34. 
The  next  question  is  whether  there  was  any  recognition  of 
that  agreement  by  the  mortgagees  or  bv  the  present  defen- 
dant. Now,  there  is  some  evidence  of  recognition  by  the 
mortgagees.  In  the  first  place,  they  gave  the  plaintiflfs  a 
notice  to  quit.  Whether  tnat  was  or  was  not  a  recognition 
of  a  tenancy  may  be  an  arguable  question :  but,  coupled 
with  the  subsequent  receipt  of  the  Michaelmas  and  Christ- 
mas rent,  there  was  some  evidence  to  go  to  the  jury.  But 
that  becomes  quite  immaterial  unless  it  is  shown  that,  by 
oX)eration  of  law,  or  by  some  act  of  the  defendant,  there  was 
a  recognition  of  the  original  tenancy  or  some  new  contract 
assented  to  by  him.  The  payment  to  the  mortgagees  of  rent 
which  became  payable  before  the  defendant's  title  accrued 
could  notaflFect  nim.  Having  no  right  himself,  he  was  not 
in  a  position  to  admit  a  tenant.  Then,  was  there  a  recogni- 
tion of  the  original  tenancy  by  the  defendant  himself  after 
he  acquired  the  property  i  or  was  there  any  new  contract  ? 
By  a  new  contract  is  not  necessarily  meant  a  new  substituted 
contract,  but  a  new  contract  as  to  the  parties.  Did  the  de- 
fendant by  any  act  of  his  adopt  Bridgett's  contract  i  Was 
there  a  fresh  contract  between  him  and  the  plaintiflfs  en- 
grafting the  terms  of  the  ori^nal  agreement  i  At  the  most, 
that  was  a  question  for  the  jury,  as  it  was  in  Buckworth  v. 
Simpson  (').  The  only  evidence  against  the  defendant  is, 
that  he  went  on  supplying  steam-power.  But  the  question 
is  whether  the  evidence  was  such  that  *the  jurv  were  [158 
bound  to  infer  some  such  contract.  Upon  the  whole,  it 
seems  to  me  that  the  evidence  was  pretty  equally  balanced 
between  the  one  view  and  the  other.  The  defendant  was 
willing  to  enter  into  a  new  contract  of  tenancy  upon  terms 
which  the  plaintiflfs  were  not  willing  to  accede  to.  The  evi- 
dence was  consistent  with  the  relation  of  negotiators  rather 
than  with  that  of  landlord  and  tenant.    The  parties  were 

0)  1  C.  M.  A  R.,  884. 
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not  ad  idem.  They  were  discussing  the  matter  to  the  last. 
I  think  there  was  strong  evidence  to  show  that  the  defen- 
dant never  did  recognize  the  original  contract.  At  aJl  events, 
it  is  impossible  to  say  that  it  was  not  a  question  for  the  jury; 
and  I  snould  certainly  say  that  the  evidence  preponderated 
in  favor  of  the  defendant.  I  think  there  was  no  misdirec- 
tion, and  that  the  finding  of  the  jury  wa43  quite  right. 

HoNYMAN,  J.:  I  am  of  the  same  opinion.  The  original 
demise  not  being  under  seal,  the  statute  32  Hen.  8,  c.  34,  did 
not  apply,  and  tne  defendant  was  not  bound  by  it :  Slanden 
V.  Christmas  (*). 

Hide  discharged. 

Attorneys  for  plaintiffs :  J.  L.  P.  Eyre  &  Co.^  for  D.  W. 
Heoih^  JNottingJiam, 

Attorneys  for  defendant :  Ald/ridge  &  Thorn^  for  F.  Ac- 
taUj  Nottingham. 

(»)  10  Q.  B.,  186;  16  L.  J.  (Q.B.),  266. 


[Law  Reports,  9  Common  Pleae,  168.] 
Feb.  6,  18'74. 

Appleby  v.  Johnson. 

Contract,  .Evidence  of-^Aeceptanee  of  Offer  vnih  a  ReeervaUon. 

The  plaintiff,  who  proposed  to  enter  the  service  of  the  defendant,  a  calico-printer, 
as  salesman,  on  the  21st  of  September  wrote  as  follows:  " Referring  to  my  conyer- 
sation  with  yon,  I  have  now  the  pleasure  to  state  my  willingness  to  enter  the  service 
of  your  firm  for  one  year  on  trial,  on  the  following  terms,  viz.,  a  list  of  merchants  to 
be  regularly  called  on  by  me  to  be  made,  and  corrected  as  occasion  requires.  My 
salary  for  the  year  to  be  £120,  and  in  addition  a  conmiission  of  kd.  per  piece  on  lil 
sales  effected  or  orders  taken  by  myself,  <fec.  If  the  terms  herein  specified  are  in 
accordance  with  your  ideas,  kindly  confirm  them  by  return,  and  I  willprepare  to  enter 
1591  on  my  duties  at  your  warenouse  on  ^Monday  morning  next."  Tlie  defendant  on 
the  following  day  replied, — "  Tours  of  yesterday  embodies  the  substance  of  our  con- 
versation and  terms.  If  we  can  define  some  of  the  terms  a  little  clearer,  it  might 
prevent  mistakes ;  but  I  think  we  are  quite  agreed  on  all.  We  shall  therefore  ex- 
pect you  on  Monday.*'  Then  followed  this  postscript, — "  I  have  made  a  list  of  cus- 
tomers, which  we  can  consider  together: " 

Held,  that  these  two  letters  did  not  constitute  a  binding  contract  in  writing,  the 
defendant's  answer  not  being  an  absolute  and  unqualified  acceptance  of  the  plaintiff's 
offer. 

Action  against  the  defendant,  a  calico-printer  at  Man- 
chester, for  alleged  wrongful  dismissal  of  the  plaintiff,  a 
salesman,  from  his  service. 

The  cause  was  tried  before  Brett,  J.,  at  the  last  Summer 
Assizes  at  Manchester,  when  the  following  letters  were  relied 
upon  by  the  plaintiff  as  containing  the  terms  of  his  engage- 
ment by  the  defendant  : 
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**  J.  Appleby,  Esq.  "2l8t  September,  1871. 

"Dear  Sir, — Referring  to  my  conversation  with  you,  I 
have  now  the  pleasure  to  state  my  willingness  to  enter  the 
service  of  your  firm  for  one  year  on  trial,  on  the  following 
terms,  viz.,  a  list  of  the  merchants  to  be  regularly  called  on 
by  me  to  be  made,  and  corrected  as  occasion  requires.  My 
salary  for  the  year  to  be  £120,  and  in  addition  a  commission 
of  |a.  per  piece  on  all  sales  effected  or  orders  taken  by  my- 
self ;  also  on  all  return  orders  received  for  patterns  given 
out  directly  by  me  to  any  of  my  customers,  whether  such 
orders  are  received  by  me  or  others ;  and  J  A  per  piece  to  be 
allowed  to  me  on  all  casual  sales  made  in  your  warehouse 
by  others  than  myself  to  any  of  my  regular  list  of  cus- 
tomers. 

"  If  the  terms  herein  specified  are  in  accordance  with  your 
ideas,  kindly  confirm  them  by  return,  and  I  will  then  pre- 
pare to  enter  on  my  duties  at  your  warehouse  on  Mondav 
morning  next ;  and  trust  by  energetic  and  persevering  work 
to  effect  a  mutuailly  favorable  result  to  the  engagement. 

(Signed)  "  A.  jT  Johnson." 

"Mr.  A.  J.  Johnson.  "  September  22d,  1871. 

"Dear  Sir, — ^Yours  of  yesterday  embodies  the  substance 
of  our  conversation  and  terms.  If  we  can  define  some  of  the 
terms  a  *little  clearer,  it  might  prevent  mistakes ;  but  I  [160 
think  we  are  quite  agreed  on  all.  We  shall,  therefore,  expect 
you  on  Monday. 

(Siffhed)  "  J.  Appleby. 

**P.  S.  I  have  made  a  list  of  customers,  whicn  we  can 
consider  together. ' ' 

The  plaintiff  accordingly  entered  into  the  defendant's  ser- 
vice as  salesman  on  the  25th  of  September,  1871,  and  the  de- 
fendant supplied  hifn,  with  a  list  of  customers  upon  whom 
he  was  to  call.  He  continued  in  the  defendants  employ 
down  to  March,  1872,  without  any  disagreement.  But,  in 
consequence  of  some  dispute  as  to  commission  on  certain 
orders,  the  plaintiff  about  this  time  intimated  to  the  defen- 
dant that  he  should  terminate  his  engagement  at  the  expira- 
tion of  the  year  for  which  he  was  engaged. 

On  the  tmrd  of  May,  1872,  the  defendant  gave  the  plaintiff 
a  month's  notice  to  quit,  relying  upon  a  supposed  custom  of 
the  trade. 

Evidence  was  offered  on  the  part  of  the  defendant,  that, 
at  an  interview  between  the  parties  after  the  interchange  of 
the  above  letters,  and  before  the  service  was  entered  upon,  it 
was  verbally  agreed  that  the  hiring  should  be  subject  to  the 
customary  month's  notice. 
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The  learned  judge,  however,  ruled  that  the  conti 

;  complete  by  the  two  letters  of  the  2l8t  and  22d  of  1 

*■  ber,  1871,  subject  only  to  the  tenns  being  more  cle 

pressed,  but  not  to  any  alteration  of  those  terms ; 

;  j  accordingly  refused  to  receive  the  evidence  tendered 

!  ;  A  verdict  having  been  found  for  the  plaintiff 

J  I  16^.  5d., 

Pope  J  Q.C.,  in  Michaelmas  Term  last,  obtained  a  r 
for  a  new  trial,  on  the  ground  of  the  improper  rejectio 
j  dence.    He  cited  Wallis  v.  LitteU  (*),  Rqgers  v.  Hw 

\  and  Malpds  v.  London  and  South  Western  Ry.  Co. 

\  Her  Schelly  Q.C.,  and  Taylor^  showed  cause :  The 

ters  constituted  a  complete  contract  between  the  parti 
,  parol  evidence  was  not  admissible  to  vary  its  terms. 

161]  a  contract  *which  required  to  be  in  writing,  bei 
year's  service  to  commence  on  a  future  day.  To  alio 
evidence  of  a  subsequent  conversation  showing  that 
solute  contract  for  a  year's  service  was  to  be  subjec 
customary  trade  notice  of  a  month,  would  be  lettii 
the  mischief  which  the  Statute  of  Frauds  was  int^e 
prevent.  That  was  not  "more  ctearly  defining"  th 
which  had  for  all  practical  purposes  been  already  agi 
but  adding  an  entirely  new  term.  In  Noble  v.  Wa 
contract  in  writinff  was  made  for  the  sale  of  good 
£10  in  value,  to  be  delivered  at  a  future  time.  Before  i 
for  the  delivery  arrived,  the  parties  made  a  parol  ag 
extending  the  time:  and  it  was  held  that  the  pare 
ment,  bemg  invalid  under  the  Statute  of  Frauds  (28 
c.  3),  s.  17,  did  not  effect  an  implied  rescission  of  the 
contract.  In  Wallis  v.  LitteU  (*),  there  was  no  c 
contract :  it  was  subject  to  the  approval  of  a  third 
Here,  it  was  by  no  means  of  necessity  that  there  sh 
any  further  definition  of  the  terms  proposed  by  the  pi 
letter.  If  the  defendant's  letter  was  not  an  absolute 
ance  of  the  plaintiff's  offer,  the  words  "We  shaJ] 
you  on  Monday"  would  be  meaningless. 

Pope^  Q.  C. ,  and  Hopwood^  in  support  of  the  rule :  A 
parol  evidence  is  not  admissible  to  contradict  or  \ 
terms  of  a  written  contract,  it  is  always  competent  1 
party  to  show  that  that  which  apparently  is  the  coi 
m  truth  only  part  of  it.  If,  therefore,  the  two  letters 
tuted  a  complete  contract^  parol  evidence  was  not  adn 
1  It  was,  however,  for  the  ]ury,  not  for  the  judge,  t( 

I  (One.  B.  (N,S.),  869 ;  81  L.  J.  (C.P.),        (»)  Law  Rep.,  1  C.  P.,  836. 

1  100.  {*)  Law  Rep.,   1   Ex.,   117; 

j  0)  2  H.  <t  C,  227 ;  82  L,  J,  (E35,),  241.     Law  Rep.,  2  Ex.,  185. 
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the  first  instance  whether  or  not  the  two  letters  did  consti- 
tute a  complete  contract.  It  is  not  until  that  is  ascertained 
that  the  duty  of  the  judge  to  construe  the  written  contract 
arises.  Here,  the  learned  judge  assumed  the  functions  of 
the  jury  in  that  respect,  ana  nothing  was  left  to  them. 

[Grove,  J. :  If  you  are  right,  parol  evidence  would  always 
be  admissible,  however  clear  the  written  contract  might  be. 
Tte  learned  judge  being  of  opinion  that  the  two  letters  con- 
stituted a  complete  contract,  there  was  nothing  to  leave  to 
the  jury.] 

*In  MalpdS  V.  London  and  South  Western  Ry.  [162 
Co.  (*),  A.,  by  parol,  made  arrangements  with  the  defen- 
dants, a  railwav  company,  to  carry  cattle  for  him  to  K. 
station ;  he  at  the  same  time,  but  without  noticing  its  con- 
tents, signed  a  consignment-note,  by  which  the  cattle  were 
directed  to  be  taken  to  E.,  an  intermediate  station  on  the 
line  to  K. :  and  this  court  held  that  parol  evidence  was  ad- 
missible to  show  that  the  defendants  nad  acreed  to  carry  on 
the  cattle  to  K.,  as  it  did  not  contradict,  but  only  supple- 
mented the  written  contract. 

[HoNYMAN,  J.:  What  effect  does  Mr.  Herschell  g:ive  to 
the  postscript,  ''I  have  made  a  list  of  customers,  wmch  we 
can  consider  together?"  Does  not  that  show  that  there 
was  something  to  be  done  before  there  was  a  complete 
engagement  ?] 

Taking  the  whole  language  of  the  letters  together,  it  does 
not  disclose  such  an  absolute  and  unconditional  contract  as 
to  preclude  the  admission  of  parol  evidence  to  explain  it. 

Keating,  J. :  The  question  is,  whether  the  two  letters  of 
the  21st  and  22d  of  September,  1871,  constituted  a  complete 
contract  between  the  parties ;  because  there  can  be  no  dis- 
pute that,  if  there  was  a  complete  contract  in  those  letters, 
the  contract  being  one  for  wnich  writing  is  necessary,  that* 
contract  could  not  be  varied  by  anything  which  subsequentlv 
passed  between  the  parties  by  word  of  mouth.  After  full 
consideration,  I  have  come  to  the  conclusion  that  those  let- 
ters do  not  constitute  a  complete  contract.  The  plaintiff, 
who  was  proposing  to  enter  into  the  service  of  the  defendant 
as  salesman,  writes,  *'I  have  the  pleasure  to  state  my  wil- 
lingness to  enter  the  service  of  your  firm  for  one  year  on 
trial,  on  the  following  terms."  The  first  term  is,  ''A  list 
of  merchants  to  be  regularly  called  on  by  me  to  be  made, 
and  corrected  as  occasion  requires."  No  doubt,  corrections 
would  from  time  to  time  be  required.  But  the  list  was  in 
the  first  instance  to  be  made.    The  letter  goes  on,  *'  My  sal- 

(')  Law  Rep.,  1  C.  P.,  386. 
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ary  for  the  year  to  be  £120,  and  in  addition  a  commission 
of  id.  per  piece  on  all  sales  effected  or  orders  taken  by 
myself,  also  on  all  return  orders  received  for  patterns  given 
out  directly  by  me  to  any  of  my  customers,  whether  such 
orders  are  received  bv  me  or  others."  I  take  the  meaning 
163]  of  that  to  be,  tnat,  besides  the  *stipulated  salary,  the 
plaintiff  was  to  have  a  commission  of  jS.  per  piece  on  all 
orders  procured  by  him  from  the  customers  named  in  the 
list  to  be  made  out.  Then  goes  on,  "  and  id.  per  piece  to  be 
allowed  to  me  on  all  casual  sales  made  in  your  warehouse 
by  others  than  myself  to  any  of  my  regular  list  of  custom- 
ers." There  was,  therefore,  as  it  seems  to  me,  to  be  an  ap- 
propriation of  a  set  of  customers  upon  whose  dealings  the 
plaintiff  was  to  have  a  commission.  Then  the  letter  con- 
cludes, "If  the  terms  herein  expressed  are  in  accordance 
with  your  ideas,  kindly  confirm  them  by  return,  and  I  will 
then  prepare  to  enter  on  my  duties  at  your  warehouse  on 
Monday  morning  next."  The  defendant's  answer  is  as  fol- 
lows :  "Yours  of  yesterday  embodies  the  svbstance  of  our 
conversation  and  terms.  If  we  can  define  some  of  the  terms 
a  little  clearer,  it  might  prevent  mistakes ;  but  I  think  we 
are  quite  agreed  on  all.  We  shall,  therefore,  expect  you  on 
Monday."  I  do  not  think  that  is  the  way  in  which  mercan- 
tile men  usually  make  a  contract.  My  opinion  of  the  letter, 
stopping  there,  is,  that  it  is  not  an  unconditional  and  defini- 
tive acceptance  of  the  plaintiff's  proposal,  or  as  the  plaintiff 
puts  it,  a  confirmation  of  his  letter.  Then  comes  tnis  pos^ 
script, — "I  have  made  a  list  of  customers,  which  we  can  con- 
sider together. ' '  That  has  reference  to  an  im  portant  term  in  the 
proposed  contract,  viz.  the  amount  of  the  commission,  which 
was  to  be  the  subject  of  further  discussion.  It  seems  to  me, 
therefore,  that  the  two  letters  did  not  constitute  a  complete 
contract,  and  consequentiy  that  the  foundation  of  Mr.  Her- 
schell's  argument  fails.  I  may  say  that  my  Brother  Brett 
at  Nisi  Prius  took  a  different  view.  He  thought  the  letters 
constituted  a  complete  contract,  and  that  no  new  terms  could 
be  added  by  parol  evidence,  and  consequently  he  rejected  it. 
It  seems  to  me  that  he  was  wrong,  and  that  the  rule  must 
be  made  absolute. 

Grove,  J. :  I  am  of  the  same  opinion.  Questions  of  this 
sort  are  constantly  arising.  Where  a  contract  is  to  be  made 
out  by  an  offer  on  one  side  and  an  acceptance  on  the  other, 
if  the  answer  is  equivocal  or  anything  is  left  to  be  done,  the 
two  do  not  constitute  a  binding  contract.  It  seemed  to  me 
very  early'  in  the  argument  that  the  letter  of  the  22d  of  Sep- 
tember did  not  amount  to  an  unequivocal  acceptance  of  the 
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oflfer  contained  in  the  plaintiflf  s  *letter  of  the  21st.  The  [164 
second  letter  refers  to  terms  which  required  to  be  further 
considered,  to  make  a  final  agreement.  If  the  acceptance 
is  not  clear  and  certain,  but  leaves  something  to  be  arranged, 
something  for  future  discussion  and  decision,  the  parties  are 
not  ad  iwem.  Some  stress  has  been  laid  on  the  words  in  the 
defendant's  letter,  "We  shall,  therefore,  expect  you  on 
Monday."  But  those  words  do  not  show  that  there  was  a 
conclusive  acceptance  of  the  plaintiflPs  oflfer.  Then  comes 
the  postscript,  which  is  not  unimportant:  it  shows  that 
there  were  some  of  the  elements  of  a  contract  which  remained 
to  be  settled  and  ascertained  between  the  parties,  something 
that  was  still  in  fieri.  It  involves  something  which  mav  be 
an  alteration, — ^a  more  clearly  defining  of  something  wnich 
may  be  the  essence  of  the  contract.  In  fact,  one  of  the 
most  important  terms,  viz.  the  amount  of  commission  the 
plaintiff  waa  to  receive,  is  left  undefljied.  I  cannot  say  that 
the  defendant  has  bv  his  letter  done  what  the  plaintiff  asked 
him  to  do,  viz.  confirm  his  oflfer.  There  was,  therefore,  no 
complete  agreement,  and  the  rule  for  a  new  trial  must  be 
made  absolute. 

HoNYMAN,  J. :  I  have  come  to  the  same  conclusion,  though 
with  some  reluctance.  This  was  a  contmct  which  was  re- 
quired to  be  in  writing,  inasmuch  as  it  was  not  to  be  per- 
formed within  a  year.  If  the  two  letters  of  the  21st  and 
22d  of  September  constituted  a  binding  contract,  the  evi- 
dence which  was  offered  was  inadmissible.  Therefore  the 
question  really  is,  whether  there  was  or  was  not  a  binding 
contract  between  the  parties  on  the  22d  of  September.  The 
difliculty  arises  from  that  which  often  happens  in  these 
cases,  instead  of  answering  the  plaintiflPs  letter  by  writing 
*'  I  accept  your  oflfer,"  or  '*  1  agree  to  your  terms,"  the  terms 
are  repeated  or  assented  to  wim  a  variation.  I  should  have 
come  to  that  conclusion  upon  reading  that  part  of  the  de- 
fendant's  letter  which  precedes  his  signature.  I  should  say 
it  amounts  to  this:  "We  are  substantially  agreed  as  to  the 
terms  of  your  engagement ;  but,  if  we  can  hereafter  define 
some  of  them  a  little  more  clearly — that  is,  define  them  in 
writing, — so  much  the  better.  If  not,  I  agree  to  your  terms." 
But  tnen  there  is  this  further  provision  in  the  postscript. 
The  plaintiflf  was  to  have  a  salary  of  £120  for  the  year,  and 
a  commission  on  sales  to  customers  whose  names  were  to 
♦appear  on  a  list,  "which  we  can  consider  together."  [165 
Until  the  list  should  be  agreed  to,  there  was  nothing  to  show 
what  commission  the  plaintiff  was  to  be  entitled  to.  I  come  to 
the  conclusion  that  the  parties  never  were  ad»  iderriy  and 
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that  it  was  open  to  the  defendant  to  show  by  parol  that  be- 
fore thev  did  agree  there  were  terms  insisted  upon  by  him 
which  the  plaintiff  did  not  assent  to.  The  allegations  in 
the  declarauon,  therefore,  are  not  made  out. 

Bvle  dbsolute. 

Attomevs  for  plaintiff:  Pritchard^  3aglefield&  Co.^  for 
Orundy  &  Kershaw^  Manchester. 

Attorneys  for  defendant :  Phelps  &  Sidgwicky  for  SclUj 
Shipman  &  Seldori^  Manchester. 


[Law  Reports,  9  Common  Pleas,  177.] 
Jan.  26,  1874. 

177]  *WiLLL^M8  and  Another  v.  Heales. 

Executor  de  aon  Tort — Atsignee  of  Tern. 

In '1810  a  lease  for  61  i  years  was  granted  by  the  predecessors  in  title  of  the 
plaintiffs  to  one  '*H.  G.,  his  executors,  administrators,  and  assigns."  In  1814  H.  G. 
died  intestate.  His  widow  administered  to  his  effects,  and  remained  possessed  of  the 
lease  till  her  death,  in  1848.  After  her  death,  G.  S.  Heales  (the  father  of  the  defen- 
dant), who  had  married  a  daughter  of  H.  G.,  without  any  administration  took  pos- 
session of  the  premises  and  received  the  rent,  paying  the  ground-rent;  and  he 
continued  to  do  so  until  his  death,  in  1856. 

After  the  death  of  G.  S.  Heales,  the  defendant  received  the  rent  of  the  premises, 
and,  after  paying  the  ground-rent,  handed  over  the  balance  to  his  mother,  conceiving 
her  to  be  entitled  to  it.    He  also  from  time  to  time  let  the  premises. 

After  the  death  of  his  mother  the  defendant  continued  to  receive  the  rent  of  the 
premises,  paying  the  ground-rent,  and  dividing  the  balance  between  his  two  sisters 
and  himself,— no  further  administration  having  been  taken  out.  He  continued  to 
do  this  down  to  the  expiration  of  the  lease,  when  he  delivered  up  the  premises  to  the 
plfdntifis  out  of  repair : 

QembUf  that  the  defendant  was  executor  de  son  tort  of  the  term :   But, 

Hdd^  that,  beyond  all  doubt,  he  had  estopped  himself  from  denying  that  he  was 
assignee. 

Action  for  breaches  of  covenant  to  repair  and  for  pay- 
ment of  rent.  The  cause  came  on  to  be  tried  before  Grove,  tf., 
at  the  Middlesex  sittings  after  Trinity  Term,  1872,  when  a 
verdict  was  found  for  the  plaintiffs  for  £66  6^.,  subject  to  the 
opinion  of  the  court  upon  the  following  case : 

1.  The  plaintiffs  are  trustees  under  the  marriage-settlement 
of  W.  W.  Williams  and  Mary  Anne  Davis,  and  they  sue  as 
assignees  of  the  reversion  for  the  breach  by  the  defendant  of 
the  two  covenants  set  out  in  the  declaration,  for  not  keeping 
the  premises  in  repair,  and  for  not  paying  two  quarters^ 
ground- rent  of  the  premises  demised. 

2.  By  indenture  of  lease,  dated  the  10th  of  May,  1806, 
made  between  James  Taylor  of  the  one  part  and  William 
Dalby  of  the  other  part,  Taylor  demised  to  Dalby,  his  exec- 
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utors,  administrators,  and  assigns,  certain  land,  parcel  of 
which  was  the  land  on  which  the  house  in  question  stood, 
to  hold  the  same  for  the  tenn  of  eighty  years  from  the  25tli 
of  March,  1803,  at  the  yearly  rent  in  tnat  indenture  men- 
tioned. 

3.  By  indenture  of  lease,  dated  the  29th  of  August,  1810, 
being  *the  lease  containing  the  covenants  set  out  in  the  [17o 
declaration  in  this  cause,  and  made  between  William  Dalby 
of  the  first  part,  John  Woods  of  the  second  part,  and  Henry 
Godden  of  the  third  part,  Dalby  demised  unto  Godden,  his 
executors,  administrators,  and  assigns,  the  ground  and  mes- 
suage then  called  32  York  Place,  but  now  381  City  Road, 
for  the  term  of  61 J  years  (wanting  ten  days)  from  the  29th  oi 
September,  1809,  at  the  yearly  rent  of  £12  12*.,  payable 
quarterly.  This  lease  contained  a  covenant  by  Godden,  his 
executors,  administrators,  and  assigns,  to  pay  the  rent  quar- 
terly, and  also  a  covenant  to  keep  the  house  and  premises 
in  repair  and  deliver  up  the  «ame  in  repair  at  the  end  of  the 
lease. 

4.  By  indenture  of  settlement  of  the  14th  of  February, 
1820,  made  between  William  Dalby  and  Anne  Dalby,  daugh- 
ter of  William  Dalby,  of  the  first  part,  Samuel  Knight  of  the 
second  part,  and  R.  Pearson  and  J.  Stephenson  of  the  third 
part,  after  reciting  the  lease  to  W.  Dalby  of  the  10th  of  May, 
1806,  W.  Dalby  bargained,  sold,  and  assigned  to  R.  Pearson 
and  J.  Stephenson,  their  executors,  administrators,  and  as- 
signs, ivter  alia,  the  ground,  messuage,  and  premises  in 
York  Place  (now  381  City  Road)  demised  by  Dalby  to  Henry 
Godden  by  the  indenture  of  lease  dated  the  29th  of  August, 
1810,  to  hold  unto  Pearson  and  Stephenson,  their  executors, 
administrators,  or  assigns,  upon  certain  trusts  in  the  settle- 
ment mentioned. 

5.  After  the  death  of  Stephenson  intestate  (who  survived 
his  co-trustee  Pearson),  Sarah  Stephenson,  his  widow,  ob- 
tained letters  of  administration  to  the  goods  and  effects  of 
her  late  husband  Joseph  Stephenson. 

6.  By  indenture  dated  the  24th  of  February,  1843,  indorsed 
on  the  settlement  of  the  14th  of  February,  1820,  and  made 
between  Anne  Knight  of  the  first  part,  Sarah  Stephenson, 
the  widow  and  administratrix  of  Joseph  Stephenson,  of  the 
second  part,  W.  Fortescue  and  J.  Knight  of  the  third  part, 
and  C.  Williams  and  W.  Fortescue  the  younger  of  the  fourth 
part,  Sarah  Stephenson  bargained,  sold,  and  assigned  unto 
C.  WUliams  and  W.  Fortescue  the  younger,  their  executors, 
administrators,  and  assigns,  all  the  premises  mentioned  and 

8  Eng.  Rep.  60 
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described  in  the  indenture  of  lease  of  the  lOth  of  May,  1806, 
and  in  the  indenture  of  settlement  of  the  14th  of  February, 
1820. 

179]  *7.  W.  Fortescue  the  younger  survived  his  said  co- 
trustee C^  Williams. 

8.  By  indenture  dated  the  28th  of  September,  1867,  made 
between  W.  W.  Williams  and  E.  Williams,  trustees  and  ex- 
ecutors of  the  will  of  C.  Williams,  of  the  first  part,  the  said 
W.  Fortescue  the  younger  of  the  second  part,  the  said  W. 
W.  Williams  and  Mary  Anne  his  wife  (formerly  Mary  Anne 
Davis)  of  the  third  part,  and  E.  Williams  and  J.  Williams 
(the  plaintiffs)  of  the  fourth  part,  W.  W.  Williams  and  E. 
Williams,  as  such  executors  as  aforesaid,  and  the  said  W. 
Fortescue  the  younger,  bargained,  sold,  and  assigned  unto 
the  plaintiffs  E.  Williams  and  J.  Williams,  their  executors, 
administrators,  and  assigns,  the  several  messuages,  lands, 
and  premises  comprised  m  the  indenture  of  the  14th  of  Feb- 
ruarjr,  1820,  which  were  then  vested  in  them  the  assigning 

Sarties,  or  any  or  either  of  them,  to  hold  to  the  said  E.  Wil- 
ams  and  J.  Williams,  their  executors,  administrators,  and 
assigns,  upon  the  trusts  therein  expressed  or  referred  to; 
and  the  reversion  upon  the  lease  of  the  29th  of  August,  1810, 
in  the  third  paragraph  of  this  case  mentioned,  thereby  vested 
and  had  ever  since  continued  in  the  plaintiffs. 

9.  The  defendant  Heales  is  the  grandson  (through  his 
mother)  of  Henry  Godden,  the  lessee  under  the  indenture  of 
lease  of  the  29th  of  August,  1810. 

10.  Henry  Godden,  the  lessee,  was  in  possession  of  the  said 
house  up  to  the  time  of  his  death,  and  died  intestate,  leav- 
ing his  widow,  Anne  Godden,  and  two  daughters,  Jane  Ce- 
cma  and  Sarah  Anne,  him  surviving.  The  widow  obtained 
administration  to  his  effects  on  the  28th  of  January,  1814, 
and  was  possessed  of  the  said  lease  up  to  the  time  of  her 
death,  and  died  intestate  on  the  16th  of  J  anuary,  1843.  Dur- 
ing her  lifetime  she  received  the  rent  of  the  house  381  City 
Road,  and  paid  the  ground-rent  reserved  by  the  lease  of  the 
29th  of  August,  1810.  Jane  Cecilia  married  Q.  S.  Heales, 
and  was  the  mother  of  the  defendant.  Sarah  Anne  married 
William  Taylor,  and  died  in  September,  1818. 

11.  No  further  administration  had  ever  been  obtained  to 
the  effects  of  Henry  Godden,  the  lessee,  other  than  that  to 
his  widow  Anne  Godden. 

12.  On  the  death  of  Anne  Godden,  G.  S.  Heales,  the  father 
180]  of  *the  defendant,  took  possession  by  his  tenants  of 
the  House  381  City  Road,  and  paid  the  ground-rent  reserved 
by  the  lease  of  the  29th  of  August,  1810,  and  remained  in 
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such  possession  up  to  the  time  of  his  death,  on  the  17th  of 
December,  1856. 

13.  Prom  the  time  of  the  death  of  his  father,  G.  S.  Heales, 
the  defendant,  Alfred  Heales,  received  the  rent  of  the  said 

E remises,  and,  after  paying  the  ground-rent,  paid  over  the 
alance  to  his  mother,  regarding  her  as  entitled  to  receive 
the  same  as  her  own.  He  also  from  that  time  let  the  prem- 
ises to  several  tenants,  from  whom  he  received  the  rent  as 
aforesaid.  The  defendant  continued  so  to  receive  the  said 
rent  and  pay  over  the  balance  to  his  said  mother  in  the  man- 
ner aforesaid  up  to  the  time  of  her  death,  which  happened 
on  the  16th  of  April,  1863. 

14.  In  the  year  1859,  the  defendant  let  the  house  to  a  Miss 
Wilkinson,  at  the  annual  rent  of  £60,  and  she  continued  his 
tenant  until  her  death  in  1867.  After  the  death  of  Miss  Wil- 
kinson, her  executor,  Mr.  H.  Goudge,  paid  the  quarter's 
rent  due  for  the  house  up  to  Michaelmas,  1867 ;  and,  before 
another  quarter's  rent  became  due,  the  executor  gave  up  pos- 
session  of  the  house  to  the  defendant  on  payment  of  £20, 
and  the  defendant  acknowledged  the  same  in  a  letter  of 
which  the  following  is  a  copy : 

"16th  September,  1867. 
*  *  Dear  Sir :  I  have  to  acknowledge  the  receipt  of  your  check 
for  £20  in  discharge  of  all  claims  which  I  have  against  you 
in  respect  of  house  No.  381  City  Road  under  the  agreement 
upon  which  I  let  it  to  the  late  Miss  Wilkinson. 

"Alfred  Heales." 

15.  After  the  decease  of  the  widow  of  Qt.  S.  Heales,  the 
mother  of  the  defendant,  he  continued  to  receive  the  rent  of 
the  premises ;  and  the  same,  after  payment  by  him  of  the 
ground-rent,  was  divided  by  him  in  equal  proportions  be- 
tween himself  and  his  two  sisters,  on  the  assumption  that 
they  were  entitled  to  receive  the  same  in  such  proportions, 
as  their  own. 

16.  Prom  the  year  1857,  the  defendant  had  paid  to  the  plain- 
tiflfs,  through  their  agent  W.  W.  Williams,  the  rent  of  the 
house  as  it  accrued  due,  of  £12  12^.  per  annum,  reserved 
under  the  lease  granted  to  Henry  Godden,  dated  the  29th  of 
August,  1810,  except  *the  two  quarters'  rent  for  which  [181 
a  breach  is  alleged  for  non-payment  thereof  in  the  decla- 
ration. 

17.  On  the  determination  of  the  lease,  the  defendant  hav- 
ing up  to  that  date  received  the  rent  of  the  premises,  and 
divided  the  same  between  himself  and  his  said,  sisters,  as 
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mentioned  in  the  15th  paragraph,  delivered  up  possession  of 
the  house  and  premises  to  the  plaintiffs  out  oi  repair. 

18.  The  agreed  amount  of  damages  for  such  non -repair  is 
JB60,  and  that  sum  with  £61  6^.  for  the  two  quarters'  rent 
makes  up  the  £66  6^.  for  which  the  verdict  is  taken. 

19.  The  defendant  is  executor  of  his  father,  the  said  G.  S. 
Heales. 

20.  It  was  agreed  that  the  court  should  be  at  liberty  to 
draw  any  inferences  or  find  any  facts  which  in  the  opinion 
of  the  court  a  jury  ought  to  have  drawn  or  found. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
defendant  was  liable  in  tnis  action ;  and  if-  the  court  should 
be  of  that  opinion,  the  verdict  was  to  stand ;  but  if  the  court 
should  be  of  a  contrary  opinion,  then  a  nonsuit  was  to  be 
entered. 

Udall  {Parry ^  Serjt.,  with  him),  for  the  plaintiffs :  It  is 
admitted  that  the  plaintiffs  are  entitled  as  assignees  of  the 
reversion.  The  case  states  that,  from  the  death  of  his  father 
in  1856,  the  defendant  has  received  the  rent  of  the  premises 
in  question,  paying  the  ground-rent  to  the  plaintiffs.  He 
thus  became  executor  de  son  tort  He  is  also  liable  as  as- 
signee, having  become  tenant  to  the  plaintiffs  and  admitted 
them  to  be  his  landlords.  In  1  Williams  on  Executors,  7th 
ed.  915,  it  is  said :  ' '  An  administrator  de  bonis  non  is  entitled 
to  all  the  goods  and  personal  estate,  such  as  terms  for  years, 
household  goods,  &c.,  which  remain  in  specie,  and  were  not 
administered  by  the  first  executor  or  administrator.  Also  it 
is  holden  that  if  an  executor  receives  money  in  right  of  his 
testator,  and  lays  it  up  hy  itself,  and  dies  intestate,  this 
money  shall  go  to  the  administrator  de  bonis  non^  being  as 
easily  distinguished  to  be  part  of  the  testator's  effects  a^ 
goods  in  specie." 

[Brett,  J.:  G.  S.  Heales,  the  father,  was  executor  de 
son  tort] 

He  might  have  been.  The  defendant  claiming  to  be  in  by 
the  contract,  the  plaintiffs  as  reversioners  have  clearly  a 
182]  remedy  *against  him  upon  the  contract :  Mayor^  d^., 
of  Norwich  V.  Johnson  (*).  That  case  was  afllrmed  in  error  Q, 
the  court  in  giving  judgment  saying:  "It  would  be  an  infi- 
nite trouble  for  him  in  the  reversion  to  seek  his  remedy  for 
waste  done,  if  the  law  did  oblige  him  to  stay  till  there  was 
a  rightful  administrator ;  and  it  is  not  to  be  doubted  but  that 
there  may  be  an  executor  de  son  tort  of  a  term  for  years." 
Since  the  time  of  Lord  Raymond,  it  has  always  been  usual 
to  declare  against  an  executor  as  an  assignee.  The  rever- 
ed) 8  Lev.,  35.  («)  3  M<xi.  90. 
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sioners,  finding  one  in  possession  who  pays  them  the  rent, 
could  only  charge  him  npon  the  covenant :  and  he  was  es- 
topped from  denying  that  he  was  tenant. 

j^renticey  Q.C.  (G.  Francis  with  him),  for  the  defendant: 
Upon  the  death  of  the  lessee,  Henry  Godden,  in  1814,  his 
widow,  Ann  Godden,  obtained  administration  to  his  effects, 
and  the  estate  in  this  term  remained  in  her  until  her  death 
in  1843.  Upon  her  death,  G.  S.  Heales, .the  defendant's 
father,  took  possession,  and  so  became  executor  de  son  tort; 
and  the  estate  remained  in  him  until  his  death,  in  1856.  The 
contention  of  the  plaintiffs  is  that,  after  that  event,  the  pres- 
ent defendant  became  executor  de  son  tort  by  reason  of  the 
acts  done  by  him  as  described  in  paragraphs  13  and  14  of  the 
case.  But  all  those  acts  were  done  by  him  as  the  agent  of 
his  mother.  The  defendant,  as  executor  of  his  father,  is  not 
responsible  for  any  acts  done  by  his  father  as  executor  de  son 
tort:  Anonymous  Q).  And  in  PauU  v.  Simpson  (*)  it  was  held 
that  a  party  who  knowingly  receives  a  chattel  from  an  exec- 
utor de  son  torty  and  deals  with  it  as  his  own,  does  not  him- 
self become  thereby  executor  de  son  tort.  Patteson,  J.,  there 
saysC):  "The  authority  of  Godolphin(*)  is  precise  on  the 
point  that,  if  one  takes  goods  of  the  deceased  and  hands  them 
to  another,  this  shall  charge  only  the  giver  as  executor  de  son 
tort  And,  in  the  present  case,  if  there  was  no  evidence  that 
the  defendant  was  executor  de  son  tort^  there  was  no  evi- 
dence that  the  assignment  came  [to  him]  by  operation  of  law.'' 
It  is  not  enough  to  show  that  the  defendant  is  estopped  from 
Baying  that  he  was  tenant.  The  plaintiffs  must  snow  that 
the  wnole  estate  vested  in  him,  and  that  he  is  assignee 
*of  the  lease.  In  Hill  v.  Curtis  (*),  it  was  held  that,  [183 
if  an  executor  de  son  tort  hands  over  part  of  the  property  of 
which  he  has  wrongfully  possessed  himself  to  a  second  per- 
son, that  person  may  possibly  be  sued  in  equity,  but  he  is 
Bot  liable  as  executor  de  son  tort. 

[Denman,  J.:  The  ground  of  the  decision  in  that  case  is 
thus  stated  in  1  Williams  on  Executors,  7th  ed:  264  (n):  "  It 
was  held  by  Wood,  V.C,  that,  where  A.  took  possession  of 
goods  as  the  agent  of  B.  and  by  his  order,  and  B.  afterwards 
took  out  administration,  the  agency  and  order  prevented  the 
act  of  A.  from  being  the  act  of  an  executor  de  son  tort;  for 
the  tort  of  B.  was  purged  by  his  becoming  administrator, 
and  his  order  became  rightful  a&  initio^  so  that  the  agent's 
act  was  also  purged." 

(»)  2  Mod.,  293.  (*)  Godolph.  Orphan's  Legacy,  p.  91. 

(«)  9  Q.  B.,  866.  (»)  Law  Kep.,  1  Eq.,  90. 

(•)  9  Q.  B.,  at  p.  870. 
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Brett,  J. :  If  a  stranger  would  be  liable  as  executor  de 
son  torty  would  the  defendant  be  less  so  because  he  is  his 
father's  son?] 

UdaU  was  not  called  upon  to  reply. 

Keating,  J.:  This  action  is  brought  against  the  defen- 
dant upon  the  covenants  contained  in  a  lease  dated  the  29th 
of  August,  1810,  made  by  one  William  Dalby,  by  which 
the  premises  in  question  were  demised  to  one  Henry  Godden 
for  a  term  of  61 J  years  (wanting  ten  days)  from  the  29th  of 
September,  1809,  at  the  yearly  rent  oi  £12  12^.,  and  with 
the  usual  covenants  to  repair,  &c.     Henry  Godden  held  tiie 

E remises  until  his  death ;  and  on  the  28th  of  January,  1814, 
is  widow  took  out  administration  to  his  effects,  and  so  be- 
came assignee  of  the  term  vested  in  Henrj^  Godden,  and  was 
Sossessed  of  the  lease  until  her  death,  which  took  place  in 
anuary,  1843.  She  left  two  daughters,  one  of  whom  mar- 
ried G.  S.  Heales,  and  was  the  mother  of  the  defendant 
No  further  administration  was  taken  out  to  the  effects  of 
Henry  Godden ;  but  G.  S.  Heales  entered  into  the  receipt 
of  the  rent,  and,  after  jjayment  of  the  ground-rent,  appro- 
priated the  balance  to  his  own  use.  He  died  in  December, 
1856,  and  thenceforth  the  defendant  (his  son)  entered  bo  far 
into  the  possession  of  the  premises  that  he  let  them  and  re- 
ceived the  rent,  paying  the  ground-rent,  and  handing  over 
the  balance  to  lus  mother  during  her  life- time :  and  on  her 
184]  death,  in  April,  1863,  he  continued  to  receive  the  *rents, 
and  appropriated  them  to  the  use  of  his  sisters  and  himself. 
He  is  now  charged,  as  executor  de  son  tort,  as  assignee  of 
the  term.  I  am  of  opinion  that  he  is  properly  so  charged. 
There  seems  to  be  no  doubt  that  an  executor  de  son  tort  may 
be  charged  as  assignee  of  a  term  if  he  in  any  way  interferes 
with  the  term.  It  has  been  contended  that  the  defendant 
could  not  be  so  charged  during  the  life -time  of  his  mother, 
inasmuch  as  he  merely  received  the  rent  as  her  agent :  and 
perhaps  the  case  of  PauU  v.  Simpson  (*)  would  justify  that 
argument.  In  that  case  the  defendant  was  sought  to  be 
charged  in  respect  of  a  term  handed  to  him  by  the  widow 
of  an  intestate  lessee  without  taking  out  administration: 
and  the  Court  of  Queen's  Bench  held  that  the  holding  pos- 
session of  the  premises  during  the  life-time  of  the  widow 
did  not  constitute  the  defendant  an  executor  de  son  tort,  so 
as  to  make  him  chargeable  as  assignee  of  the  term.  But 
here  the  defendant,  upon  the  death  of  his  mother,  continued 
to  take  the  rents  and  apply  them  to  his  own  use.  That  case, 
therefore,  seems  to  me  to  be  an  authority  in  point  to  show 

0)  9  Q.  B,,  866. 
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that  he  thereby  became  executor  de  son,  tort  bo  as  to  make 
him  chargeable  as  assignee  of  the  term ;  and  he  continued 
so  .until  the  end  of  the  term,  when  the  premises  were  given 
up  out  of  repair  and  with  rent  unpaid.  I  think  he  is  prop- 
erly charged  as  assignee  in  respect  of  both.  To  hold  other- 
wise would  create  an  unjust  state  of  things ;  the  landlord 
can  know  but  littie  of  the  way  in  which  the  estate  devolves; 
and  the  defendant  might  take  the  profits  and  escai)e  liability 
for  the  head  rent.  I  tnink  the  plaintiffs  are  entitled  to  judg- 
ment. 

Brett,  J.:  This  action  is  brought  by  the  plaintiffs  against 
the  defendant  upon  covenants  in  a  lease  of  which  he  has 
become  assignee,  or  with  regard  to  ^hich  he  has  put  himself 
in  such  a  position  that  he  cannot  deny  his  liability  as 
assignee.  It  should  be  observed  that  it  is  not  an  action 
brought  by  him  so  as  to  make  it  incumbent  on  him  to  prove 
his  title ;  but  an  action  against  him.  The  lease  was  granted 
to  Henry  Godden,  his  executors,  administrators,  and  assigns, 
in  the  ordinary  form.  Upon  the  death  of  Henry  Godden, 
his  widow  became  his  administratrix  properly,  and  assignee 
of  the  lease.  She  died.  Her  son,  GF.  S.  Heales,  the  father 
of  *the  defendant,  without  taking  out  letters  of  ad-  [185 
ministration,  took  possession  of  the  lease.  He  thereby  not 
only  became  executor  de  son  tort  of  G.  S.  Heales ;  but  he 
took  possession  of  the  property  under  this  demise,  and  so 
became  executor  (fo  son  tori  ot  the  term.  Upon  his  death 
6.  S.  Heales  left  a  widow.  He  made  no  will,  and  no  ad- 
ministration was  taken  out  to  his  effects.  The  defendant, 
his  son,  let  the  premises,  received  the  rent,  and  paid  the 

f  round-rent,  handing  over  the  surplus  to  his  mother,  whom 
e  assumed  to  be  entitled  to  it.  If  in  doing  this  the  defen- 
dant was  acting  as  the  agent  of  his  mother,  she  would  be 
executor  de  son  tort^  and  for  the  time  assignee  of  the  term, 
or  at  any  rate  she  would  have  been  estopped  from  denying 
that  she  was  so:  but  the  defendant  could  not  be  dealt  with 
as  assignee,  provided  he  had  not  interfered  by  taking  pos- 
session of  the  term  as  Ids  own.  But,  even  during  the  life- 
time of  his  mother,  there  was  evidence  which  would  have 
justified  a  jury  in  finding  that  he  acted,  not  as  agent  of  his 
mother,  but  on  his  own  behalf,  notwithstanding  that  he 
chose  to  pay  over  the  balance  of  the  rent  to  his  mother ; 
because  there  was  evidence  that  he  let  the  premises  in  his 
own  name  to  sub-tenants.  It  is  at  all  events  doubtful  whether 
the  mere  fact  that  his  mother  was  living  would  have  pre- 
vented a  jury  from  finding  that  he  was  assignee  of  the  term. 
There  was  strong  evidence  of  his  having  done  more  than  was 
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done  by  the  defendant  in  Paull  v.  Simpson  (*).  But,  how- 
ever that  mav  be,  after  his  mother's  death,  he,  intending  to 
act  for  himself,  continued  to  receive  the  rents  and  to  pay 
the  ground-rent.  It  is  impossible  that  he  can  after  that  den^ 
that  he  held  as  tenant  under  the  terms  of  the  lease.  It  is 
said  that  he  cannot  be  chargeable  as  executor  de  son  tortj 
because  both  his  father  and  mother  were  executor  and  execu- 
trix de  son  tort  But,  if  a  mere  stranger  acting  as  the  de- 
fendant did  would  be  chargeable  as  assignee,  that  circum- 
stance could  not  prevent  him  from  being  liable  in  the  same 
way.  I  agree,  therefore,  that  the  plaintiffs  are  entitled  to 
judgment. 

Denman,  J.:  I  am  of  the  same  opinion.  It  is,  I  think, 
unnecessary  (though  I  entertain  no  d!oubt  on  the  subject)  to 
decide  that  the  defendant  was  executor  de  son  tort,  strictly 
186]  8i)eaking.  At  *aU  events,  the  facts  stated  in  the  spe- 
cial case  show  that  he  is  assignee  of  the  term,  and  estopped 
from  denying  that  he  held  under  the  lease.  In  Bucktoorth 
V.  Simpson  O,  A.  demised  to  B.  certain  lands  and  premises 
for  one  year  certain,  and  thence  from  year  to  year  so  long 
as  the  parties  should  think  proper,  with  power  to  determine 
the  term  on  giving  a  certain  notice  to  quit,  and  the  lease  con- 
tained various  terms  and  conditions  as  to  the  management 
of  the  lands  and  repairing  the  buildings.  The  lessee  died, 
and  his  executors  entered  into  the  occupation  of  the  prem- 
ises, and  continued  to  occupy,  and  paid  rent.  And  it  was 
held  that  they  were  chargeable  in  their  personal  character 
upon  the  terms  contained  in  the  original  demise ;  their  con- 
tinuing to  occupy,  and  the  landlord's  abstaining  from  giving 
notice  to  quit,  raising  an  implied  promise  on  their  part  to 
abide  by  the  terms  of  the  original  contract.  The  same  prin- 
ciple is  applicable  here.  All  the  cases  as  to  charging  {parties 
in  the  character  of  executor  de  son  tort  are  considered  in 
the  last  edition  of  Williams  on  Executors,  in  the  notes  at 
p.  264  and  other  pages.  It  seems  to  turn  upon  the  question 
whether  the  party  has  interfered  as  the  agent  of  one  who 
afterwards  turns  out  to  be  the  rightful  executor.  There  is 
nothing  there  which  would  aid  the  present  defendant  I 
think  he  was  clearly  liable  to  be  charged  as  assignee,  and 
therefore  that  the  plaintiffs  are  entitled  to  judgment 

HoNYMAN,  J.:  It  is  not  necessary  to  decide  whether  or  not 
the  defendant  waa  executor  de  son  tort.  He  is  charged  here 
as  assignee  of  the  term :  and,  looking  at  the  facts  stated  in 
the  special  case,  if  I  were  sitting  as  a  juryman,  I  must  con- 
fess I  should  incline  to  infer  that  there  had  been  an  actual 

(»)  9  Q.  B.,  366.  C)  1  C.  M.  «k  R.,  834. 
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assignment  to  him.    There  is  nothing  in  the  case  of  PavU 
T.  Mmpson  (')  that  is  at  all  opposed  to  that  notion. 

Jvdgment  for  the  plmnbiffs. 

Attorney  for  plaintiffs :  TTiomds. 
Attorney  for  defendant :  L.  J.  Dale. 

0)  9  Q.  B.,  865. 


[Law  Reportfl,  9  Common  Fleas,  187.] 
Jan.  28, 1874. 

*Re  Stephens.  [187 

FratiMB-^Takmg  DocumenU  off  the  FiU, 

Certain  docnments  relating  to  the  shipment  of  goods  at  Bombay  having  been  re- 
tomed  annexed  to  a  commission  issued  to  that  place  for  the  purpose  of  taking  evi- 
dence in  an  action  brought  in  this  court  upon  a  policy  of  insurance  on  part  of  the 
fi^oods  so  shipped,  and  a  mandamtu  having  issued  for  the  examination  of  witnesses 
in  an  action  brought  in  the  Court  of  Exchequer  upon  a  policy  on  other  zoods  alleged 
to  have  been  shipped  on  board  the  same  vessel,  on  the  execution  of  which  writ  the 
aame  documents  would  be  required  for  the  purpose  of  identification  or  otherwise, — 
application  was  made  to  this  court  for  leave  to  take  them  from  the  office  for  the  pur- 
pose of  their  being  sent  out  to  Bombay  with  the  mandamut. 

Tlie  court  refused  the  application,  inasmuch  as  the  case  in  this  court  was  wb 
fudice,  and  the  documents  in  question  might  still  be  required  here ;  but  they  suff- 
gOBlbbd  an  application  to  the  Court  of  Exchequer  for  leave  to  annex  to  the  ma9i£t- 
fmu  office  or  photographic  copies. 

An  action  was  brought  in  the  Court  of  Exchequer  by 
Stephens  and  others  against  The  Imperial  Royal  Azienda. 
Assicnratrice  of  Trieste  upon  a  policy  of  insurance  for 
J62,000  on  260  bales  of  cotton  alleged  to  have  been  shipped 
at  Bombay  in  M^,  1870,  on  board  the  Aurora,  for  Ever- 
pool ;  the  plaintim  claiming  as  for  a  total  loss.  Issue  was 
joined  in  tnat  action  on  the  7th  of  December,  1871, — one  of 
the  issues  being  whether  the  cotton  was  shipped  or  not. 
Other  cotton  besides  the  above-mentioned  260  bcQes  was  also 
alleged  to  have  been  shipped  by  the  Aurora,  which  was 
insured  by  Messrs.  Irving,  Ebsworth  &  Co.,  by  a  policy 
with  the  Alliance  Marine  Insurance  Co.  of  London,  an  action 
n])on  which  policy  is  still  pending  in  this  court.  For  the 
purpose  of  obtaining  evidence  in  the  action  of  Bbsworth  v. 
Alliance  Marine  Tmurance  Co.  as  to  the  shipment  of  the 
cotton,  a  commission  was  issued  to  Bombay,  and  was  re- 
turned with  the  evidence  taken  thereunder,  and  having 
annexed  to  the  commission  the  various  shipping  docu- 
ments and  custom  house  pass-nole  and  other  oooks  and 
documents  relating  to  such  shipment.  These  books,  docu- 
8  Eng.  Rep.  61 
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ments,  and  pass-note  related  to  and  contaijied  entries  and 
matters  relating  to  the  250  bales  of  cotton  in  question  in  the 
action  of  Stevens  v.  Imperial  Royal  Azienda  Assiatrdtrice 
of  IViestej  in  the  Excheq  uer,  as  well  as  to  the  cotton  insured 
by  Irving,  Ebsworth  &  Co. 

The  case  of  Ebsworth  v.  Alliance  Marine  Insurance  Co. 
188]  is  now  *pending  in  the  Exchequer  Chamber,  and  all 
the  documents  above  mentioned  are  now  in  the  custody  of 
this  court,  awaiting  the  decision  of  the  Court  of  Error  (*). 

On  the  16th  of  January,  1872,  the  Court  of  Exchequer 
made  an  order  in  the  case  of  Stephens  v.  Imperial  Royal 
Azienda  Assicuroirice  of  Trieste  that  a  mandamus  should 
issue  directed  to  the  chief  justice  and  othe/  justices  of  the 
Hiffh  Court  of  Judicature  of  Bombay,  directing  them  to 
hold  a  court  for  the  examination  viva  voce^  on  oath  or  affir- 
mation, of  witnesses  on  behalf  of  the  plaintiffs  and  the 
defendants  respectively  in  that  action ;  and  the  trial  of  the 
action  was  postponed  until  the  return  of  the  writ. 

Upon  an  affidavit  of  the  above  facts,  and  also  alleging 
that,  for  the  purpose  of  giving  due  effect  to  the  above  order, 
and  for  the  purpose  of  obtaining  evidence  as  to  the  ship- 
ment of  the  250  bales  of  cotton  on  board  the  Aurora,  and 
also  with  a  view  of  refreshing  the  memory  of  the  witnesses 
to  be  examined  under  such  order,  it  would  be  necessary  to 
place  in  the  hands  of  the  witnesses  the  several  shipping 
documents,  custom  house  pass-note,  and  other  books  and 
documents  relating  to  the  shipment  of  the  cotton  on  board 
the  Aurora,  so  filed  in  this  court  as  aforesaid. 

MLeod  moved  for  a  rule  or  order  that  the  documents  re- 
ferred to  might  be  taken  oflf  the  files  of  this  court,  and  sent 
out  to  Bombay  with  the  mandamus^  otherwise  the  proceed- 
ings under  the  writ  would  be  abortive.  Notice  of  the  appli- 
cation had  been  given  to  all  the  parties  interested. 

[BLEATING,  J. :  The  difficulty  will  be  that  the  documents 
when  returned  will  be  returned  with  the  mandamv^s  of  tiie 
Court  of  Exchequer. 

Lord  Coleridge,  C.  J. ,  suggested  that  an  application  might 
be  made  to  the  Court  of  Exchequer  to  allow  office-copies  of 
the  documents  to  be  sent  out.] 

.  It  may  be  that  it  may  be  necessary  to  identify  the  hand- 
writing to  some  of  the  documents. 

[Lord  Coleridge,  C.  J.:  That  difficulty  might  be  got  over 
by  taking  photographic  copies, — a  thing  which  is  by  no 
means  uncommon  at  the  present  day.] 
189]    *Copies  might  be  deposited  in  the  office  of  this  court 

Q)  See  Law  Rep.,  8  C.  P.,  696. 
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Lord  Coleridge,  C.  J.:  The  documents  might  possibly  be 
wanted  in  the  action  in  this  court.  If  the  Court  of  Exche- 
quer should  make  any  difficulty  in  adopting  our  suggestion, 
you  may  apply  to  us  again.  I  do  not  like  to  make  a  prece- 
dent which  might  lead  to  inconvenience  on  future  occasions. 

The  rest  of  tne  court  concurring, 

RvZe  refused. 

Attorneys  for  plaintiflfs :   Westfall^  Roberts  &  Barlow. 
Attorneys  for  defendants :   WaUonSy  Bubh  &  WaUons. 


pjaw  Reports,  9  Common  Pleas,  189.] 
Jan.  81,  1874. 

OiTLTON  V.  Radcliffe. 

Chwrt  of  Common  Pleas,  Lancaster — Service  of  WrU  out  of  Uu  Jurisdiction — Appear* 

ance — Waiver, 

A  writ  was  issued  out  of  the  Court  of  Common  Heas  at  Lancaster,  which  is  a  supe- 
rior court,  for  a  cause  of  action  cognizable  by  that  court,  but  which  arose  beyond  its 
jarisdiction.  The  service  was  upon  the  defendants  attorney  beyond  the  jurisdiction ; 
and  he  gave  an  undertaking  to  appear  and  did  appear  for  the  defendant : 

Held,  that  the  irregularity  in  the  service  was  cured  by  the  appearance. 

This  was  an  action  brought  for  the  hire  of  sacks.  The 
whole  cause  of  action  arose  and  both  parties  resided,  the 
plaintiff  in  Northampton  and  the  defendant  in  Shropshire, 
out  of  the  jurisdiction  of  tlie  Court  of  Common  Pleas  at 
Lancaster.  The  writ  of  summons  was  issued  out  of  that 
court,  and  was  sent  to  the  defendant's  attorney  at  Stone,  in 
Staffordshire,  which  is  also  beyond  the  jurisdiction,  and  he 
gave  an  undertaking  to  appear  and  did  appear  to  it. 

A  summons  was  obtain^  by  the  defendant  to  set  aside 
the  writ  and  subsequent  proceedings  on  the  ground  that  the 
service  of  the  writ  was  a  nullity,  and  that  the  Court  of  Com- 
mon Pleas  at  Lancaster  had  no  jurisdiction  to  issue  the  writ 
or  to  entertain  the  suit.  Martm,  B.,  at  chambers,  referred 
the  matter  to  the  court. 

Jan.  20.  OuUy  obtained  a  rule  nisi  in  the  terms  of  the 
summons.  He  referred  to  4  &  5  Wm.  4,  c.  62,  and  32  &  33 
Vict.  c.  37,  *relating  to  the  practice  and  proceedings  [190 
of  the  Court  of  Common  Pleas  at  Lancaster,  and  to  tne  Com- 
mon Law  Procedure  Acts,  1852  (15  &  16  Vict.  c.  76),  s.  229, 
1854  (17  &  18  Vict.  c.  125),  s.  100,  and  1860  (23  &  24  Vict. 
c.  126),  s.  40,  and  to  the  cases  of  Morgan  v,  Johnson  Q) 
and  Roberts  v.  Spurr  (•). 

0)  1  H.  Bl.,  628.  (»)  8  Dowl,  661. 
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Jan.  31.  jB.  O.  Williams  showed  cause:  This  was  at 
most  a  mere  irregularity.  The  Court  of  Common  Pleas  at 
Iiancaster  has  iurisdiction  over  all  causes  of  action,  whether 
they  arise  within  the  county  of  Lancaster  or  not;  it  is 
enough  if  the  defendant  happens  to  be  within  the  jurisdic- 
tion, and  is  served  within  it.  In  BocotCs  Abridgment, 
Courts  Paldtindte^  it  is  said:  "The  palatinate  courts  are 
sui)erior  courts  of  record  which  exercise  a  jurisdiction  within 
their  own  precincts  in  as  ample  a  manner  as  the  courts  of 
Westminster,  into  which  thelSi^ing's  ordinary  writs  do  not 
run."  And  in  the  margin,  referring  to  4  Inst.  204,  213, — 
"Is  a  general  court  for  all  subjects  of  the  palatinate,  and 
not  merely  for  causes  arising  within  the  palatinate ;  and 
therefore,  if  a  debtor  goes  from  a  foreign  into  a  palatinate 

{'urisdiction,  his  obligations  go  along  with  him  as  much  as  if 
le  removed  from  one  kingdom  to  another ;  and  he  may  be 
sued  there  though  the  cause  of  action  arose  not  within  such 

Particular  jurisdiction."  OilberVs  History  of  the  Common 
leas,  p.  189,  is  to  the  same  effect.  In  Peacock  v.  Bell  (') 
the  rule  for  jurisdiction  was  laid  down,  viz.  "that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior 
court  but  that  which  specially  appears  to  be  so ;  and,  on  the 
contrary,  nothing  shall  be  intended  to  be  within  the  juris- 
diction of  an  inferior  court  but  that  which  is  so  expressly 
alleged."  Prior  to  the  passing  of  the  Common  Law  Proce- 
dure Act,  1862  (15  &  16  Vict.  c.  76),  ss.  18,  19,  a  debtor  resi- 
dent abroad  was  not  amenable  to  the  process  of  the  courts 
at  Westminster ;  but,  if  he  were  servea  with  process  abroad, 
and  chose  to  appear  to  it,  all  objection  to  tne  process  was 
waived.  Those  provisions  were  enacted  for  the  purpose  of 
rendering  amenaole  to  our  process  persons  who  before  were 
not  so:  see  the  cases  referred  to  in  Day's  Common  law 
Procedure  Acts,  4th  ed.  p.  50  et  seq.  The  palatinate  court 
191]  is  in  the  same  position  as  the  courts  at  *Westminstep 
in  that  respect.  If  the  party  be  served  out  of  the  jurisdic- 
tion, the  cause  beinff  one  over  which  the  palatinate  court 
has  a  general  jurisdiction,  and  he  chooses  to  appear,  all 
irregularity  is  waived.  It  is  laid  down  generally  in  all  the 
books  of  practice  that  appearance  cures  any  irregularity  in 
the  process  or  service. 

[Brett,  J.:  Suppose  the  cause  of  action  were  local,  and 
both  parties  residea  out  of  the  jurisdiction,  would  the  want 
of  junsdiction  be  supplied  by  appearance  \  Or,  suppose  the 
cause  of  action  arose  between  two  foreigners  abroad,  irre- 
spective of  any  statute,  and  the  debtor  was  served  abroad, 

(»)  Notes  to  1  Wme.  Saund.,  96. 
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and  he  chose  to  appear,  would  such  appearance  give  juris- 
diction !] 

It  is  enough  if  you  get  the  partjr  within  the  jurisdiction, 
the  cause  being  one  which  is  cognizable  by  the  local  juris- 
diction. In  J^orbes  v.  Smith  {')y  a  British  subject  residing 
in  France  was  there  served  with  a  writ  of  summons  in  the 
fonn  prescribed  by  s.  18  of  the  Common  Law  Procedure 
Act,  1852.  The  writ  was  specially  indorsed  with  a  claim  in 
respect  of  promissory  notes  made  abroad.  The  defendant 
appeared  to  the  writ,  and  after  declaration  found  that  the 
cause  of  action  did  not  arise  within  the  jurisdiction  of  the 
court,  and  was  not  in  respect  of  a  breach  of  a  contract  made 
within  the  jurisdiction,  whereupon  he  applied  to  set  aside 
the  writ  and  proceedings  under  it :  and  it  was  held  that  there 
was  no  irregularity  in  the  writ  itself,  and  that  the  defendant 
by  appearing  had  given  the  court  jurisdiction.  Martin,  B., 
tnere  says  (') :  "When  a  person  is  served  with  such  a  writ, 
one  of  two  courses  is  open  to  him :  he  may  either  appear  or 
pot.  If  he  does  not  appear,  no  further  proceedings  can  be 
taken  on  the  writ,  except  upon  an  affidavit  that  there  is  a 
cause  of  action  which  arose  within  the  jurisdiction,  or  in  re- 
spect of  the  breach  of  a  contract  made  within  the  jurisdic- 
tion. But,  if  he  does  appear,  the  question  becomes,  whether 
the  court  has  jurisdiction  in  the  cause.  It  is  argued  that 
until  declaration  the  defendant  has  no  means  of  knowing 
the  cause  of  action.  But  he  might  have  obtained  a  sum- 
mons for  particulars  under  the  20th  of  Reg.  Gen.  H.  T.  1853, 
which  expressly  says  that  an  order  for  particulars  may  be 
made  before  appearance.  Instead  of  doing  so,  he  appears 
to  the  action.  I  think  that,  even  if  a  *foreigner  came  [192 
before  the  court  and  stated  that,  being  in  ignorance  what 
course  to  pursue,  he  appeared,  the  court  would,  except  un- 
der very  i)eculiar  circumstances,  deal  with  him  as  with  any 
other  person,  and  refuse  his  application  to  set  aside  the  ap- 
pearance." 

[KeatinA,  J. :  That  case  was  acted  upon  in  a  subsequent 
case  of  Stanjforth  v.  Richmond  (*).] 

Schibsby  V.  Westenholz  {*)  was  alsoi^referred  to. 

GhMpj  in  support  of  the  rule :  By  4  &  5  Wm.  4,  c.  62, 
B.  1,  the  writ  must  be  served  in  the  county  palatine,  and 
*'not  elsewhere ;"  and  the  Common  Law  procedure  Acts, 
1852  (s.  229),  1864  (s.  100),  and  1860  (s.  40),  which  extend 
some  of  the  provisions  of  those  acts  (and,  amongst  others, 
ss.  18  and  19  of  the  act  of  1852,  relating  to  the  issuing  and 

(«)  10  Ex.,  717;  24  L.  J.  (Ex.),  167.  (»)  13  W.  R.,  724. 

{^)  10  Ex.,  at  p,  728.  (*)  Law  Rep.r  6  Q.  B.,  165. 
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service  of  writs  elsewhere  than  within  the  jurisdiction),  to 
the  courts  of  the  counties  palatine,  contain  the  same  limit 
of  those  jurisdictions.  Most  of  the  cases  have  arisen  upon 
8.  18  of  the  Common  Law  Procedure  Act,  1852.  Under  that 
section,  all  that  is  necessary  to  make  the  writ  and  service 
regular  is,  that  the  defendant  is  a  British  subject,  and  that 
the  cause  of  action  arose  within  the  jurisdiction  of  the  court, 
or  that  it  was  in  respect  of  the  breach  of  a  contract  made 
within  the  jurisdiction.  In  Forbes  v.  Smith  (*),  the  writ  was 
not  a  nullity  when  sued  out  and  served :  both  writ  and  ser- 
vice appeared  to  be  regular;  and  it  was  only  when  the 
declaration  was  delivered  that  the  defendant  ascertained 
that  the  cause  of  action  did  not  arise  within  the  jurisdic- 
tion of  the  court  J  and  then  it  was  too  late  to  move  to 
set  aside  the  service.  Here,  it  is  conceded  that,  to  give 
jurisdiction,  the  writ  must  be  served  within  the  limits  ofthe 
palatinate. 

[Brett,  J.:  Where  the  court  has  a  general  jurisdiction 
over  the  subject-matter,  the  parties  being  before  it,  can  it  not 
look  behind  the  writi] 

If  the  writ  or  the  service  be  an  absolute  nullity,  appear- 
ance cannot  cure  it.  In  Morqan  v.  Johnson  (*),  it  was  held 
that  service  of  a  notice  of  declaration  on  a  Sunday;  was  bad, 
though  the  defendant  accepted  it  knowing  it  to  be  irregular ; 
the  court  saying, — "  The  defendant  could  not  by  his  accept- 
ance waive  the  irregularity." 

1931  *[Brett,  J.:  Because  the  service  of  process  on  a 
Sunday  is  by  29  Car.  2,  c.  7,  s.  6,  void  to  all  intents  and 
purposes,  and  incapable  of  being  made  good  by  any  waiver 
of  tne  party :  Taylor  v.  PhiUips  (■).] 

The  4  &  5  Wm.  4,  c.  62,  s.  1,  expressly  provides  that  the 
writ  shall  be  served  "in  the  county  palatine,  and  not  else- 
where." The  service  elsewhere  is  therefore  void  to  all  in- 
tents and  purposes. 

[Keating,  J.:  Suppose  the  defendant,  not  having  been 
served  at  all,  but  havmg  heard  of  the  writ,  went  into  the 
county  of  Lancaster  and  entered  an  appearance, — could  he 
afterwards  have  applied  to  set  aside  the  writ  ?] 

No  waiver  can  give  validity  to  a  nullity.  In  Roberts  v. 
Spurr{*)  it  was  held  that  an  interlocutory  judgment  signed 
without  an  appearance  entered  was  a  nullity,  and  could  not 
be  waived.  Williams,  J.,  in  giving  judgment,  refers  to 
Oarratt  v.  Hooper {^)j  where  Taunton,  J.,  says, — "There  is 

(»)  10  Ex.,  Ill;  24  L.  J.  (Ex.),  167.  {*)  8  Dow).,  661. 

C)  1  H.  Bl.,  628.  (*)  1  DowL,  28. 

(3)  3  East,  155. 
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this  difference  between  an  irregularity  and  a  nullity: 
an  insularity  may  be  waived,  but  a  nullity  cannot.  It 
is  not  in  the  power  of  the  party  to  waive  it;  as  the  act 
of  Parliament^*)  declares  it  to  be  a  nuUity,  the  court 
is  so  to  judge  of  it."  And  see  Com.  Dig.  FraTichises 
(D.  3.) 

Keating,  J. :  This  is  a  rule  to  set  aside  proceedings  in  the 
Court  of  Common  Pleas  at  Lancaster  on  the  groundof  want 
of  jurisdiction.  The  facts  are  these :  The  writ  was  sued  out 
of  the  palatinate  court  in  respect  of  a  cause  of  action  not 
arising  within  the  jurisdiction  of  that  court,  and  sent  to  the 
defendant's  attorney,  who  also  resided  out  of  the  jurisdic- 
tion. The  latter,  hieing  duly  authorized  to  act  for  the  de- 
fendant, accepted  the  service,  and  entered  an  appearance 
thereto.  And  the  question  is,  whether  the  fact  of  the  writ 
having  been  served  out  of  the  jurisdiction  makes  the  subse- 
quent proceedings  void ;  in  other  words,  whether  the  ap- 
pearance of  the  defendant  by  his  attorney,  though  the 
service  was  such  that  he  was  not  bound  to  appear,  gives  the 
palatinate  court  jurisdiction.  I  am  of  opinion  that  the  ap- 
pearance did  waive  the  objection  to  the  jurisdiction.  It 
app^rs  from  the  authorities  which  have  been  cited  by  Mr. 
Williams  that  the  Court  of  Common  Pleas  at  Lancaster  is 
*a  sujjerior  court :  and  in  Peacock  v.  Bell  (')  it  is  laid  [194 
down  in  the  most  direct  terms  "that  nothing  shall  be  in- 
tended to  be  out  of  the  jurisdiction  of  a  superior  court  but 
that  which  specially  appears  to  be  so,  and  on  the  contrary, 
nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  that  which  is  so  expressly  alleged."  The 
Court  of  Common  Pleas  at  Lancaster,  therefore,  is  put  ex- 
actly on  tiie  same  footing  as  a  superior  court.  This  ques- 
tion came  to  be  considered  in  the  Court  of  Exchequer  in 
Forbes  v.  Smith  (*)  under  s.  18  of  the  Common  Law  Proce- 
dure Act,  1852.  A  British  subject  residing  abroad  was 
served  with  a  writ  indorsed  with  a  claim  in  respect  of  prom- 
issorv  notes  made  abroad :  the  defendant  appeared ;  and  it 
was  held  that  the  appearance  waived  the  irregularitv  in  the 
service.  Martin,  B.,  in  his  judgment,  anticipates  the  very 
distinction  which  has  been  suggested  here.  ''  I  think,"  he 
says,  "that,  even  if  a  foreigner  came  before  the  court  and 
stated  that,  being  in  ignorance  what  course  to  pursue,  he 
appeared,  the  court  would,  excej)t  under  very  peculiar  cir- 
cumstances, deal  with  him  as  with  any  other  person,  and 
refuse  his  application  to  set  aside  the  appearance."     Here 

0)  4  A  6  Ann.,  c.  16,  8.  11.  («)  Notes  to  1  Wme.  Saund ,  96. 

(»)  10  Ex.,  717;  24  L.  J.  (Ex.),  167. 
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the  writ  was  duly  issued ;  and  what  in  effect  hapi)ens  is 
this :  the  defendant  (through  his  attorney)  having  heard  that 
a  writ  has  issued,  says  to  the  plaintiff's  attorney,  "You 
need  not  take  the  trouble  to  serve  me  :  I  will  appear :"  and 
he  does  enter  an  appearance.  I  think  the  rule  should  be 
discharged. 

Bbett,  J. :  I  apprehend  that  every  court,  whether  supe- 
rior or  inferior,  has  iurisdiction  over  all  matters  that  are 
properly  brought  before  it,  and  over  all  persons  who  are 
properly  brought  before  it.  Here,  the  action  is  brought  in 
file  Court  of  Common  Pleas  at  Lancaster.  The  objection 
amounts  in  effect  to  this,  that  the  court  had  no  jurisdiction 
over  eitheic  the  subject-matter  of  the  action  or  over  the  per- 
son of  the  defendant.  It  was  said  in  the  first  place  that  the 
court  had  no  jurisdiction  over  the  subject-matter,  inasmuch 
as  it  did  not  arise  within  the  county.  If  this  had  been  an 
inferior  court  without  parliamentary  iurisdiction,  I  should 
have  thouffht  that  objection  well  founded.  But  Peacock  v. 
195]  BellC)y  supported  by  *Bac.  Abr.  Courts  PalcUinatey 
and  Oilberffs  History  of  the  Common  Pleas,  189,  is  an  au- 
thority for  saying  that  the  palatinate  court  is  a  superior 
court,  and  has  jurisdiction  over  matters  arising  elsewhere 
than  within  the  county.  If  its  iurisdiction  had  been  con- 
fined to  the  limits  of  the  county,  1  should  have  thought  that 
that  would  have  made  it  a  court  of  inferior  jurisdiction. 
Then  it  is  said  that  the  court  had  no  jurisdiction  over  the 
person  of  the  defendant  here,  because  the  writ  was  not 
served  at  all,  or,  if  served,  was  served  out  of  the  iurisdiction 
of  the  court.  But  the  case  of  Forbes  v.  Smith  (')  decides 
that  jurisdiction  over  the  person  does  not  depend  upon  the 
service  of  the  writ.  It  is  true  that  a  party  residing  out  of 
the  jurisdiction  cannot  be  compelled  to  come  before  the 
court  without  service  of  the  writ,  or  that  which  amounts  to 
service :  that  would  be  contrary  to  natural  justice.  But, 
however  irregular  a  writ  may  be,  no  objection  can  be  taken 
to  it  on  that  grgund  after  the  defendant  has  chosen  to  ap- 
pear to  it.  1  must  not  be  understood  as  going  the  length  of 
saying  (indeed,  my  impression  is  the  other  way,)  that,  if  the 
court  nad  no  jurisdiction  over  the  subject-matter  of  the  ac- 
tion at  all,  the  defendant's  consent  by  appearing  would  give 
jurisdiction.     I  think  the  rule  must  be  discharged. 

Denman,  J.:  I  am  of  the  same  opinion.  The  case  of 
Morgan  v.  Johnson  ('),  which  was  so  much  relied  on  by 
Mr.  Gully,  is  altogether  inapplicable.    The  judgment  there 

(»)  Notes  to  1  Wms.  Saund.,  96.  (»)  10  Ex.,  717;  24  L.  J.  (Ex.),  167. 

(«)  1  H.  Bl.,  628. 
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proceeded  upon  the  CTOund  that  service  on  a  Sunday  is 
altogether  ilfegal,  and  not  a  mere  irregularity.  Mr.  Gully 
also  relies  on  4  &  5  Wm.  4,  c.  62,  s.  1,  which  enacts  that 
writs  sued  out  of  the  palatinate  court  shall  be  served  in  the 
county  palatine,  and  not  elsewhere.  But,  read  by  the  li^ht 
of  Forbes  v.  Smith  (*),  that  does  not  mean  that  a  service 
elsewhere  shall  be  such  a  nullity  as  to  be  incapable  of  waiver. 
By  his  subsequent  appearance,  the  defendant  admits  the 

e*  risdiction.  Actual  service  of  the  writ  is  not  essential, 
the  defendant  appears,  that  gives  the  court  jurisdiction 
to  proceed,  provided  the  subject-matter  of  the  action  is  one 
over  which  the  court  has  jurisdiction. 

HoNYMAN,  J.:  I  am  of  the  same  opinion.  The  palatinate 
court  having  jurisdiction  over  the  subject-matter,  all  that  4 
&  5  Wm.  4,  c.  62,  s.  1,  does,  is,  to  require  service  of  the 
writ  to  be  made  within  the  limits  of  the  county.  But,  if  the 
defendant  chooses  to  waive  it,  or  to  accept  service  out  of  the 
jurisdiction,  and  appears  to  the  writ,  I  am  at  a  loss  to  see 
what  irregularity  there  can  be  in  the  subsequent  proceedings. 

Bule  discharged. 

Attorneys  for  plainttflE:  Neal  &  Philpott,  for  Evans  & 
Lockett^  Liverpool. 

Attorneys  for  defendant :  Chester s^  Urquhart^  Bushy  & 
Mayhew^  for  O.  W.  Hodgkinson^  Stime^  Staffordshire. 

0)  10  Ex.,  717;  24  L.  J.  (Ex.),  167. 

A  Yolnntary  appearance  1b  equivalent  and  is  binding   upon  snch   defendant" 

to  a  personal  service.     There  is  no  snch  Brawn  v.  NickoU^  42  N.  Y.,  26. 

ihin^  as  an  appearance  under  protest  to  In  a  justice's  court,  although  jurisdic- 

the  jorisdiction  of  the  court.    Mahony  v.  tion   by  process  can  only  be  obtained 

Ptnnum,  1   Abb.   Pr.  Rep.,  84,  37,  88;  against  a  non-resident  by  a  short  sum- 

Watwon  V.  Cabot  Bonk,   5  Sandf.,  428 ;  mons,  yet,  if  he  appear  on  service  of  a 

Ortmgtr  v.  Swartz,  11  N.  Y.  Leg.  Obs.,  long  summons  and  answer  he  submits  to 

846.  the  jurisdiction  of  the  court  and  its  judff- 

In  New  York  the  Code  provides  that  ment  is  valid.     Clapp  v.  Graves,  26  N.  Y., 

*'A  voluntary  appearance  of  a  defendant  418. 

is  equivalent  to  personal  service  of  the  The  United  States  circuit  court  has  no 

Bommons  upon  him."    Code,  §  189,  and  common-law  jurisdiction.     Its  statutory 

cited  by  Mr.    Wait  in  nis  Code ;  jurisdiction  depends  upon  the  defendant 


SeKmnger  v.  ffickox,iQ  How.  114;  Brown  being  a  resident  of  the  district,  or  being 

V.  NuJwU,  42  N.  Y.  Rep.,  46.  served  therein  with  process. 

An  unqnalilied  appearance,  by  attor-        In  Oracle  v.  PahneTy  8  Wheaton,  699, 

ney,  is  sufficient  to  confer  jurisdiction,  the  Supreme  Court  of  the  United  States 

JTeCbnmcJE;  V.  Pffffuy/vama,  «fc.,  49  N.  Y.,  held  that:  "It  is  not  necessary  to  aver 

808-9;    Sanborn  v.'  Lefferti,    16    Abb.  on  the  record,  that  the  defeudnnt  in  the 

Prac  Rep.,  N.  S.  42.  Circuit  Court  was  an  inhabitant  of  the  dis- 

*'  A  judgment  secured  against  a  defen-  trict,  or  was  found  therein  at  the  thne  of 

dant  who  was  not  served  with  process,  serving  the  writ.     When  the  defendant 

and  had  no  knowledge  of  the  suit,  but  for  appears,  without  taking  the  exception,  it 

whom    an    attorney    appeared    without  is  an  admission  of  the  regularity  of  the 

aathority,  cannot  be  attacked  for  want  of  service." 
jnriediction  in  any  collateral  proceedings, 

8  Eng.  Rep.  62 
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[Law  Reports,  9  Common  PleaSi  196.] 
Jan.  30,  1874. 

196]  *Phillip8  v.  Milleb  and  Another. 

Vendor  and  Pureheuer — Sale  of  Real  Prcperty — IneumbroHoee — Temu  of  i 

TenaneUSf  Nbiiee  of 

Part  of  an  estate  consisted  of  three  farms  in  Hampshire,  and  in  that  county  valuationfl 
between  outgoing  and  incoming  tenants  for  hay,  straw,  and  manure,  are  made  at 
"fodder  Talue,"  which  is  lower  than  what  is  called  "market  valua"  The  three 
tenants  of  the  farms  held  under  verbal  agreements  from  year  to  year,  according  to 
the  custom  of  Hampshire.  In  April,  1868,  the  defendants,  who  were  devisees  of  the 
estates  on  trust  for  sale,  save  notice  to  the  tenants  to  quit  at  Michaelmas,  1869,  bat 
the  tenants  all^^  that  they  had  been  promised  leases  by  the  devisor,  and  ultimately 
it  was  agreed  that  if  they  would  ^ve  up  possession  according  to  the  notices,  the  hau 
year's  rent  due  at  Michaelmas,  1868,  should  be  remitted  to  them,  and  they  should  be 
entitled  at  the  termination  of  their  tenancies  to  be  paid  for  hay,  Ac.,  at "  market  valaei" 

In  June,  1868,  the  estate  was  put  up  for  sale  by  auction.  In  the  particulars  and 
conditions  of  sale  the  three  farms  were  described  as  in  the  occupation  of  the  tenants 
respectively  till  Michaelmas,  1869,  at  certain  rents;  and  certain  incumbrances,  sub- 
ject to  which  the  sale  was  made,  were  specified,  viz.  land  tax  and  tithe  rentNcharge; 
but  no  express  mention  was  made  of  the  above-mentioned  agreements  with  the  ten- 
ants. The  conditions  stipulated  that  the  property  should  be  taken  to  be  correctly 
described  as  to  quantity  and  otherwise,  and  that  if  any  error,  misstatement,  or  omis- 
sion should  be  discovered,  the  same  should  not  annul  the  sale  nor  should  any  com- 
pensation be  allowed,  and  that  the  rents  or  potoession  should  be  received  or  retained, 
and  tiie  outgoings  discharged  by  the  vendors  up  to  the  29th  of  September,  and  from 
that  day  by  the  purchaser.  The  property  was  Dought  in  at  the  sale  by  auction,  and 
Afterwards  sold  oy  private  contract  on  the  18th  of  July,  1868,  to  the  plaintiff.  The 
197]  contract  for  sale,  which  was  written  on  *a  copy  of  the  above-mentioDed  par- 
ticulars and  conditions,  described  the  property  purchased  as  the  property  mentioned 
in  the  foregoing  particulars,  and  as  being  purchased  subject  to  the  foregoing  con- 
ditions. At  the  time  the  plaintiff  bought  ne  had  no  knowledge  of  the  above-men- 
tioned agreements  with  the  tenants. 

Upon  nis  becoming  aware  of  and  objecting  in  respect  of  them,  it  was  agreed  that 
he  should  complete  without  prejudice  to  his  claim  to  be  indemnified  in  respect  of  the 
agreements  to  pay  the  tenants  market  instead  of  fodder  value  for  the  hay,  straw,  and 
manure. 

The  plidntiff  afterwards  paid  the  tenants  the  amount  of  the  valuations  of  hay,  Ac, 
at  market  value,  and  now  sought  to  recover  the  difference  between  that  and  fodder 
value  from  the  vendors : 

add,  that  upon  the  true  construction  of  the  contract  of  sale  there  was  nothing  to 
show  that  the  farms  were  to  be  conveyed  free  from  the  claim  of  the  tenants  to  be 
paid  at  market  value ;  but  that  the  contract  was  to  convey,  subject  to  the  existing 
tenancies,  of  which  the  agreements  to  pay  market  value  formed  terms,  and  that  upon  the 
authority  of  Jofnes  v.  Lichfidd  (Law  Rep.,  9  Eq.,  61),  notice  to  the  plaintiff  of  the 
tenancies  was  notice  to  him  of  aU  the  terms  of  such  tenancies,  and  consequently  that 
the  action  was  not  maintainable. 


I 


Special  case  stated  in  an  action  by  the  purchaser  against 
the  vendors  of  real  property.  The  facts  sufficiently  appear 
from  the  judgment. 

ChauTiell^  for  the  plaintiflf  (*) :  The  question  depends 
upon  the  interpretation  of  the  contract  between  .the  parties. 

(*)  As  will  be  seen  from  the  judgment,  been  thought  unnecessary  to  give  more 
the  case   was  twice  argued,  but  it  has     timn  the  second  arj^unient. 
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It  is  contended  that  the  contract  is  to  convey  free  from  all 
incumbrances  not  disclosed  to  the  purchaser  bv  the  contract. 
It  is  a  contract  to  convey,  subject  to  such  rights  as  the  ten- 
ants had  up  to  Michaelmas,  1869,  free  from  any  right  on 
their  part  to  occupy  after  that  time,  or  from  any  right  to  be 
paid  for  not  occupying.  The  agreements  made  with  the 
tenants  form  no  part  oi  the  terms  of  their  tenancies.  They 
were  mere  collateral  agreements  in  consideration  of  which 
they  abandoned  their  claim  to  leases.  If  that  be  so,  the 
doctrine  that  notice  of  a  tenancy  is  notice  of  all  the  terms  of 
it,  does  not  apply.  If  the  term  as  to  "market  value"  form 
part  of  the  tenancies,  then  the  term  as  to  remission  of  rent 
also  forms  part  of  it,  and  the  tenancies  were  erroneously  de- 
scribed in  the  particulars.  The  contract  was  a  contraict  to 
sell  with  possession  from  Michaelmas,  1869,  and  the  pur- 
chaser ought  not  to  have  to  bear  the  expense  which  the 
vendors  had  to  incur  in  order,  to  put  them  in  a  position  to 
perform  their  contract.  What  the  vendors  reaUy  did  was 
TO  *purcha8e  from  the  tenants  the  right  of  selling  with  [198 
possession  from  Michaelmas,  1869.  The  effect  of  what  the 
vendors  claim  would  be  to  make  the  purchaser  pay  part  of 
the  purchase-money  twice  over.  The  contract  is  for  the 
purchase  of  an  unincumbered  freehold  with  clear  right  of 

Sossession,  except  so  far  as  qualified  by  the  tenancies  as 
escribed  in  the  particulars.  The  only  qualification  is  in 
respect  of  the  rights  of  the  tenants  in  respect  of  their  tenan- 
cies up  to  Michaelmas,  1869.  Their  right  under  such  ten- 
ancies was  to  "fodder  value"  not  "maritet  value."] 

[Keating,  J.:  Suppose  the  tenants  had  originally  held  on 
the  terms  that  they  were  to  be  paid  market  value  ? 

Then  it  would  be  contended  that  according  to  the  doctrines 
of  equity  there  ought  to  be  express  notice  of  an  unusual 
term  in  the  tenancy ;  the  actual  description  not  only  gave 
no  such  notice,  but  misdescribed  the  tenancy,  because  it 
mentioned  the  original  rents,  whereas  a  portion  had  been 
remitted :  Dimmock  v.  HaUett  (*). 

[Coleridge,  C.J.:  In  my  view  there  had  been  no  altera- 
tion of  the  rents,  but  merely  the  allowance  of  a  certain  sum 
in  consideration  of  their  giving  up  their  claims.] 

It  will  be  contended  that  notice  of  the  tenancy  is  notice  of  all 
the  terms.  If  the  plaintiflFs  construction  of  the  contract  be 
correct,  that  doctrine  has  no  application.  It  has  never  been 
held  in  equity  that  notice  can  import  a  parol  variation  into 
a  written  contract.  The  cases  in  equity  as  to  notice  merely 
establish  that  a  person  taking  an  estate  with  notice  of  an 

(»)  Law  Rt'p.,  2  Ch.,  21. 
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equity  attaching  to  it  will  be  bound  to  the  person  entitled  to 
the  equity.  This  doctrine  applies  between  the  purchaser 
and  a  third  party,  but  has  no  relation  to  cases  between 
vendor  and  purchaser.  In  such  a  case  as  Dani^  v.  Davi- 
son (*),  where  it  was  held  that  notice  of  a  person  being  in 
occupation  of  land  was  notice  of  all  his  rights,  even  of  an 
agreement  for  sale  to  him  of  the  fee  simple,  could  it  be  con- 
tended that  Davison  would  have  no  remedy  as  against  his 
vendor  ?  Notice  that  the  vendor  cannot  ^carry  out  his  con- 
tract does  not  affect  the  purchaser's  right  to  nave  the  con- 
tract carried  out.  Even  assuming  that  the  purchaser  is  to 
be  taken  to  have  known  constructively  of  these  agreements 
with  the  tenants,  that  does  not  affect  nis  right  to  have  the 
terms  of  the  contract  carried  out. 

199]  *[CoLERn)GE,  C.  J.:  But  the  fact  of  knowledge  of  an 
incumbrance  might  affect  the  construction  of  the  contract 
*'A11  incumbrances"  must  obviously  mean  all  incum- 
brances except  those  that  by  the  contract  the  purchaser  is 
to  discharge. 

Keating,  J.:  It  is  essential  to  your  argument  to  show 
that  the  contract  was  to  sell,  subject  to  tenancies  of  which 
the  terms  were  ''fodder  value."] 

It  is  contended  that  if  the  plaintiff  had  really  known,  he 
would  have  been  entitled  to  assume,  under  the  circum- 
stances of  this  case,  that  the  vendors  meant  to  discharge 
this  obligation.  James  v.  Lic7ifield(^\  where  it  was  held, 
as  between  vendor  and  purchaser,  that  notice  of  a  tenancy 
was  notice  of  the  terms  of  it,  though  unusual,  is  distinguish- 
able from  this  case.  That  was  the  case  of  an  application 
by  a  purchaser  against  the  vendor  for  specific  performance 
with  compensation,  a  case  which  is  subject  to  different  con- 
siderations. In  such  cases  the  Court  of  Equity,  to  some 
extent,  will  make  a  new  contract ;  that  is  to  say,  it  will 
enforce  that  which  though  not  strictly  according  to  the 
terms  of  the  contract,  is  m  substance  a  performance  of  it 
The  purchaser  can  force  the  vendor  to  convev  what  he  never 
strictly  contracted  to  convejr,  but  what  he  has  got,  subject 
to  compensation  for  the  difference  between  it  and  the  con- 
tract It  may  well  be  that,  where  a  purchaser  comes  to  ask 
for  this,  the  court  will  say  that  when  he  had  notit5e,  and 
neglected  to  inquire  further,  he  cannot  claim  specific  per- 
formance and  compensation  too. 

Secondly:  By  the  ariungement  between  the  parties,  the 
plaintiffs  having  completed  and  satisfied  the  tenants'  claims 
was  without  prejudice,  and  if  the  defendants  were  really 

(')  16  Vps.,  253.  (2)  Law  Rep.,  9  Eq..  51. 
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bound  to  pay,  then  the  plaintiff  can  recover  the  sums  he  has 

Eaid  as  money  paid.  The  Court  of  Chancery  would  not 
ave  decreed  specific  performance  against  the  plaintiff,  at 
least  not  without  compensation,  on  tne  ground  that  there 
ought  to  have  been  a  more  distinct  notice  of  the  peculiar  terms 
of  those  tenancies ;  consequently  the  plaintiff  was  not  bound 
to  complete  nor  to  pay  the  tenants :  Martin  v.  Cotter  (') ; 
Hughes  y.  Jones  i^) ;  Barnettv,  Wheeler (^)  \  Setonv.  SladeC). 

*Field,  Q.C.,  (with  him  0.  S.  C.  Bowen),  for  the  de-  [200 
fendants,  was  not  called  upon,  the  court  intimating  that 
their  opinion  was  in  favor  of  the  defendants,  but  that  they 
would  take  time  to  prepare  their  judgment. 

Our.  adv.  wU. 

Jan.  30,  1874.  The  judgment  of  the  court  (Lord  Cole- 
ridge, C.J.,  Keating,  J.,  Penman,  J.,  and  Honyman,  J.,) 
was  delivered  by 

Lord  Coleridge,  C.J.:  This  was  a  special  case  stated  in 
an  action  brought  by  the  plaintiff  to  recover  compensation 
lor  the  loss  he  alleged  himself  to  have  sustained  hj  reason 
of  claims  made  upon  him  by  three  persons  who  were  tenants 
of  parts  of  an  estate  purchased  by  him  from  the  defendants. 

The  first  count  was  based  upon  the  breach  of  an  alleged 
contract  to  convey  the  premises,  free  from  such  incumbrances 
and  claims,  as  specified  in  the  contract  and  particulars  of 
sale ;  the  second  on  an  alleged  contract  to  convey  the  prem- 
ises free  from  any  right  of  the  tenants  to  be  paid  for  hay, 
&c.,  at  a  higher  rate  than  fodder  value ;  the  third  on  tne 
breach  of  a  contract  to  settle  by  arbitration  the  question  of 
flie  plaintiff's  right  to  be  indemnified  by  the  defendants 
against  any  Uss  he  might  sustain  by  the  difference  between 
market  and  fodder  value ;  and  the  declaration  also  contained 
the  common  money  counts. 

The  parties  afterwards  agreed  to  state  a  special  case  for 
the  opinion  of  the  court  upon  the  first,  second,  and  fourth 
counts,  the  third  count  not  being  included  in  the  case ;  but 
the  defendants  were  not  to  set  up  as  an  answer  to  the  plain- 
tiffs claim  the  fact  that  no  award  had  been  made, — ^the  court 
to  have  power  to  draw  inferences  of  fact,  and  to  amend  the 
pleadings,  if  necessary. 

The  material  facts  set  forth  in  the  special  case  were  as 
follows : 

The  defendants  were  the  devisees  for  sale  under  the  will  of 
Sir  Charles  Miller  of  the  Wishanger  estate,  in  the  counties 
of  Southampton  and  Surrey.    Part  of  this  estate  consisted 

(«)  8  Jonee  <b  Lat.,  496.  (»)  7  M.  A  W.,  864. 

(«)  8  De  G.,  F.  <fc  J.,  307.  (*)  2  White  <&  Tudor's  L.  C,  429. 
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of  three  farms,  one  of  which  was  held  by  Mr.  Parker,  and 
consisted  of  663  acres  in  Hampshire  and  46  acres  in  Surrey. 
The  other  two  farms  were  held  by  Mr.  Bettesworth  and  Miss 
Knight,  and  were  wholly  in  Hampshire.  In  Hampshire  it 
is  usual  in  the  absence  of  special  a^greement,  for  valuations 
201]  between  outgoing  and  incoming  tenants  *to  be  made  at 
fodder  value ;  while  in  Surrey  they  are  made  at  market 
value,  being  a  higher  value  than  fodder  value. 

At  the  death  or  Sir  Charles  Miller,  the  three  tenants  held 
under  verbal  agreements  as  tenants  from  year  to  year  from 
Michaelmas,  and  on  the  terms  of  being  paid  valuations  at 
fodder  value  only,  and  in  all  other  respects  according  to  the 
custom  of  Hampshire. 

In  April,  1868,  the  defendants  gave  the  three  tenants 
notice  to  quit  at  Michaelmas,  1869 ;  but  the  tenants  asserted 
that  Sir  C.  Miller  before  his  death  had  promised  them  leases ; 
and  ultimately,  on  the  11th  of  May,  1868,  agreements  were 
entered  into  between  the  defendants  and  tiie  three  tenants,  by 
which,  after  reciting  the  alleged  agreement  to  grant  leases, 
the  tenants  agreed  to  give  up  possession  at  Michaelmas, 
1869,  and  the  defendants  agreed  to  allow  or  remit  to  the  ten- 
ants the  half-year's  rent  payable  at  Michaelmas,  1868,  and 
also  to  pay  to  them  at  Michaelmas,  1868,  a  sum  of  money, 
and  also  to  j)ay  or  allow  to  them  at  Michaelmas,  1869,  or  at 
the  termination  of  their  tenancies,  for  all  the  hay,  straw, 
and  manure  produced  on  the  farms  during  the  preceding 
year,  at  market  value. 

In  June,  1868,  the  Wishanger  estate  was  put  up  for  sale 
by  auction.  In  the  particulars  and  conditions  of  sale,  the 
three  farms  were  described  as  follows :  • 

*'Parm  A.  in  the  occupation  of  Mr.  Parker  till  Michael- 
mas, 1869,  at  the  low  annual  rent  of  £580. 

"Farm  B.  in  the  occupation  of  Miss  Knight  till  Michael- 
mas, 1869,  at  a  rent  of  £80  per  annum. 

"  Farm  C.  in  the  occupation  of  Mr.  Bettesworth  till  Mich- 
aelmas, 1869,  at  the  very  low  annual  apportioned  rent  of 
£93  16^.'' 

The  particulars  further  specified  certain  incuTnbran/^es 
subject  to  which  the  estate  was  sold  (viz.  land-tax  and  tithe 
rent-charge),  and  stated  that  the  property  was  sold  subject 
to  all  rights  of  way  or  other  easements  that  might  exist ; 
but  there  was  no  express  mention  in  any  part  or  the  par- 
ticulars of  the  agreement  of  the  11th  of  May,  1868. 

The  ninth,  tenth,  and  eleventh  conditions  of  sale  were  as 
follows : 

"Ninth.   The  numbers  and  quantities  of  the  property 
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are  taken  *froin  the  tithe  rent-charge  apportionments  [202 
and  maps  of  the  parishes  of  Headley  and  Trensham,  and 
the  inclosure  maps  for  the  said  parishes  ;  and  the  property 
shall  be  correctly  described  as  to  quantity^  and  oiherwise^ 
and  is  sold  subject  to  all  rents  (if  any)/ rights  of  way  and 
water,  and  other  easements  charged  or  subsisting  thereon. 
And  if  any  error,  misstatement,  or  omission  in  the  par- 
ticulars of  these  conditiohs  shall  be  cUscovered,  the  same  shall 
not  annul  the  sale,  nor  shaU  any  compensation  be  allowed 
or  given  by  the  vendors  or  purchaser  in  respect  thereof. 

"Tenth.  The  purchaser  shall  pay  the  remainder  of  his 
purchase-money  and  the  amount  of  the  valuations  deter- 
mined or  to  be  determined  as  provided  by  the  particulars  of 
the  timber  and  timber-like  trees,  tellers,  pollards,  saplings, 
underwood,  plantations,  fixtures,  implements,  and  other 
matters  mentioned  in  the  particulars  as  having  been  or  to  be 
valued,  on  the  29th  day  of  September  next,  at  the  office, 
No.  4,  South  Square,  Gray's  Inn,  Middlesex,  of  Messrs. 
Hanken,  Ford  &  Longbourne,  the  vendors'  solicitors,  to  the 
vendors  or  as  they  shall  in  writing  direct ;  and  upon  such 
payment  the  vendors  and  all  other  necessary  parties  will 
execute  a  proper  assurance  of  the  property  to  the  purchaser, 
but  such  assurance  and  every  other  assurance  and  act,  if 
any,  which  shall  be  required  by  the  purchaser  for  getting 
in,  surrendering,  or  releasing  any  outstanding  estate,  right, 
title,  ox  interest,  or  for  perfecting  the  vendors'  title,  or  for 
any  other  purpose,  shall  be  prepared,  made,  and  done  by 
and  at  the  expense  of  the  purchaser ;  and  every  such  assur- 
ance shall  be  left  not  less  than  ten  days  before  the  said  29th 
day  of  September  next,  at  the  office  aforesaid.  The  vendors 
are  the  trustees  and  acting  executors  of  the  above-mentioned 
will  of  Sir  Charles  Hayes  Miller  selling  under  a  power  of 
sale ;  and  the  concurrence  of  the  persons  beneficially  inter- 
ested shall  not  be  required.  And  the  purchaser  shall  not  be 
entitled  to  any  other  covenant  than  several  covenants  by  the 
vend'Ors  thai  they  respectively  have  not  incumbered. 

"Eleventh.  The  rents  or  possession  will  be  received  or 
retained,  and  the  outgoings  discharged  by  the  vendors  up 
to  the  said  29th  day  of  ^tember  next ;  and-  as  from  that 
day  the  outgoings  shall  be  discharged  and  the  rents  or  pos- 
session taken  by  the  purchaser ;  aiid  such  rents  and  outgo- 
ings shall,  if  necessary,  be  apportioned  *between  the  [203 
vendors  and  the  purchasers  for  the  purposes  of  this  condi- 
tion. If  'from  any  cause  whatever  the  purchase  shall  not 
be  completed  on  the  29th  day  of  September  next,  the  pur- 
chaser shall  pay  interest  on  the  remainder  of  his  purchase- 
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money  and  on  the  amount  of  all  the  valuations  above  referred 
to  at  the  rate  of  £5  per  cent  per  annum  from  that  day  until 
the  purchase  shall  be  completed,  and  shall  not  be  entitled 
to  any  compensation  for  the  vendors'  delay  or  otherwise." 

At  the  auction,* the  auctioneer  read  out  a  memorandum 
written  at  the  foot  of  his  copy  of  the  particulars,  which 
stated  that  the  three  tenants  were  entitled  to  be  paid  for 
their  hay,  straw,  and  manure  at  market  price ;  but  this 
memorandum  was  not  copied  on  the  copies  circulated  among 
bidders. 

The  property  was  bought  in  at  this  sale ;  and  on  the  18th 
of  July,  1868,  was  purchased  by  the  plaintiff  by  private 
contract,  of  which  the  following  is  a  copy: 

"  I,  John  Hawkins  Phillips,  of  6,  Great  St.  Helens,  hereby 
acknowledge  that  I  have  bought  the  property  mervtixmed  in 
the  foregoing  particulars,  subject  to  the  foregoing  conditions, 
at  the  price  of  £47,000,  including  the  timoer,  plantations^ 
fixtures,  and  machinerv  mentioned  on  page  12,  and  that  I 
have  paid  the  sum  of  £4,700  by  way  of  deposit  and  in  part 

eayment  of  the  said  purchase-money  to  Messrs.  Ranken  & 
o.,  and  hereby  agree  to  pay  the  remainder  of  the  said  pur- 
chase-money and  complete  the  said  purchase  according  to 
the  aforesaid  condition. 

"  for  John  Rouse  Phillips, 

"(Signed)  J.  H.  Phillips,  purchaser. 
''18th  July,  1868. 
"As  agents  for  the  vendors,  George  Miller  and  George 
Arthur  Jervoise  Scott,  Esqrs.,  we  ratify  this  sale,  and  we 
acknowledge  the  receipt  of   the  said  deposit  of   £4,700, 
which  we  retain  as  stakeholders. 

"(Signed)  Ranken  &  Co. 

"18th  July,  1868." 
The  foregoing  contract  was  written  on  one  of  the  printed 
copies  of  the  particulars  and  conditions  of  sale  already 
mentioned. 

204]  *At  the  time  the  plaintiflfs  bought  he  had  no  knowl- 
edge of  the  existence  of  the  agreements  of  the  11th  of  May, 
1868,  or  of  the  terms  of  the  tenancies ;  but  it  was  admitted 
by  the  i)laintiflE  that  the  omission  bv  the  defendants  from 
the  particulars  and  conditions  of  sale  of  any  express  men- 
tion of  the  said  agreements  was  made  under  a  bona  fide 
belief  tliat  it  was  not  necessary  to  merdion  them. 

The  abstract  of  the  tiUe  did  not  allude  to  these  agreements ; 
and  it  was  only  when,  on  the  8th  of  September,  1868,  the 
plaintiffs  inquired  of  the  tenants  whether  their  holdings 
were  in  accordance  with  the  statements  in  the  particulars, 
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that  he  learned  that  the  tenants  claimed  to  be  paid  their 
valuations  at  market  price. 

Correspondence  ensued  between  the  plaintiff  and  the  de- 
fendants ;  and  on  the  6th  of  January,  1869,  the  purchase 
was  completed,  subject  to  the  following  agreement : 
''  The  Wishanger  Estate. 

"  In  the  matter  of  the  purchase  by  Mr.  John  Rouse  Phil- 
lips of  this  estate  from  Sir  Charles  Hayes  Miller's  trustees. 

*'  In  consideration  of  Mr.  Phillips  settling  the  above  pur- 
chase this  day,  it  is  hereby  mutually  agreed  by  us  the 
undersigned  solicitors  for  the  respective  parties,  that  such 
settlement  shall  be  without  prejwAice  to  the  claim  made  hy 
Mr.  Phillips  for  an  indemnity  in  consequence  of  the  ven- 
dors having  executed  agreements  to  pay  Mr.  Parker,  Mr. 
Bettesworth,  and  Miss  Knight,  three  of  the  tenants  of  the 
estate,  at  the  expiration  of  tneir  tenancies,  market  price 
instead  of  fodder  price  for  all  hay,  straw,  and  manure  pro- 
duced on  their  respective  farms  during  the  preceding  year. 

"  The  vendors  weny  that  Mr.  Phillips  has  any  claim  to  an 
indemnity.  If  Mr.  PhiUips  sustains  any  loss  owin^  to 
the  difference  between  market  price  and  fodder  price^  it  is 
Tiereby  a^eed  that  the  question  of  Mr.  Phillips*  s  right  to 
be  reiTobursed  such  loss  shall  be  submitted  in  writing  to 
some  Queen^s  counsel  to  be  agreed  upon;  such  writing  to  be 
settled  by  the  counsel  of  the  respective  parties  in  case  they 
differ  about  the  same.  And  the  parties  agree  to  be  bound 
hy  the  opinion  of  such  Queen^s  counsel.  And  it  is  hereby 
a^eed  that,  in  the  event  of  the  opinion  being  in  favor  of 
Mi.  Phillips,  the  vendors  are  to  pay  him  any  loss  he  may 
sustain.  The  *cost8  of  the  reference  to  abide  the  award.  [205 
Dated  this  6th  day  of  January,  1869. 
"(Signed)        "Wm.  Ford, 

"  Solicitor  for  the  vendors. 
'^C.  D.  J.  Allen  &  Son, 

"  Solicitors  for  the  purchaser." 

The  conveyance  contained  the  usual  covenant  against  in- 
cumbrances. 

At  the  expiration  of  the  tenancies,  valuations  were  made 
between  the  plaintiff  and  the  three  tenants  of  the  hay,  straw, 
&c.,  and  the  amount  assessed  as  the  market  value  of  the 
said  hay,  straw,  &c.,  considerably  exceeded  the  fodder  value 
of  the  same.  To  these  valuations  the  defendants  were  no 
parties.  The  plaintiff  did  not  a^ain  let  the  three  farms  to 
new  tenants,  but  divided  them  differently,  and  kept  part  of 
the  land  in  hand.  Shortly  after  the  valuations,  the  tenants 
applied  to  the  plaintiff  for  payment,  and  were  paid  by  him, 
8  Eng.  Kep.  63 
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the  defendants  having  previously  repudiated  their  liability 
for  any  part  of  such  valuations. 

The  case  was  argued  before  my  Brothers  Keating  and 
Honyman  in  last  Easter  Term ;  and  it  has  been  re-ai^ed 
during  the  present  term,  before  my  Brothers  Keating  and 
Denman  and  myself. 

It  was  contended  for  the  plaintiff,  that,  upon  the  true 
construction  of  the  contract,  ne  as  purchaser  had  not  got 
what  the  vendors  contracted  to  sell  him,  and  that  he  had 
therefore  a  right  to  succeed  on  purely  legal  grounds  ;  and 
further  that,  if  recourse  were  had  to  tne  cfoctnnes  of  eg[uity, 
notice  in  the  particulars  of  sale  that  these  farms  were  in  the 
hands  of  tenants  was  not  notice  of  the  equities  of  such  ten- 
ants, and  that  therefore,  upon  equitable  grounds  also,  he 
was  entitled  to  compensation.  The  case  was  argued  for  the 
plaintiff  with  abundant  ingenuity  by  Mr.  Channell ;  but  we 
nave  arrived  at  a  conclusion  adverse  to  the  plaintiff  on  both 
the  legal  and  the  equitable  considerations  arising  in  the  case. 

In  order  to  succeed  in  his  legal  contention,  the  plaintiff 
must  establish  that  the  true  construction  of  the  conditions 
in  the  particulars  of  sale  is,  that  the  farms  are  to  be  con- 
veyed free  from  all  claim  of  the  tenants  to  be  paid,  on  the 
206]  termination  of  their  *tenancies,  at  a  higher  rate  than 
fodder  value ;  and,  further,  that  the  arrangements  with  the 
tenants  above  set  forth  were  not  terms  of  the  holdings  or 
incident  to  them,  but  were  in  truth  independent  and  collat- 
eral agreements  as  to  the  terms  on  which  the  tenancies 
should  be  determined,  or  claims  and  incumbrances  other 
than  any  of  those  specified  in  the  particulars  and  conditions, 
and  which  therefore  the  plaintiff,  if  he  paid  them,  has  a 
right  in  some  form  to  recover  from  the  vendors. 

rf  either  proposition  appears  to  us  to  be  established.  As 
to  the  first,  the  conditions  and  particulars  of  sale  are  no 
doubt  part  of  the  contract.  But  tnere  are  certainly  no  words 
in  either  particulars  or  conditions  which  directly  limit  the 
claims  of  the  tenants  to  fodder  value  on  the  determination 
of  their  tenancies.  Neither  are  there  any  words  in  the  con- 
tract, nor  any  facts  found  in  the  case,  from  which  it  can  be 
gathered  even  by  reasonable,  far  less  by  necessary,  inference 
that  such  a  condition  as  is  suggested  is  to  be  incorporated 
into  the  contract  and  read  as  part  of  it.  As  to  the  second, 
the  arrangements  with  the  tenants  seem  to  us,  upon  the  true 
view  of  them,  not  to  be,  as  to  the  question  of  market  value, 
collateral  agreements  nor  unspecified  claims  and  incum- 
brances, but  really  terms  of  the  holdings  of  the  tenants  and 
incident  to  those  holdings. 
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It  was  admitted,  nor  could  it  indeed  be  denied,  that  in 
point  of  fact  the  purchaser  knew  of  the  farms  being  in  the 
occupation  of  tenants  ;  and  it  was  also  admitted,  nor  could 
it  be  denied,  that  of  these  particular  a^eements  with  the 
tenants  the  purchaser  had  no  knowledge  m  point  of  fact,  at 
the  time  of  the  purchase.  Under  these  circumstances,  it 
•was  contended  that  it  was  the  duty  of  the  vendors  to  have 
stated  the  particulars  of  these  agreements,  and  that,  if 
damage  accrued  to  the  purchaser  in  consequence  of  the  non- 
fulfilment  of  this  duty,  he  could  recover  it  from  the  vendors 
on  a  count  properly  framed,  and  which  the  court,  under  its 
power  of  amendment,  might  introduce.  *     , 

It  is  perhaps  unnecessary,  after  the  opinion  we  have  ex- 
pressed upon  the  contract  itself,  to  decide  this  question.  But 
we  are  not  satisfied  that  there  is  any  such  duty  as  that  con- 
tended for.  For  certain  purposes  and  between  certain  par- 
ties it  is  clear  that  notice  of  a  tenancy  is  notice  of  a  tenant's 
equities.  In  Taylor  v.  *8tibh€Tt  (*),  Lord  Loughbo-  [207 
rough  held  that  "whoever  purchases  an  estate  from  the 
owner,  knowing  it  to  be  in  the  possession  of  tenants,  is 
bound  to  inquire  into  the  estates  those  tenants  have.''  Sir 
William  Grant,  in  Hall  v.  Smith  Q,  and  Lord  Eldon  in  the 
case  of  Daniets  v.  Damson  (*),  Doth  recognized  and  ex- 
tended very  far  the  'doctrine  of  Lord  Loughborough.  These 
cases  and  the  doctrine  contained  in  them  have  been  repeat- 
edlv  recognized  in  later  times,  and  may  be  considered  as 
tindoubtea  law.  It  has  been  argued,  however^  and  with 
truth,  that  they  are  all  cases,  not  between  vendor  and  pur- 
chaser, but  between  a  purchaser  and  a  tenant  of  the  vendor 
enforcing  his  equities  against  the  purchaser,  who  was  held 
bound  by  them  even  in  very  strong  cases,  where  he  had 
notice  of  the  existence  of  a  tenancy. 

We  find,  however,  that  the  same  doctrine  was  applied  by- 
Lord  Romill^  in  a  case  not  appealed  from  and  with  which 
therefore  it  is  to  be  presumed  the  parties  were  satisfied ; 
though  in  that  case  they  were  purchaser  and  vendor.  It  is 
the  case  of  Jaines  v.  t/ichfiela  (*).  That  was  a  case  of  a 
suit  by  the  purchaser  against  the  vendor  for  specific  per- 
formance with  compensaiion.  It  raised,  therefore,  the  same 
})oint  as  would  anse  in  an  action  at  law  for  damages  occa- 
sioned by  the  breach  of  duty,  if  it  were  one,  suggested  in 
the  present  instance.  Lord  Komilly  held  that  the  doctrine 
of  Daniels  v.  Davison  (■)  applied  to  a  case  between  vendor 
and  purchaser,  and  refused  the  compensation.  * '  Whatever, ' ' 

(>)  2  Ves.  jun.,  487.  (»)  16  Ves.,  284 ;  17  Ves.,  488. 

0  14  Ves.,  488,  (*)  Law  Rep.,  9  Eq.,  61. 
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said  he,  ^'  puts  a  purchaser  upon  inquiry  shall  be  held  notice; 
and  if,  therefore,  he  knows  that  a  tenant  is  in  possession,  he 
is  considered  as  having  notice  of  the  whole  extent  of  his 
interest.  This  was  adopted  by  the  Lord  Chancellor  (Lord 
Eldon),  who  decided  accordingly ;  and  I  am  unable  to  see 
any  ground  for  a  technical,  and,  as  it  appears  to  me,  an  ar- 
bihury  distinction  which  should  limit  tiie  application  of  the 
rule  to  one  person,  where  the  reason  of  the  rule  extends  to 
all  persons  whatsoever." 

On  this  state  of  the  authorities,  there  would  seem  to  be 
good  ground  for  holding,  if  it  were  necessary,  that  there 
was  here  nothing  to  ground  an  action  for  damages  against 
20o]  the  vendors  *for  any  breach  of  duty.  Upon  the  whole 
case,  therefore,  we  give  judgment  for  the  defendants. 

Judgment  for  the  d^endqmts. 

Attorneys  for  plaintiflf :  C.  &J.  Allen  &  Son. 
Attorneys  for  defendants :  Ranken^  Ford  &  Co, 
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*Mabtin  V.  Smith.  [50 

Landlord  and  Tenant — OceupaHon  under  void  DemtBe^^TemiM  tgapiUcable  to  a 
yearly  Tenancy, 

By  an  agreement  not  under  seal,  the  plaintiff  agreed  to  let  to  the  defendant,  and 
the  defendant  to  take  of  the  phiintiff,  a  noose  and  premises  for  seven  years,  npon  the 
terms  (amongst  others)  that  the  defendant  would,  in  the  last  year  of  the  term,  paint, 
grain,  and  varnish  the  interior,  and  also  whitewash  and  color.  The  defendant  en- 
tered nnder  the  agreement,  and  occupied  and  paid  rent  during  the  whole  period  of 
seven  years.  In  an  action  for  not  painting,  <fec.,  the  interior,  and  whitewasning  and 
coloring  in  the  seventh  year : 

Hdiy  that  the  defendant  must  be  taken  to  have  occupied  on  the  terms  that,  if  he 
should  continue  to  occupy  during  the  whole  period  of  seven  years,  he  would  do 
those  things  which  were  oy  the  agreement  to  be  done  in  the  seventh  year ;  and  that 
he  was  therefore  liable. 

Declaration,  that  by  an  agreement  of  the  15th  of  Febru- 
ary, 1866,  the  plaintiff  agreed  to  let  to  the  defendant,  and 
the  defendant  agreed  to  take  from  the  plaintiff,  a  dwelling- 
house  and  premises  upon  the  following  terms  (amongst  oth- 
ers), viz. :  Term,  seven  years  from  I^dy  Day,  1866 ;  rent, 
JB60,  payable  quarterly ;  tenant  to  pajr  all  rates  and  taxes 
(except  property  tax) ;  also  to  maintain  the  said  house  and 
premises  in  repair,  together  with  all  drains,  &c.,  and  leave 
them  in  repair  at  the  end  of  the  term ;  also  to  paint  two 
coats,  and  grain,  and  twice  varnish  the  interior,  in  the  last 
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year  of  the  term,  with  the  best  materials  and  workmanship, 
also  whitewash  and  color ;  that  the  defendant,  pursuant  to 
the  said  agreement,  entered  into  and  upon  the  said  house 
and  premises,  and  held  and  occupied  the  same  as  tenant  from 
year  to  year  thereof,  subject  to  the  aioresaid  terms,  or  such 
of  them  as  were  applicable  to  the  said  tenancy,  during  the 
whole  term  or  period  of  seven  years  aforesaid,  which  expired 
before  action,  viz.,  on  March  25,  1873 ;  and  all  conditions, 
&c.;  yet  the  defendant  did  not,  during  the  said  tenancy, 
maintain  the  said  house  and  premises  in  repair,  together  with 
all  drains,  &c. ;  nor  did  the  defendant  leave  them  in  repair 
at  the  end  of  the  said  tenancy ;  and,  secondly,  the  def enoant 
did  not  paint  two  coats  and  grain  and  twice  varnish  the  said 
interior  in  the  last  year  of  the  tenancy  with  best  materials 
and  workmanship,  nor  did  the  defendant  whitewash  and 
color  as  aforesaid. 

Demurrer  to  the  second  breach  and  joinder. 
51]  *JBhigUsh  Harrison,  in  support  of  the  demurrer :  The 
agreement  is  in  words  of  present  demise,  and  being  for  a 
longer  term  than  three  years,  is  void  under  8  &  9  Vict.  c.  106, 
s.  3 ;  and  the  only  obligation  on  the  defendant  was  such 
as  arose  out  of  the  tenancy  from  year  to  year  which  was 
created  by  Ms  occupying  and  paying  rent,  applying  to  that 
tenancy  such  of  the  terms  of  the  agreement  as  were  appli- 
cable to  a  yearly  tenancy.  But  this  term  is  not  so  applica- 
ble, for  it  18  not  to  be  performed  in  each  year  of  the  tenancy, 
but  only  in  the  seventh  year  of  a  term  which  the  parties  in- 
tended to  create,  but  which  was  in  fact  never  created.  On 
this  ground  BeaZe  v.  Sanders  Q)  may  be  distinguished. 

JS.  ClarkCy  contra :  The  aOTeement,  though  void  as  a  lease, 
was  a  good  agreement,  and  might  be  enforced  in  equity: 
Parker  v.  Taswell  (•) ;  and  its  terms  were  adopted  by  the 
conduct  of  the  parties,  and  applied  to  the  tenancy  which  was 
in  fact  created,  so  far  as  they  were  not  inconsistent  with  it. 
A  term  may  be  so  inconsistent  with  a  yearly  tenancy  as  to 
be  inapplicable;  as,  for  instance,  a  term  requiring  a  two 
years'  notice  to  be  given :  Tooker  v.  Smith  (■) ;  but  there  is 
no  such  inconsistency  in  the  parties  agreeing  that,  if  the  re- 
lation of  landlord  and  tenant  shall  continue  for  the  whole 
period  contemplated,  the  tenant  or  the  landlord  will  do  cer- 
tain acts  or  pay  a  sum  of  money :  Tress  v.  Savage  (*) ;  Dig- 
by  V.  Atkinson  (*) ;  Pistor  v.  Uater  (").  The  word  /'  term" 
is  not  to  be  interpreted  in  a  strict  sense,  but  signifies  the  pe- 

(»)  8  Bing.  N.  C,  850.  (*)  4  E.  A  B.,  86;   23    L.  J.,  (Q.B.), 

(2)  2  De  G.  A  J.,  659;  27  L.  J.  (Ch.),     839. 
812.  (*)  4  Camp,,  275. 

(»)  1  H.  &  N.,  732.  (•)  9  M.  &  W.,  315. 
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riod  of  seven  years  daring  which  tenancy  was  to  last :  Bowes 
v.CroUi'y 
JE.  Harrison^  in  reply. 

Kelly,  C.B.  :  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment.  An  agreement  has  been  entered  into  between 
the  plaintiff  and  the  defendant,  with  words  of  present  de- 
mise, for  a  tenancy  of  certain  premises  for  a  term  of  seven 
years ;  the  rent  was  to  be  payable  and  certain  acts  were  to  be 
done  in  each  year,  and  in  the  last  year  of  the  term  the  tenant 
was  to  do  certain  *painting  and  coloring  beyond  the  [52 
annual  repairs.  The  agreement  being  void  at  law  as  a  lease 
nnder  8  &  9  Vict.  c.  106,  s.  3,  but  the  tenant  having  entered 
into  possession  and  having  occupied  and  enjoyed  the  prem- 
ises during  the  whole  period,  the  question  is,  what  are  the 
liabilities  of  the  tenant  under  the  agreement  coupled  with 
this  occupation  and  enjoyment.  It  is  now  clearly  settled  that 
when  a  tenant  enters  under  an  agreement  for  a  term  which 
is  void  at  law,  he  is  liable  as  a  tenant  from  year  to  year,  on 
all  the  terms  of  the  agreement  applicable  to  a  yearly  ten- 
ancy. It  may  be  suggested,  indeed,  that  the  agreement  be- 
ing void  at  law  there  was  no  consideration  for  such  a  promise 
as  the  plaintiff  contends  for ;  but  Parker  v.  TasweU  (")  has 
decided  that  such  an  agreement,  though  void  as  a  lease,  is 
good  and  valid  as  an  agreement,  and  may  be  enforced  in 
equity  b^  a  decree  for  specific  performance.  This  agreement, 
then,  being  capable  of  being  enforced,  there  was  a  good  con- 
sideration for  the  promises  of  the  parties.  The  question, 
then,  is  whether  the  term  of  the  agreement  that  the  tenant 
should  paint  during  the  last  year  of  the  term  of  seven  years 
is  applicable  to  a  tenancy  from  year  to  year  which  has, 
in  fact,  continued  during  the  whole  of  that  period ;  and  it 
appears  to  me  that,  although  during  that  period  the  defen- 
dant was  only  tenant  from  year  to  year,  and  his  tenancy 
mi^ht  at  any  time  have  been  determined  by  a  half  year's 
notice  to  quit,  yet  his  occupying  under  the  agreement 
amounted  to  a  promise  that,  if  he  should  continue  to  occupy 
for  the  entire  term,  he  would  perform  what  was  by  the  agree- 
ment to  be  performed  in  the  last  year  of  that  period.  In 
Tress  v.  Savage  (*)  where  there  was  an  agreement  in  words 
of  present  demise,  dated  the  17th  of  December,  for  a  tenancy 
to  commence  on  the  25th  of  December,  and  the  question  was, 
whether  the  tenant  was  entitled  to  a  half  year's  notice  to  quit 
at  the  end  of  the  three  years,  the  effect  of  the  occupation  under 

(»)  6  E.  A  B.,  266.  *  (»)  4  E.  A  B.,  36;   28  L.  J.,  (Q.B.), 

(«)  2  Do  G.  A  J.    659 ;  27  L.  J.,  (Ch.),     889. 
812. 
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the  agreement  was  held  to  be  that  the  tenant  '^  has  not  a  lease 
nor  a  tenancy  for  three  years  and  a  week,  but  a  tenancy  from 
vear  to  year,  which,  during  that  time,  is  determinable  by 
half  a  year's  notice.  If  he  stays  to  the  end  of  the  time, 
then  by  the  agreement  of  both  parties  he  goes  out  without 
53]  notice."     I  think  *that  case  is  not  distinguishable  in 

grinciple  from  the  present,  and  our  judgment  must  therefore 
e  for  the  plaintiflE. 

PiGOTT,  JB.:  I  am  of  the  same  opinion.  The^eement 
contemplated  a  term  of  years,  and  Parker  v.  TasweU{') 
decides  that  such  an  agreement  is  void  only  as  a  lease,  but 
that  it  is  valid  and  may  be  acted  on  and  enforced  as  an  agree- 
ment. Therefore  the  defendant  was  not  merely  tenant  from 
year  to  year  during  his  occupation,  but  he  had  a  right  at 
any  time  to  enforce  specific  performance  of  the  agreement, 
and  turn  it  into  a  lease.  There  is,  therefore,  nothing  to  pre- 
vent us  from  giving  effect  to  the  intention  of  the  parties,  by 
holding  that  tne  stipulation  as  to  painting  in  the  last  year  of 
the  period  of  seven  years,  if  he  should  remain  tenant  so 
long,  was  one  of  the  terms  under  which  the  defendant  occu- 
pied those  premises. 

Cleasby,  B.  :  I  am  of  the  same  opinion.  Although  the 
word  ''  term  "  is  used  in  the  agreement,  we  are  not  bound  to 
construe  it  in  its  technical  sense,  but  as  meaning  space  or 

Seriod  of  time,  as  was,  done  in  Bowes  v.  Oroll  ('),  where 
rompton,  J.,  says:  "It  is  argued  that  they  (the  defen- 
dants) must  occupy  for  a  'term'  of  five  years,  and  that  this 
means  a  term  created  by  a  lease.  I  think  that  is  a  narrow 
construction.  We  have  the  authority  of  the  Court  of  Com- 
mon Pleas,  in  Wood  v.  Copper  Miners  Co.  ("),  that  in  a  sim- 
ilar case  the  words  'term  or  twelve  years'  and  'term  afore- 
said' do  not  mean  the  term  to  be  created  by  the  lease  in  the 
technical  sense  of  the  expression,  but  that  the  true  meaning 
of  the  word  'term'  there  is  'period'  or  'space  of  time."" 
Those  words  are  entirely  applicable  to  the  pre.sent  case,  and 
in  deciding  for  the  plaintiff  we  are  giving  effect  to  the  obvi- 
ous intention  of  the  parties. 

Jvdgmmbfor  the  plairdiff. 

Attorneys  for  plaintiff :  Harper^  Broad  <fe  Battcock. 
Attorney  for  defendant :    Webb, 

(>)  2  De  G.  A  J.,  6«»;  27  L.  J.  (Ch.),         f )  U  C.  B.  428,  at  p.  467  ;    17  C.  R, 
812.  561 ;  23  L.  J.  (C.P.),  209  ;  24  L.  J.  (C.P.), 

(«)  6  E.  <b  B.  255,  at  p.  265.  84. 
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[Law  Reports,  9  Exeheqaer,  54.] 
Jan.  80,  1874. 

♦Lord  v.  Price. 


[54 


TVoffT^— jlfiwH  fiy  Furehater  for  Chodt  mbjett  to   Vendor"*  Lien  for  unpaid 

Purchate-money, 

7h<a  parchawsr  of  goods  which  remain  in  the  poeeession  of  the  vendor  subject  to 
tli«  veudor^i  lien  for  unpaid  purchase-money  cannot  malntfdn  an  action  of  trover 
a^fLinflt  a  wrong-doer. 

^VcTiox  of  trover  tried  in  the  Pa49sage  Court,  Liverpool,  on 
tlie  8th  of  November,  1873.  The  plaintiff,  on  the  16th  of  Au- 
gust, bought  at  an  auction  two  lots  of  damaged  cotton,  part 
of  the  salvage  from  a  fire,  under  conditions  which,  so  far  as 
is  material,  were  as  follows : 

^'2.  All  the  cotton,  aa  allotted,  is  to  be  at  purchaser's  risk 
as  to  fire,  theft,  diaarrangement  of  lots,  or  loss  in  any  respect, 
from  the  falling  of  the  broker's  hammer,  and  to  be  taken 
away  before  Saturday  next,  the  16th  instant,  at  four  o'clock 
p.  m. ;  and  if  any  should  remain  after  that  time,  the  cotton  re- 
niaining  will  be  sold,  without  notice,  the  deposit  forfeited, 
and  the  loss  (if  any)  to  be  made  good  by  the  defaulter. 

**3.  A  deposit  of  £50  per  heap  and  £10  per  lot  to  be  paid 
at  the  time  of  sale  of  each  lot,  and  payment  of  the  balance 
in  cash,  less  \\  per  cent,  discount,  to  oe  made  immediatelv 
after  at  the  broker'  b  office,  and  before  delivery  of  the  cotton." 
The  plaintiff  paid  the  deposit  on  the  two  lots,  but  did  not 
pay  the  residue  of  the  purchase-money,  and  left  the  cotton 
m  the  field  where  the  auction  had  been  held. 

On  the  same  day  he  removed  one  of  the  lots ;  but  on  goin^ 
on  the  18th  of  August  to  fetch  the  other  lot,  he  found  that  it 
was  gone.  It  liaC  in  fact,  been  taken  by  the  defendant,  who 
was  aho  a  purchaser  at  the  sale,  by  mistake  for  a  lot  which 
had  been  bought  by  hini,  and  the  plaintiff  (whose  purchase- 
money  was  still  unpaid)  now  sued  him  for  the  alleged  con- 
version. 

The  learned  assessor,  on  the  defendant's  application,  non- 
suited the  plaintiff,  on  the  ground  that  the  vendor's  lien  for 
Tinpid  purchase  money  prevented  him  from  maintaining  an 
action  of  trover,  and  gave  leave  to  the  plaintiff  to  move  the 
Court  of  Excliequer  for  a  new  trial.  A  rule  having  been  ob- 
tained accordingly, 

*(??/7Z//  showed  cause  ;    In  order  to  maintain  this  ac-  [55 
tion  tlie'])laintiff  must  have  the  right  to  present  possession. 
But  the  plaintiff  1ms  no  such  right.     It  is  true  that  the  pro- 
8  Eng*  Rep.  64 
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perty  in  the  goods  passed  to  him,  but  the  vendor's  lien  for 
unpaid  purchase-money  deprived  him  of  the  right  to  posses- 
sion, which  the  vendor  retained:  Blaxam  v.  Sanders {^)\ 
Milgate  v.  Kebhlei^).  The  owner,  therefore,  could  have 
maintained  an  action  against  the  defendant,  and  the  plain- 
tiff cannot,  for  it  cannot  be  that  both  can  sue.  Similarly  a 
mortgagee  under  a  bill  of  sale  of  chattels,  of  which  the 
mortgagor  is  to  remain  in  possession  until  default  in  pay- 
ment, cannot  maintain  trover  for  them :  Bradley  v.  thp- 
ley  (') ;  nor  a  landlord  for  chattels  leased  to  a  tenant :  Oar- 
don  V.  Harper  (*).  The  plaintiflf  s  remedj^  is  not  in  this  form 
of  action,  but  by  a  special  action  for  injuiy  to  his  interest 
in  the  goods,  as  in  Mears  v.  London  ana  Soruth  Western 
My.  Co.  n.  This  course  would  secure  the  rights  of  all  par- 
ties, but  if  the  plaintiff  can  recover  without  paying  for  the 
goods,  the  vendor's  lien  will  be  lost.     Possibly  also,  by  now 

Eaying  or  tendering  the  price,  the  plaintiff  might  entitle 
imself  to  recover  in  trover.  In  any  case  he  is  not  without 
remedy,  for  he  may  treat  the  vendor  as  his  trustee,  and,  on 
giving  an  indemnity,  sue  in  his  name. 

Myburgh^  in  support  of  the  rule:  It  is  true  the  plain- 
tiff has  no  right  to  present  possession  as  against  the  ven- 
dor, but  the  vendor's  right  is  for  his  own  benefit,  and  the 
defendant,  who  is  merely  a  wrong-doer,  cannot  take  advan- 
tage of  it. 

Beam  WELL,  B. :  I  am  of  opinion  that  this  rule  must  be 
discharged,  on  the  ground  that  the  action  cannot  be  main- 
tained without  a  ri^t  of  present  possession  in  the  plaintiff. 
Here  there  is  no  evidence  that  the  plaintiff  had  any  right  of 
possession ;  that  right  was  in  the  vendor,  who  was  entitled 
to  retain  possession  of  the  goods  until  the  balance  of  the 

J)urchase-money  was  paid,  and,  on  non-payment,  to  resell 
he  goods  and  recoup  nimself  for  any  loss  sustained  on  the 
re-sale.  Therefore,  if  the  goods  were  tortiously  removed 
56]  (and  there  is  no  evidence  that  the  vendor  assented  *to 
their  removal)  it  is  manifest  that  the  vendor  could  have 
maintained  an  action.  But  it  cannot  be  that  two  men  can 
be  entitled  at  the  same  time  to  maintain  an  action  of  trover 
for  the  same  goods.  It  is,  therefore,  abundantly  manifest 
that  the  vendor  could,  and  that  the  plaintiff  cannot,  main- 
tain this  action. 

Whether,  bv  paying  the  balance  of  the  price  now,  or  ten- 
dering it,  the  buyer  can,  either  in  an  action  of  trover  or  by 

0)  4  B.  A  C,  941,  at  p.  94&  (*)  7  T.  R.,  9. 

(«)  8  M.  A  G.,  100.  (*)  11  C.  B.  (N.S.).  850  ;  31  L.  J.  (C.P.), 

{^)  1  C.  B..  «85.  220. 
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a  special  action  on  the  case,  have  any  remedy  at  common 
law  in  his  own  name,  or  whether  he  is  limited  to  an  action 
in  the  name  of  the  vendor,  it  is  not  necessary  now  to  pro- 
nounce. It  is  sufficient  to  say  that,  on  the  facts  shown  here, 
the  plaintiff  cannot  recover. 

Amphlett,  B.  :  I  am  of  the  same  opinion.  I  should  be 
sorry  to  suppose  that  the  plaintiff  could  have  no  remedy. 
'No  doubt,  on  paying  the  oalance  he  woul^  be  entitled  to 
relief,  either  at  law  or  in  equity.  But  it  is  sufficient  to  say 
here  that  he  has  not  done  those  acts  which  were  necessary 
to  entitle  him  to  the  possession  of  the  goods,  and  that  he  can- 
not therefore  maintain  this  action. 

Hule  discharged. 

Attorneys  for  plaintiff :  Lovmdes  &  Co.^  Liverpool. 
Attorney  for  d!efendant :  L/wpton^  lAterpool. 


[Law  Reports,  9  Exchequer,  67.] 
(>)  Nov.  19,  1878. 

*Langton  v.  Carleton,  [57 

Mader  and  Servant — Service  for  "  Twelve  Montkt  certain'* — Notice — Coniimumee  of 
Service  beyond  the  Twelve  Moniha,^ 

The  defendant  agreed  to  serve  the  plaintiff  as  a  traveller  and  agent  "  for  twelve 
months  certain,  after  which  time  either  party  should  be  at  liberty  to  terminate  the 
agreement  by  giving  the  other  a  three  months'  notice  " : 

Held  (by  BramweTl  and  Pigott,  BB.,  Kelly,  C.B.,  dissenting),  that  at  the  close  of 
tlie  twelve  months  the  agreement  could  be  determined  by  either  party  without  any 
notice,  and  that  the  stipulation  as  to  a  three  months'  notice  only  apphed  in  case  the 
engagement  was  prolonged  beyond  the  twelve  months^ 

Special  Case. 

By  an  aOTeement  dated  the  23d  of  January,  1871,  between 
the  plaintiff  and  his  partner  H.  P.  Burrows  (since  deceased), 
of  tne  one  part,  and  the  defendant  of  the  other  part,  it  was 
agreed  (among  other  things),  first,  that  the  defendant  should 
faithfully  serve  the  plaintiff  and  Burrows,  so  long  as  the 
agreement  was  in  force,  by  travelling  and  obtaining  orders 
for  ale,  &c.,  and  receiving  and  collecting  moneys  due  to 
them  in  and  about  London,  and  otherwise  acting  for  them 
as  agent  and  traveller ;  secondly,  that  the  defendant  would 
not  during  the  continuance  of  the  agreement  take  orders  for 
ale,  &c.,  for  any  other  firm,  and  that  for  his  services  the 
plaintiff  and  Burrows  should  pay  the  defendant  £200  a  year 
and  a  10  per  cent,  commission  ;  and  thirdly,  that  the  agree- 
ment should  be  "for  twelve  months  certain,  after  which 

(')  Decided  in  Miohaelm^ts  Term,  1873. 
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time  either  jmrty  should  be  at  liberty  to  terminate  the  agree- 
ment by  ^ving  to  the  other  a  three  months'  notice  in  writing 
of  his  desire  so  to  do  ;''  and  that  if  the  plaintiff  and  Bar- 
rows should  desire  to  terminate  the  agreement  without 
notice,  after  twelve  months'  and  before  any  notice  should 
have  expired,  they  might  do  so  upon  paying  the  defen- 
dant £60. 

The  defendant  entered  the  service  upon  these  terms,  and 
acted  during  the  year  1871.  On  the  7tn  of  December,  1871, 
he  received  irom  the  plaintiff  and  Burrows  a  notice  that  they 
should  not  require  his  services  after  the  23d  of  January, 
1872.  On  the  oth  of  February  the  plaintiff  (Burrows  being 
then  deceased)  commenced  this  action  for  a  debt  of  £91 188. 
58]  7^.,  alleged  to  be  due  *from  the  defendant  to  the  plain- 
tiff under  the  above  agreement.  The  defendant,  who  did 
not  dispute  the  debt,  pleaded  a  set  off  of  £50,  which  he  in- 
sisted was  due  to  him  as  liquidated  damages  in  lieu  of  a 
regular  notice  to  quit  the  plaintiff's  service. 

The  question  for  the  opinion  of  the  court  was  whether  the 
defendant  was  entitled  to  this  set  off. 

JIoUj  for  the  plaintiff:  The  agreement  is  fbr  twelve 
months  "certain,"  and  either  party  could  put  an  end  to  it 
at  the  end  of  the  twelve  months,  without  notice  :  Thompson 
V.  Mcbberly  (')  ;  Brown  v.  Simons  (').  The  parties  ma^  have 
contemplated  the  engagement  continuing  ;  but  unless  it  was 
continued,  no  notice  was  necessary.  The  plaintiff  ^ve  a 
notice,  but  that  was  superfluous.  The  claim  for  liquidated 
damages,  therefore,  cannot  be  sustained. 

Jelf  {BuUey  witn  him),  contra :  The  servant  here  was 
entitled  to  a  three  months'  notice.  If  the  service  had  lasted 
as  both  parties  originally  contemplated,  beyond  the  twelve 
months,  such  a  notice  would  have  been  necessary,  and  it  is 
not  reasonable  to  suppose  that  either  party  could  withdraw 
at  the  end  of  the  twelve  months,  abruptly  and  without  any 
notice  whatever.  The  service  was  to  be  for  twelve  months 
*' certain,"  and  therefore  could  not  be  terminated  within 
that  period  by  any  notice.  Nor.  upon  the  fair  construction 
of  it,  could  it  be  terminated  at  the  end  of  the  twelve  months 
without  a  three  months'  notice.  The  words  "after  which 
time,"  should  be  construed  as  "after,  or  at  the  expiration 
of  which  time."  The  defendant  is  therefore  entitlea  to  the 
set  off  which  he  claims. 

HoUy  in  reply. 

Kelly,  C.jB.:  I  think  the  defendant  is  entitled  to  our 
judgment.     He  was  dismissed  at  the  expiration  of  the  first 

(^)  2  Camp.,  678.  (»)  8  C.  B.  (N.S.),  208;  29  L.  J.  (C.P.).  261. 
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twelve  months  of  his  engagement  without  a  three  months' 
notice,  and  that  beinff  so,  he  is  entitled,  in  my  opinion,  to 
Bet  oflf  £60  under  the  language  of  the  agreement.  It  is  con- 
tended that  the  true  construction  of  the  agreetnent  is,  that 
it  was  an  engagement  for  twelve  months  certain,  at  the  ex- 
piration of  which  either  party  might  determine  it  without 
*notice  at  all.  But  that  cfoes  not  commend  itself  to  me  [59 
as  a  correct  or  reasonable  contention.  The  agreement  con- 
templates, I  think,  a  continuance  of  the  service  beyond  the 
twelve  months.  Within  that  time  it  could  not  be  terminated 
by  notice  at  all,  nor,  as  it  seems  to  me,  at  the  close  of  that 
period,  without  a  three  months'  notice. 

Bbaitwell,  B.  :  I  entertain  a  view  differing  from  that  just 
expressed  by  my  lord.  The  agreement  is  difficult  to  con- 
strue, but  it  must,  I  think,  mean  one  of  two  things :  either 
an  agreement  for  twelve  months  certain,  to  expire  without 
notice  at  all  at  the  end  of  the  twelve  months,  and  then  to 
continue,  if  the  parties  so  please,  until  terminated  by  a  three 
months'  notice ;  or  it  is  an  agreement  for  twelve  months,  and 
for  some  time  after,  until  determined  by  a  three  months' 
notice.  This  would,  in  fact,  make  it  an  agreement  for  fif- 
teen months  at  the  least.  I  prefer  the  first  construction,  for 
otherwise  I  do  not  see  that  any  meaning  is  given  to  the 
words  *Hwelve  months  certain."  In  my  opinion,  therefore, 
notwithstanding  the  ingenious  argument  of  Mr.  Jelf,  the 
plaintiff  is  entitled  to  the  judgment  of  the  court.  There  was 
no  necessity  to  give  any  notice  within  the  twelve  months. 
The  clause  as  to  notice  only  applies  in  case  the  parties  do  in 
point  of  fact  prolong  the  engagement. 

PiooTT,  B.:  I  concur  with  my  Brother  Bramwell  in  this 
case.  This  is  a  special  contract,  and  not  an  ordinary  yearly 
hiring  for  twelve  months  certain,  and  then  from  year  to 
year,  until  determined  by  notice.  The  parties  no  doubt 
contemplated  an  engagement  which  might  last  longer  than 
one  year,  and  if  it  did,  then  it  was  to  be  terminated  by  a 
three  months'  notice.  But  the  necessity  for  a  notice  only 
arises  in  case  the  first  year  has  expired.  At  the  end  of  that 
year,  either  party  could,  in  my  opinion,  put  an  end  to  the 
agreement  without  any  notice  at  an.  My  judgment,  accord- 
ingly, is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff :  Dod  <fe  Longstaffe. 

Attorneys  for  defendant:  Buckley^  MiUard  &  Cayley. 
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[Law  Reports,  9  Exchequer,  64.] 

Feb.  11,  1874. 

[IN  THE  EXCHEQUER  CHAMBER.] 

64]  *Smith  V.  Fletcher  and  Others.  (') 

Tre^pan — Duty  of  Lastdoumet — CoUeding  Water — Mining, 

The  defendants'  mines  adjoined  and  communicated  with  the  plaintiff's ;  and  in  the 
surface  of  the  defendants'  land  were  certain  hoUows  and  openings^  partiv  caused  by 
and  partly  made  to  facilitate  the  defendants'  workings.  Across  the  snr&ce  of  their 
land  there  ran  a  watercourse,  which,  in  the  vear  1865,  was  diverted  by  them  into 
another  channel.  In  November,  1871,  the  banks  of  the  watercourse  (which  were 
sufficient  for  all  ordinary  occasions)  burst  in  consequence  of  exceptionally  heavy  nuna, 
and  the  water  escaped  into  and  accumulated  in  the  hoUows  and  openings,  where  the 
rains  had  already  caused  an  unusual  amount  of  water  to  collect,  ana  thence  by  fissures 
and  cracks  passed  into  the  defendants',  and  so  into  the  plaintiff 's,  mines.  If  the 
land  had  been  in  its  natural  condition  the  water  would  have  spread  itself  over  the 
surface  and  have  been  innocuous.  The  defendants  were  not  guuty  of  any  actual  neg- 
ligence in  the  management  of  their  mines.  • 

At  the  trial  of  an  action  brought  by  the  plaintiff  to  recover  the  damage  he  had 
sustained,  the  learned  judge  directed  a  verdict  for  the  plaintiff,  holdins^  that  the 
ease  was  governed  bv  Fkteher  v.  Rylands  (Law  Rep.,  S  H.  L.,  830)  and  that  the 
defendants  were  absolutely  liable ;  and  rejecting  evidence  offered  by  the  defendants 
that  every  reasonable  precaution  had  been  taken  to  g^rd  against  ordinary  emer- 
gencies : 

Heid  (reversing  the  judgment  of  the  court  below),  that  the  case  was  not  beyond  all 
question  governed  by  Fletcher  v.  Rylands  (Law  Rep.,  8  H.  L.,  880),  that  the  water 
coming  from  the  natural  overflow  and  that  coming  n*om  the  diversion  of  the  water- 
course might  possibly  admit  of  different  considerations ;  that  if  the  evidence  tendered 
had  been  received,  there  might  have  been  questions  for  the  jury,  and  that  under  all 
tiie  circumstances  there  ought  to  be  a  new  triaL 

The  opinion  of  the  jury  at  such  trial  ought  to  be  taken  as  to  whether  what  was" 
done  by  the  defendants  was  done  by  them  in  the  ordinary,  reasonable,  and  propor 
mode  of  working  the  mine. 

Appeal  by  the  defendants  from  a  decision  of  the  Court  of 
Excheciuer  discharging  a  rule  to  enter  a  nonsuit,  or  for  2, 
new  trial.  The  pleadings  and  facts  are  fully  stated  in  the 
report  in  the  court  below  ("). 

HolJcer^  Q.C.  {Kay^  Q.C.,  and  Baylis  with  him),  for  the 
appealing  defendants :  The  defendants  are  not  responsible, 
l^ey  did  not  make  the  openings  and  cuts  on  their  land  in 
65]  order  to  store  water,  *and  this  renders  the  case  of 
Fletcher  v.  Rylarvda  (*)  inapplicable.  There  the  defendant 
made  a  reservoir  to  store  water.  Here  the  openings  and 
cuts  were  made  in  the  ordinary  course  of  working  the  mine. 
There  is  no  suggestion  either  of  negligence  on  the  defen- 

(>)  Reversing  8  Eng.  Rep.,  422.  (>)  Law  Rep.,  7  Ex.,  805. 

(»)  Law  Rep.,  8  H.  L.,  330 ;  18  L.  J.  (C.P ),  172. 
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dants'  part  or  of  any  abnormal  mode  of  working.  The 
water  which  did  the  mischief  came  daring  a  heavy  flood  by 
gravitation.  Smith  v.  KenricJc  (')  is  in  point.  The  mischief 
in  that  case,  as  here,  was  caused  by  the  ordinary  process  of 
working  the  mine,  and  although  damage  resulted  to  the 

IJaintiff,  it  was  held  that  the  defendant  was  not  responsible, 
n  Baird  v.  Williarason  C)  the  distinction  is  drawn  between 
water  flowing  by  gravitation  from  one  mine  to  another,  and 
water  sent  by  the  active  interference  of  the  mineowner.  In 
respect  of  the  latter  he  would  be  responsible. 

[Lord  Coleridge,  C.J.:  'The question  before  us  seems 
really  to  be  one  of  fact.  Did  this  water  come  simply  by 
natural  causes  into  the  plaintiffs  mines?  If  so,  Smrth  v. 
Ken/rick  i^\  would  be  applicable.  Or,  on  the  other  hand, 
did  the  defendants,  as  the  court  below  seem  to  have  thought, 
cause  the  water  to  come  there?  If  they  did,  the  ruling  of 
the  Court  of  Common  Pleas  in  Baird  v.  WiUiamson  ("),  as 
to  the  water  pumped  to  a  high  level;  would  apply.] 

The  proper  inference  to  be  drawn  is,  that  tne  defendants 
did  nothing  actively  \o  bring  the  water. 

[Lord  Coleridge,  C.J.:  They  made  a  '^cut"  from  the 
bottom  of  one  of  the  hollows,  and  also  altered  the  channel 
of  a  watercourse.] 

The  watercourse  was  really  improved  and  enlarged,  and 
the  defendants  desired  to  give  evidence  of  this,  and  also 
that  they  had  taken  all  reasonable .  precautions  to  prevent 
damage.  But  the  learned  judge  rejected  evidence  on  both 
point^  conceiving  that  Flezcher  v.  Mylands  (")  governed  the 
case.  As  to  the  '*  cut,"  that  was  analogous  to  thepassage 
or  "crut"  made  by  the  defendant  in  Baird  v.  William' 
son  (*)  from  one  seam  to  another,  and  which  it  was  held  he 
was  justified  in  making  in  the  usual  course  of  working.  The 
working  therefore  being  usual,  and  there  being  no  negli- 
gence, the  defendants  were  not  liable  for  the  consequences 
of  an  ^extraordinary  flood :  Carstairs  v.  Taylor  if) ;  [66 
Tennent  v.  Barl  of  Glasgow  (*). 

Herschell,  Q.C.  {Crompion  with  him),  for  the  plaintiff: 
The  natural  consequence  of  the  defendants'  act  was  to  bring 
the  water  into  the  openings  and  hollows  in  their  land,  whence 
it  flowed  through  the  cut  into  the  plaintiff's  mines.  It  is 
true  that  the  openings  were  not  made  on  purpose  to  store 

0)  7  C.  B.,  616.  (*)  Law  Rep.,  6  Ex.,  217. 

(«)  16  C.B.(N.S.),  876;  83  L.  J.(C.P),.  (»)  Court  of  Session  Cases,  8d  series, 
101.  133. 

(•)  Law  Rep.,  8  H.  L.,  880;  18  L.  J. 
(C.P.),  172. 
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water,  but  that  cannot  make  any  diflference ;  the  result  is 
the  same.  Smith  v.  Kenrick  (*)  only  decides  that  if  subter- 
ranean water,  collected  in  underground  workings  in  the 
ordinary  course  of  mining,  escaped  without  the  mineowner's 
negligence,  he  would  notbe  liable.  But  what  may  be  called 
"mine- water"  proper  is  subject  to  different  considerations 
from  water  collected  on  the  surface  of  the  land  by  quanying. 

[Lord  Coleridge,  C.  J.:  We  must  take  it  that  the  defen- 
dants' workings,  both  underground  and  on  the  surface,  were 
ordinary  and  usual.] 

At  all  events  they  create  a  state  of  things  on  the  surface, 
of  which  the  necessary  consequence  is,  that  water  will  accu- 
mulate. The  principle  of  Ftetcher  r.  Rylands  (*)  therefore 
applies,  and  it  was  not  necessary  to  prove  any  actual  negli- 
gence. The  defendants  choose  to  collect  what  to  their  knowl- 
edge may  do  damage  in  certain  circumstances,  and  if  damage 
is  aone  they  are  absolutely  responsible :  Ruck  v.  Williams  Q. 
Baird  v.  Williamson  (*),  so  far  as  the  third  class  of  water  is 
concerned,  viz.  the  water  raised  by  punipin^,  is  in  the  plain- 
tiflPs  favor.  The  defendants  here,  oy  making  the  cut  and 
diverting  the  stream,  did  actually  cause  the  water  to  flow 
into  the  plaintiffs  mine,  and  it  is  no  answer  to  say  that  if 
the  stream  had  not  been  diverted  more  water  would  have 
overflowed. 

Holker^  Q.C.,  was  not  called  on  to  reply. 

Lord  Coleridge,  C.J.:  We  concur  with  the  court  below 
that  it  is  impossible  to  enter  a  nonsuit,  but  we  are  further  of 
67]  opinion  *that  there  ought  to  be  a  new  trial.  Hie  case 
appears  to  us  to  have  been  stopped  too  soon.  The  learned 
judge  seems  to  have  been  of  opinion  that  the  case  was  one 
m  all  respects  within  Fletcher  v.  Rylands  (*).  We  do  not 
think  that  it  was,  in  every  respect  or  in/  every  conceivable 
aspect,  within  that  authority;  and  if  evidence  had  been 

given  on  behalf  of  the  defendants,  we  think  there  might 
ave  been  questions  for  the  consideration  of  the  jury. 
Again,  the  learned  judgfe  drew  no  distinction  between  the 
water  which  came  from  the  new  diversion  of  the  stream  and 
that  which  came  from  the  natural  overflow.  We  think  that 
what  may  be  called  these  two  sets  of  water  may  admit  of 
very  different  considerations. 

As  there  is  to  be  a  new  trial  it  is  unnecessary  to  say  more, 
except  that  we  think  it  desirable  that  the  opinion  of  flie  jury 

0)  7  C.  B.,   616 ;  18  L.  J.  (C.P.),  172.        (*)  16  C.  B.  (N.S.),  876;  88  L.  J.  (C.P.), 
(»)  Law  Rep.,  8  H.  L.,  830.  101. 

(8)  8  H.  &  N.,  308;  27  L.  J.  (Ex.),  867. 


Digitized  by  VjOOQ IC 


Vol.  IX.]  HILARY  TERM,  XXXVH  VICT.  513 


Whaite  t.  Lancashire  and  Yorkshire  Railway  Co.  1874 

should  be  taken,  as  to  whether  what  was  done  by  the  de- 
fendants was  done  in  the  ordinary,  reasonable,  and  proper 
mode  of  working  the  mine. 

Keating,  Quain,  Grove,  Archibald,  and  Honyman,  JJ., 
concurred. 

Jvdgmefnt  reversed. 

Attorneys  for  plaintiff :  Helder  &  KirJchank. 

Attorneys  for  defendants :  Oregory,  JRowcliffes  &  Co.,  for 
Mvsgrane,  Whitehaven. 


pAw  Reports^  9  Exchequer,  67.] 
Feb.  12,  1874. 

Whaite  v.  The  Lancashire  and  Yorkshire  Railway 

Company. 

Carrier^Cairrim  Act  (11  Oeo.  ^  A  \  Wm.  4,  c  68),  u.  1,  %^"  Pared  or  Package.*' 

The  plaintiff  sent  upon  a  track  by  the  defendants*  line  a  wagon,  with  wooden  sides, 
but  without  a  top,  in  wliich  he  pacKed,  amongst  other  things,  paintings  exceeding 
the  ralne  of  £10,  which  were  so  placed  in  the  wagon  that  it  conld  be  seen  that  they 
were  paintings,  bat  their  exact  character  could  not  be  seen.  In  an  action  for  injury 
to  the  paintings : 

Mekt,  that  the  wagon  with  its  contents  was  a  "  parcel  or  package "  within  the 
Carriers  Act,  s.  1,  and  that,  the  goods  not  haying  been  dedared,  the  plaintiff  could 
not  recoyer. 

Action  brought  against  the  defendants  to  recover  the  value 
of  goods  of  the  plaintiff  injured  and  destroyed  whilst  beii^ 
carried  *by  the  defendants  for  the  plainttn.  The  de-  [6o 
fendants  paid  £31  into  court  in  respect  of  some  of  the 
goods,  and  as  to  the  rest  pleaded  that  the  goods  were  within 
11  Geo.  4  &  1  Wm.  4,  c.  68,  s.  1,  and  were  contained  in  a 

Sarcel  or  package  exceeding  the  value  of  £10,  and  were  not 
eclared. 

The  cause  was  tried  before  Pollock,  B.,  at  Manchester,  on 
the  23d  of  December,  1873,  and  the  facts  proved  were  as 
follows :  The  plaintiff,  who  was  a  decorator  and  exhibitor 
of  fancy  articles  at  Manchester,  had  sent  to  Wigan  various 
articles,  including  decorations,  models,  mechanical  figures, 
and  oil  paintings,  for  exhibition  at  the  Wigan  Infirmary 
Bazaar.  On  the  closing  of  the  exhibition  these  articles  were 
packed  in  a  wagon  and  a  lorry  for  return.  The  oil  painting 
which  were  ten  in  number,  were  placed  in  the  wa^on,  the 
two  middle  ones  being  placed,  with  their  faces  mward, 
against  the  opposite  sides  of  a  frame  shaped  like  an  inverted 
V,  and  the  remainder  ranged  in  line  behind  the  two  first, 
and  separated  from  each  otner  and  kept  in  place  by  strips 
of  wood  nailed  to  the  floor.  The  wagon  was  open  at  tne 
8Eng.  Rep.  65 
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top,  SO  that  it  could  be  seen  that  there  were  pictures  inside, 
but  the  character  of  the  pctures  could  not  be  seen.  The 
plaintiff  and  his  foreman,  in  their  evidence,  described  them- 
selves as  having  ''packed"  the  things  in  the  wagon  in  this 
manner.  The  wagon  and  lorry  were  placed  on  two  trucks 
on  the  defendants'  line  for  conveyance  to  Manchester ;  the 
train  in  which  they  were  met  with  a  collision,  and  the  con- 
tents of  the  wagon  were  greatly  injured,  the  paintings  in  ques- 
tion, which  were  proved  to  be  worth  £100,  being  wholly 
destroyed.  The  defendants  paid  a  sum  of  £31  into  court  in 
respect  of  the  other  goods ;  a  further  sum  of  £20  for  conse- 
quential damage  in  respect  of  them  was  agreed  on  at  the 
trial ;  and  a  verdict  was  entered  for  the  plaintiff  for  £120, 
with  leave  for  the  defendants  to  move  to  reduce  the  verdict 
to  £20,  on  the  ground  that  as  to  the  paintings  the  defen- 
dants were  protected  from  liability  by  the  Carriers  Act  (*), 
no  declaration  having  been  made  or  insurance  paid.  - 
69]  *A  rule  having  Been  obtained  accordingly, 

HolJceTy  Q.C.  {Ambrose  ynih  him),  showed  cause,  and  con- 
tended that  a  wagon  could  not  properly  be  described  as  either 
a  parcej  Or  a  package  ;  it  was  not  suflaciently  closed  up,  and 
it  was  of  too  large  a  size.  The  defendants  were  able  to  see 
what  was  inside,  and  so,  without  anv  declaration,  had  warn- 
ing of  its  contents.  The  object  of  tne  statute  was  therefore 
secured,  which  was  to  protect  carriers  against  incurring  lia- 
bilities the  extent  of  which  they  had  no  means  of  knowing. 

R.  O.  WiUiarris^  Q.C.  {Herschell^  Q.C,  with  him),  in  sup- 
port of  the  rule,  contended  that  the  pictures  were  described 
as  packed,  and  were,  in  fact,  packed  in  the  wagon,  and  that 
anything  packed  was  a  package ;  that  nothing  could  turn 
upon  the  size  of  the  package,  but  that  in  fact  the  two  words 
*' parcel"  and  " package"  appeared  to  be  designedly  used, 
the  one  to  describe  the  smaller,  the  other  to  describe  the 
larger  kinds  of  packages,  so  that  everything  might  be  in- 

Q)  11  Geo.  4  A  1  Wm.4,  c.  68,  a.  1,  articles  or  property  shall  have  been  de- 
provides  that  no  "  common  carrier  by  clared  by  the  person  or  persons  sending 
land  for  hire  shall  be  liable  for  the  loss  of  or  delivering  the  same,  and  such  increased 
or  injury  to  any  ai-ticle  or  articles  or  charge  as  is  hereinafter  mentioned,  or  an 
property  of  the  descriptions  following,  engagement  to  pay  the  same,  be  accepted 
that  is  to  say  "  (amongst  other  things),  by  the  person  receiving  such  parcel  or 
'^paintings  contained  in  any  parcel  or  package;"  and  by  s.  2,  "when  any  pfir- 
package  which  shall  have  been  delivered,  eel  or  package  containing  any  of  uie  ar- 
either  to  be  carried  for  hire  or  to  accom-  tides  above  specified  shall  be  so  delivered, 
pany  the  person  of  any  passenger  .  .  .  and  its  value  and  contents  declared  as 
when  the  value  of  such  article  or  articles  aforesaid,  and  such  value  shall  exceed 
or  property  aforesaid  contained  in  such  £10,"  the  carrier  may  demand  an  in- 
parcel  or  package  shall  exceed  the  sum  creased  rate  of  charge,  to  be  notified  as 
of  £10,"  unless  at  the  time  of  delivery  therein  mentioned. 
"  the  viilue  and  nature  pf  such  article  or 
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eluded ;  and  that  it  was  no  answer  that  the  goods,  though 
practically  covered  up,  were  partially  visible.  The  sender 
has  to  declare,  and  the  carrier  is  entitled  to  know,  not  only 
the  nature,  but  the  value  of  the  goods. 

Bramwell,  B.  :  I  think  this  wagon  with  its  contents  was 
a  *' package"  within  the  meaning  of  the  act.  Although  one 
would  not  comnaonly  describe  it  in  that  way,  yet,  looking  at 
the  object  and' purpose  of  the  act,  I  think  we  are  not  only 
entitled,  but  compelled  to  say  that  it  was  a  "package  or 
parcel"  within  tne  section.  It  is  to  be  observed  that  the 
plaintiff  himself  and  his  foreman  authorize  us  in  so  describ- 
ing it,  for  they  say  they  ''packed"  the  goods  in  the  wagon, 
and  no  one  would  doubt  that  this  expression  was  *rightly  [70 
used ;  but  if  so,  then  the  wagon  so  packed  with  goods  was 
a  package.  Further,  the  pacKed  wagon  had  this  quality  of 
a  package  about  it,  that  the  pictures  were  so  packed  by  the 
plaintiff  that,  though  the  defendants  could  see  that  there 
were  pictures  in  the  wagon,  they  could  not  see  what  was  the 
exact  character  of  the  pictures,  which  the  plaintiff's  mode 
of  packing  concealed.  The  rule  must,  therefore,  be  made 
absolute  to  reduce  the  verdict  to  £20. 

Cleasby,  B.:  I  am  of  the  same  opinion.  It  is  tolerably 
plain  that,  if  the  plaintiff  had  declared  the  nature  and  value 
of  the  contents  of  the  wagon,  the  defendants  would  have 
been  entitled  to  charge  an  increased  rate  of  freight  under 
B.  2  of  the  act ;  but  this  they  could  not  do  unless  the  wagon 
-were  a  ''parcel  or  package."  If  so,  the  plaintiff,  not  hav- 
ing declared,  is  prevented  by  s.  1  from  recovering.  It  would 
be  absurd  to  sajjr  that  the  wagon  was  too  large  to  be  a  pack- 
age ;  plainly,  size  cannot  be  a  criterion. 

Pollock,  B.:  I  am  of  the  same  opinion.  The  act  uses 
the  words  "parcel"  and  "package."  Both  words  being 
used,  this  gives  us  some  assistance  in  arriving  at  the  mean- 
ing of  what  each  signifies.  I  think  that  this  was  a  package, 
if  not  a  parcel.  The  plaintiff  says,  "I  packed  the  goods 
in  my  four-wheeled  wagon,  which  had  wooden  sides,  but  no 
top,"  which  is  much  as  if  a  man  should  say,  "I  packed 
my  silver  forks  in  a  wooden  box,  but  I  could  not  put  a  top 
on  it,  because  it  was  too  full."  This  was  clearly  a  parcel  or 
package  within  the  meaning  of  the  act ;  and  the  plaintiff, 
not  having  declared  the  value  and  nature  of  the  contents, 
cannot  recover. 

Rule  absolute. 

Attorneys  for  plaintiff:  Edwards^  Lofton  &  Jaques. 
Attorneys  for  defendants :  Clarice  &  Woodcock. 
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71]  *Radley  V.  The  London  and  North  Western  Rail- 
way Company. 

CofUribuiory  Negligenee — BoUmh^  Bridge, 

The  pUdntifls,  colliery  owners,  had  a  siding  adjoining  the  defendants^  line,  which 
was  crossed  by  a  bridge,  and  on  to  which  the  defendants  were  in  the  habit  of  convey- 
ing the  plaintiffs'  trucks  from  their  Une,  the  plaintiflla  removing  them  thenoe  as  they 
tliought  fit.  The  defendants  brought  on  to  the  plaintiffs'  siding  and  left  there,  after 
working  hours,  trucks  of  the  pUintlffii,  one  of  which  was  loaded  with  a  broken  truck 
to  such  a  height  that  it  would  not  pass  under  the  bridge.  More  than  iwenty-f^ 
hours  afterwards,  but  before  work  was  resumed  at  plaintiflb'  works,  the  defendants, 
after  dark,  pushed  on  to  the  siding  other  trucks  of  the  plaintiflk,  and  pu^ed  the 
loaded  truck  up  to  the  bridge,  by  which  means  the  train  of  trucks  was  arrested. 
The  defendants'  servants,  not  being  aware  of  the  cause  of  the  obstmetion,  pushed 
the  train  of  trucks  forward  with  so  much  force  that  the  loaded  truck  knocked  down 
the  bridge.  In  an  action  for  the  damage  so  done,  the  jury  having  found  that  the 
plaintiffs  were  guilty  of  contributory  negligence  in  not  removing  the  loaded  truck: 

H^  that  there  was  no  evidence  of  contributory  negligence  to  go  to  the  jury. 

This  was  an  action  brought  to  recover  damages  from  the 
defendants  for  injury  done  to  a  bridge  upon  the  plain- 
tiffs' siding,  under  cii-cumstances  which  are  fully  stated  in 
the  judgmenl;  The  cause  was  tried  before  Brett,  J.,  at  the 
Liverpool  Summer  Assizes,  1873.  The  defendants  con- 
tended that  the  evidence  showed  contributory  negligence  in 
the  plaintiffs,  and  this  question  being  left  to  the  lury  by  the 
learned  judge,  they  found  for  the  defendants.  A  rule  hav- 
ing been  obtained  for  a  new  trial  on  the  ground  that  the 
learned  judge  misdirected  the  jury  in  telling  them  that  there 
was  evidence  of  contributory  negligence  in  the  plaintiffs, 

Jan.  30.    AspinaUj  Q.C.,  B,na  McConnell^  showed  cause. 

Serschellj  Q.C.,  and  Baylis^  supported  the  rule,  and  re- 
ferred to  Dames  v.  Mann{')  and  JJimes  v.  Petley  ('). 

The  arguments  are  fully  noticed  in  the  judgment  delivered. 

Our.  adv.  wM. 

Feb.  7.  The  judgment  of  the  court  (Bramwell  and  Amph- 
lett,  BB.)  was  delivered  bv 

72]  *Bramwell,  B.:  This  is  a  case  of  tery  great  com- 
plexity, not  so  much  in  the  facts  as  in  the  considerations 
to  which  they  give  rise.  So  much  so  that  we  have  thought 
it  desirable  to  put  our  opinion  in  writing.  The  material 
facts  are  as  follows :  The  plaintiffs  are  colliery  owners,  who 
have  sidings  out  of  and  on  one  of  the  defendants'  lines ; 
over  these  sidings  is  a  bridge  belonging  to  the  plaintiffs, 

(»)  10  M.  A  W.,  646.  O  16  Q.  B.  276 ;  19  L.  J.  (Q.B.).  449. 
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vith  a  headway  of  eight  feet.  It  has  been  the  course  of 
business  between  the  plaintiffs  and  the  defendants  for  the 
defendants  to  take  from  these  sidings  the  plaintiffs'  wagons 
loaded  with  coals  and  deliver  or  leave  them  at  their  desti- 
nation ;  also  to  collect  the  plaintiffs'  wagons  when  empty,  and 
bring  them  to  the  sidings,  and  there  leave  them.  When  the 
wagons  were  so  left  on  the  sidings,  the  plaintiffs  dealt  with 
them  as  ihey  thought  fit,  i.  e.  took  them  to  the  pit  to  be  loaded 
in  such  order  and  at  such  times  as  they  pleased,  or  took 
them  to  their  workshops  if  they  needed  repair.  On  a  cer- 
tain Saturday,  after  working  nours,  when  the  men  were 
gone  and  the  plaintiffs  could  only  move  them  as  they  might 
on  a  Sunday,  i.  e.  by  some  special  engagement  of  workmen, 
the  defendants  brought  andT^  left  on  one  of  the  plaintiffs' 
sidings  some  empty  wagons  of  the  plaintiffs,  and  a  wagon, 
empty  except  that  it  had  on  it  a  wagon  of  the  plaintiffs 
which  had  broken  down  and  could  not  travel,  and  had  to 
be  brought  in  this  way  to  the  plaintiffs.  "Hie  wagon  so 
loaded  was,  with  its  load,  eleven  feet  high,  and  therefore 
could  not  pass  under  the  bridge.  It  remamed  where  so  left. 
On  the  next  Sunday  night,  after  dark,  the  defendants 
brought  in  a  very  long  train  of  the  plaintiffs'  empty  wagons, 
and  pushed  it  on  the  sidingwhere  this  wagon,  loaded  with 
the  disabled  wagon,  was.  The  wagon  was  pushed  as  far  as 
the  bridge.  Had  it  been  empty  it  would  have  passed  under- 
neath, and  probablv  the  defendants  had  often  pushed  wag- 
ons in  this  wav  under  the  bridge,  though  there  wks  evidence 
to  show  that  tney  had  been  re5[uested  not  to  push  things  on 
the  siding  beyond  a  public  highway,  which  was  some  dis- 
tance before  getting  to  the  bri^e  in  the  direction  in  which 
the  defendants  brought  the  train  of  empty  wagons.  This  is, 
perhaps,  of  no  moment.  But  the  wagons  so  loaded  com- 
ing to  the  bridge  and  being  unable  to  pass  underneath  it, 
the  train  stopped,  and  those  who  had  charge  of  it,  without 
looking  to  ascertain  the  cause  of  the  stoppage,  gave  momen- 
tum to  the  engine  to  such  an  *extent  that  the  wagon  [73 
with  its  load  knocked  the  bridge  down.  For  this  the  action 
was  brought. 

It  is  needless  to  sav  there  was  evidence  of  negligence  in 
the  defendants,  but  the  learned  judge  left  it  to  the  jury  to 
say  whether,  and  the  jury  did  say  that,  there  was  contribu- 
tory negligence  in  the  plaintiffs,  and  found  their  verdict  for 
the  defendants  on  that  ground.  We  have  to  say  whether 
the  learned  judge  was  right  in  the  waj  in  which  he  dealt 
with  this  c[uestion  of  contributory  negligence. 

The  plaintiffs  contended,  first,  that  there  was  no  evidence 
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of  contributory  negligence.  The  way  the  defendants  put  it 
was  as  follows :  They  said  the  plaintiffs  knew,  or  ougnt  to 
have  known,  that  the  loaded  wagon  had  been  brought  and  left 
at  the  place  where  it  was  so  left :  they  knew  it  would  not  pass 
under  the  bridge ;  they  knew  tnat  the  defendants  would,  or 
might,  bring  empty  wagons  on  the  Sunday,  and,  to  make 
room  for  what  they  brought,  would,  or  might  push  forward 
whatever  they  found  on  me  siding,  as  they  had  done  before ; 
that  therefore  the  plaintiffs  ought  to  have  moved  the  loaded 
wagon,  or  taken  out  the  broken  one,  or  warned  the  defen- 
dants it  was  there.  The  plaintiffs  said,  in  answer  to  this, 
that  assuming  they  knew  the  wagon  was  there  with  the 
load,  so  did  the  defendants ;  that  the  defendants  knew  also 
the  height  of  the  bridge,  and  that  the  wagon  with  its  load 
would  not  pass  under  it;  that  the  defendants  knew  that 
working  hours  were  over  when  they  brought  it,  and  that 
practically  the  plaintiffs  could  not  move  or  unload  it  till 
Monday ;  and  they  said  they  had  a  right  to  suppose  that 
the  defendants  would  not  be  so  negligent,  under  these  cir- 
cumstances, as  to  drive  this  loaded  wagon  at  the  bridge, 
xmder  which  it  could  not  pass,  and  which  it  would  knock 
down  if  pushed  against  it  with  sufficient  force,  the  more 
especially  as  there  was  another  unoccupied  siding  on  which 
the  empty  wagons  brought  on  the  Sunday  might  have  been 
put ;  that  in  truth  the  alleged  negligence  in  the  plaintiffs  was, 
not  foreseeing  and  guardm^  against  the  negligence  of  the 
defendants ;  that  even  if  they  themselves  had  placed  the 
loaded  wagon  there,  they  had  no  right  to  anticipate  that  the 
defendants  would  be  so  negligent  as  to  put  lany  wagon  on  the 
siding  without  seeing  what  was  there,  and  to  push  with 
such  lorce  as  they  did  when  they  found  an  obstruction. 

We  think  this  reasoning  correct,  and,  consequently,  that 
74]  there  *was  no  evidence  of  contributory  negligence  for 
the  jury.  Suppose  the  defendants  had  brought  the  loaded 
wagon  on  Sunday  niffht,  and  pushed  as  they  did,  then  there 
would  clearly  have  been  no  contributory  negligence ;  but 
how  does  that  differ  from  the  present  case,  unless  it  is  sup- 
posed there  was  some  duty  m  the  plaintiffs  to  move  the 
loaded  wagon  on  the  Saturday,  or  to  give  some  notice  ? 

The  plamtiffs  further  contended,  what  perhaps  is  much 
the  same  thing  differently  put,  that,  according  to  Dames  v. 
Mann  {'\  assuming  that  there  was  negliffence  on  their  part, 
vet,  if  tlie  defendants  could  have  avoided  doing  the  mischief 
by  reasonable  care,  they  were  bound  to  do  so ;  and  the 
plaintiffs  objected  to  the  learned  judge's  summing-up,  that 

(')  10  M.  A  W.,  546. 


Digitized  by  V:iOOQIC 


Vol  IX]  HILARY  TERM,  XXXVII  VICT.  519 

Blanchet  v.  Powell's  Llantivit  Ck)Ilerie8  Company.  1874 

this  had  not  been  left  to  the  jury.    This  also  seems  well 
founded.    There  must,  therefore,  be  a  new  trial. 

Should  the  case  be  tried  again,  it  might  be  as  well  to  leave 
th^  question  in  this  way  to  the  iury,  giving  leave  to  the  plain- 
tiffs to  move  on  the  ground  that  there  was  no  evidence  of 
contributory  negligence,  should  the  jury  find  for  the  de- 
fendants. 

Bvle  absolute. 

Attorneys  for  plaintiffs:  Sharpe^  ParJcer  <fe  Pritchard^ 
for  PecLce^  Wigan. 
Attorney  for  defendants :  Blenkinsop. 


[Law  Reports,  9  Ezcheqaer,  74.] 
Feb.  6,  1874. 

Blanchet  v.  Powell's  Llantivit  Collebies  Company, 

Limited. 

AtHon,  for  Freight — Difference  between  Weight  of  Cargo  ehipped  and  Weight  ea^preued 
in  BUI  of  Lading — &ioppd — Foreign  BUI  of  Lading — uonlra4!t  made  in  France — 
BilU  of  Lading  Act  (18  &  19  ViO,  e.  111),  «.  8. 

To  an  action  for  a  Innip  sum  for  freight  by  the  master  of  a  ship  against  the  indorsee 
of  a  bill  of  lading  the  defendants  pleiMed,  except  as  to  217  tons  of  cargo,  that  by 
the  bill  of  lading  the  plaintiff  acknowledged  himself  to  have  received  a  number  of 
tons  exceeding  217  tons,  and  that  he  did  not  carry  or  deliver  the  goods  in  the  bill  of 
lading  mentioned,  but  only  a  portion,  to  wit,  217  tons  (not  alleging  in  terms  that  he 
did  not  carry  all  the  gooos  delivered).  The  plaintiff  replied  (8.)  that  he  carried  all 
the  goods  delivered  to  him  under  the  bill  of  lading,  and  that  the  goods  so  delivered 
and  described  in  the  bill  of  lading  as  weighing  more  than  *217  tons  in  fiu;t  [Tft 
weighed  217  tons  only,  and  that  ue  weight  mentioned  in  the  bill  of  lading  was  a 
mere  misdescription,  inserted  without  fraud  or  default;  (4.)  that  the  bill  of  lading 
was  made  in  France,  and  that,  according  to  the  law  of  France,  the  whole  freight  was 
payable,  although  part  only  of  the  goods  was  carried  and  delivered;  and  (5.)  re- 
peating the  allegations  of  the  third  replication,  and  adding  that  the  bill  of  lading 
was  made  in  France,  and  that,  according  to  the  law  of  France,  the  whole  frdght  was 
payable.    On  cross  demurrers : 

Held,  that  the  plea  was  ambiguous,  but  that,  assuming  it  to  be  good,  the  third 
replication  was  a  good  answer  to  it,  for  that,  in  an  action  for  freight,  the  master  is  at 
liMrty  (notwithstanding  18  <&  19  Vict  c.  Ill,  s.  8)  to  show  that  the  cargo  actually 
received  by  him  differs  in  weight  from  that  signed  for  in  the  bill  of  lading,  at  vSl 
events  where  the  weight  mentioned  in  the  bill  of  lading  is  mere  matter  of  measure- 
ment ;  and  that  the  freight  being  a  lump  sum  the  plaintiff  was  entitled  to  recover 
the  whole. 

Held,  also,  that  the  fourth  and  fifth  replications  were  good. 

Declaration  tbat  one  Paranqne,  at  L' Orient,  in  the 
republic  of  France,  delivered  to  the  plaintiff  a  cargo  of  pit- 
wood,  to  be  carried  bv  the  plaintiff  in  a  ship  from  LlOnent 
to  Cardiff,  nnder  a  bill  of  lading  dated  the  2d  6t  January, 
1874,  signed  for  the  same  by  the  plaintiff,  and  there  deliv- 
ered (accidents  and  dangers  of  the  sea  excepted)  to  the 
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holder  of  the  bill  of  lading  or  his  order,  he  or  his  assigns 
paying  the  plaintiff  for  freight  the  sum  of  3,441  shillings  and 
£4  gratuity,  amounting  together  to  £176  Is, ;  that  at  the  date 
of  uie  bill  of  lading  Paranque  indorsed  it  to  the  defendants, 
in  order  to  pass  me  property  to  them,  and  thereupon  the 
property  passed  to  them,  and  all  conditions^  &c.,  were  ful- 
nlleKl  necessary  to  entitle  the  plaintiff  to  claim  the  freight 
and  gratuity  from  the  defendants,  yet  they  made  default 
in  paying  the  same. 

Plea,  except  as  to  so  much  as  relates  to  the  carrying  and 
delivery  of  217  tons  of  pit- wood,  being  parcel  of  tne  cargo 
on  the  declaration  mentioned,  that  the  bul  of  lading  was  m 
the  words  and  figures  following  [here  was  set  forth  the  bill 
of  lading  in  the  French  language],  which  said  bill  of  lading 
is  jproperly  translated  thus:  ''I,  Blanchet,  master  of  the 
ship  Christopher  Columbus,  being  at  L' Orient,  in  order  to 
go  to  Cardiff,  acknowledge  to  have  received  on  board  my 
ship,  of  you,  Paranque,  &6,782  kilos-,  the  whole  safe  and 
in  good  condition,  marked  and  numbered  as  in  margin 
[26o,782],  which  I  bind  myself  to  convey  (perils  excepted) 
TO  Cardiff,  and  deliver  to  the  bearer  or  his  order  on  his  pay- 
ing me  3,441  shillings  and  £4  i;ratuity,  in  faith  of  which,  &c. 
Signed  at  L' Orient,  the  2d  oi  January,  1873.  A.  E.  Blan- 
76]  chet;"  and  *that  the  plaintiff  did  not  carry  or  deliver  the 
goods  in  the  bill  of  lading  mentioned,  but  a  portion  of  the 
same  only,  to  wit,  217  tons. 

Replications.  3.  That  the  plaintiff  did  carry  and  deliver 
to  the  defendants  the  whole  oi  the  goods  delivered  to  him 
under  the  bill  of  lading,  and  which  were  intended  to  be 
thereby  described ;  and  that  the  goods  so  delivered  and  de- 
Bcribea  as  weighing  266,782  kilos.,  a.  weight  exceeding  217 
tons,  in  fact  weighed  217  tons,  and  no  more,  and  that  the 
weight  mentioned  in  the  bill  of  lading  was  a  mere  misde- 
scription, inserted  without  fraud  or  default  on  the  plaintiff's 
part. 

4.  That  the  bill  of  lading  was  made  at  L' Orient,  in  the 
republic  of  France,  and  that,  according  to  the  law  of  France, 
the  whole  freight  was  payable,  although  part  only  of  the 
goods  was  earned  and  delivered  as  in  the  first  plea  men- 
tioned. 

5.  Repeating  the  allegations  in  the  third  replication,  and 
adding  that  the  bill  of  lading  was  made  at  L' Orient,  in  the 
republic  of  France,  and  that,  according  to  the  law  of  France, 
the  whole  of  the  freight  was  payable. 

Demurrers  to  the  plea,  and  replications,  and  joinders  in 
demurrer. 
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H.  E.  Webster^  in  support  of  the  demurrer  to  the  plea 
and  of  the  replications :  A  lump  sum  is  payable  for  freight, 
and  the  remedy,  if  any,  for  short  delivery  is  by  cross-action. 
The  freight  is  not  apportionable  :  Hobinson  v.  Knights  ('). 
Theplea,  therefore,  is  bad. 

[He  was  stopped.] 

jS.  Clarke^  contra :  It  has  never  been  decided  that  lump 
freight  in  a  bill  of  lading  is  not  apportionable ;  bat  if.it  is 
not,  the  plea  is  a  good  answer  to  the  whole  action,  for  the 
whole  cargo  was  not  carried.  If  it  is,  it  is  an  answer  as  to 
the  part  oi  the  cargo  not  carried :  The  Norway  (") ;  BUchie 
V.  Atkinson  (").  As  to  the  replications,  the  third  is  bad,  for 
it  does  not  show  that  the  misdescription  was  caused  by  the 
fraud  of  the  shipper,  or  the  defendants,  or  some  person 
through  whom  they  claim ;  and  in  the  absence  of  *sucn  [77 
fraud  the  bill  of  lading  is  conclusive,  under  the  18  &  19 
Vict.  c.  Ill,  s.  8  (*),  to  snow  the  actual  quantity  or  weight 
of  the  goods  shipped.  The  fourth  and  fifth  replications  are 
also  bad.  The  law  of  France  is  not  applicable  to  a  contract 
to  be  performed  in  England. 

Weoster^  was  not  caQed  on  to  reply. 

Bbamwell,  B.:  I  think  the  plaintiff  is  entitled  to  our 
judgment.  The  plea  is  ambi^ous,  but  the  third  replication 
states  in  positive  terms  that  tne  plaintiff  delivered  to  the  de- 
fendants all  the  goods  he  actually  received  on  board.  It  is 
said  this  is  no  answer,  because  the  plaintiff  is  estopped, 
under  the  Bills  of  Lading  Act  (18  &  19  Vict  c.  Ill),  s.  3, 
from  denying  that  he  received  any  other  quantity  than  that 
mentioned  in  the  bill.  Now,  I  agree  that  in  some  cases, 
and  for  some  purposes,  where  the  weight  of  the  cargo  is 
material,  the  master  might  be  bound  by  the  statement  of 
weight  in  the  bill  of  lading.  For  example,  in  an  action 
against  him  for  non-delivery,  he  might  be  estopped,  but  not 
in  such  an  action  as  this.  The  freight  here  is  a  lump  sum, 
and,  in  my  opinion,  indivisible ;  ana  therefore,  if  there  were 
anything  m  the  point  made  for  the  defendants,  they  would 

(')  Law  Rep.,  8  C.  P.,  466.  thereof,  may  not  have  been  so  shipped, 

(*)  Br.  dk  Lush.,  877.  unless  the  holder  of  the  bill  of  lading 

(')  10  East,  295.  shall  have  had  actual  notice,  at  the  time 

{*)  By  the  18  A  19  Vict  c.  Ill,  s.  8,  of  receiving  the  same,  that  the  goods  had 

it  is  enacted  that  "  every  bill  of  lading  in  not  been  in  fact  laden  on  board ;  provided 

the  hands  of  a  consignee  or  Indorsee  that  the  masier  or  other  person  so  sign- 

for  valuable  consideration,  representing  ing  may  exonerate  himself  in  respect  of 

goods  to  have  been  shipped  on  board  a  such  misrepresentation  by  showing  it  was 

vessel,  shall  be  conclusive  evidence  of  caused  without  any  default  on  his  part, 

such  shipment  as  against  the  master  or  and  wholly  by  the  fraud  of  the  shipper, 

other  person  signing  the  same,  notwith-  or  of  the  holder,  or  some  person  under 

standing  that  such  goods,  or  some  part  whom  the  holder  claiins.*' 

8  Eng.  Kep.  66 


Digitized  by  V:iOOQIC 


532  COUET  OF  EXCHEQUER.  [L.  B. 

1874  Blanchet  t.  Powell's  Llantivit  Collieries  Company. 

escape  paying  any  freight  at  all.  Again,  the  owner  might 
maintain  this  action,  and  there  would  clearly  be  no  estoppel 
against  him.     The  third  replication  is  therefore  good. 

Further,  the  fourth  replication  seems  to  me  to  be  clearly 
good.  The  statute  transfers  the  contract  as  it  existed  be- 
tween theorimial  parties,  and  this  contract  was  made  ia 
Prance,  and  the  rignts  and  obligations  of  the  parties  must 
be  governed  by  French  law.  And  the  fifth  replication  is 
even  better  than  the  fourth,  for  it  repeats  the  allegations  of 
781  the  third,  and  adds  that  the  bin  *of  lading  was  made 
in  France,  and  that  by  French  law  the  whole  freight  was 
payable. 

PiooTT,  B. :  I  affree  with  what  has  fallen  from  my  Brother 
Bramwell  as  to  the  effect  of  the  Bills  of  Lading  Act,  and 
think  that  our  judgment  should  be  for  the  plaintiff  ux>oa 
this  record. 

Cleasby,  B.:  I  am  of  the  same  opinion.  The  plea  is  am- 
biguous, but  the  effect  of  it  is  that  tne  quantity  stated  in  the 
bin  of  lading  to  be  shipped  was  not  delivered.  It  is  con- 
sistent with  this  that  all  actually  shipped  was  delivered. 
That  being  so,  the  plaintiff  has  performed  his  contract,  and 
is  entitled  to  the  lump  freight.  The  only  answer  to  his 
claim  is  founded  on  the  3d  section  of  the  Bills  of  Lading 
Act,  and  it  is  contended  that  the  statement  of  weight  in  the 
bill  of  lading  estops  him.  Now,  if  the  bill  had  acknowl- 
edged the  receipt  of  certain  specific  things — ^a  certain  num- 
ber of  horses,  for  instance — it  might  be  that  the  plaintiff 
could  not  be  heard  to  say  that  a  different  number  was 
shipped  in  fact.  But  that  cannot  be  said  of  a  mere  state- 
ment of  weight,  which  may,  and  often  does,  vary  during 
the  transit ;  and  I  do  not  see  any  estoppel,  therefore,  to  pre- 
vent the  plaintiff  from  saying  that  the  measurement  was 
wrong,  it  not  being  suggested  that  a  wronc  weight  was  in- 
serted fraudulently  in  order  to  enhance  the  lump  freight 
recoverable.  All  the  bill  of  lading  means  is  "  Received  the 
cargo  fairly  weighed."  The  replications,  therefore,  seem  to 
me  to  be  good. 

JudgTnentfor  the  plaintiff . 

Attorneys  for  plaintiff :  IngUdew^  Iiwe  &  Oreening. 
Attorney  for  defendants :  Gosling, 
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pAw  Report,  9  Excfaeqaer,  79.] 
Jan.  20,  1874. 

*DiOKE80N  V.  HiLLiABD  and  Another.  [79 

Ihfamation — Privilege — Omimymcation  by  one  Election  Agemt  to  Another — Parliamen- 
tary suction — Time  for  Petition — Interest  or  duty. 

F.  and  B.  were  candidates  at  a  parliamentary  election.  The  defendants  were 
agents  of  B.,  and  on  the  day  of  the  election,  whilst  the  p«U  was  proceeding,  one  of 
them  wrote  to  the  aeent  of  F.,  stating  that  bribery  on  F.'s  behalf  was  going  on. 
B.  was  returned,  and  on  the  next  d^  the  plaintiff's  name  was  mentioned  by  the 
same  defendant  to  F.'s  agent  as  that  of  a  briber.  A  discussion  npon  the  imputation 
ensued,  which  resulted  in  the  defendants  transmitting  to  F.'s  agent  on  the  day  follow- 
ing a  document  sinied  by  both  of  them,  "  certifying''  that  the  plaintiff  had  been 
personally  guilty  of  bribery. 

In  an  action  of  defamation  brought  upon  this  document : 

Held,  that  the  occasion  was  not  privileged. 

QwBre,  whether  it  would  haye  been  privileged  if  a  petition  aeainst  the  return  of 
B.  had  been  presented  or  contemplated,  the  twenty-one  days  during  which  such  a 
petition  might  have  been  presented  not  having  elapsed. 

Declaration  that,  before  the  time  of  the  committing  of 
the  grievances  complained  of,  one  T.  S.  Forbes  was  a  can- 
didate for  the  representation  in  Parliament  of  the  borough 
of  Dover,  and  the  defendants,  William  Edward  Hilliard 
and  Evan  Hare,  falsely  and  maliciously  wrote  and  published 
of  the  plaintiff  the  words  following : 

"Dover  election,  1873.  We  certify  that  we  have  discov- 
ered that  Mr.  Dickeson  (meaning  thereby  the  plaintiff)  and 
Mr.  Robinson  (')  have  been  personally  guilty  of  offering 
£1 10s.  to  a  voter  for  his  vote,  and  £1 10s.  for  every  vote  he 
could  procure  for  Mr.  Forbes.  The  elector  referred  to  has 
been  personally  examined  by  one  of  us,  and  evidence,  which 
he  is  prepared  to  give  on  oath,  is  clear  and  distinct.  Dated 
24th  September,  1873.  William  Edward  Hilliard,  chair- 
man ;  Evan  Hare,  Mr.  Barnett's  agent." 

Plea:  Not  guilty.     Issue. 

The  cause  was  tried  before  Kelly,  C.B.,  at  the  London 
sittings  after  Michaelmas  Term,  1873,  when  the  following 
facts  were  proved :  In  September,  1873,  there  was  a  contest 
for  the  representation  of  tne  borough  of  Dover  between  Mr. 
Forbes  on  the  side  of  the  Liberal  party,  and  Mr.  Barnett  on  that 
of  the  Conservative  *party.  The  plaintiff  was  one  of  the  [80 
chairmen  of  a  district  committee  formed  to  promote  the  re- 
turn of  Mr.  Forbes.  The  defendant  Hilliard  was  chairman 
of  Mr.  Barnett's  committee,  and  the  defendant  Hare  was  his 

Q)  Mr.  Robinson  was  plaintiff  in  a  similar  action  to  the  present,  and  recovered  a 
▼erdict  for  £225. 
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election  agent.  The  polling  took  place  on  the  22d  of  Septem- 
ber, 1873,  and  resulted  in  the  return  of  Mr.  Bamett.  In  the 
course  of  that  day,  whilst  the  poll  was  being  taken,  the  de- 
fendant Hare  made  a  communication  to  a  Mr.  Hall,  the  elec- 
tion acent  of  Mr.  Forbes'  committee  (between  whom  and 
himself  an  agreement  had  previously  been  made  that  neither 
party  should  resort  to  any  corrupt  practices),  to  the  effect 
that  two  prominent  members  of  Mr.  Forbes'  committee  had 
been  offering  money  to  voters  to  poll  for  Mr.  Forbes,  and 
that,  in  consequence,  Mr.  Barnett  would  take  whatever 
steps  he  might  be  advised.  The  following  day  Hall  ajid 
Hare  met,  and  the  plaintiff's  name  was  then  mentioned  br 
Hare  as  that  of  one  of  the  persons  implicated.  Mr.  HsAl 
stated  that  if  the  allegations  made  as  to  the  plaintiff  were 
properly  proved  to  be  true,  he  would  recommend  such  a 
course  to  oe  adopted  as  would  render  a  prosecution  inex- 
pedient, and  the  defendant  Hare  promised  to  furnish  the 
necessary  evidence,  and  said  an  apology  must  be  made. 

On  the  24th  of  September  a  certincate,  signed  by  both 
defendants,  and  a  form  of  proposed  apology  was  forwarded 
to  Mr.  Hall,  enclosed  in  a  letter  signed  by  the  defendant 
Hare.  The  certificate  was  to  the  effect  above  stated  in  the 
declaration.  The  apology  proposed  contained  an  under- 
taking intended  for  signature  bv  the  plaintiff  and  Mr.  Robin- 
son, ''  in  consideration  of  Mr.  Bamett' s  committee  consenting 
not  to  TOOsecute  us,"  to  take  no  part  in  politics  for  two 
years.  There  was  no  foundation  for  the  imputation  of 
bribery,  and  the  plaintiff  refused  to  sign  the  apology  for- 
warded to  Mr.  Hall,  and  brought  this  action. 

It  was  contended,  under  these  circumstances,  that  the  de-' 
famatory  document  was  privil^ed.  The  learned  judge 
ruled,  as  matter  of  law,  that  it  was  not,  but  further  left  it  to 
the  jury  to  say  whether  there  was  anything  to  clothe  the 
communication  with  privilege,  and  if  they  thought  there 
was,  and  that  there  was  no  express  malice,  to  give  the  de- 
fendants the  benefit  of  it  and  find  a  verdict  for  them.  The 
jury  found  a  verdict  for  the  i)laintiff,  damages  £225. 
81]  *Jan.  12,  20.  Oiffard,  Q.C.,  for  the  defendant  HilUard, 
and  E,  Clarice^  for  the  defendant  Hare,  moved  for  a  new 
trial,  on  the  ground  of  misdirection  on  the  part  of  the  learned 
judge  in  that  he  did  not  tell  the  jury  that  the  words  were 
written  on  a  privileged  occasion  and  direct  them  to  find  a 
verdict  for  the  defendants.  The  communication  comes  within 
the  rule  laid  down  in  Toogood  v.  Spyring  (')  and  Harri- 
son  V.  Bmh  (').    It  was  made  bona  fide  upon  a  subject  in 

(')  1  C.  M.  A  R.,  181.  O  5  E.  A  B.,  S44. 
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which  the  parties  communicatiiig  had  an  interest  to  a  person 
having  a  corresponding  interest.  The  polling  was  over,  it 
is  true,  but  the  twenty-one  days  during  which  a  petition 
might  have  been  presented  under  the  Parliamentan^  Elec- 
tions Act,  1868  (32  &  33  Vict.  c.  126),  s.  6,  had  not  elapsed. 

[Kelly,  C.B.:  There  was  no  suggestion  at  the  time  that 
a  petition  was  in  contemplation.  If  there  had  been  one 
eitner  actually  filed  or  proposed  to  be  filed,  the  case  might 
possibly  have  been  altered.  J 

It  was  impossible  for  the  defendants  to  be  sure  no  j)etition 
would  be  fifed,  and  the  communication  was  one  which  they 
were  justified  in  making  to  the  person  who  would  probably 
decide  what  course  the  defeated  candidate  should  adopt. 
The  rule  of  privilege  has  been  extended  of  late  years  (see 
per  Erie,  C.  J.,  in  Whitely  v.  Adams  (*).  It  is  enough  tnat 
there  was  a  chance  of  a  petition.  A  confidential  relation 
had  certainly  been  established  between  the  defendants  and 
Hall  prior  to  the  election,  and  that  being  so,  everything 
said  or  written  which  might  be  fairly  attributed  to  that  re- 
lation was  protected  :  Beatson  v.  Skene  (")• 

[They  also  referred  to  Coxhead  v.  Richards  (")  and  Fryer 
V.  Kinnersley  (*).] 

Kelly,  C.B.<  I  am  of  opinion  that  this  rule  should  be 
refused.  The  case  haff  been  ably  argued  by  Mr.  Giffard  and 
Mr.  Clarke,  but  they  have  not  succeeded  m  convincing  me 
that  the  libel  complained  of  was  in  any  sense  a  privileged 
communication.  1  may  say,  in  passing,  that  althougn  I 
thought  at  the  trial  there  was  no  evidence  that  the  occasion 
was  privileged,  I  asked  the  jury  whether  *they  thought  [82 
there  was  anything  in  the  nature  of  the  relations  between 
the  parties  that  made  the  communication  justifiable ;  and  I 
told  them  that  if  they  did  think  so,  and  also  were  of  opinion 
that  no  express  malice  was  proved,  then  they  should  find  a 
verdict  for  the  defendants.    They  found,  however,  for  the 

flaintiff,  and  the  question  for  us  is  now  one  of  law,  whether 
ought  to  have  directed  them  to  find  for  the  defendants, 
upon  the  ground  that  the  words  complained  of  were  pro- 
tected by  the  occasion  upon  which  tney  were  published. 
Now  the  libel  declared  upon  is  this  [the  learned  judge  read 
the  words  of  the  declaration] ;  and  if  there  had  been  a  mere 
statement  that  some  voter  had  declared  that  the  plaintiff  had 
offered  him  a  bribe,  that  might  possibly  have  been  protected 
as  being  a  warning  which  me  defendants  were  justified  in 

0)  15  C.  B.  (N.S.),  892 ;  88  L.  J.  (C.P.),        («)  2  C.  B.,  669. 
89.  (*)  16  C.  B.  (N.S.),  422;  88  L.  J.  (C.P.), 

(«)  6  H.  4k  N.,  838 ;  29  L.  J.  (Ex.),  480.    96. 
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giving  to  those  who  represented  Mr.  Forbes.  But  the  docu- 
ment is  much  more  than  this.  It  is  a  certificate  that  the 
defendants  have  discovered  that  the  plaintiffs  have  been 
guilty  of  personal  bribery ;  and  I  can  see  nothing  in  the 
character  of  Hall,  to  whom  it  was  addressed,  or  in  tne  rela- 
tion between  him  and  the  defendant^  to  clothe  it  with  the 
immunity  afforded  by  law  to  statements  passing  between 
persons  who  have  a  common  interest  or  duty  wiSi  respect 
to  the  subject-matter  of  such  statements.  Hall  was  not  a 
person  who  had  jurisdiction  either  to  punish  or  to  inquire 
mto  the  alleged  bribery  by  the  plaintiff,  or  who  was  invested 
with  authority  to  institute  proceedings  in  respect  of  it ;  and 
the  case  does  not  fall  within  any  of  the  classes  to  which  the 
doctrine  of  privilege  has  hitherto  been  held  applicable. 

The  first  of  these  classes  includes  cases  like  that  of  Har- 
rison  v.  Bush  (').  There  the  plaintiff,  who  was  a  magis- 
trate, was  charged  with  neglect  of  duty,  and  the  defendant 
made  the  communication  complained  of  to  the  then  Home 
Secretary,  with  a  view  to  procure  the  plaintiff's  removal 
from  the  commission  of  the  peace.  The  only  question  was, 
whether  this  communication  was  addressed  to  the  proper 
person,  and  it  was  contended  that  it  should  have  been  ad- 
dressed to  the  Lord  Chancellor.  It  was,  however,  held  that 
the  appointment  and  removal  of  justices  rest  with  the  sov- 
ereign, and  that  although  she  usually  acts  through  the  Lord 
Chancellor,  she  might  also  act  through  the  Secretary  of 
83]  State,  and  *that  therefore,  a  communication  addressed  to 
him  as  to  the  alle^d  misconduct  of  a  magistrate  was  covered 
with  the  same  privilege  as  though  it  had  been  addressed  to 
the  Queen  herself.  It  was  a  communication  addressed  to 
one  in  authori^,  with  a  view  to  the  institution  of  judicial 
proceedings.  Clearly  it  is  no  authority  in  the  present  in- 
stance, where  the  person  addressed  had  no  power  either  to 
prosecute  or  institute  an  inquiry  into  the  conduct  of  the 
persons  accused. 

The  second  class  of  cases  where  privilege  has  prevailed, 
is  that  of  military  offences,  where  a  court  of  inquiry  into 
alleged  misconduct  is  either  being  or  about  to  be  held ;  and 
a  communication  made,  either  to  the  court  or  before  the 
court  is  held,  with  a  view  of  assisting  the  court,  is  held  priv- 
ileged, because  the  proceedings,  if  not  strictly  judicial, 
are  in  the  nature  of  judicial  proceedings,  and  it  is  the  duty 
of  every  one  concerned  to  give  information  which  may  assist 
in  the  proper  prosecution  of  the  inquiry.     Such  were  the 

(1)  6  E.  <fc  B.,  844;  26  L.  J.  (Q.B.),  26. 
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cases  of  DawTcins  v.  Lord  MoJcehy  (*)  and  Beaison  v.  Skene  (*). 
The  policjr  of  the  law  covers,  and  rightly  covers,  such  infor- 
mation with  privilege. 

The  third  class  oi  privileged  commnnications  is  of  a  dif-» 
ferent  nature  and  consists  of  cases  where  the  defendant 
makes  a  defamatory  statement  to  some  one  who  applies  to 
him  for  information  and  to  whom  he  has  a  moral  or  social, 
if  not  a  le^al,  duty.  The  most  familiar  instance  is  that  of 
giving  a  cnaracter  to  a  servant,  where  a  libel,  if  hona  fide 
published  and  without  express  malice,  is  shielded.  Other 
cases  might  be  put ;  for  example,  a  statement  made  by  one 
member  of  a  vestry  or  club  defamatory  of  another,  to  per- 
sons who  had  an  interest  in  hearing  it.  But  I  knpw  oi  no 
case  which  covers  the  present,  where,  after  the  election  was 
over,  the  defendants  take  upon  themselves  to  certify  that  the 
plaintiflE  has  committed  an  act  of  bribery,  and  make  their 
certificate  to  one  who  has  no  authority  or  duty  either  to 
punish  or  to  inquire  into  the  truth  of  the  allegations  made, 
and  who  did  not  invite  the  statement.  There  should  there- 
fore be  no  rule. 

PiooTT,  B. :  I  am  of  the  same  opinion.  I  do  not  think 
that  my  lord  misdirected  the  jury  in  this  case.  He  decided, 
and  in  my  ^judgment  rightly  decided,  that  the  occasion  [84 
upon  which  the  defamatory  statement  complained  of  was 

Sublished  was  not  privileged ;  and  he  moreover  left  it  to 
le  jury  to  say  whether  the  relation  between  Hall  and  the 
defendants  could  render  the  communication  justifiable.  The 
question  is  really  one  for  the  judge,  and  it  is  now  before  us 
as  one  of  law.  Now  the'  legal  canon  as  to  privilege  is  well 
enunciated  in  Harrison  v.  Bush  (')  in  these  words :  "A  com- 
munication msAe  hona  flde  on  any  subject-matter  in  which 
the  party  communicating  has  an  interest  or  in  reference  to 
which  he  has  a  duty  is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it  contain 
criminatory  matter,  which  without  this  privilege  would  be 
actionable ;"  and  in  the  same  case  the  word  "duty"  is  ex- 
plained as  including  what  maybe  called  a  duty  of  imperfect 
obligation,  a  moral  or  a  social  duty.  It  seems  to  me  that 
the  mcts  proved  at  the  trial  do  not  show  that  any  duty  what- 
ever was  cast  upon  the  defendants  to  publish  the  certificate 
complained  of.  There  was  an  election  proceeding  at  Dover, 
at  wnich  Messrs.  Forbes  and  Bamett  were  the  candidates. 
Mr.  Hall  was  the  election  agent  for  Forbes,  and  the  plaintiff 
was  a  member  of  one  of  the  ward  committees.  The  defen- 
dants held  corresponding  offices  on  Barnett's  side.     On  the 

0)LawRep.,8Q.B.,255.   (•)6H.<feN.,838;  29  L.J.  (Ex.),  480.    (»)5  E.  AB.,atp.848. 
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22d  of  September  the  polling  took  place,  and  on  that  day  a 
communication  was  made  bv  Mr.  Hare  to  Mr.  Hall,  that 
bribery  was  going  on  upon  Forbes'  side.  If  this  had  been 
the  libel  which  is  the  subject-matter  of  this  action  a  serious 
question  of  privilege  mignt  have  arisen.  But  it  is  not  so. 
No  doubt  the  statement  made  on  the  22d  was  to  some  extent 
the  foundation  of  the  subsequent  libel.  Hall  directed  some 
inquiry  to  be  made,  but  no  result  immediately  followed. 
The  next  day  Hall,  without  any  communication  with  the 
plaintiff,  wrote  to  Hare,  asking  for  an  interview,  which 
accordingly  took  jplace.  Hall  then  requested  Hare  not  to 
prosecute  the  parties  supposed  to  be  guilty,  and  went  on  lo 
say  that  if  prosecution  was  forborne,  and  ii  he  was  properly 
certified  that  bribery  had  been  committed  by  the  plaintiff, 
whose  name  was  first  mentioned  at  this  interview,  he  would 
take  measures  which  would  render  it  unnecessaryor  inexpe- 
dient to  prosecute.  Upon  that  the  defendant  Hare  wrote 
85]  out,  and  both  he  and  Hilliard  signed,  the  certificate  *de- 
clared  upon,  and  sent  it  the  next  day  (the  24th  of  Septem- 
ber) to  Hall.  It  contains  grossly  defamatory  matter ;  and  I 
cannot  see  any  interest  or  duty  which  rendered  it  privileged. 
The  defendants  were  committeemen  of  one  candidate,  and 
Hall  was  agent  of  the  other,  and  if  the  election  had  been 
proceeding;,  possibly  an  interest  or  duty  ndght  have  been 
held  to  exist.  But  on  the  24th  the  election  was  at  an  end. 
Hall  had  no  authority  to  prosecute  the  plainttffi,  nor  any- 
legal  control  over  him.  His  interest  or  duty,  if  he  ever  had 
one,  had  ceased. 

It  was  contended  that  *it  was  possible  a  petition  might 
have  been  presented.  But  this  is  a  mere  hypothesis,  and  can- 
not clothe  the  certificate  with  immunity.  Hall  was  in  fact 
a  volunteer,  stepping  forward  without  any  authority  from 
the  plaintiff,  to  defend  him,  or  to  shield  him  from  the  con- 
se€[uences  of  the  offence  which  it  was  asserted  he  had  com- 
mitted. For  these  reasons  I  agree  with  my  lord,  that  there 
was  no  privilege,  and  the  rule  must  therefore  be  refused. 

Pollock,  B.:  I  am  also  of  opinion  that  there  should  be 
no  rule.  The  rule  as  to  privilege  has  in  modem  times  been 
somewhat  enlarged,  and  I  do  not  wish  to  narrow  it  It  is, 
however,  equally  important  to  see  that  persons  are  not 
allowed  by  their  own  acts  to  constitute  an  occasion  priv- 
ileged, which  would  otherwise  not  be  privileged,  having 
regard  to  the  relations  which  naturally  exist  between  them. 
It  is  said  that  this  certificate  was  xjublished  by  the  de- 
fendants to  Hall  in  pursuance  of  an  interest  or  duty.  But 
Hall  had  no  authority  to  prosecute  the  offenders ;  and  I 
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cannot  see  anythinjg  in  the  circumstances  to  warrant  me  in 
holding  that  the  de^ndants  and  Hall  had  any  common  inter- 
est or  duty  whatever.  No  inouiry  was  made  of  the  defen- 
dants in  response  to  which  tne  defamatory  statement  was 
made.  The  defendants  volunteered  it,  and  to  hold  that  just 
because  Hall  was  the  election  a^ent  of  another  candidate  at 
an  election,  which  was  over,  tne  occasion  was  privileged, 
would  be  going  far  beyond  what  any  cases  have  hitherto 
justified. 

RuU  refused. 

Attorneys  for  plaintiff :  Bower  &  Cotton. 

Attorneys  for  defendant :  Dry  den;  Hare. 


[Law  Reports,  9  Exchequer,  86.] 
Feb.  12,  1874. 

♦HlOET  V.   BOTT.  [86 

Oonvertiof^-'Oiiodi  9mt  by  Mistake-^IfUetUwrn  to  Appropriate  (he  Ooodt, 

The  pUintifis  sent  to  the  defendant  an  invoice  for  barley,  which  stated  that  the 
barley  was  bought  by  the  defendant  of  the  plalntilb  through  O.  as  broker,  and  cJso 
a  dehvery  order,  which  made  the  barley  deliverable  to  the  order  of  the  consignor 
or  consignee.  The  defendant  had  not  in  fact  ordered  any  barley  of  the  plaintiffs. 
G.  called  on  the  defendant,  who  showed  him  the  documents,  and  told  him  it  was  a 
mistake.  G.  said  that  it  was  so,  and  asked  the  defendant  to  indorse  the  order  to 
him,  for  the  purpose,  as  he  said  of  saving  the  expense  of  obtaining  a  fresh  delivery 
order.  The  defendant  indorsed  the  order  to  G.,  wno  possessed  himself  of  the  barley 
and  disposed  of  it,  and  then  absconded. 

On  the  trial  of  an  action  of  trover  for  the  barley,  the  Jury  found  that  the  defen- 
dant had  no  intention  of  appropriating  the  barley  to  his  own  use,  but  indorsed  the 
order  for  the  purpose  of  correcting  what  he  believed  to  be  an  error,  and  returning 
the  barley  to  the  plainHfb : 

Ilridt  that  the  defendant  having  indorsed  the  order  without  any  oocasioD  to  do  so, 
and  without  authority,  was  liable. 

Action  of  trover  for  barley,  tried  before  Archibald,  J.,  at 
the  Staffordshire  Bummer  Assizes,  1873. 

The  facts  were  as  follows :  The  plaintiffs,  who  were  com 
merchants,  trading  under  the  name  of  Brochner  &  Co.,  at 
Hull,  had  been  in  the  habit  of  employing  one  Grimmett,  as 
their  broker.  In  consequence  of  a  telegram  from  Grimmett, 
they,  on  the  8th  of  June,  1872,  forwarded  to  the  London 
and  North  Western  Railway  station  at  Birmingham  83  q  uar- 
ters  of  barley,  and  at  the  same  time  sent  to  the  defendant, 
who  was  a  licensed  victualler  carrying  on  business  at  Deri- 
tend,  Birmingham,  a  letter,  inclosmg  an  invoice  for  the  bar- 
ley, in  which  it  was  stated  to  be  "sold  by  Mr.  Grimmett  as 
broker  between  buyer  and  seller,"  and  a  delivery  order, 
which  made  the  barley  deliverable  "  to  the  order  of  con- 
signor or  consignee."  The  barley  had  in  fact  never  been 
8  Eng.  Rep.  67 
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ordered  by  the  defendant,  who  had  had  no  previous  dealings 
with  either  the  plaintiffs  or  Grimmett.  A  day  or  two  after 
the  receipt  of  these  documents  by  the  defendant,  Grimmett 
called ;  the  defendant  produced  the  documents,  and  said 
"What  does  this  mean?  I  never  bought  any  barley 
through  you  of  Brochner  and  Co."  Grimmett  said  "  it  was 
a  mistake  of  Brochner  and  Co. ;  they  had  no  doubt  confused 
the  defendant's  name  and  some  other  name;  they  were 
871  ^doing  a  large  business,  and  might  have  made  a  mis- 
take." Grimmett  then  asked  the  defendant  to  indorse  the 
order,  telling  him  that  he  could  not  get  the  barley  without, 
and  that  by  not  sending  the  order  back  expense  would  be 
saved.  Tliereupon  the  defendant  indorsed  the  delivery 
order  to  Grimmett,  who  took  it  to  the  railway  station, 
obtained  delivery  of  the  barley,  disposed  of  it,  and  ab- 
sconded. 

In  answer  to  a  question  by  the  learned  judge,  the  jury 
found  that  the  defendant,  in  signing  the  order,  had  no  inten- 
tion of  appropriating  the  barley  to  his  own  use,  but  was 
anxious  to  correct  what  he  believed  to  be  an  error ;  and,  on 
the  learned  judge  adding,  ''and  with  the  view  of  returning 
the  barley  to  the  plain  tins,"  they  assented. 

The  learned  judge  then  directed  the  verdict  to  be  entered 
for  the  defendant,  with  leave  to  the  plaintiffs  to  move  to  en- 
ter the  verdict  for  them  for  £180,  the  value  of  the  barley.  A 
rule  having  been  obtained  accordingly, 

Feb.  10.  Jelf  {Powell^  Q.C.,  with  him),  showed  cause: 
The  cases  in  which  trover  will  lie  are  enumerated  by  Alder- 
son,  B.,  in  Foiddes  v.  Willoughby {^)  as  follows:  "The  true 
principle  is  that  stated  by  Chambre  and  Holrovd,  JJ.,  when 
at  the  bar,  in  their  argument  in  the  case  of  Shipwick  v. 
Blanchard  (*),  that  '  in  order  to  maintain  trover,  the  goods 
must  be  taken  or  detained,  with  intent  to  convert  them  to 
the  taker's  own  use,  or  to  the  use  of  those  for  whom  he  is 
acting.'  This  definition,  indeed,  requires 'an  addition  to  be 
made  to  it,  namely,  that  the  destruction  of  the  goods  will 
also  amount  to  a  conversion."  That  statement  is  ^opted  in 
3  Notes  to  Saunders,  p.  108,  in  these  words:  "The  taking 
or  detention  of  the  chattel  must  be  with  intent  to  convert  it 
to  the  taker's  own  use,  or  that  of  some  third  person ;  or  the 
act  done  must  have  the  effect  of  destrojong  or  changing  the 
quality  of  the  thing."  Another  test  is  suggested  bv  the 
judgment  of  Cleasby,  B.,  in  Fowler  v.  Hollins  Q,  that  the  act 
must  be  one  "dealing  with  the  property."     Tried  by  any  of 

0  8  M.  A  W.  640,  at  p.  649.  («)  6  T.  R.,  299. 

(*)  Law  Rep.,  7  Q.  B.,  at  p.  689. 
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these  rules,  there  was  here  no  conversion ;  for  the  defendant 
intended  nothing  but  *to  return  the  barley  to  the  plain-  [Q8 
tiffs,  and  had  no  thought  of  dealing  with  the  property. 
Tried  by  the  test  of  reason,  the  result  would  be  the  same. 
For  if  a  man  has  goods  sent  to  him  which  he  has  never  or- 
dered, whether  by  mistake,  or  on  approval,  or  by  way  of 
advertisement,  he  becomes  an  involuntary  bailee,  and  is  called 
upon  bv  the  act  of  the  sender  to  do  something  with  them, 
unless  he  means  to  keep  the  goods  as  his  own.  Then  what 
is  he  to  do  ?  It  is  certainly  not  unreasonable  that  he  should 
take  steps  to  return  them  to  the  sender ;  and  unless  in  what 
he  does  he  is  guilty  of  gross  carelessness,  he  ought  not  to 
be  held  liable  for  their  miscarriage.  That  is  what  the  defen- 
dant has  done  here ;  he  took  steps  to  return  the  goods  to  the 
owners  through  the  owners'  agent ;  and  he  ougnt  not  to  be 
made  liable  for  that  agent's  fraud.  His  position  is  the  same 
as,  or  better  than,  that  of  the  defendants  in  Heugh  v.  Lon- 
don &  North  Western  Ry.  Co.  (*),  and  M^Kean  v^  M'lvor  (•). 
Bosanquet  {Huddleszon^  Q.C.,  with  him),  in  support  of 
the  rule :  It  is  enough  to  constitute  a  conversion  if  the  defen- 
dant, bv  means  of  an  unauthorized  act,  has  deprived  the 
plaintitfs  of  the  possession  of  their  goods,  either  permanently 
or  for  an  indefinite  time.  This  is  the  eflfect  of  the  decision  in 
Fowler  v.  HolUns  ('),  and  SOTees  with  what  is  said  by  Alder- 
son,  B.,  in  FovZdes  v.  Wulouphhy  (^)^  and  cited  and  ap- 
proved by  Martin,  B.,  in  delivering  the  judgment  of  the  court 
m  Burroughes  v.  Bayne  (*).  ''  Anjr  asportation  of  a  chattel 
for  the  use  of  the  defendant  or  a  third  person  amounts  to  a 
conversion,  for  this  simple  reason,  that  it  is  an  act  inconsist- 
ent with  the  general  right  of  dominion  which  the  owner  of 
the  chattel  has  in  it,  wno  is  entitled  to  the  use  of  it  at  aJl 
times  and  in  all  places.  When,  therefore,  a  man  takes  that 
chattel,  either  for  the  use  of  himself  or  of  another  it  is  a 
conversion."  Here  the  defendant  has  certainly  done  an  un- 
authorized act,  and  one  which  was  without  excuse.  There 
was  no  occasion  for  him  to  deal  with  the  barley  at  all ;  for  it 
was  not  in  his  possession,  and  no  act  of  his  was  required  to 
give  the  plaintiffs  possession  of  it.  His  case  is  therefore 
wholly  unlike  that  of  an  involuntary  bailee,  who  has,  against 
his  will,  the  actual  custody  of  tne  goods.  That  he  did 
*not  mean  to  appropriate  the  barley  to  his  own  use  is  [89 
immaterial,  if  his  act  deprived  the  plaintiffs  of  their  property. 

Our.  adv.  milt. 

(»)  Law  R«p.,  6  Ex.,  61.  (*)  8  M.  <fe  W.,  640. 

CO  Law  Rep.,  6  Ex.,  86.  (»)  6  H.  <fe  N.  296   at  d.  808 ;  29  L.  J, 

(*)  Law  Rep.,  7  Q.  B.,  616.  (Ex.),  186. 
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Feb.  12.    The  following  judgments  were  delivered : 

Bramwell,  B.:  This  case  was  argued  before  my  Brothers 
Pigott  and  Cleasby  and  myself,  and  we  are  all  of  opinion 
that  the  rule  must  be  made  absolute.  [After  stating  the 
facts  the  learned  judge  proceeded :] 

I  think  the  plaintiffs  are  entitled  to  recover ;  though,  so 
far  as  concerns  the  defendant,  whose  act  was  well  meant,  I 
regret  the  result.  Mr.  Bosanquet  gave  a  good  description 
of  what  constitutes  a  conversion  when  he  said  that  it  is  where 
a  man  does  an  unauthorized  act  which  deprives  another  of 
his  property  permanently  or  for  an  indefinite  time.  The  ex- 
pression used  in  the  declaration  is  "converted  to  his  own 
use ;"  but  that  does  not  mean  that  the  defendant  consumed 
the  goods  himself ;  for,  if  a  man  gave  a  quantity  of  another 
person's  wine  to  a  friend  to  drink,  and  the  friend  drank  it, 
that  would  no  doubt  be  as  much  a  conversion  of  the  wine  as 
if  he  drank  it  himself.  Now  here  the  defendant  did  an  act 
that  was  unauthorized.  There  was  no  occasion  for  him  to  do 
it ;  for  the  delivery  order  made  the  barlev  deliverable  to  the 
order  of  the  consignor  or  consignee,  and  if  the  defendant  had 
done  nothing  at  all  it  would  have  been  delivered  to  the  plain- 
tiffs. And  mere  is  no  doubt  that  by  what  he  did  he  deprived 
the  plaintiffs  of  their  property ;  because,  by  means  of  this 
order  so  indorsed,  Grimmett  got  the  barley  and  made  away 
with  it,  leaving  the  plaintiffs  without  any  remedy  against 
the  railway  company,  who  had  acted  according  to  the  in- 
structions of  the  plaintiffs  in  delivering  the  barley  to  the  or- 
der of  the  consignee.  The  case,  therefore,  stands  thus :  that 
by  an  unauthorized  act  on  the  pd^rt  of  the  defendant,  the 
plaintiffs  have  lost  their  barley,  without  any  remedy  except 
against  Grimmett^  and  that  is  worthless.  It  seems  to  me 
therefore,  that  this  was  assuming  a  control  over  the  disposi- 
tion of  these  goods,  and  a  causing  them  to  be  deliverea  to  a 
person  who,  deprived  the  plaintiffs  of  them.  The  conversion 
IS  therefore  made  out. 

Various  ingenious  cases  were  put  as  to  what  would  hap- 
90]  pen  if,  for  ^instance,  a  parcel  were  left  at  your  house 
by  mistake,  and  you  gave  it  to  your  servant  to  take  back  to 
the  person  who  left  it  there,  and  the  servant  misappropriated 
it.  jProbably  the  safest  way  of  dealing  with  that  case  is  to 
wait  until  it  arises ;  but  I  may  observe  that  there  is  this  dif- 
ference between  such  a  case  and  the  present  one,  that  where 
a  man  delivers  a  parcel  to  you  by  mistake,  it  is  contemplated 
that  if  there  is  a  mistake,  you  will  do  something  with  it. 
What  are  you  to  do  with  it?  Warehouse  it?  No.  Are  you  to 
turn  it  into  the  street.    That  would  be  an  unreasonable  thing 
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to  do.  Does  he  not  impliedly  authorize  you  to  take  reason- 
able steps  with  regard  to  it — that  is,  to  send  it  back  by  a 
trustworthy  person  ?  And  when  you  say,  ^'  Go  and  deliver 
it  to  the  person  who  sent  it,"  are  you  m  any  manner  con- 
verting it  to  vour  own  use  ?  That  may  be  a  question.  But 
here  tne  defendant  did  not  send  the  order  oack;  but  at 
Grimmett's  request  indorsed  it  to  him,  though,  no  doubt,  as 
the  jury  have  lound,  with  a  view  to  the  barley  being  returned 
to  the  plaintiffs.  There  is  therefore  a  distinction  between 
the  case  put  and  the  present  one.  And  there  is  also  a  dis- 
tinction between  the  case  of  Seugh  v.  London  and  North 
Western  Ry.  Co.  (*),  which  was  cited  for  the  defendant,  and 
the  present  case ;  because  there  it  was  taken  that  the  plain- 
tiff authorized  the  defendants  to  deliver  the  goods  to  a  person 
applying  for  them,  if  they  had  reasonable  grounds  for  be- 
lieving him  to  be  the  right  person. 

On  these  considerations  I  think  the  plaintiffs  are  entitled 
to  recover.  But  I  must  add  one  word.  This  is  an  action  for 
conversion,  and  I  lament  that  such  a  word  shoxdd  appear  in 
our  proceedings,  which  does  not  represent  the  real  facts,  and 
which  always  gives  rise  to  a  discussion  as  to  what  ib,  and 
what  is  not,  a  conversion.  But  supposing  the  case  were 
stated  according  to  a  non-artificial  system  oi  pleading,  thus : 
"We,  the  plaintiffs,  had  at  the  London  and  North  Western 
Railway  station  certain  barley.  -  We  had  sent  the  delivery 
order  to  you,  the  defendant.  You  might  have  got  it,  if  you 
were  minded  to  be  the  buyer  of  it ;  you  were  not  so  minded, 
and  therefore  should  have  done  notning  with  it.  Neverthe- 
less, you  ordered  the  London  and  North  Western  Railway 
Company  to  deliver  it,  without  any  authority,  to  Grimmett, 
who  tooK  it  away."  Would  not  that  have  been  a  logical 
and  precise  statement  of  a  tortious  act  *on  the  part  of  [91 
the  defendant,  causing  loss  to  the  plaintiffs }  It  seems  to  me 
that  it  would.  I  think,  but  not  without  some  regret,  that 
this  rule  should  be  made  absolute,  to  enter  the  verdict  for 
the  plaintiffs. 

Cleasby,  B.:  I  am  of  the  same  opinion,  and  shall  only 
add  a  few  words  for  the  purpose  of  making  the  ground  of 
decision  clearly  understood,  and  of  showing  that  we  are  not 
questioning  or  overruling  any  of  the  authorities  referred  to. 

It  should  be  particularly  noticed  in  this  case  that  the  plain- 
tiffs had  not,  by  what  they  had  done,  placed  the  defendant 
in  any  position  of  difficulty,  as  is  often  the  case  with  an  in- 
voluntary bailee  (an  expression  often  used  in  the  argument) 
who  has  received  property  into  his  possession  for  a  purpose 

(»)  Law  Rep.,  6  Ex.,  61. 
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which  cannot,  as  it  afterwards  appears,  be  exactly  carried 
into  eflfect,  and  who  does  his  best  and  acts  in  a  reasonable 
manner  for  carrying  into  effect  the  purpose  of  the  bailment. 
In  such  cases  the  bailee  has  a  duty  to  perform  in  relation  to 
the  ^oods,  and  he  is  placed  in  a  difficulty  in  the  discharge 
of  that  duty  by  the  default  of  the  plaintiff,  who  ought  not 
to  be  allowed  to  complain  if,  under  tnat  difficulty,  the  bailee 
has  acted  in  a  manner  which  is  considered  reasonable  and 
proper. 

But  no  difficulty  of  that  sort  arises  here,  because  the 
goods  were  consigned  to  the  order  of  the  consignee  or  con- 
signor ;  and  the  defendant,  being  the  consignee  and  in  pos- 
session of  the  order,  must  have  known  that  there  was  some 
mistake  in  making  him  consignee,  and  so  the  goods  were 
properly  deliverable  to  the  order  of  the  consignor.  He  had 
no  duty  to  perform  in  relation  to  the  goods,  and  was  a  mere 
stranger,  except  that  by  mistake  he  had  been  made  consignee, 
and  so  had  an  ostensible  title,  and  could  dispose  of  the  goods. 
This  distinguishes  the  present  case  from  the  cases  against 
railway  companies  referred  to  in  the  argument. 

It  is  also  to  be  observed  that  the  present  case  is  different 
from  a  class  of  cases  referred  to  in  the  argument,  in  which 
some  act  is  done  to  goods,  such  as  shoeing  a  horse,  packing 

foods,  or  forwarding  them  on.  In  these  cases  no  act  is  done 
aving  reference  to  the  property  in  the  goods  or  the  right  to 
the  possession  of  them.  The  act  is  consistent  with  the  title 
92]  of  any  person.  But  in  the  *pre8ent  case  the  act  of  the 
defendant  transfers  the  title  to  the  possession  of  the  goods, 
so  as  to  cause  them  to  be  lost  to  the  real  owner. 

The  jury  have  found  that  the  defendant  did  not  intend  to 
appropriate  them  to  himself  by  the  transfer,  but  intended 
them  to  be  returned  to  the  plaintiffs.  According  to  the  evi- 
dence,  the  object  of  the  transfer  was  not  to  have  the  goods 
actually  returned  to  the  owner,  but  to  dispense  with  the  ne- 
cessity of  sending  to  the  plaintiffs  for  a  fresh  order  making 
the  goods  deliverable  to  tne  real  purchaser ;  and,  although 
it  does  not  make  any  real  difference,  this  must  have  been 
what  the  jury  meant,  because  by  the  form  of  the  note  the 

foods  were  at  the  disposal  of  the  plaintiffs  if  the  defendant 
id  nothing. 

The  ground  of  the  decision  in  the  present  case  is  that  the 
defendant  had  no  title  whatever  to  the  goods — that  there  was 
no  necessity  whatever  for  his  interfering  in  any  manner  in 
the  disposal  of  them,  but  that  he  improperly,  though  inno- 
cently— being  prevailed  upon  to  do  so  by  Gnmmett — Shaving 
the  indicia  of  title,  by  mistake,  as  he  knew,  transferred 
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that  title  to  the  possession  of  Grimmett.  I  think  a  person 
who  deals  with  the  property  in  this  way  does  so  at  his  peril, 
and  if  by  means  of  it  a  mLnd  upon  the  owner  is  accomplished, 
he  is  responsible. 

It  was  not  left  to  the  jury  in  this  case  to  say  whether  the 
conduct  of  the  defendant  was  reasonable  and  proper,  but  I 
do  not  think  that  this  was  necessary.  No  objection  was 
made  on  the  argument  that  this  had  not  been  done ;  but  it 
was  unnecessary,  because  to  transfer  voluntarily  the  title  to 
the  possession  oi  the  goods,  in  which  you  have  no  interest 
whatever,  to  a  third  person  is,  in  my  opinion,  under  the  cir- 
cumstances of  the  present  case,  obviously  improper  and 
unreasonable ;  and  that  is  the  ground  of  my  judgment. 

Mule  absolvie. 

Attorneys  for  plaintififs :  Chester^  Urquhart  &  Co.  ^  for  Ar- 
nold &  Son^  Birmingham. 
Attorney  for  defendant :  Rogers^  for  Pmoell^  Birmingham. 


[Law  Reports,  9  Exchequer,  98.] 
Jan.  28, 1874. 


♦Vaughton  v.  The  London  and  North  Western  [93 
Railway  Company. 

CarrierB  AH  (11   Geo.  4  <fr  1  TTm.  4,  <?.  68),  «.  ^—FeUmy  of  Carrier's  BervantB-^ 

Evidence, 

In  rn  action  against  carriers  for  loes  of  the  plaintiff's  goods,  upon  an  issne  that 
the  loss  arose  from  the  felonious  acts  of  the  defendants'  servants,  it  is  sufficient  to 
prove  &cts  which  render  it  more  probable  that  the  felony  Was  committed  by  some 
one  or  other  of  the  defendants'  servants  than  by  any  one  not  in  their  employment ; 
and  it  is  unnecessary  to  give  such  evidence  as  would  suffice  to  convict  any  particular 
servant 

Declaration,  1st  county  for  delay  in  delivering  certain 
goods  of  the  plaintiff,  by  him  delivered  to  the  defendants  as 
carriers,  to  be  carried  from  Birmingham  to  Liverpool :  2d 
count,  for  the  loss  of  the  goods. 

Plea,  alleging  that  the  breaches  of  duty  in  the  declaration 
alleged  were  by  reason  of  the  loss  of  the  goods,  and  show- 
ing that  the  defendants  were  entitled  to  the  protection  of 
the  Carriers  Act  (11  Geo.  4  &  1  Wm.  4,  c.  68). 

Replication :  that  the  loss  arose  from  the  felonious  acts 
of  servants  in  the  employ  of  the  defendants.     Issue. 

At  the  trial  before  Honyman,  J.,  at  the  Warwick  Sum- 
mer Assizes,  1873,  it  was  proved  that  the  goods  lost  con- 
sisted of  a  parcel  of  jewelry  worth  more  than  £10,  delivered 
on  the  29th  of  January,  1873,  by  the  plaintiff,  a  Birmingham 
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jeweller,  to  the  defendants,  to  be  carried  by  tbem  to  Liver- 
pool and  there  delivered,  at  Lawrence's  Hotel,  to.  one  Hol- 
land, his  Liverpool  traveller.  It  was  admitted  that  the 
goods  were  duly  delivered  to  the  defendants  at  Birmingham, 
and  that  no  declaration  of  value  was  made.  The  delivery 
at  Lawrence's  Hotel  should,  in  the  ordinary  course,  have 
been  made  by  a  person  named  Thurston,  who  is  the  defen- 
dants' Liverpool  agent  for  the  delivery  of  goods.  On  the 
30th  of  January  Thurston's  van,  under  the  charge  of  a  car- 
man, arrived  with  some  parcels  at  Lawrence's  Hotel. 
According  to  the  entry  in  the  carman's  book,  the  plaintiff's 
parcel  should  havebeen  among  these.  The  carman  brought 
two  parcels  into  the  hotel,  and  then  presented  his  book  for 
signature  to  the  househeeper,  who  was  about  to  sign, 
94]  *when  the  proprietor  of  the  house,  observing  that  only 
two  parcels  had  oeen  brought  in,  whereas  the  book  mentioned 
three,  called  the  carman's  attention  to  the  fact.  He  did  not 
seem  aware  that  the  number  of  parcels  delivered  and  to  be 
signed  for  did  not  correspond,  and  returned  to  the  van  to 
search  for  the  missing  parcel,  and  afterwards  sent  his  boy 
to  the  defendants'  station  in  Lime  street,  Liverpool,  to 
inquire  for  it.  The  search  proved  fruitless.  A  few  days  after- 
wards some  of  the  missing  articles  were  seen  in  a  pawn- 
broker's shop,  and  inquiries  were  instituted  which  resulted 
in  the  arrest  of  two  men  not  in  the  employment  of  the  de- 
fendants. These  men  were  afterwards  discharged,  there 
being  no  evidence  against  them ;  but  whilst  in  custody  they 
made  a  statement  which  induced  the  police,  on  the  10th  of 
February,  to  search  a  fish  siding  close  to  the  Lime  street 
station,  and  only  about  100  yards  from  the  place  where  the 
parcel  vans  were  usually  loaded.    Both  the  siding  and  the 

glace  of  loading  were  on  the  defendants'  premises,  and  to 
oth  it  was  possible  for  the  public  to  have  access.  The  po- 
lice found  upon  the  siding  some  pieces  of  wood  which  were 
identified  as  a  part  of  the  box  in  which  the  plaintiff's  jewelry 
had  been  placed,  and  also  a  horse-shoe  pin  which  had  been 
in  the  parcel.  It  further  appeared  that  a  servant  of  the  defen- 
dants nad  four  days  previously,  found  another  pin  on  the  sid- 
ing, but,  not  thinking  it  was  of  any  value,  haa  said  nothing 
about  his  discovery.  The  learned  judge  left  to  the  jury 
to  say  whether,  under  the  circumstances,  they  were  of  opinion 
that  the  goods  had  been  lost  through  the  felony  of  the  de- 
fendants servants.  The  jury  found  for  the  plaintiff,  dam- 
ages £47.  A  verdict  was  entered  accordingly,  with  leave  to 
move  to  enter  a  verdict  for  the  defendants,  on  the  ground 
that  there  was  no  evidence  of  felony  on  the  part  of  the  de- 
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fendants'  servants.  (*)    A  rule  was  obtained  in  Michaelmas 
Term,  1873,  in  pursuance  of  the  leave  reserved. 

Dighy  Seymour^  Q-C,  and  Forbes^  showed  cause :  There 
-was  *ample  evidence  for  the  jury  in  support  of  the  repli-  [95 
cation,  although  possibly  no  such  evid!ence  as  would  have 
warranted  the  conviction  of  any  particular  servant  of  the 
company.  It  is  not  necessary  to  oner  evidence  which  would 
insure  a  conviction  of  any  servant  in  particular,  or  even  the 
finding  of  a  true  bill  against  him:  BoyceY.  Chxtp7rumi^)\ 
it  is  enough  to  show  &x;ts  which,  unless  explained,  would 
warrant  the  inference  that  some  one  or  more  persons  in  the 
defendants'  employ  were  guilty.  Thurston  and  his  servants 
are  the  servants  of  the  defendants  within  the  meaning  of 
s.  7  of  the  Carriers  Act :  Machu  v.  South  Western  By.  Co.  Q, 

Field.  Q.C.,  and  Carter,  in  support  of  the  rule :  The  evi- 
dence here  is  equally  consistent  with  the  felony  having  been 
committed  either  by  some  or  one  of  the  defendants'  servants 
or  by  other  persons ;  but,  in  order  to  support  the  replica- 
tion, the  evidence  must  be  more  consistent  with  the  guilt  of 
the  defendants'  servants  than  with  the  ^uilt  of  anv  one  else. 
In  Oreat  Western  Ry.  Co.  v.  BiTneUi^)  it  is  said,  oy  Willes, 
J.,  in  reference  to  the  evidence  necessary  to  support  a  simi- 
lar replication,  that  there  must  be  ^^  some  one  substantial, 
credible  fact"  inconsistent  with  the  theory  that  some  other 
person  was  the  thief ;  and  again,  in  Metcalfe  v.  LoTidon. 
Brighton  and  Sovth  Coast  My.  Co.  (*),  the  same  learned 
judge  says  that  *'to  make  out  ^  prima  facte  i:,2A%  the  plain- 
tiffs ought  to  show,  not  only  that  the  theory  of  a  felony 
having  Deen  committed  by  one  of  the  company's  servants  is 
consistent  and  probable,  but  that  there  is  some  one  fact 
which  is  wholly  inconsistent  with  a  contrary  theory." 
Now,  here  no  fact  was  proved,  which  was  "wholly  incon- 
sistent" with  the  goods  having  been  stolen  by  somebody 
not  in  the  defendants'  employment.  Certainly  there  was 
no  evidence  to  fix  guilt  upon  any  particular  servant  of  the 
company  ;  but  if  the  rephcation  is  held  to  have  been  proved, 
it  will  cast  suspicion  upon  all  the  servants  of  the  com- 
nany  who  were  in  any  way  concerned  with  dealing  with 
the  goods.     It  may  be  said  that  the  defendants  should 

(*)  The  11  Geo.  4  A  1  Wm.  4,  c.  68,  nious  acts  of  any  coachman,  guard,  book- 

8.  1,  enacts  that  carriers  are  not  to  be  keeper,  porter,  or  other  servant"  in  the 

liable  for  the  loss,  infer  diiti^  of  jewelry  carrier's  employ, 
above  the  value  of  £10,  unless  the  value        f')  2  Biug.  (N.C.),  222. 
is  declared:  and  by  s.  8   it  is  provided        ("}  2  Ex., 415. 

that  nothing  in  the  act  shall  protect  any        (*)  18  C  B.,  676;  27  L.  J.  (C.P.),  201. 
common  carrier  from  liability  for  loss  or        (*)  4  C.  B.  (N.S.),  807;  27  L.  J.  (C.P.), 

injury  to  goods  *'  arising  from  the  felo-  838. 

8  Eng.  Rep.  68 
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have  called  their  servants  as  witnesses:  but  if  the  defen- 
dants' contention  is  correct,  there  was  no  case  for  them  to 
answer. 

Kelly,  C.B.  :  I  am  by  no  means  prepared  to  say  that 
96]  the  ^evidence  in  this  case  is  such  as  would  have  sustained 
a  criminal  prosecution  against  any  servant  of  the  company, 
or  indeed  that  there  was  a  case  which  a  judge  would  have 
been  justified  in  leaving  to  the  jury  against  any  of  them. 
But  we  ought  to  deal  with  this  case  upon  a  different  prin- 
ciple, and  not  insist  ui)on  evidence  which  would  convict  any- 
particular  individual.  Suppose,  for  example,  that  a  rail- 
way company  have  possession  of  a  parcel  to  oe  forwarded  on 
the  day  following  its  being  received.  Suppose  that  in  the 
interval  it  is  locked  up  in  a  cupboard  to  which  two  of  their 
servants,  and  only  two,  have  a  key,  and  that  it  is  stolen  in 
the  night,  under  circumstances  which  irresistibly  lead  to 
the  inference  that  one  or  other  of  these  two  persons  must  be 
the  thief.  It  might  well  be  that  it  would  be  impossible  to 
bring  home  the  crime  to  either,  and  that  if  either  was  put 
upon  his  trial,  he  would  be  entitled  to  an  acquittal.  But  in 
such  a  case,  could  it  be  doubted  that  a  replication  of  felony 
to  a  plea  of  the  Carriers  Act  would  be  proved  i  The  lan- 
guage of  the  act  itself,  it  must  be  remembered,  is  general. 
The  felony  of  "any  coachman,  &c.,  or  other  servant,"  is 
enough  to  charge  the  defendants  with  liability. 

There  is,  moreover,  in  my  opinion,  another  ground  why  a 
broad  distinction  may  properly  be  drawn  between  the  sort 
of  evidence  which  is  required  to  prove  the  replication  of 
felony  and  to  prove  an  indictment.  I  refer  to  the  fact  that 
in  the  civil  proceeding  the  parties  implicated  are  competent 
witnesses,  and  can  be  called  to  rebut  anyjprima  facte  case 
which  may  be  made  out  against  them.  The  absence  from 
the  witness  box  of  the  persons  who  might  have  explained 
anything  which  may  have  a})peared  suspicious  is  in  itself  a 
matter  which  the  jury  are  entitled  to  consider,  and  the  defen- 
dants' failure  to  stdduce  evidence  which  might  have  cleared 
up  all  doubts  was  in  Boyce  v.  Chapman  Q  (a  case  very 
similar  to  the  present),  considered  by  Tindal,  C.  J.,  to  be  suffi- 
cient reason  for  not  interfering  with  the  verdict  of  the  jury. 
Mr.  Carter,  in  his  able  argument,  dwelt  emphatically  on 
the  hardship  on  all  the  servants  of  the  defendants  who  were 
in  any  way  connected  with  the  carrying  of  the  plaintiff's 
goods  of  allowing  a  verdict  to  stand  which  fixes  an  imputation 
upon  all  of  them.  The  answer  to  that  observation  is  that 
the  defendants  might  have  called  theii-  suspected  servants 

(')  2  Bin;?.  (N.C.),  222. 
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*a8  witnesses.  They  did  not  think  it  proper  to  do  so,  [97 
and  therefore  cannot  now  complain. 

Now  as  to  the  evidence  itseli,  I  certainlv  think  there  was 
no  case  against  the  carman,  which  could  nave  been  left  to 
the  jury  on  the  Crown  side.  His  act  in  requesting  or  per- 
mitting the  servant  at  the  hotel  to  sign  for  three  percels 
when  he  had  only  delivered  two,  is  a  circumstance  requiring 
the  explanation  which  very  probably  he  would  have  readily 
given  if  he  had  been  allowed  to  appear  as  a  witness ;  but  it 
18  certainly  not  enough  even  to  leave  to  a  jury  on  a  criminal 
charee. 

With  regard  to  the  servant  who  found  the  pin  the  case  is 
somewhat  stronger,  for  he  unquestionably  was  in  possession 
of  some  of  the  stolen  property  shortly  after  it  had  been  stolen. 
That  would  have  been  some  evidence  for  a  jury  that  he  was 
concerned  in  the  larcenv.  I  do  not  for  a  moment  say  that 
the  fact  could  not  have  been  explained,  but  here  again  the 
defendants  did  not  allow  an  explanation  to  be  given.  The 
rule,  therefore,  must  be  discharged.  As  in  Boyce  v.  Chap- 
man  (*),  the  evidence  was  slight,  out  it  required,  and  did  not 
receive,  an  answer. 

PiGOTT,  B.:  I  am  of  the  same  opinion.  The  question 
is  whether  there  was  evidence  to  support  this  replication, 
and  it  has  been  contended  that  the  evidence  required  must 
be  such  as  would  suffice  to  convict  some  particular  servant 
of  tiiie  defendants.  But  I  cannot  assent  to  tiiat  argument. 
I  read  the  judgment  of  Willes,  J.,  in  Metcalfe  v.  Ijondon^ 
Brighton  and  South  Coast  My.  Co.  ('),  as  amounting  to  this, 
that  evidence  must  be  given  showing  it  to  be  more  likely 
that  the  servants  of  the  company  stole  the  goods  than  that 
any  one  else  did.  That  is  very  different  from  saying  that 
the  evidence  must  be  such  as  would  convict  this  or  that  par- 
ticular servant.  In  the  present  case  I  think  the  evidence 
given  was  more  consistent  with  the  guilt  of  the  defendants' 
servants  than  with  that  of  any  person  not  in  their  employ- 
ment, for  the  defendants'  servants  had  greater  opportuni- 
ties than  others.  That  being  so,  there  was  a  case  for  the 
jury,  the  onus  of  answering  which  was  upon  the  defendants. 
They  might  have  answered  it  by  calling  *the  servants  [98 
towards  whom  suspicion  was  directed,  but  they  determined 
not  to  call  witnesses.  They  preferred  to  leave  the  matter 
unexplained.  It  is  impossible,  under  these  circumstances, 
to  say  that  there  was  no  evidence  for  the  jury. 

Amphlett,  B.  :    I  am  also  of  opinion  that  there  was  evi- 

(»)  2  Blng.  (N.C.),  222. 
O  4  C.  B.  (N.S.),  307; '27  L.  J.  (C  P.),  338,  at  p.  334. 
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dence  in  support  of  this  replication.  It  has  been  forcibly 
contended  that  the  evidence  should  be  such  as  to  bring  home 
the  felony  to  some  particular  servant  of  the  company  ;  and 
if  that  were  so,  I  should  pause  before  deciding,  at  all  events, 
as  to  one  of  the  servants  in  question — the  carman — ^that  there 
was  an^r  evidence  which  ought  to  be  left  to  a  jury  if  he  were 
upon  ms  trial ;  whilst  as  to  the  other,  although  I  am  far 
from  saying  that  his  conduct  is  not  susceptible  of  easy  ex- 
planation, still,  if  it  were  necessary  to  decide  the  point,  I 
should  say  that  there  was  a  case  against  him  which  required 
an  answer.  But  it  is  not  needful  to  go  so  far.  For  I  agree 
with  my  Lord  and  my  Brother  Pigott  that  it  is  suflScient  to 
show  that  some  servant  of  the  company  was  guilty,  and  not 
necessary  to  bring  the  offence  home  to  any  servant  in  i)ar- 
ticular.  As  to  the  remarks  which  have  been  made  to  us 
upon  the  eflfect  of  the  verdict  upon  the  characters  of  all  the 
defendants'  servants  who  had  anything  to  do  with  this  box 
of  jewelry,  it  must  be  remembered  that  they  were  all  com- 
petent witnesses,  and  might  have  been  called  to  explaiu 
what,  in  the  case  of  one  of  them  at  least,  required  an  expla- 
nation ;  and  the  fact  that  they  were  not  called  was  itself  a 
circumstance  which  we  are  entitled  to  consider  when  decid- 
ing whether  or  not  there  was  a  question  for  the  jury. 

Rule  discharged. 

Attorneys  for  plaintiff :  Barton^  Teaies  <fe  Hart 
Attorneys  for  defendants :  B.  F.  Moberts. 


[Law  Reports,  9  Exchequer,  99.] 
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CfovenanUn^  for  Title  and  for  Quitt  EnjoyriMni — Continuing  Breath — StatuU  of  lAmi^ 
taiione  (d  i  4  Wm,  4,  c.  42)  <.  S^MineraU— Support, 

In  1844  the  defendant  was  party  to  a  twenty-one  years'  lease  of  coal  mine,  which 
gave  certain  powers  over  the  surface  incidental  to  the  working  of  those  mines  and 
an  adjoining  colliery.  The  coals  so  demised  were  substantioSly  worked  out  before 
September)  1846.  In  October,  1845,  the  defendant  sold  and  conveyed  the  limd  to  J., 
who  knew  of  the  workings,  and  the  defendant  covenanted  with  him  for  title,  for  quiet 
enjoyment,  and  against  incumbrances.  In  July,  1846,  J.  sold  and  conveyed  to  the 
plaintiff,  who  w&s  ignorant  of  the  workings.  In  1866,  in  consequence  of  the  mining 
operations  above  described,  the  land  subsided,  and  houses  built  on  it  by  J.  and  the 
plointiif  were  damaged. 

In  1848,  subsequentljjr  to  the  plaintiff  becoming  owner  of  the  land,  and  within 
twenty  years  before  action,  the  lessees,  or  persons  acting  under  their  authority,  en- 
tered the  mines  and  took  some  fire-clay  (which  was  not  included  in  the  demise)  and  a 
few  loose  pieces  of  coal. 

In  an  action  brought  on'  the  above  covenants,  the  declaration  in  which  alleged 
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thai  whilst  the  ptavnUff  was  steised  the  leasees  entered  upon  the  land,  and  wokked. 
got,  and  carried  away  the  coal,  whereby  the  plaintiff  lost  the  coal,  and  the  land 
Bobeided : 

Ndd  (by  the  conrt).  that  as  to  the  breach  of  the  covenant  for  qniet  enjoyment  by 
the  remoYal  of  coal  which  caused  the  subsidence,  there  was  a  fatal  variance  between 
the  declaration  and  the  evidence,  which  under  the  circumstances  the  court  derdined 
to  amend. 

Bt  BramweU  and  Cleasby,  BB. :  First,  that  the  fact  of  the  coals  having  been 
worted  out  was  no  breach  of  the  covenant  for  title,  J.  never  having  bought 
those  coals;  that  the  subsistence  of  the  lease  in  respect  of  the  coal  left  un- 
wrought  and  the  powers  (not  exercised)  incident  to  the  working  of  other  col- 
lieries, did  not  constitute  a  breach ;  that  the  breach  (if  any)  was  complete  in  the 
time  of  J.,  and  (by  Bramwell,  B.)  that  the  action  was  barred  by  the  Statute  of 
Limitations. 

Secondly,  that  neither  the  acts  of  trespass  in  taking  the  fire-day,  in  1848,  nor  the 
subddence  caused  in  1866  by  the  workings  in  1846,  were  breaches  of  the  covenant 
for  quiet  enjoyment,  on  the  ground  that  the  first  was  a  mere  trespass,  and  that  as  to- 
the  second,  the  subsidence  gave  no  new  cause  of  action ;  the  principle  of  Bonomi  v. 
Backhouse  (9  H.  L.  C,  608)  not  applying  to  a  case  where  the  subsidence  is  caused  by 
a  wrongful  taking  of  the  plaintiff^s  minerals. 

By  Kelly,  C.B. :  First,  that  the  subsistence  of  the  lease  was  a  continmng  breach 
of  the  covenant  for  title,  in  respect  of  which  tke  plaintiff  was  entitled  to  nominal 
damages. 

Secondly,  that  the  removal  of  the  small  pieces  of  coal,  in  1848,  was  a  breach  of  the 
eovenant  for  quiet  enjoyment,  in  respect  of  which  the  plaintiff  was  also  entitled  to 
nominal  damages. 

Thirdly,  that,  the  removal  of  the  coal  by  the  lessees  being  lawful,  the  subsidence  in 
1866  gave  a  new  cause  of  action  to  the  plaintiff. 

Special  Case  stated  with  pleadings. 

The  case  stated  as  follows : 

This  action  was  commenced  on  the  6th  of  July,  1867. 

*On  the  28th  of  June,  1842,  T.  C.  Granger  conveyed  [100 
to  the  defendant  twenty-eight  acres  of  land  at  Ijow  Bitch- 
bum,  Durham,  without  any  exception  of  mines  or  minerals'. 
The  consideration  was  expressed  to  be  the  sum  of  £740, 
but  it  was  at  the  same  time  arranged  that  the  defendant 
should  hold  the  land  for  the  sole  benefit  of  T.  C.  Granger, 
which  he  continued  to  do,  acting  for  and  under  the  direc- 
tion of  Granger. 

On  the  15tn  of  December,  1842,  the  defendant  mortgaged 
the  land  to  Boyd  and  others. 

By  a  memorandum  of  agreement  dated  the  28d  of  July, 
1844  Q)j  T.  C.  Granger  agreed  to  let  to  J.  Smith  and  J. 
Sharp,  who  agreed  to  take  and  accept  a  lease  of,  *'all  the 
veins  or  seams  of  coal  within  and  under  the  lands  and 
pound's  of  the  said  T.  C.  Granger  situate  at  Low  Bitch- 
bum,"  described  as  consisting  oi  twenty-eight  acres,  with 
power  for  the  lessees,  their  executors,  administrators  and 
assigns  "  to  enter  upon  the  said  lands  and  grounds,  and  to 
dig  lor,  sink,  win,  and  work  the  several  seams  of  coal  lying 
and  being  within  and  under  the  same,  and  to  dmw  the  coals 

0)  Before  7  <fe  8  Vict.  c.  76,  s.  4. 
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80  gotten  thereupon,  or  which  should  or  might  be  gotten  bv 
the  lessees  forth  and  out  of  the  adjoining  lands  callSi  Thistle 
Matt,  to  bank  on  the  said  lands  and  grounds  of  the  said 
T.  C.  Granger,  and  to  lead  and  convey  the  said  coals  so  to 
be  gotten,  as  well  in,  from,  and  out  of  the  said  lands  and 
grounds  last  mentioned,  as  in,  from,  and  out  of  the  said 
adjoining  lands  called  Thistle  Flatt,  over  and  along  the  said 
lands  and  grounds  of  the  said  T.  C.  Granger ;  and  with  all 
other  powers  and  privileges  fit  and  necessary  for  the  con- 
venient winning  and  working,  getting,  and  conveying  away 
all  the  said  coals  so  to  be  gotten,  as  aforesaid,  ui)on  and 
subject  to  the  terms  and  conditions  thereinafter  mentioned ;" 
by  which  conditions  the  term  was  to  be  twenty-one  years 
from  the  1st  of  July,  1844,  but  which,  having  regard  to  the 
findings  in  the  case,  it  is  not  material  to  state  further. 

This  agreement  was  signed  by  the  defendant  as  follows : 
"  For  T.  C.  Granger,  William  Gfreen." 

On  the  4th  of  April,  1846,  the  defendant  and  the  mort- 
gagees, under  the  mortgage  of  the  15th  of  June,  1842, 
which  was  then  paid  off,  mortgaged  the  land  in  fee  to  Mr. 
Pearson. 

On  the  27th  of  October,  1845,  the  defendant  and  Pearson 
conveyed  a  small  portion  of  the  land  to  one  Jamieson,  his 
101]  heirs  and  *as8igns,  to  such  uses  as  he  should  appoint, 
and  subject  thereto  to  the  use  of  a  dower  trustee  in  trust  for 
Jamieson  during  his  life,  with  remainder  to  the  use  of 
Jamieson,  his  heirs  and  assigns ;  and  by  this  deed  the  de- 
fendant for  himself,  his  heirs  and  assigns,  covenanted  with 
Jamieson,  his  appointees,  heirs,  and  assigns,  that  notwith- 
standing any  act,  deed,  matter,  or  thing  done  or  permitted 
by  the  defendant  or  by  Pearson  to  the  contrary,  the  defen- 
dant and  Pearson  had,  or  one  of  them  had,  good  right  to 
grant,  release,  and  convey  the  said  hereditaments  thereby 
conveyed,  with  the  appurtenances,  unto  and  to  the  use  of, 
or  in  trust  for,  Jamieson,  his  heirs  and  assigns,  in  manner 
aforesaid ;  and  that  it  should  be  lawful  for  Jamieson  to  en- 
ter upon  and  enjoy  the  said  hereditaments  with  the  appur- 
tenances, and  to  receive  and  take  the  rents  and  profits 
thereof  for  his  and  their  own  use  and  benefit,  without  any 
interruption  whatsoever  from  or  by  the  defendant  or  Pear- 
.  son,  their  or  either  of  their  heirs,  executors,  administrators, 
or  assigns,  or  any  person  claiming  through  or  in  trust  for 
them ;  and  that,  free  and  clear,  or  otherwise  by  the  defen- 
dant, his  heirs,  executors,  or  administrators,  well  and  suffi- 
ciently indemnified  from  and  against  all  estates,  titles,  liens, 
charges,  and  incumbrances  whatsoever. 
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Jamieson  entered  into  possession  and  built  a  dwelling- 
house  on  part  of  the  land  conveyed  to  him. 

On  the  30th  of  July,  1846,  Jamieson  sold  part  of  the  land 
to  the  plaintiff,  and  appointed  it  to  the  use  of  the  plaintiff, 
his  heirs  and  assigns ;  and  on  the  21st  of  August,  1846,  he 
sold  to  the  plaintiff  the  remaining  part  with  the  dwelling- 
house,  appointing  it  to  the  use  of  the  plaintiff,  his  heirs  and 
assigns.  The  plaintiff  afterwards  built  other  houses  on  the 
land  so  conveyed  to  him. 

Shortly  after  the  agreement  .of  the  23d  of  Julj,  1845, 
Smith  and  Sharp  commenced  to  work  the  coal  included 
in  the  agreement,  and  sank  a  shaft  in  the  twenty-eight  acres 
about  sixty  yards  east  of  the  land  afterwards  conveyed  to 
Jamieson. 

On  the  24th  of  Dedfember,  1865,  the  surface  of  plaintiffs 
land  subsided,  in  consequence  of  the  mining  operations  of 
Smith  and  Sharp,  and  nis  houses  were  greatly  damaged. 
The  plaintiff  required  the  defendant  to  indemnify  him,  but 
the  defendant  refused. 

The  subsidence  was  caused  by  mining  operations  carried 
on  under  *the  land  conveyed  to  the  plaintiff,  before  [102 
the  conveyance  to  him  of  any  part  of  the  land,  and  which 
consisted  of  workings  in  the  coal  leaving  walls  and  pillars. 
Between  the  1st  of  August,  1846,  and  the  6th  of  July,  1847, 
and  between  the  6th  of  July,  1847,  and  the  1st  of  August, 
1848,  Smith  and  Sharp,  or  persons  acting  under  their  au- 
thority, dug  out  and  took  away  some  of  the  fire-clay  which 
formed  the  floor  of  the  workings,  and  at  the  same  time  took 
and  carried  away  some  pieces  of  coal  which  had  from  natu- 
ral causes  fallen  fiom  the  sides  of  the  walls  and  pillars  of 
coal  left  in  the  working  upon  the  floors  of  the  workings,  and 
pieces  of  coal  forming  the  sides  of  the  walls  and  pillars 
which  had  from  natural  causes  become  broken  and  partially 
detached  from  them. 

None  of  these  last-mentioned  operations,  however,  in  any 
way  contributed  to  the  subsidence. 

Except  as  above  stated,  the  defendant  had  not  authorized 
any  of  the  operations  carried  on  under  the  plaintiff^  s  land, 
nor  had  any  notice  of  them. 

By  a  supplementary  certificate  (*)  of  the  arbitrator  who 
stated  the  case,  it  appeared  that  the  mining  operations  which 
caused  the  subsid!ence  ceased  in  September,  1846;  that 
Jamieson,  before  the  sale  to  him,  had  notice  and  knowledge 
of  them,  and  was  shown  and  went  into  the  workings  where 
they  had  been  carried  on  under  the  land  conveyed  to  him, 

Q)  Made  after  the  argument.     See  post,  p.  106. 
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and  knew  that  they  had  been  carried  on  bj  Smith  and 
Sharp ;  but  did  not  Know  anything  as  to  the  nght  of  Smith 
and  Sharp  to  cany  them  on,  or  of  their  title  to  the  coal 
removed  by  them,  or  of  the  lease  to  them ;  and  that 
the  plaintiff  heard  of  these  mining  operations  and  of 
the  lease  to  Smith  and  Sharp  for  the  first  time  after  the 
subsidence. 

It  further  appeared  that  the  price  given  by  Jamieson  for 
the  land  sold  to  him,  which  was  one-seventh  of  an  acre,  was 
£12,  which  would  have  been  an  inadequate  price  if  the  coal 
under  the  land  had  been  unworked  and  had  been  included 
in  the  purchase. 

Also  that  a  portion  of  the  vmlls  and  pillars  of  coal  still 
remained  under  the  plaintiff's  land. 

It  also  appeared  that  by  the  mortgage  of  the  4th  of  April, 

1845,  the  defendant  covenanted  with  rearson,  his  executors, 
103]  *administrators,  and  assigns,  for  quiet  enjoyment^ 
freedom  from  incumbrances,  and  further  assurance. 

The  pleadings  were  as  follows : 

Declaration  stating  the  covenant  contained  in  the  deed  of 
October  2X  1846  (set  out  ante,  pp.  100,  101),  and  allying  as 
breaches,  first,  that  neither  the  defendant  nor  Pearson  had, 
notwithstanding  any  act,  deed,  matter,  or  thing  done  or 
j)ermitted  by  the  defendant  or  Pearson  to  the  contrary,  good 
right  to  grant  release  or  convey  the  said  hereditaments  in 
manner  aforesaid  conveyed  with  the  appurtenances ;  but,  on 
the  contrary,  John  Joseph  Smith  ana  John  Sharp,  whd,  at 
the  date  of  the  deed  of  the  27th  of  October,  1846,  and  thence 
continually  until  the  doing  of  what  is  hereinafter  mentioned, 
by  reason  of  acts,  matters,  and  things  done  and  permitted 
by  the  defendant,  had  lawful  right  and  title  to  do  what  is 
hereinafter  alleged  to  have  been  done  by  them,  and  having 
such  lawful  ri^t  and  title  as  aforesaid,  afterwards,  and 
whilst  the  plaintiff  remained  and  continued  seised  of  the 
said  two  pieces  of  ground  so  conveyed  to  him  as  aforesaid, 
entered  upon  the  ssi^me,  and  the  seams  of  coal  within  and 
under  the  same,  and  worked  and  got  and  carried  away  the 
said  coal,  whereby  the  plaintiff  lost  the  said  coal  so  worked, 
won  and  gotten,  and  the  surface  of  the  said  two  pieces  of 
ground  subsided  with  the  houses  then  built  thereon,  and 
the  land  and  houses  were  damaged,  &c. 

Second  breach:  That  the  plaintiff  had  not  enjoyed  the 
said  hereditaments  without  interruption  from  the  defendant 
or  persons  claiming  through  him,  alleging  a  demise  by  the 
defendant,  before  the  execution  ot  the  deed  of  October  27, 

1846,  to  Smith  and  Sharp  of  all  the  veins  and  seams  of  coal 
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within  and  under  the  said  two  pieces  of  ground,  with  power 
to  enter  and  dig,  &c.,  for  an  "interest  and  tenancy"  which 
at  the  time  of  the  execution  of  the  said  deed  and  of  the 
doing  by  them  of  the  acts  thereinafter  mentioned  had  not 
expired,  alleging  an  entry  upon  the  said  seams  of  coal,  and 
a  working,  getting,  and  carrying  away  of  the  coal,  whilst 
the  plaimijf  was  seised^  whereby  the  plaintiff  lost  the  coal, 
and  the  land  subsided,  &c. 

Third  breach:  That  the  plaintiff  had  not  enjoyed,  &c., 
alleging  that,  whilst  th^  plaintiff  was  seisedj  the  defendant 
and  his  servants,  and  other  persons  claiming  through  the  de- 
fendant, entered  on  the  *seams  of  coal  and  also  certoin  [104 
clay  within  and  under  the  said  two  pieces  of  ground,  and 
worked,  got,  and  carried  away  the  coal  and  clay,  whereby  the 
plaintiff  lost  the  coal  and  clay,  and  the  land  subsided,  &c. 

[The  fourth  and  fifth  breaches  complained  of  disturbances 
to  the  plaintiff's  enjoyment  by  the  removal  of  support  to 
plaintin's  land  from  adjacent  lands,  by  reason  of  workings 
of  the  defendant  and  persons  claiming  through  him,  whereby, 
&o.  There  was  no  finding  applicable  to  these  breaches,  and 
they  became  immaterial.] 

Sixth  breach :  alleging  notice  to  the  defendant  of  the 
breaches  secondly  and  K>urthly  assigned,  and  refusal  by 
him  to  indemnify  plaintiff. 

Second  count :  Kepeating  the  breaches  all^^ed  in  the  first 
count,  with  an  allegation  that  defendant  knowingly  sold  and 
conveyed,  and  procured  to  be  conveyed,  the  land  for  the 
purpose  of  houses  and  buildings  being  erected  thereon. 

Plea  1.  N^an  est  factum.  2.  Denial  of  breaches.  8.  To 
both  counts,  so  far  as  relates  to  the  first  breach,  that  Smith 
and  Sharp  had  not  by  reason  of  any  act,  matter,  or  thing 
done  or  permitted  by  the  defendant,  lawful  right  or  titte  to 
do  what  IS  alleged  to  have  been  done  by  them.  4.  To  both 
counts,  so  far  as  relates  to  the  second  breach,  that  defen- 
dant did  not  demise  to  Smith  and  Sharp  as  alleged.  [6.  This 
plea  was  to  the  fourth  breach,  and  is  therefore  immaterLed;] 
0.  That  the  supposed  causes  of  action  did  not,  nor  did  any 
of  them,  accrue  within  twenty  years  before  suit. 

Issue  on  all  the  pleas,  and  demurrer  to  the  third  plea,  and 
joinder  in  demurrer. 

The  question  for  the  opinion  of  the  court  was,  whether, 
on  the  facts  in  the  case,  the  plaintiff  was  entitled  to  maintain 
this  actio^  in  respect  of  all  or  any  of  the  causes  of  action 
alleged  hi  the  declaration  % 

The  case  was  argued  in  Trinity  Temi,  1871,  by  Heaih 
{ManistVj  Q.C.,  with  him),  for  the  plaintiff,  and  \>y  Quain^ 
8  Eng.  Rep.  69 
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Q.C,  {Kemplay^  with  him),  for  the  defendant;  and  was 
again  arjijued  in  Michaelmas  Term,  1871,  by  Heathy  for  the 
plaintiff,  and  by  Kemplay^  for  the  defendant. 

For  the  plaintiff  it  was  contended  that  the  lease  of  the  23d 
of  July,  1844,  was  an  incumbrance  created  by  the  defendant, 
105]  the  ^validity  of  which  he  could  not  dispute  :  Jenkins^ 
Century,  p.  266,  6th  Century,  case  46 ;  Holmes  v.  Powell  Q) ; 
that  its  existence  constituted  a  breach  of  the  covenant  for 
title :  Leoett  v.  Wifhrington  (") ;  and  also  a  breach  of  the 
covenant  for  quiet  enjoyment,  even  though  nothing  were 
actually  done  under  it  in  the  plaintiff's  time,  for  coal  still 
remained  to  be  worked,  and  there  was  power  to  exercise 
other  rights  over  the  land  ;  that  the  unlawful  act  of  Smith 
and  Sharp  in  taking  the  fire-clay  was  an  active  disturbance 
within  the  meaning  of  the  covenant,  since  it  was  facilitated 
by  their  lawful  rignt  of  entering  into  the  mine,  and  that  at 
least  their  taking  of  the  fragments  of  coal  was  so,  inasmuch 
as  that  taking  was  authorized  by  the  lease :  Morris  v.  Ed- 
gington  (*) ;  Andrews  v.  Paradise  (*) ;  Shaw  v.  Sterdon  (*) ; 
that  the  Statute  of  Limitations  (3  &  4  Wm.  4,  c.  42,  s.  3)  did 
not  applv  ;  nor  to  the  covenant  for  title,  because  the  exist- 
ence of  the  lease  was  a  continuing  breach :  Kingdon  v.  Not- 
fie  (•) ;  King  v.  Jones  (') ;  nor  to  the  covenant  for  quiet 
enjoyment,  because  even  if  the  existence  of  the  incumbrance 
was  not  a  breach,  a  breach  was  committed  by  the  acts  done 
since  the  6th  of  July,  1847,  and  therefore  within  twenty 
years  of  the  writ ;  nor  to  the  damage  caused  by  the  sub- 
sidence, because  the  cause  of  action  did  not  arise  until  the 
subsidence :  Bonomi  v.  BackJiouse  (•) ;  per  Willes,  J.,  in  the 
Exchequer  Chamber  (*) ;  nor  to  the  covenant  for  indemnity, 
because  the  breach  did  not  arise  till  the  refusal  to  indemnify : 
ColUnge  v.  Heywood  (") ;  Reynolds  v.  Doyle  ("). 

For  the  defendant  it  was  contended  that  the  benefit  of  the 
covenant  did  not  pass  to  the  plaintiff,  who  took  under 
Jamieson's  power  of  appointment :  Roach  v.  Wadham  ("). 

[The  Court  pointed  out  that  in  the  present  case  the  use 
was  derived  out  of  the  seisin  of  Jamieson,  the  covenantee, 
and  that  Roach  v.  Wadham  (")  therefore  did  not  apply.] 

Further,  that  there  was  no  breach  of  any  of  the  covenants, 
106]  the  ^making  of  the  lease  being  the  act  not  of  the  defen- 


(»)  8  D,  M.  A  G. 
(«)  1  Lutw.,  817, 


<fe  G.,  672.  n  6  Taunt.,  418 ;  4  M.  A  S.,  188. 


(8)  9  H.  L.  C,  508. 


(»)  8  Taunt,  24.  ♦  (»)  E.  B.  A  E.,  at  p.  664;   28  L.  J. 

"  8  Mod,  818.  (Q.B.),  878. 

2  H.  A  N.,  868;   27  L.  J.  (Ex.),        (»«)  9  Ad.  A  E.,  688. 


(*)  8  Mod,  818.  (Q.B.),  878, 

C)  2  H.  A  N.,  868;   27  L.  J.  (Ex.),        (»«)  9  Ad 
268.  (")  1  Man.  A  G.,  768. 
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Digitized  by  V:iOOQIC 


Vol  IX.]  HILARY  TERM,  XXXVII  VICT.  547 

Spoor  V.  Green.  1874 

dant,  but  of  Granger ;  that  if  the  existence  of  the  lease  was  a 
breach  of  the  covenant  for  title,  the  breach  was  committed 
at  the  date  of  the  covenant — ^the  lease  being  already  in  exist- 
ence— ^and  was  barred  by  the  statute;  that  there  was  no 
such  breach  of  the  covenant  for  quiet  enjoyment  as  was 
alleged,  the  entry  and  the  removal  of  the  coal  which  caused 
the  subsidence  having  taken  place  before  and  not  after 
the  plaintiff  was  seised,  so  that  there  was  a  fatal  variance 
between  the  breach  alleged  and  the  evidence ;  but  that  the 
evidence  showed,  in  fact,  no  breach  of  the  covenant  at  all, 
the  subsistence  of  the  lease  not  being  such,  and  there  having 
been  no  disturbance  in  the  plaintiffs  time ;  that  if  there  had 
been  any  disturbance  on  which  the  plaintiff  could  have  sued, 
the  action  was  barred  by  the  statute ;  that  as  to  the  fire-clay 
and  the  small  pieces  of  coal  taken  away  within  the  period  of 
twenty  vears,  the  taking  of  the  fire-clay  was  a  mere  trespass 
not  authorized  by  the  lease,  and  neither  that  nor  the  taking 
of  the  small  pieces  of  coal  could  be  included  in  the  allega- 
tion of  the  breach  according  to  its  true  construction,  for  that 
the  allegation  plainly  referred  to  the  taking  which  followed 
immediately  on  the  entry  under  the  lease,  and  which  alone 
caused  the  subsidence ;  that  the  subsidence  was  the  damage 
really  sued  for,  as  appeared  from  the  plaintiff's  request  for 
indemnity,  which  extended  to  nothing  else ;  that  Bonomi  v. 
Backhouse  (*)  had  no  application;  for  that  the  minerals, 
the  taking  of  which  there  caused  the  subsidence,  were  not, 
as  here,  in  the  plaintiff's  land,  but  were  under  contiguous 
land,  and  the  ground  of  decision  was  that  the  taking  oi  them 
was  lawful  at  the  time  it  was  done,  and  gave  by  itself  no 
cause  of  action ;  the  only  cause  of  action  was  the  subsequent 
damage ;  here  the  working,  if  subsequent  to  the  purchase, 
would  have  been  clearly  a  breach,  and  if  once  sued  upon, 
there  could  have  been  no  second  action:  Nicklin  v.  Wil- 
liams (•) ;  that,  lastly,  there  was  no  breach  of  the  covenant 
to  indemnify,  there  being  nothing  in  respect  of  which  the 
defendant  was  bound  to  indemnify  the  plaintiff. 

The  case  again  stood  over  for  the  purpose  of  the  arbitra- 
tor stating  additional  facts,  in  pursuance  of  which  he  made 
his  supplementary  certificate  stated  above  (") ;  but  no  fur- 
ther argument  took  place. 

*Jan.  31,  1874.  Tne  following  judgments  were  de-  [107 
livered : 

Cleasby,  B.:  The  question  in  this  case  is,  whether  the 
defendant  is  liable  to  the  plaintiff  upon  a  covenant  given  by 

(«)  9  H.  L.  C,  608.       («)  10  Ex.,  269;  28  L.  J.  (Ex.),  886.       («)  Ante,  p.  102. 
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the  defendant  to  one  Jamieson  and  his  appointee,  for  title, 
for  quiet  enjoyment,  and  for  indemnity. 

Tlie  plaintiff  had  bought  two  pieces  of  land  of  one  Jamie- 
son  in  1846.  Jamieson  had  bought  the  land  of  the  defen- 
dant, and  the  defendant  had  entered  into  the  usual  corenants 
for  title  and  quiet  enjoyment,  and  there  was  also  a  covenant 
to  indemnify.  The  plaintiff  sued  the  defendant  upon  these 
covenants,  and  we  disposed  in  the  course  of  the  argument 
of  the  objection  that  the  plaintiff  could  not  sue  on  these 
covenants  by  reason  of  his  only  being  an  ap;pointee  of 
Jamieson  and  not  an  assignee,  holding  tnat  in  tnis  case  the 
plaintiff  could  sue  upon  the  covenant,  if  there  was  a  breach 
of  which  he  could  take  advantage. 

The  declaration  sets  forth  a  good  cause  of  action.  It 
alleges  that  the  plaintiff  became  the  purchaser  of  certain 
land  (which  would,  of  course,  include  any  coal  or  other 
mineral  underneath  it),  and  that  the  defendant  had  made 
covenants  with  the  plaintiff's  vendor  and  appointor  for  title 
and  quiet  enjoyment,  and  to  indemnify  from  certain  dam- 
ages ;  and  it  further  alleges  that,  after  the  plaintiff  pur- 
chased, certain  persons,  lawfully  entitled  under  a  lease 
derived  from  the  defendant,  entered  upon  the  mines  and 
worked  them,  and  took  the  plaintiff's  coal,  and  that  by  rea- 
son of  the  coal  being  so  taken  and  removed,  the  land  of  the 
Slaintiff  subsided,  and  a  house  built  upon  it  was  greatly 
amaged. 

But  the  facts,  as  found  by  the  arbitrator,  in  my  opinion, 
entirely  displace  this  cause  of  action.  It  appears  tnat  all  the 
coal  under  the  plaintiff's  land  had  been  worked  out  before 
Jamieson  sold  to  the  plaintiff,  and  not  only  before  Jamieson 
sold,  but  before  he  bought,  and  before  the  covenant  sued  on 
was  entered  into.  It  also  appears  that  Jamieson,  when  he 
bought,  had  been  through  the  workings,  and  knew  the  coal 
had  been  all  worked  out. 

The  plaintiff  bought  of  Jamieson  the  land  and  all  his 
right,  title,  and  interest  in  it ;  he  therefore  never  purchased 
any  of  the  coal,  but  only  the  land  without  the  co^,  and  the 
covenants  apply  only  to  what  was  the  subject-matter  of  pur- 
108^  chase,  and  therefore  *there  is  no  breach  of  covenant 
for  title  by  reason  that  the  coal  had  been  removed. 

Nor  is  there  any  breach  of  the  covenant  for  quiet  enjoy- 
ment by  reason  of  the  taking  the  coals  at  the  time  wnen 
they  were  taken.  And  it  also  seems  to  me  impossible  to 
say  that  there  is  a  breach  of  covenant  for  quiet  enjoyment  by 
reason  of  the  subsidence  of  the  house  in  consequence  of  the 
previous  removal  of  the  coal.     This  subsidence  of  the  house 
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is  a  necessary  consequence  of  the  condition  of  the  property 
boncht  by  the  plaintiff,  and  may  have  been  partly  caused 
by  the  additional  pressure  caused  by  building  on  the  ground. 
It  is  not  any  interference  by  any  person  with  the  plaintiffs 
enjoyinent,  nor  the  consequence  of  any  such  interference. 

Nor  is  there  any  breach  of  the  covenant  to  indemnify,  be- 
cause  there  is  no  damage  to  the  plaintiffs  interest  in  the 
-land  caused  by  any  estate  existing  in  the  land  at  the  time 
of  the  purchase.  This  is  not  an  action  for  wrongfully  de- 
priving the  plaintifFs  land  of  the  support  of  the  subjacent 
minerals.  If  it  were,  questions  of  law  might  arise,  as  to 
which  the  case  of  Bonomi  v.  BdcJcTumse  (*),  referred  to  upon 
the  ar^ment  of  this  case,  might  be  an  important  authority ; 
but  it  nas  no  bearing  upon  the  case  as  it  stands.  Questions 
of  fact  would  also  arise,  which  the  case  leaves  undecided  : 
for  example,  whether  the  removal  of  the  support  can  be  said 
to  be  the  act  of  the  defendant,  who  only  signed  the  agree- 
ment for  Granger. 

There  are  counts  connected  with  the  working  of  the  adjoin- 
ing mine ;  but  these,  it  was  admitted,  are  out  of  the  case. 
The  subsidence  was  caused  wholly  by  the  coal  being  re- 
moved under  the  plaintiff's  land.  It  was  contended  that 
the  subsistence  of  tne  lease,  or,  more  properly  speaking,  the 
fact  that  the  twenty-one  years  mentioned  in  the  argreement 
had  not  expired,  made  the  agreement  of  itself  an  incum- 
brance, and  that  the  plaintiffs  are  entitled,  at  all  events,  to 
nominal  damages.  Independent  of  the  objection  of  the 
variance  between  the  statement  of  the  breach  and  the  proof, 
I  cannot  think  that,  if  such  a  lease  or  agreement  was  at  an 
end  so  far  as  regards  the  coals  under  the  plaintiff's  land, 
*it  can  make  any  difference  that  under  the  same  docu-  [109 
ment  the  lessees  are  winning  coal  under  different  land.  It 
might  be  a  mile  off ;  and  how  can  the  accidental  circumstance 
of  all  the  coal  under  the  distant  land  being  worked  out  or  not 
being  worked  out  determine  whether  the  plaintiff  has  a 
cause  of  action  ?  It  is  true  the  agreement  gives  the  lessees 
the  privilege  of  doing  certain  things  upon  the  surface  neces- 
sary for  thfe  working  the  colliery ;  and  if  it  appeared  that 
any  such  thing  was  or  could  be  necessary  to  be  done  upon 
the  land  of  the  plaintiff,  there  might  be  some  ground  for  re- 
garding the  pendency  of  the  agreement  as  an  incumbrance. 

The  same  remark  applies  to  anything  which  the  lessees 
were  authorized  to  do  underground  besides  taking  the  coal. 
The  seam  of  coal,  and  not  tne  space  occupied  by  the  coal, 
forms  the  subject-matter  of  the  agreement,  and  although,  as 
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long  as  any  portions  of  the  seams  of  coal  are  unworked, 
the  agreement  or  lease  is,  properly  speaking,  subsisting,  yet, 
in  the  absence  of  any  sucn  statement  as  I  have  mentioned, 
it  certainly  appears  to  me  that  it  would  be  an  unreasonable 
conclusion  that  it  subsisted  as  to  the  plaintiff's  land  in  any 
sense  to  make  it  an  incumbrance  upon  it,  in  respect  of  which 
even  nominal  damages  could,  upon  the  facts  stated,  be  re- 
covered. As  to  the  taking  of  fire-clay  in  1848,  in  mv  opinion 
it  was  unlawful,  and  could  not  be  regarded  as  a  breach  of 
the  covenant  for  quiet  enjoyment. 

And  there  was  no  damage  caused  by  it  so  as  to  make  it 
the  subject  of  the  covenant  to  indemnify.  In  reality  if  fire- 
clay worth  working  had  been  found  (as  the  lease  already 
granted  was  only  a  lease  of  the  coal  mine)  it  would  have 
Deen  an  addition  to  the  value  of  the  plaintiff's  property,  as 
a  fresh  lease  from  him  would  have  been  required  to  work  it 
If  the  existence  of  the  lease  (contrary  to  my  opinion  already 
expressed)  be  regarded  as  a  breach  of  the  covenant  for  title,  * 
by  reason  of  its  being  an  incumbrance  which  diminished  the 
value  of  the  property,  then  this  breach  was  completed  in 
Jamieson's  time.  A  man  must  be  taken  to  know  what  the 
property  is  which  he  buys,  unless  some  deception  is  prac- 
tised upon  him,  for  whicli  there  is  no  pretence.  The  condi- 
tion of  the  land  must  have  been  known,  and  the  cause  of 
action,  if  any,  in  respect  of  this  supposed  diminution  of 
value  complete  in  Jamieson,  and  the  plaintiff  cannot  en- 
110]  force  it.  It  should  be  observed  *tnat  the  claim  is  not 
upon  the  breach  of  a  covenant  for  further  assurance,  as  to 
which  the  cause  of  action  would  .arise  when  the  further  as- 
surance lawfully  demanded  was  refused. 

In  my  opinion  there  is  no  foundation  for  this  action.  I 
think  the  plaintiff  bought  a  piece  of  land,  the  coal  having 
been  previously  taken  from  underneath  it.  He  took  no 
covenant  to  protect  him  against  its  subsiding,  and  therefore 
must  bear  tne  consequence ;  such  a  covenant  would  prob- 
ably have  enhanced  the  price  he  had  to  pay. 

Bramwell,  B.:  I  entirely  concur  in  the  judgment  of  my 
Brother  Cleasby,  but  wish  to  add  what  follows  :  • 

There  is  a  variance  between  the  declaration  and  proof  as 
to  the  breach  of  the  covenant  for  quiet  enjoyment.  That 
breach  is  that  the  plaintiff  has  not  enjoyed,  and,  on  the  con- 
trary. Smith  and  Shai*p,  to  whom  defendant  had  demised, 
after  the  conveyance  to  the  plaintiff,  rightfully  entered  and 
took  the  coal.  This  is  untrue.  The  defendant  did  not  de- 
mise to  Smith  and  Sharp,  and  they  did  not  enter  and  take 
coal  after  the  conveyance  to  the  plaintiff.     I  think  this  vari- 
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ance  ought  not  to  be  amended.  If  the  facts  were  truly 
stated,  the  plaintiff  would  at  the  utmost  only  be  entitled  to 
nominal  damages  on  this  breach,  supposing  the  taking  of 
the  few  loose  pieces  of  coal  were  a  breach.  The  arbitrator 
offered  to  amend  on  terms  which  the  plaintiff  refused ;  and 
now,  after  all  the  expense  and  trouble  of  the  cause,  he  asks, 
on  the  hearing  of  the  argument,  for  amendment.-  I  think 
we  ou^ht  in  our  discretion  to  refuse  it. 

I  think  there  is  no  variance  as  to  the  breach  of  covenant 
for  title.  The  breach  is  that  the  defendant  had  not  title 
when  he  entered  into  the  covenant;  the  incorrect  state- 
ment is  in  the  alleged  consequence,  in  the  per  quod^  viz. 
that  Smith  and  Sharp  entered  and  took  coal  while  the 
plaintiff  was  the  owner.  This  is  an  allegation  of  special 
damage  resulting  from  the  breach,  which,  being  untruly 
stated,  the  plaintiff  could  not  prove ;  the  breach,  however, 
remains,  and  is  correctly  stated.  But  assuming  the  breach 
to  be  correctly  stated  and  proved,  I  am  of  opinion  that  the 
Statute  of  Limitations  is  a  bar  to  it.  It  was  completed,  if 
it  ever  existed,  at  the  time  the  deed  was  executed,  if  Jamie- 
son  had  ^recovered  on  it,  or  released  it,  no  further  [111 
action  on  it  could  have  been  maintained  by  him,  nor,  conse- 
C[uently,  by  his  assignee.  It  is  not  what  is  called  a  continu- 
ing breach,  any  more  than  not  paying  money  is  a  continuing 
breach.  The  covenant  remains  broSen  indeed,  but  broken 
once  for  all.  In  the  case  of  a  covenant  to  repair,  the  breach 
is  continuing,  because  the  covenant  is  broken  afresh  every 
day  the  premises  are  out  of  repair,  and  when  an  action  is 
brought  for  breach  of  such  a  covenant,  the  plaintiff  does 
not  recover  the  value  of  the  repairs,  because  he  may  recover 
again  if  the  want  of  repair  still  continues.  Nothing  like 
that  existe  as  to  this  covenant.  If  the  words  of  the  breach 
are  looked  at,  it  will  be  seen  that  they  are,  that  neither  the 
defendant  nor  Pearson  had  good  title,  but,  on  the  contrary 
(and  this  is  the  breach).  Smith  and  Sharp  at  the  time  of 
making  the  deed,  and  thence  continually  had  title,  &c.  It 
is  true  that  the  court  in  Kingdon  v.  NoULe  (*)  speak  of  the 
breach  as  a  continuing  breach.  Oddlv  enough,  the  breach 
assigned  there  is  express,  that  the  defendant  at  the  time  of 
the  execution  of  the  indenture  was  not  seised,  &c.  But  the 
court  having  in  the  previous  case  of  Kingdon  v.  Nottle  (*) 
held  that  the  executor  could  not  maintain  an  action  on  this 
covenant,  now  held  that  the  real  representative  could,  and 
it  is  in  reference  to  this  that  they  use  the  language  I  men- 
tion. 

0)  4  M.  A  S.,  63.  O  1  M.  4  S.,  855. 


Digitized  by  V:iOOQIC 


552  COUET  OF  EXCHEQUER.  [JL  R. 

1874  Spoor  ▼.  Green. 

Bonomi  v.  BacJcTiouse  (*)  has,  in  my  judgment,  no  bear- 
ing on  this  case.  I  can  claim  to  be  well  acquaints  with 
the  raiio  decidendi  of  that  case  in  the  Exchequer  Chamber. 
It  was  an  action  of  tort.  There  was  neither  damnum  nor 
ivjuria  till  the  plaintiffs  land  was  affected.  The  excava- 
tions were  not  tortious  at  the  time  they  were  made,  and 
never  would  have  become  so  had  those  wno  made  them  pre- 
vented their  consequences  reaching  the  plaintiffs  land. 

Of  course  the  Statute  of  Limitations  would  apply  to  any 
breach  of  covenant  for  quiet  enjoyment  which  took  place 
twenty  years  before  suit. 

The  sixth  breach  and  the  last  count  follow  the  fate  of  the 
s^ond  breach.  Moreover,  no  damnification  from  the  breach 
alleged  is  shown. 

For  these  additional  reasons,  as  well  as  for  those  given 
112]  by  *™y  brother  Cleasby,  I  think  our  judgment  should 
be  for  tne  defendant. 

Kelly,  C.B.:  Several  questions  arise  in  this  case,  of 
which  the  first  in  order  appears  to  be,  whether  the  grant  of 
what  has  been  termed  the  lease,  or  the  agreement  for  a  lease, 
by  Mr.  Granger  to  Smith  and  Sharp  on  the  28d  of  July, 
1844,  was  a  breach  of  the  covenant  for  title  by  the  defendant 
upon  which  this  action  is  founded.  The  words  of  this  agree- 
ment reserving  an  annual  rent  of  £60,  commencing  from 
the  1st  of  July  then  last  past,  make  it  to  operate  as  a  pres- 
ent demise,  and  it  was  so  acted  on  by  Smith  and  Sharp,  who 
entered  upon  and  began  to  work  the  mines  shortly  after  the 
date  of  the  grant.  And  this  agreement,  which  I  shall  here- 
after call  the  lease,  continued  in  force  for  twenty- one  years, 
that  is  to  say,  until  the  1st  of  July,  1866.  This  instrument 
was  signed  by  the  defendant  in  these  terms :  "  For  T.  C. 
Granger,  William  Green." 

The  furst  objection  of  the  defendant  is,  that  the  granting 
of  this  lease  (assuming  that  it  constitutes  an  incumbrance 
on  the  land  conveyed  to  Jamieson,  and  by  him  to  the  plain- 
tiff, and  in  respect  of  which  the  covenant  for  title  was  en- 
tered into)  was  not  the  act  of  the  defendant,  but  that  of 
Granger  alone.  The  position  of  the  defendant  in  resi)ect  of 
the  land  was  peculiar ;  for  Granger,  who  was  the  real  and 
beneficial  owner,  executed  a  conveyance  of  it  to  the  defen- 
dant in  1842,  purporting  to  be  a  deed  of  sale  of  the  fee 
simple  in  consideration  of  the  sum  of  £740.  But  it  was  agreed 
between  the  defendant  and  Granger  that  the  defendant  should 
have  no  beneficial  interest  in  the  land,  but  that  he  should 
hold  it  for  the  benefit  of  Granger ;  and  accordingly  Granger 
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appears  to  have  treated  the  property  as  his  own,  and  to  have 
leaaed  the  mines  to  Smith  ana  Sharp,  in  consideration  of 
rents  payable  to  himself  to  his  own  nse.  It  might  have 
been  doubtful  whether  this  act  of  Granger's  would  have 
been  a  breach  of  covenant  by  the  defendant,  but  the  words 
of  the  covenant  being  "notwithstanding  any  act,  deed, 
matter,  or  thing  done  or  permitted  by  him,  the  said  W. 
Green,'*  I  think,  looking  to  the  interest  he  himself  pos- 
sessed, that  by  signing  this  instrument  for  Grander  he  per- 
mitted and  sanctioned  or  affirmed  the  grant  of  the  lease 
to  Smith  and  Sharp  *within  the  meaning  of  the  cove-  [113 
nant ;  and  inasmuch  as  this  lease  continued  in  force  until, 
and  at,  and  long  after  the  convevance  to  Jamieson  and  to 
the  plaintiff,  and  conferred  a  right  upon  Smith  and  Sharp 
to  enter  into  and  work  the  mines,  which  right  they  exercised, 
I  am  of  opinion  that  it  may  be  treated  as  a  lease  by  the  de- 
fendant himself,  and  that  it  constituted  a  breach  of  the  cove- 
nant for  title,  and  an  incumbrance  upon  the  land  soconveved, 
and  did  not  cease  so  to  operate  until  the  expiration  oi  the 
term  in  1865. 

The  property  had  been  mortgaged  to  one  Boyd,  in  Decem- 
ber, 1842,  and  the  mortgage  having  been  afterwards  paid  off, 
it  was  again  mortgagea  to  George  Pearson,  who  became  a 
party  to  the  conveyance  to  Jamieson,  and  in  July  and 
August,  1846,  Jamieson  conveyed  by  appointment  to  the 
plamtiff.  who  thereupon,  as  contended  by  him,  became  enti- 
tled to  the  benefit  of  tne  covenant  as  assignee.  It  was  indeed 
objected  by  the  defendant  that  the  plaintiff,  having  taken  the 
estate  by  way  of  appointment  only,  was  not  an  assignee  in  law 
of  the  covenant,  and  for  this  the  case  of  Roachy.  Wddhami^) 
was  cited ;  but  we  intimated  in  the  course  of  the  argument 
that,  looking  to  the  terms  of  the  conveyance  to  Jamieson  and 
the  plaintiff  respectively,  that  case  was  not  applicable  to  the 
present,  and  that  the  benefit  of  the  covenant  passed  to  the 
plaintiff  as  assignee. 

Smith  and  Sharp  proceeded  to  work  the  mines,  and  con- 
tinued their  operations  until  the  month  of  August,  1848, 
and  on  the  24th  of  December,  1866,  the  surface  of  the  ground 
belonging  to  the  plaintiff  subsided,  and  several  houses  which 
had  been  built  upon  the  land,  and  which  were  let  at  rents 
amounting  to  £130  a  year,  were  subverted  and  greatly  dam- 
aged, and  this  action  is  brought  to  recover  the  amount  of 
the  damage  sustained  by  the  plaintiff.  It  appears,  however, 
that  the  working  of  the  mines  which  occasioned  the  subver- 
sion of  the  houses  in  1865,  was  complete  before  July,  1846, 
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when  the  plaintiff  became  the  owner  of  the  land.  Certain 
other  operations  took  place  between  July,  1846,  and  August, 
1848,  but  these  were  substantially  confined  to  the  taking  of 
fire-clay,  to  which  Smith  and  Sharp  were  not  entitled  under 
the  lease,  and  in  respect  of  which,  therefore,  the  defendant 
would  incur  no  liability.  But  as  late  as  1848  the  lessees 
114]  also  took  away  some  small  fragments  *of  coal,  which 
had  fallen  from  the  sides  or  the  walls  of  the  mine,  and  for 
which,  and  for  the  entry  into  the  mine,  although  the  coal  so 
taken  was  of  no  .appreciable  value,  the  plaintiff  claims  at 
least  nominal  damages. 

Upon  these  facts  nye  questions  arise :  1.  Is  the  plaintiff 
entitled  to  recover  the  amount  of  the  damage  arising  from 
the  subsidence,  which  has  been  caused  by  the  working  of 
the  mines  before  he  became  entitled  to  the  land?  2.  Is 
he  entitled  to  recover  damages  for  the  entering  into  the 
mines  and  the  taking  of  the  coal  between  August,  1846,  and 
August,  1848,  after  his  title  to  the  land  had  commenced  ? 
3.  Is  the  Statute  of  Idmitatioiis  a  bar,  the  working  of  the 
mines  which  caused  the  subsidence  having  been  complete 
before  July,  1846,  and  before  the  plaintiff  was  possessed, 
and  the  action  not  having  been  commenced  until  the  6th  of 
July,  1867?  4.  The  declaration  alleging  the  working  of  the 
mines  to  have  taken  place  while  the  plaintiff  was  the  owner 
of  the  land,  whereas  the  working  which  caused  the  subver- 
sion of  the  houses,  as  before  observed,  was  complete  before 
the  date  of  his  conveyance,  the  23d  of  August,  1846,  is  this 
a  fatal  variance  as  far  as  respects  the  damages  claimed  for 
the  subversion  of  the  houses  f  6.  Was  the  lease  a  continu- 
ing breach  of  covenant  until  its  expiration  on  the  1st  of 
Jmy,  1866 ;  and  is  the  plaintiff  therefore  entitled  at  least  to 
nominal  damages  by  reason  of  the  existence  of  the  lease,  or 
of  the  entry  into  the  mine  and  the  taking  of  fragments  of 
coal  in  1848,  and  so  within  the  twenty  years,  under  either  the 
covenant  for  title  or  that  for  quiet  enjoyment  ? 

The  first,  third,  and  fourth  questions,  and  the  second  and 
fifth,  may  be  considered  together.  Upon  the  first,  third,  and 
fourth  questions  the  plaintiff  claims  substantial  damages  hy 
reason  of  the  subsidence  of  his  land  and  the  falling  of  his 
houses,  which  took  place  in  the  year  1865,  notwithstanding 
the  fact  found  by  the  arbitrator  that  the  working  of  the 
mines  before  the  plaintiff's  title  to  the  land  accrued  in  1846 
was  the  cause  of  the  subsidence,  and  that  such  working  of 
the  mines  was  more  than  twenty  years  before  the  commence- 
ment of  the  suit.  It  is  insisted,  however,  that  the  plaintiff 
is  precluded  even  from  raising  this  question  by  tlie  terras  of 
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his  declaration,  which,  in  assigning  the  breach,  expressly 
alleges  that  Smith  and  Sharp,  "afterwards  and  whilst  the 
plaintiff  remained  *and  continued  seised  of  the  said  [115 
two  pieces  of  ground  so  conveyed  to  him  as  aforesaid,  en- 
terea  upon  the  mines  and  seams  of  coal  withiiT  and  under 
the  plamtifFs  ground,  and  worked,  won,  got,  and  carried 
away  the  said  coal,  whereby  the  plaintiff  lost  the  said  coal, 
and  the  surface  of  the  said  two  pieces  of  ground  subsided  with 
the  said  houses  then  built  thereon."  This  averment  is  that 
the  working  of  the  mines,  the  cause  of  the  subversion  of  the 
houses,  tooK  place  while  the  plaintiff  was  seised  of  the  land, 
whereas  the  fact  found  by  the  arbitrator  is  that  it  was  com- 
plete before  the  plaintiff  became  entitled  to  the  land.  And 
this,  as  setting  forth  the  very  cause  of  action  of  which  the 
plaintiff  complains,  is  a  material  variance,  and  fatal  to  this, 
the  essential  part  of  the  plaintiff's  claim.  An  application 
was  made  to  us  to  amend  the  declaration  by  striking  out  the 
allegation  that  the  working  took  place  while  the  plaintiff 
was  possessed ;  but  it  was  stated  by  the  counsel  for  the  de- 
fendant and  admitted  that,  upon  a  similar  application  during 
the  arbitration,  the  defendant  was  willing  to  consent  to  an 
amendment  upon  payment  by  the  plaintiff  of  the  costs  of 
the  action  andL  the  arbitration  theretofore  incurred,  and  that 
this  was  refused  by  the  plaintiff.  Upon  these  grounds  my 
learned  brethren  are  of  opinion  that  we  ought  not  now  to 
allow  the  amendment.  I  must  say  that  the  refusal  during  the 
arbitration,  and  the  mistake  itself  in  the  pleadings,  being 
the  acts  of  the  legal  advisers  of  the  plaintiff,  and  not  his 
own,  I  should  have  been  disposed,  upon  payment  by  the 
plaintiff  of  all  costs  incurred  up  to  the  present  time,  even 
now  to  permit  him  to  amend ;  but  the  majority  of  the  court 
being  of  a  contrary  opinion,  the  amendment  cannot  be  made ; 
and  I  concur  with  the  rest  of  the  court  in  thinking  that  fhe 
variance  is  fatal.  Although,  therefore,  I  am  of  opinion,  on 
the  ground  hereafter  stated,  that  the  plaintiff  is  entitled  to 
judgment  upon  the  breach  of  the  covenants  for  title  and  for 
quiet  enjoyment,  with  nominal  damages,  I  agree  that  there 
must  be  judgment  for  the  defendant  in  respect  of  all  other 
damages  claimed. 

It  is  unnecessary,  therefore,  to  pronounce  an  opinion  on 
the  chief  question  m  the  case ;  but,  as  a  (JouTt  of  appeal  may 
hold  the  variance  immaterial,  or  may  strike  out  the  words 
which  constitute  the  variance,  I  think  it  right  to  observe  that, 
looking  to  the  case  of  Bon/yrai  v.  Backhouse^  in  the  Exche- 
quer Chamber  and  the  House  *of  Lords  (*),  but  espe-  [116 

(')  9  H,  L.  C,  503. 
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cially  to  the  judgment  pronounced  by  Willes,  J.,  in  the 
Exchequer  Chamber  (*),  I  think  that  the  true  cause  of  action 
in  this  case  is  the  subsidence  of  the  land  and  the  consequent 
destruction  of  the  houses  in  1866,  and  that  therefore  the 
Statute  of  Limitations  is  no  bar ;  and  that  such  subsidence 
and  its  results  being  caused  by  acts  lawfully  done  by  the 
lessees  under  the  lease,  which  lease  was  a  breach  of  the  cov- 
enants by  the  defendant,  he  is  responsible  for  the  damage 
done,  and,  but  for  the  variance,  would  be  liable  for  that 
damage  in  this  action. 

Upon  the  second  and  fifth  questions  I  am  of  opinion  that 
this  action  is  maintainable  upon  the  covenant  for  title  in  re- 
spect of  the  existence  of  the  lease  until  1865,  and  upon  the 
covenant  for  quiet  enjoyment,  by  reason  of  the  entering  into 
the  mine  and  taking  away  the  fragments  of  coal  between 
Jrdy,  1847,  and  August,  1848. 

lliiere  is  a  distinction  between  the  covenant  for  title  and 
the  covenant  for  quiet  enjoyment.  The  covenant  for  title  is 
broken  bv  the  existence  of  an  adverse  title  in  another,  as  in 
this  case  by  the  lease,  its  mere  existence  rendering  the  land 
of  less  value.  The  covenant  for  quiet  enjoyment  is  broken 
only  when  the  covenantee  is  disturbed,  as  in  this  case  by  the 
entxy  into  the  mine  and  the  taking  the  fragments  of  coal  in 
1848.  The  deed  of  purchase  having  conveyed  to  Jamieson, 
and  afterwards  to  the  plaintiff,  the  mines  under  the  land  as 
well  as  the  surface,  the  covenant  of  the  defendant  was  that 
he  had  good  title  to  the  mines.  That  covenant,  I  think, 
was  broken  as  soon  as  it  was  made,  by  reason  of  his  having 
before  become  party  to  a  lease  of  the  mines,  which  lease  was 
then  in  force.  It  was  a  covenant  running  with  the  land,  and 
a  continuing  covenant,  and  the  breach  of  it  by  means  of  the 
lease  was  a  continuing  breach ;  and  although  the  plaintiff 
ml^ht  have  sued  upon  it  upon  his  becoming  possessed,  and 
might  have  recovered  the  damages  he  had  sustained  (if  any) 
by  reason  of  the  breach,  he  was  not  bound  to  do  so ;  and  I  am 
oi  opinion  that  he  continued  entitled  to  sue  for  any  damage 
afterwards  sustained,  whenever  any  such  should  have  re- 
sulted from  the  breach ;  and,  finally,  that  if  the  Statute  of 
Limitations  apply  at  all  to  covenants  for  title,  the  time  of 
limitation  does  not  necessarily  begin  to  run  from  the  making 
of  the  covenant,  or  Of  a  lease  which  is  a  breach  of  the  cove- 
117]  nant,  and  *that  it  is  no  bar  as  long  as  the  lease  con- 
tinues, and  any  damage,  nominal  or  substantial,  is  or  may 
be  sustained.  I  do  not  understand  it  to  be  questioned  that 
the  conveyance  passed  the  mines  as  well  as  the  land  to  the 

(')  E.  B.  <fe  E.,  at  p.  654;  28  Li  J.  (Q.B.),  378. 
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plaintiff,  nor  that  a  covenant  for  title  runs  with  the  land,  nor 
merefore  that  the  plaintiff  is  entitled  to  the  benefit  of  this 
covenant,  nor  that  it  was  broken  by  the  making  of  the  lease. 
And  I  am  of  opinion  that  he  is  entitled  to  sue  upon  it  now, 
upon  the  ground  that  the  existence  of  the  lease,  until  it  ex- 

Sired  in  1865,  was  an  incumbrance  upon  the  land,  and  ren- 
ered  it  of  less  value  than  if  it  had  not  existed ;  and  further, 
that  it  made  the  entry  of  the  lessees  lawful,  and  so  enabled 
them  to  take  the  fire-clay  from  the  mine,  and  although  they 
themselves,  and  not  the  defendant,  are  liable  to  the  plaintiff 
for  the  value  of  the  fire-clay  taken,  it  is  a  damage  to  the 
plaintiff  that  he  is  put  to  his  action  against  them,  and 
may  incur  extra  costs  in  such  action,  which  he  could 
not  have  been  exposed  to  but  for  the  right  of  entry  con- 
ferred upon  them  Dv  the  defendant.  I  am  also  of  opinion 
that  the  entry  into  me  mine  and  the  taking  the.  fragments  of 
coal  in  1848  by  virtue  of  the  lease,  whicn  was  within  the 
twenty  years,  was  a  breach  of  the  covenant  for  quiet  en- 
ioypent. 

The  case  of  Kingdon  v.  Nottle  ('),  upon  a  covenant  for 
title,  and  King  v.  Jones  (^\  upon  a  covenant  for  further 
assurance,  are  authorities  to  show  that  these  covenants  are 
continuing  covenants,  and  the  breaches  of  them  continuing 
breaches,  and  that  a  right  of  action  accrues  toties  quotieB 
when  and  as  often  as  damage  actually  arises  from  the  breach 
of  either  covenant.  Kingdon  v.  Nottle  (*)  was  the  case  of  a 
mortgage  in  fee,  and  the  mortgagor  covenanted  with  the 
mortgagee  and  his  heirs  and  assigns  that  he  had  good  title 
to  convey  and  was  seised  in  fee.  The  mortgagee  held  dur- 
ing his  life,  and  brought  no  action ;  after  his  death  his  ex- 
ecutrix sued  upon  the  covenant  for  title,  and  the  further 
covenant  for  further  assurance,  assigning  for  breaches  that 
defendant  had  no  title,  and  that  plaintiff  requested  him  to 
levy  a  fine,  which  he  refused.  Sne  failed,  on  the  ground 
that  the  covenant  ran  with  the  land  and  had  passed  to  the 
devisee  of  the  covenantee.  But  in  the  following  year  the 
second  case(*)  was  decided  in  an  action  brought  by  the 
*same  person,  as  devisee  of  the  original  covenantee,  [118 
suing  as  assignee  of  the  covenant,  and  assigning  for  breach 
that  the  defendant  had  no  title,  and  for  damage,  that  the 
lands  were  of  less  value  than  if  there  had  been  a  good  title, 
and  that  she  had  been  prevented  from  selling  them  for  so 
large  a  price  as  she  would  have  otherwise  obtained.  There 
it  was  argued  that,  the  breach  having  been  in  the  testator's 

P)  1  M.  A  S.,  866;  4  M.  A  S.,  68.  («)  1  M.  A  S.,  866. 

(*)  5  Taunt,  418;  4  M.  A  S.,  188.  (*)  4  M.  A  S.,  68. 
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lifetime,  it  could  not  be  assigned ;  that  the  covenant  might 

Eass  with  the  land,  but  not  so  the  breach,  for  which  the  tes- 
itor  and  he  alone  could  sue.  But  it  was  held  that  there 
was  a  breach  also  in  the  time  of  the  devisee,  which  gave  her 
a  right  of  action  upon  which  she  was  entitled  to  sue :  Lord 
EUenborough  observing (*),  ''The  covenant  passes  with  the 
land  to  the  devisee,  and  has  been  broken  in  the  lifetime  of 
the  devisee;  for  so  long  as  the  defendant  has  not  a  good 
title  there  is  a  continuing  breach :  and  it  is  not  like  a  cove- 
nant to  do  an  act  of  solitary  performance,  which  not  being 
done  the  covenant  is  broken  once  for  all,  but  is  in  the  nature 
of  a  covenant  to  do  a  thingtoties  quoties^  as  the  exigency  of 
the  case  may  require."     Here,  then,  the  damage,  that  the 

Elaintiff  was  unable  to  sell  at  as  large  a  price  as  she  would 
ave  obtained  if  the  title  had  been  good,  was  held  to  consti- 
tute a  continuing  substantive  cause  of  action,  and  if  the 
action  had  been  brought  at  a  long  subsequent  period,  and 
the  Statute  of  Limitations  had  been  pleaded,  the  time  could 
not  have  run  from  any  earlier  period  than  the  accruing  of 
that  action. 

And  so  in  King  v.  Jones  ('),  where  the  covenant  was  for 
further  assurance,  the  covenantee  in  his  lifetime  called  upon 
the  covenantor  to  levy  a  fine,  and  afterwards  died,  and  the 
plaintiff,  his  heir,  to  whom  the  covenant  had  passed  as  as- 
signee, entered  upon  the  premises  and  was  possessed,  and 
was  afterwards  evicted  and  brought  his  action,  it  was  ob- 
jected that  the  breach  was  in  the  lifetime  of  the  original 
covenantee,  and  that  he  alone  was  entitled  to  sue,  and  that 
if  any  action  lay  after  his  death  it  must  be  by  his  executors, 
as  the  damages  belonged  to  his  estate.  But,  after  an  elabo- 
rate argument  and  time  taken  to  consider,  it  was  held  by 
the  Court  of  Common  Pleas  that  the  action  well  lay,  and 
that  the  refusal  to  levy  a  fine  (the  further  assurance  re- 
quired) was  a  breach  and  a  damage  to  him ;  that  ''  the  an- 
il 9]  cestor  (the  original  covenantee)  *had  required  the 
defendant  to  perform  his  covenant,  but  gave  him  time,  and 
did  not  sue  him  instantaneously  for  his  neglect,  but  waited 
for  the  event.  It  was  wise  in  mm  so  to  do,  until  the  ulti- 
mate damage  was  sustained,  for  otherwise  he  could  not  have 
recovered  tne  whole  value ;  the  ultimate  damage,  then,  not 
having  been  sustained  in  the  time  of  the  ancestor,  the  actioa 
remained  to  the  heir,  who  represents  the  ancestor  as  to  the 
land,  as  the  executor  in  respect  of  personalty."  These 
decisions  show  that  it  is  the  resulting  damage,  and  not 
merely  the  breach  of  covenant,  which  gives  the  right  of  action. 

(>)  4  M.  A  S.,  at  p.  6Y.  («)  6  Taunt.,  418 ;  4  M.  *  S.,  188. 
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It  18  true  when  these  cases  were  decided  there  was  no  Stat- 
ute of  Limitations  expressly  taking  away  the  right  to  sue 
upon  a  covenant  after  a  certain  number  of  years  from  the 
breach.  But  the  language  of  the  statute  is,  that  no  action 
shall  be  brought  but  within  twenty  years  after  the  action 
has  accrued ;  and  we  have  only  to  consider  the  real  nature 
of  the  covenant  for  title,  and  of  the  various  kinds  of  breaches 
of  it  which  may  be  committed,  to  see  that  the  Statute  of 
Limitations  is  wholly  inapplicable  to  such  breaches,  except 
where  the  right  of  action  is  upon  an  eviction  of  the  whole 
property  conveyed,  so  that  there  is  no  land  with  which  the 
covenant  may  run,  and  nothing  left  upon  which  the  covenant 
can  operate. 

In  such  a  case  the  statute  may  apply,  and  from  such  an 
eviction  the  time  may  begin  to  run.  JBut  in  the  cases  cited, 
as  here,  the  breach  being  the  grant  and  continued  existence 
of  a  lease  of  a  part  of  the  property  only,  as  of  the  mines  and 
minerals  under  the  land,  now  can  the  statute  apply  ?  The 
mine  may  never  be  worked  at  all,  so  that  no  damage  may 
ever  be  sustained ;  and  if  an  action  be  brought  upon  the 

S-ant  of  the  lease,  onlv  nominal  damages  may  oe  recovered, 
ut  the  lease  may  be  for  forty  years  ;  a  quantity  of  minerals 
may  be  taken  at  the  end  of  ten  years,  a  number  of  houses 
on  the  surface  subverted  and  destroyed  in  twenty  years,  and 
a  mansion  injured  in  thirty  years. 

If  these  be  not  separate  and  substantive  causes  of  action, 
upon  each  of  which  the  complainant  has  at  least  twenty 
years  to  sue,  of  what  use  is  tne  covenant  in  such  a  case  ? 
jDut  suppose  another  case,  covenant  for  title  in  a  conveyance 
in  fee  of  a  landed  estate.  It  turns  out  that  the  covenantor, 
a  year  or  two  before,  has  sold  and  conveyed  the  reversion  of 
one-half  of  the  property  at  his  *death  to  A.  B.,  pro-  [120 
vided  A.  B.  is  then  living.  The  covenantor  lives  for  twenty 
years,  and  then  dies,  and  A.  B.  survives  him  and  enters. 
iJpon  these  facts  I  apprehend  it  is  not  to  be  doubted  that 
the  covenant  is  broken  as  soon  as  it  is  made ;  for  if  the  pur- 
chaser, the  covenantee,  were  minded  to  sell  the  property,  or 
he  became  bankrupt,  and  it  was  of  necessity  to  be  sold,  it 
would  sell  for  mucn  less  than  if  there  were  an  indefeasible 
title  in  fee  simple.  But  supposing  no  action  to  be  brought 
until  the  death  of  the  covenantor  and  the  entry  of  A.  B., 
can  it  be  contended  that  the  Statute  of  Limitations  would 
be  a  bar  ?  If  it  be,  and  the  covenantee  was  ignorant  of 
the  conveyance  until  the  death  of  the  covenantor,  he 
loses  half  his  land  and  has  no  remedy.  And  if  he  hears 
of  it  and  sues  within  the  twenty  years,  but  in  the  cove- 
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nantor^s  lifetime,  how  can  the  jury  estimate  the  damages,  in 
the  uncertainty  whether  the  covenantor  may  not  survive 
A.  B.,  and  so  that  the  covenantee  will  never  he  disturbed  in 
his  title? 

I  apprehend,  therefore,  that  upon  these  grounds,  and 
upon  all  the  authorities,  the  lease  in  question  was  a  continu- 
ing breach  of  covenant,  and  that  the  plaintiff  was  entitled  to 
his  action  at  any  time  within  twenty  years  of  any  damage, 
whether  nominal  or  substantial,  bein^  sustained,  by  entry 
into  the  mine  or  otherwise,  as  lon^  as  tne  lease  was  in  force, 
and  consequently  from  the  entry  into  the  mine  in  1848,  and 
the  taking  of  the  fragments  of  coal ;  and  further,  that  the 
action  lies  by  reason  of  the  mere  existence  of  me  lease, 
which,  as  conferring  a  right  to  enter  into  the  mine  and  upon 
the  surface,  aflfected  more  or  less  the  value  of  the  property 
until  it  expired  by  effluxion  of  time  in  1865.  I  think,  there- 
fore, that  judgment  should  be  entered  for  the  plaintiff  with 
nominal  damages. 

Judgment/or  the  d^endarU. 

Attorney  for  plaintiff :  J3.  H.  Be  She  Philipe^  for  Brig- 
Tidily  Durham. 

Attorneys  for  defendant:  8.  S.  Hoyle^for  Thompson  & 
Lisle^  Durham. 
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[Law  Reports,  9  Excheqaer,  126.] 
April  22,  1874. 

*GoRRifi  and  Another  v.  Scott.  [125 

SUshttory  JhOy-^Ccntagiow  Diteaiea  {AmmaU)  Act,  1869. 

When  a  statute  creates  a  duty  with  the  object  of  preventing  a  mischief  of  a  par- 
ticolar  kind,  a  person  who,  by  reason  of  another's  neelect  of  the  statatory  dnty,  suf- 
fers a  loss  of  a  different  kind,  is  not  entitled  to  miHntaln  an  action  in  respect  of 
soch  loss. 

The  defendant,  a  shipowner,  undertook  to  carry  the  plalntiffii*  sheep  from  a  for- 
eign port  to  England.  On  the  voyage  some  of  the  sheep  were  washed  overbotfrd  by 
reason  of  the  ddTendanf  s  neglect  to  take  a  preoantion  enjoined  by  an  order  of  Privy 
Conncil,  which  was  made  under  the  authority  of  the  Contagious  Diseases  (Animals) 
Act,  1869,  &  76: 

JBiUd,  that  the  object  of  the  statute  and  the  order  being  to  prevent  the  spread  of 
eontaeious  disease  among  animals,  and  not  to  protect  them  against  the  perUs  of  the 
sea,  the  plaintiffs  could  not  recover. 

Declaration,  first  count :  that  after  the  mssing  of  the 
Contagious  Diseases  (Animals)  Act,  1869,  the  Frivy  Council, 
in  exercise  of  the  pollers  and  authorities  vested  in  them  by 
the  act  (s.  76),  made  an  order  (called  the  Animals  Order  of 
1871)  with  reference  to  animals  brought  by  sea  to  ports  in 
Great  Britain,  and  to  the  places  used  and  occupied  oy  such 
animals  on  board  any  vessel  in  which  the  same  should  be  so 
brought  to  such  ports ;  and  thereby,  amongst  other  things, 
ordered  (1^  that  every  such  place  should  be  divided  into 
pens  by  substantial  divisions ;  (2)  that  each  such  pen  should 
not  exceed  nine  feet  in  breadth  and  fifteen  feet  m  length ; 
that  afterwards  and  whilst  the  order  was  in  force  the  plain- 
8  Eng.  Rep.  71 
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tiffs  delivered  on  board  a  vessel  called  the  Hastings,  to  the 
defendant  as  owner  of  the  vessel,  certain  sheep  of  9ie  plain- 
tiffs', to  be  carried  by  the  defendant  for  reward  on  Doard 
the  said  vessel  from  Hamburg  to  Newcastle,  and  there  de- 
livered to  the  plaintiffs ;  and  the  defendant,  as  such  owner, 
received  and  started  on  the  said  voyage  with  the  sheep  for 
the  purposes  and  on  the  terms  aforesaid ;  that  all  conditions 
were  fulfilled,  &c.,  yet  the  place  in  and  on  board  the  said 
vessel  which  was  used  and  occupied  by  the  sheep  during  the 
voyage  was  not,  during  the  said  voyage  or  any  part  therof, 
divided  into  pens  by  substantial  or  other  divisions,  by  rea- 
126]  son  whereof  divers  of  the  sheep  were  washed  and  *swept 
away  by  the  sea  from  off  the  said  ship,  and  were  drowned  and 
wholly  Jost  to  the  plaintiflfs. 

Second  count,  similar  to  the  first,  but  setting  out  a  third 
regulation:  '*that  the  fioor  of  each  such  pen  should  have 
proper  battens  or  other  foot-hold  thereon,"  alleging  the  loss 
of  tne  sheep  as  aforesaid  to  have  been  caused  oy  the  want 
of  such  battens. 

Demurrer  and  joinder. 

Shield^  in  support  of  the  demurrer:  The  statute  was 
made  for  the  furtherance  of  a  public  purpose,  and  not  to 
secure  any  private  benefit,  and  the  observance  of  its  provis- 
ions is  enforced  by  a  penalty :  32  &  33  Vict.  c.  70,  s.  103, 
and  Cullen  v.  Trimole  (*).  Its  infringement,  therefore, 
gives  no  ground  for  an  action. 

The  preamble  of  the  act,  as  well  as  its  whole  structure, 
and  s.  75  in  particular,  under  which  this  order  is  made  (*), 

0)  Law  Rep.,  Y  Q.  B.,  416.  Coancil  and  Local  Authorities;**  and  the 

(9)  82  <&  88  Vlct.  c.  70:  "Whereas  it  rest  of  the  act  relates  to  the  taking  of 

is  expedient  to  confer  on  Her  Majesty's  hmds,  to  expenses,  and  to  offences  and 

most  honorable  Privy  Council  powers  to  penalties. 

take  such  measures  as  may  appear  from  Sect  76 :  *'  The  Privy  Council  may 
time  to  time  necessary  to  prevent  the  in-  from  time  to  time  make  such  orders  as 
troductlon  into  Great  Britain  of  conta-  they  think  expedient  for  all  or  any  of  the 
gious  or  infectious  diseases  amon?  cattle,  following  purposes: 
sheep,  and  other  animals,  by  prohibiting  "  For  msunng  for  animals  brought  by 
or  regulating  the  importation  of  foreign  sea  to  ports  in  Great  Britain  a  proper 
animals ;  and  it  is  farther  expedient  to  supply  of  food  and  water  during  the  pas- 
provide  against  the  spreading  of  such  sage  and  on  landing : 
diseases  in  Great  Britain,  and  to  consoli-  "  For  protecting  such  animals  from  un- 
date  and  make  perpetual  the  acts  relating  neccBsary  suffering  during  the  passage 
thereto,  and  to  mfuce  such  other  provis-  and  on  landing: 

ions  as  are  contained  in  this  act"    Part  [Then  follow  certain  inland  purposes.] 

L  (as.  1^)  is  headed  "  Preliminary ;"  part  "  And  generally  any  orders  whatsoever 

IL  (ss.  9-14),  *'  Local  Authorities ;"  part  which  they  think  it  expedient  to  make 

III.    (ss.    15-80),    "  Foreign   Animals ;"  for  the  better  execution  of  this  act,  or  for 

part  IV.  {ss.  81-64), "  Discovery  and  Pre-  the  purpose  of  in  any  manner  preventing 

yention  of  Disease  ;'*  part  V.  (as.   66-74),  the  introduction  or  spreading  of  conta- 

'*  Slaughter  in  Cattle  Plague ;  Compensa-  gious  or  infectious  disease  among  animals 

tion;"  part  VI.  (ss.   76-8fi),  "  Orders  of  in  Great  Britain." 
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show  that  the  act  is  entirely  directed  to  the  prevention  of 
contagious  Misease  among  cattle ;  and  if,  under  s.  75,  [127 
the  Privy  Council  had  m^e  orders  directed  to  some  other 
purpose,  they  would  have  exceeded  their  powers.  The 
order,  then,  must  be  construed  with  reference  to  the  language 
of  s.  75  and  the  purpose  of  the  act,  and  so  understood,  its 
object  is  not  to  secure  the  owners  of  sheep  and  cattle  from 
loss  by  the  perils  of  the  sea,  but  to  protect  the  country  against 
the  introduction  and  the  spread  of  murrain.  This  circum- 
stance brings  the  case  within  the  authority  of  Stevens  v. 
Jeacocke{^\  and  distinguishes  it  from  Conchy .  Steel (^)  and 
Atkinson  v.  Newcdstte  and  Oateshead  Waterworks  Co.  (*) 

Her  Schelly  Q.C.  {J,  W.  Mellor  with  him),  contrd.  Stevens 
V.  Jeacocke  (*)  is  distinguishable  on  the  ground  that  a  spe- 
cific remedy  was  given  by  the  statute ;  the  present  case  falls 
within  Atkinson  v.  Newcastle  and  Oateshead  Waterworks 
Co.  (•),  where  it  was  held  that  the  imposition  of  a  penalty 
which  was  not  intended  as  a  compensation  did  not  exclude 
the  right  of  action.  These  precautions  must  be  considered 
as  enacted  generally,  at  least  to  this  extent,  that  all  persons 
engaged  in  the  importation  of  animals  must  be  taken  to 
know  of  the  existence  of  the  regulations,  and  to  contracit 
witii  reference  to  them.  The  plaintiffs  were  entitled  to  assume 
that  the  defendant  would  perform  all  the  duties  cast  upon 
him  by  the  law,  including  compliance  with  these  orders ;  and 
that  bein^  so,  the  defendant  nas  impliedly  contracted  with 
the  plaintiffs  that  he  would  perform  them. 

Kellt,  C.B.:  This  is  an  action  to  recover  damages  for  the 
loss  of  a  number  of  sheep  which  the  defendant,  a  shipowner, 
had  contracted  to  carry,  and  which  were  washed  overboard 
and  lost  by  reason  (as  we  must  take  it  to  be  truly  alleged) 
of  the  neglect  to  comply  with  a  certain  order  made  by  the 
Privy  Council,  in  pursuance  of  the  Contagious  Diseases 
(animals)  Act,  1869.     Tlie  act  was  passed  merely  for  sanitary 

Surposes,  in  order  to  prevent  animals  in  a  state  of  infectious 
isease  from  communicating  it  to  other  animals  with  which 
they  might  come  in  contact.  Under  the  authority  of  that 
act,  certain  orders  were  made ;  amongst  others,  *an  [128 
order  by  which  any  ship  bringing  sheep  or  cattle  from  any 
foreign  port  to  ports  in  Great  Britain  is  to  have  the  place 
occupied  by  such  animals  divided  into  pens  of  certain  di- 
mensions, and  the  floor  of  such  pens  furnished  with  battens 
or  foot-holds.    The  object  of  this  order  is  to  prevent  animals 

0)  11  Q.  B.,  781 ;  17  L.  J.  (Q.B.),  168. 
(»)  8  E.  A  B.,  402;  28  L.  J.  (Q.B.),  121  (*)  Law  Rep.,  6  Ex„  404. 
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from  being  overcrowded,  and  so  brought  into  a  condition  in 
which  the  disease  guarded  against  would  be  likely  to  be 
developed.  This  regulation  has  been  neglected,  and  the 
question  is,  whether  the  loss,  which  we  must  assume  to  have 
been  caused  by  that  neglect,  entitles  the  plaintiffs  to  main- 
tain an  action. 

The  argument  of  the  defendant  is,  that  the  act  has  imposed 
penalties  to  secure  the  observance  of  its  provisions,  and  that, 
according  to  the  general  rule,  the  remedy  prescribed  by  the 
statute  must  be  pursued ;  that  although,  when  penalties  are 
imposed  for  the  violation  of  a  statutory  dul^,  a  person 
aggrieved  by  its  violation  may  sometimes  maintain  an  action 
for  the  damage  so  caused,  that  must  be  in  cases  where  the 
object  of  the  statute  is  to  confer  a  benefit  on  individuals,  and 
to  protect  them  against  the  evil  consequences  which  the 
statute  was  designed  to  prevent,  and  which  have  in  fact 
ensued ;  but  that  if  the  oDJect  is  not  to  protect  individuals 
against  the  consequences  which  have  in  fact  ensued,  it  is 
otherwise ;  that  if,  therefore,  by  reason  of  the  precautions 
in  question  not  having  biBen  taken,  the  plaintiffs  had  sus- 
tained that  damage  against  which  it  was  intended  to  secure 
them,  an  action  would  lie,  but  that  when  the  damage  is  of 
such  a  nature  as  was  not  contemplated  at  all  by  the  statute, 
and  as  to  which  it  was  not  intenaed  to  confer  any  benefit  on 
the  plaintiffs,  they  cannot  maintain  an  action  founded  on 
the  neglect.  The  principle  may  be  well  illustrated  by  the 
case  put  in  argument  of  a  breach  by  a  railway  company  of 
its  dutv  to  erect  a  gate  on  a  level  crossing  and  to  keep  the 
gate  closed  except  when  the  crossing  is  being  actually 
and  properly  used.  The  object  of  the  precaution  is  to  pre- 
vent injury  m>m  being  sustained  through  animals  or  vehicles 
being  upon  the  line  at  unseasonable  times ;  and  if  by  reason 
of  such  a  breach  of  duty,  either  in  not  erecting  the  gate,  or 
in  not  keeping  it  closed,  a  person  attempts  to  cross  with  a 
carriage  at  an  improper  time,  and  injury  ensues  to  a  passen- 
129]  ger,  no  doubt  an  action  would  lie  against  *the  rail- 
way company,  because  the  intention  of  the  legislature 
was  that,  by  the  erection  of  the  gates  and  by  their  being 
kept  closed  individuals  should  be  protected  against  acci- 
dents of  this  description.  And  if  we  could  see  that  it  was 
the  object,  or  among  the  objects  of  this  act,  that  the  owners 
of  sheep  and  cattle  coming  from  a  foreign  port  should  be 
protected  by  the  means  described  against  the  danger  of  their 
property  being  washed  overboard,  or  lost  by  the  perils  of 
the  sea,  the  present  action  would  be  within  the  principle. 
But,  looking  at  the  act,  it  is  perfectly  clear  that  its  pro- 
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visions  were  all  enacted  with  a  totally  different  view ;  there 
was  no  purpose,  direct  or  indirect,  to  protect  against  such 
damage ;  but,  as  is  recited  in  the  preamble,  the  act  is  directed 
a^inst  the  possibility  of  sheep  or  cattle  being  exposed  to 
disease  on  their  way  to  this  country.  The  preamble  recites 
that  ^'  it  is  expedient  to  confer  on  Her  Majesty's  most  hon- 
orable Privy  Council  power  to  take  such  measures  as  may 
aj)pear  from  time  to  time  necessary  to  prevent  the  introduc- 
tion into  Great  Britain  of  contagious  or  infectious  diseases 
among  cattle,  sheep,  or  other  animals,  by  prohibiting  or 
regulating  the  importation  of  foreign  animals,"  and  also  to 
provide  aiainst  the  "  spreading"  of  such  diseases  in  Great 
Britain.  Then  follow  numerous  sections  directed  entirely 
to  this  object.  Then  comes  s.  75,  which  enacts  that  "the 
Privy  Council  may  from  time  to  time  make  such  orders  as 
they  think  expedient  for  all  or  any  of  the  following  purpo- 
ses." What  then,  are  these  purposes?  They  are  "for 
securing  for  animals  brought  by  sea  to  ports  in  Great  Bri- 
tain a  proper  supply  of  food  and  water  during  the  passage 
and  on  landing,"  "for  protecting  such  animals  from  unne- 
cessary suffering  during  the  passage  and  on  landing,"  and 
so  forth  ;  all  the  purposes  enumerated  being  calctQated  and 
directed  to  the  prevention  of  disease,  and  none  of  them  hav- 
ing any  relation  whatever  to  the  danger  of  loss  by  the  perils 
of  the  sea.  That  being  so,  if  by  reason  of  the  default  in 
question  the  plaintiffs'  sneep  had  been  overcrowded,  or  had 
been  caused  unnecessary  suffering,  and  so  had  arrived  in 
this  country  in  a  state  of  disease,  I  do  not  say  that  they 
might  not  have  maintained  this  action.  But  the  damage 
complained  of  here  is  something  totally  apart  from  the  object 
of  the  act  of  ^Parliament,  and  it  is  in  accordance  with  [130 
all  the  authorities  to  say  that  the  action  is  not  maintainable. 
PiGOTT,  B. :  For  the  reasons  which  have  been  so  exhaus- 
tively stated  by  the  lord  chief  baron,  I  am  of  opinion  that 
the  declaration  shows  no  cause  of  action.  It  is  necessary  to 
see  what  was  the  object  of  the  legislature  in  this  enactment, 
and  it  is  set  forth  clearly  in  the  preamble  as  being  "  to  pre- 
vent the  introduction  into  Great  Britain  of  contagious  or 
infectious  diseases  among  cattle,  sheep,  or  other  animals," 
and  the  "spread  of  such  diseases  in  threat  Britain."  The 
purposes  enumerated  in  s.  75  are  in  harmony  with  this  pre- 
amble, and  it  is  in  furthei-ance  of  that  section  that  the  order 
in  (juestion  was  made.  The  object,  then,  of  the  regulations 
which  have  been  broken  was,  not  to  prevent  cattle  from 
being  washed  overboard,  but  to  protect  them  against  conta- 
gious disease.     The  legislature  never  contemplated  altering 
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the  relations  between  the  owners  and  carriers  of  cattle,  except 
for  the  purposes  pointed  out  in  the  act ;  and  if  the  Privy 
Council  had  gone  out  of  their  way  and  made  provisions  to 

Erevent  cattle  from  being  washed  overboard,  their  act  would 
ave  been  ultra  vires.  If,  indeed,  by  reason  of  the  neglect 
complained  of,  the  cattle  had  contracted  a  contagious  disease, 
the  case  would  have  been  different.  But  as  the  case  stands  on 
this  declaration,  the  answer  to  the  action  is  this  :  Admit  there 
has  been  a  breach  of  dut^ ;  admit  there  has  been  a  conse- 
quent injury ;  still  the  legislature  was  not  legislating  to  pro- 
tect against  such  an  injury,  but  for  an  altoffether  different 
purpose ;  its  object  was  not  to  regulate  the  duty  of  the  car- 
rier for  all  purposes,  but  only  for  one  particular  purpose. 

Pollock,  B.  :  I  also  think  this  demurrer  must  be  allowed. 
I  agree  that  it  is  essential  to  remember  that  this  action  is 
founded  on  a  contract,  a  contract  between  the  freighter 
and  the  shipowner,  and  in  that  respect  (and  for  other  reasons 
also),  it  differs  from  the  case  of  JStedens  v.  Jeacocke  (*),  and 
more  nearly  resembles  AtMnson  v.  Newcastle  and  Gates- 
head Waterworks  Co.  (').  Now  in  this  state  of  circum- 
131]  stai^ces  it  would  be  open  to  the  plaintiffs  *to  allege  neg- 
ligence generally  on  the  part  of  the  shipowner,  and  then 
the  observations  would  apply  which  were  made  in  Blamires 


v.  Lancashire  and  Yorkshire  Ry.  Co.  ("),  where  the  lord 
chief  baron  laid  down  the  law  very  clearly  in  terms  which 
were  afterwards  approved  of  in  the  Exchequer  Chamber. 
The  whole  question  would  be  open  to  the  jury,  whether  the 
defendant  had  been  guilty  of  negligence  in  omitting  to  ob- 
serve a  precaution  pomted  out  in  the  order  in  q^uestion.  But 
here  no  other  negligence  is  alleged  than  the  omission  of  that 
precaution  ;  we  must  assume  that  the  sheep  were  washed 
overboard  merely  in  consequence  of  that  omission,  and  the 
question  is,  whether  that  washing  away  gives  a  cause  of 
action  to  the  plaintiffs.  Now,  the  Act  of  Parliament  was 
passed  alio  intuitu;  the  recital  in  the  preamble  and  the 
words  of  s.  75  point  out  that  what  the  Privy  Council  have 
power  to  do  is  to  make  such  orders  as  may  be  expedient  for 
the  purpose  of  preventing  the  introduction  and  the  spread 
of  contagious  and  infectious  diseases  amongst  animals.  Sup- 
pose, then,  that  the  precautions  directed  are  useful  and  ad- 
vantageous for  preventing  animals  from  being  washed  over- 
board, yet  they  were  never  intended  for  that  purpose,  and  a 
loss  of  that  kind  caused  by  their  neglect  cannot  give  a  cause 
of  action. 

(>)  11  Q.  B.,  781;  17  L.J.  (Q.B.),  168. 
(•)  Law  Rep.,  6  Ex.,  404.  (»)  Law  Kep.,  8  Ex,,  283. 
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Amphlett,  B.  :  I  am  of  the  same  opinion. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff :  Pyke,  Irving  <6  PiJce^  for  H.  & 
J.  E.  Joei^  Newcastle-on-Tyne. 
Attorneys  for  defendant :  Ingledew^  Ince  <6  Greening. 


[Law  Reports,  9  Exchequer,  182.] 
April  22,  1874. 

*The  Great  Northern  Railway  Company  v.  [132 
Swaffield. 

Carrier — Maihoay  Company — Failure  cf  the  Conaignee  to  take  Ddivery^^IAmi 

for  (Jharga, 

The  defendant  sent  a  horse  by  the  plaintifiai'  railway  directed  to  himself  at  S.  sta- 
tion. On  the  arrival  of  the  horse  at  S.  station  at  night  there  was  no  one  to  meet  it, 
and  the  plaintiflfis,  having  no  accommodation  at  the  station,  sent  the  horse  to  a  livery 
stabla  The  defendant's  servant  soon  after  arrived  and  demanded  the  horse ;  he 
was  referred  to  the  livery  stable  keeper,  who  refused  to  deliver  the  horse  except  on 
payment  of  charges  which  were  admitted  to  be  reasonable.  On  the  next  day  the 
defendant  came  and  demanded  the  horse,  and  the  station-master  offered  to  pay  the 
charges  and  let  the  defendant  take  away  the  horse ;  but  the  defendant  declined  and 
went  away  without  the  horse,  which  remained  at  the  livery  stable. 

The  plaintiffs  afterwards  offered  to  deliver  the  horse  to  uie  defendant  at  3.  without 
payment  of  any  charges,  but  the  defendant  refused  to  receive  it  unless  delivered  at 
nis  farm  and  with  payment  of  a  sum  of  money  for  his  expenses  and  loss  of  time. 

Some  months  after,  the  plaintiffs  paid  the  livery  stable  keeper  his  charges,  and 
sent  the  horse  to  the  defendant,  who  received  it.  hi  an  action  brought  to  recover 
the  amount  of  the  charges : 

Held,  thot  the  plaintifts  acted  reasonably  in  putting  the  horse  in  the  livery  stable, 
and  that  the  defendant,  havioff  refused  to  take  the  horse,  was  liable  to  the  plaintifis 
for  all  the  livery  charges  whiim  they  had  paid. 

Appeal  from  the  Bedfordshire  county  court. 

This  was  an  action  brought  to  recover  the  sum  of  £17  paid 
by  the  plaintiffs  to  a  livery  stable  keeper  for  the  keep  of  the 
defendant's  horse,  under  the  following  circumstances: 

On  the  6th  of  July,  1872,  the  defendant,  who  lived  at 
Wooton,  fifteen  miles  from  Sandy  Station,  sent  a  horse  by 
the  plaintiffs'  line  from  King's  Cross  to  Sandv,  consigned  to 
the  defendant  himself  at  Sandy,  the  fare  being  prepaid. 
When  the  horse  arrived  at  Sandy,  at  10  p.m.,  there  was  no 
one  at  the  station  to  receive  it  on  behalf  of  the  defendant, 
and  by  the  direction  of  the  station-master,  who  did  not 
know  the  defendant's  residence,  the  horse  was  taken  to  a 
livery  stable  near  the  station,  kept  by  one  Bennett,  for  safe 
custody.     Soon  after  the  horse  had  been  placed  there  the 
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defendant's  servant  arrived  at  the  station,  and,  producing 
the  horse  ticket  which  the  defendant  had  received  from  the 

?laintifl8,  asked  for  delivery  of  the  horse.  The  station-mas- 
33]  ter  told  the  servant  that  the  horse  *was  at  the  livery- 
stable,  and  that  he  could  have  it  on  x)a7ment  of  the  livery 
charges,  which  Bennett's  ostler,  who  happened  to  be  present, 
stat^  to  be  6d.  The  servant  refused  to  pay  this  sum,  and 
went  across  to  the  stable  and  demanded  the  horse  of  Ben- 
nett, who  said  he  might  have  it  on  the  payment  of  1^.  6d. 
The  servant  refused  with  some  insolence  to  pay  any  money 
whatever,  on  which  Bennett  said  that  he  should  not  have 
the  horse  except  on  the  payment  of  2^.  6^.,  which  is  the 
usual  and  proper  charge  for  one  night's  keep.  The  servant 
thereupon  went  away  without  the  horse. 

On  the  next  morning  the  defendant  came  himself,  and 
complained  to  the  station-master  (who  was  not  previously 
aware  of  what  had  passed  after  the  servant  left  tne  station) 
of  the  horse  not  having  been  delivered  to  his  servant  the 

J)revious  night.  The  station-master  offered  that  if  the  de- 
endant  womd  pay  Bennett,  and  leave  the  receipt  with  Him, 
lie  would  represent  the  case  to  the  superintendent  with  a 
view  of  gettmg  the  money  from  the  plaintiffs ;  but  the  de- 
fendant refus^  to  recognize  Bennett  in  any  way.  There- 
upon the  station-master  said  that,  rather  than  the  defendant 
should  go  away  without  the  horse,  he  would  pay  the  charges 
out  of  his  own  pocket ;  but  the  defendant  declared  he  would 
have  nothing  to  do  with  it,  and  went  away  without  the 
horse. 

In  reply  to  a  letter  written  the  same  day  by  the  defendant 
to  the  general  manager  of  the  plaintiffs,  stating  that  he  left 
the  horse  in  the  company's  hands^  and  claiming  £21  for  the 
price  of  the  horse,  and  30^.  for  his  and  his  man's  expenses 
and  loss  of  time,  the  station-master  wrote  to  the  defendant 
on  the  8th  of  July,  offering  to  deliver  the  horse  without 
payment  of  the  livery  charges,  but  stating  that  the  company 
would  look  to  the  defendant  for  payment  of  the  same.  The 
defendant  replied,  refusing  to  come  to  Sandy  for  the  horse, 
but  offering  to  receive  it  if  delivered  at  his  farm  by  one 
o'clock  the  next  day,  free  of  expense,  and  with  payment  of 
30^.  for  expenses  and  loss  of  time ;  otherwise  he  would  not 
receive  the  norse  at  all.  The  station-master,  in  reply,  stated 
that  the  horse  would  remain  at  the  stable  at  the  defendant's 
risk  and  expense. 

The  horse  remained  at  the  stables  till  the  18th  of  November, 
when  the  station-master  sent  it  in  charge  of  a  porter  to  the 
134]  ^residence  of  the  defendant,  who  then  received  and 
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kept  it,  no  demand  being  then  made  for  payment  of  the 
livery  charges.     The   plaintiffs   paid  the  livery  charges, 
amounting  to  £17,  for  which  they  now  sued  the  defendant. 
The  case  was  heard  (without  a  jury)  before  the  learned 

J'udge  of  the  county  court,  who  gave  judgment  for  the  de- 
endant ;  the  plaintiffs  appealed. 

The  question  stated  lor  the  opinion  of  the  court  was, 
whether  the  plaintiffs  were  entitled  to  recover  the  whole  or 
any  part  of  the  livery  charges  from  the  defendant ;  and  if 
the  court  should  be  of  opinion  that  they  were  so  entitled, 
judgment  was  to  be  entered  for  them  for  the  amount  of  the 
charges,  or  such  part  thereof  as  the  court  should  think  fit, 
with  such  costs  as  the  court  should  direct  ('). 

J,  P,  AspinaUj  for  the  plaintiffs,  having  stated  the  case, 
the  court  called  on 

OraAam^  for  the  defendant :  The  plaintiffs  were  in  the 
wrong  in  refusing  to  deliver  the  horse  to  the  defendant's 
servant  without  payment  of  the  livery  charges.  When 
they  placed  the  horse  in  the  livery  stable  they  ceased  to 
hold  it  as  carriers,  and  held  it  only  as  livery  stable  keepers 
or  warehousemen,  and  in  that  capacity  they  had  no  lien  for 
the  charges  incurred :  Judson  v.  EtJieridge  (*) ;  Orchard  v. 
Mackstraw  (").  They  might  have  left  the  horse  in  the 
horse-box :  but,  admitting  that  what  they  did  was  a  reason- 
able thing  to  do,  they  were  stUl  in  the  wrong  in  detaining 
the  horse,  and  had  no  right  afterwards  to  require  the  defen- 
dant to  send  for  him,  and  their  doing  so  was  a  continued 
refusal  to  deliver.  If  the  livery  stable  keeper  had  a  riffht 
to  refuse  delivery,  the  plaintiffs  must  be  answerable  for  nis 
refusal,  for  they  had  no  right  to  make  any  contract  with 
him  which  disabled  them  from  deliverii^  the  horse ;  he  was, 
in  effect,  only  their  agent.  But  if  the  *norse  was  out  [135 
of  their  hands,  so  as  to  free  them  from  the  necessity  of 
making  anv  further  delivery,  then  the  only  implied  contract 
of  the  defendant  was  not  with  them,  but  with  the  liveiy 
stable  keeper.  In  either  event  they  cannot  succeed  in  their 
action.  The  utmost  they  can  recover  in  any  case  is  the 
charge  incurred  before  the  refusal  to  deliver. 

rPoLLOCK,  B.,  referred  to  Cargo  ex  Argos  (*). 

KELLY,  C.B.:  We  are  all  clearly  of  opinion  that  this 

(')  The    defendant     had     previoufily  the  Bedford  Sammer  Assizes,  1878,  and 

brought  an  action  against  the  plidntifra  a  verdict  was  found  for  the  then  defen- 

for  Uie  detention  of  the  horse ;  the  plain-  dants,  the  now  plaintiff, 

tiffii  paid  money  into  court  in  respect  of  (')  1  C.  <fc  M. ,  743. 

the  detention   of  the  horse  before   the  (>)  9  C.  B.  698;  19  L.  J.  (C.P.),  808. 

defendant's  refusal  to  receive  him.    The  {*)  1  Law  Rep.,  5  P.  C,  184. 
cause  was  tried  before  BramwcU,  B.,  at 

8  Eno.  Rep.  72 
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judgment  must  be  set  aside,  and  judgment  entered  for  the 

Elaintiffs  for  £17.  It  appears  that  the  defendant  caused  a 
orse  to  be  sent  by  the  plaintiffs'  railway  to  Sandy  station ; 
but  the  horse  was  not  directed  to  be  taken  to  any  particular 
place.  The  owner  ought  to  have  had  some  one  ready  to  re- 
ceive the  horse  on  his  arrival  and  take  him  away ;  but  no 
one  was  there.  It  does  not  appear  that  there  was  at  the 
station  any  stable  or  other  accommodation  for  the  horse ; 
and  the  question  arises,  what  was  it,  under  those  circum- 
stances, the  plaintiffs'  duty,  and  consequently  what  was  it 
competent  for  them  to  do?  I  think  we  need  do  no  more 
than  ask  ourselves,  as  a  question  of  common  sense  and 
common  understanding,  had  they  any  choice  1  They  must 
either  have  allowed  the  horse  to  stand  at  the  station — a 

n3e  where  it  would  have  been  extremely  improper  and 
gerous  to  let  it  remain  ;  or  they  must  have  put  it  in  safe 
custody,  which  was  what  in  fact  they  did  in  placing  it  in 
the  care  of  the  livery  stable  keeper.  Presently  the  defen- 
dant' s  servant  comes  and  demands  the  horse.  He  is  referred 
to  the  livery  stable  keeper,  and  it  may  be  (I  do  not  say  it  is 
so)  that  upon  what  passed  on  that  occasion  the  defendant 
might  have  maintained  an  action  against  the  plaintiffs  for 
detaining  the  horse  (*).  But  next  day  the  defendant  comes 
himself ;  the  charges  now  amount  to  2^.  Qd. ;  an  altercation 
takes  place  about  this  trumpery  sum,  and  ultimately  the 
station-master  offers  to  pay  the  charges  himself  if  the  de- 
fendant will  take  the  horse  away ;  but  the  defendant  refuses 
and  leaves  the  horse  at  the  stable.  Then  a  correspondence 
ensues  between  the  parties,  in  which  the  defendant  is  told 
that  he  can  have  the  horse  without  payment  if  he  sends  for 
it,  but  he  refuses,  and  says  that  unless  the  horse  is  sent 
*to  him  with  305.  for  expenses  and  loss  of  time  by  to-  [136 
morrow  morning  he  will  not  accept  it  at  all ;  and  he  never 
sends  for  the  horse.  Meanwhile  tne  plaintiffs  run  up  a  bill 
of  £17  with  the  livery  stable  keeper  with  whom  they  placed 
the  horse,  which  they  ultimately  have  to  pay ;  and  at  last 
they  send  the  horse  to  the  defendant,  who  receives  it ;  and 
they  now  sue  him  for  the  amount  so  paid. 

I  am  clearly  of  opinion  that  the  plaintiffs  are  entitled  to 
recover.  My  brother  Pollock  has  referred  to  a  class  of  cases 
which  is  identical  with  this  in  principle,  where  it  has  been 
held  that  a  shipowner  who,  through  some  accidental  cir- 
cumstance, linds  it  necessary  for  the  safety  of  the  cargo  to 
incur  expenditure,  is  justified  in  doing  so,  and  can  maintain 
a  claim  for  reimbursement  against  the  owner  of  the  cargo. 

(')  See  note(l),  ante,  p.  134. 
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That  is  exactly  the  present  case.  The  plaintiffs  were  put 
into  much  the  same  position  as  the  snipowner  occupies 
under  the  circumstances  I  have  described.  They  had  no 
choice,  unless  they  would  leave  the  horse  at  the  station  or 
in  the  high  road  to  his  own  danger  and  the  danger  of  other 
people,  but  to  place  him  in  the  care  of  a  livery  stable  keeper, 
and  as  they  are  bound  by  their  implied  contract  with  the 
livery  stable  keeper  to  satisfy  his  charges,  a  right  arises  in 
them  a^inst  the  defendant  to  be  reimbursed  those  charges 
which  mey  have  incurred  for  his  beneiit. 

PiGOTT,  B.:  I  am  of  the  same  opinion.  I  do  not  think 
we  have  to  deal  with  any  question  of  lien.  We  have  only 
to  see  whether  the  plamtiffs  necessarily  incurred  this  ex- 
pense in  consequence  of  the  defendant's  conduct  in  not 
receiving  the  horse,  and  then  whether,  under  these  circum- 
stances, the  defendant  is  under  an  implied  obligation  to 
reimburse  them.  I  am  clearly  of  opinion  that  he  is.  The 
horse  was  necessarilv  put  in  the  stable  for  a  short  time 
before  the  defendants  man  arrived.  I  give  no  opinion  on 
what  then  passed,  whether  the  man  was  right,  or  whether 
the  plaintins  were  right ;  I  think  it  is  not  material.  On  the 
following  day  the  defendant  comes  himself ;  and  the  basis  of 
my  judgment  is,  that  at  that  time  the  station-master  offered, 
rather  than  the  defendant  should  go  away  without  the 
horse,  to  pav  the  charge  out  of  his  own  pocket ;  but  the  de- 
fendant declared  he  would  have  nothine  to  do  with  it,  and 
went  away.  That  I  ^understand  to  be  tne  substance  [137 
of  what  was  proved ;  and  if  that  be  so,  it  shows  to  me  that 
there  was  a  leaving  of  the  horse  by  the  defendant  in  the  pos- 
session of  the  earners,  and  a  refusal  to  take  it.  Then  what 
were  thb  carriers  to  do  ?  They  were  bound,  from  ordinary 
feelings  of  humanity,  to  keep  the  horse  safely  and  feed  him ; 
and  that  became  necessary  in  consequence  of  the  defendant's 
own  conduct  in  refusing  to  receive  the  animal  at  the  end  of 
the  journey  according  to  his  contract.  Then  the  defendant 
writes  and  claims  the  price  of  the  horse ;  and  then  again,  in 
answer  to  the  plaintiffs  offer  to  deliver  the  horse  without 
payment  of  the  charges,  he  requires  delivery  at  his  farm 
and  the  payment  of  30s, ;  in  point  of  fact,  he  again  refuses 
the  horse.  Upon  the  whole,  therefore,  I  come  to  the  con- 
clusion that,  whoever  was  right  on  the  night  when  the  horse 
arrived,  the  defendant  was  wrong  when,  on  the  next  day,  he 
refused  to  receive  him;  that  the  expense  was  rightly  in- 
curred by  the  plaintiffs;  and  that  there  was,  under  these 
circumstances,  an  implied  contract  by  the  defendant  entitling 
the  plaintiffs  to  recover  the  amount  from  him. 
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Pollock,  B.  :  I  am  of  the  same  opinion.  If  the  case  had 
rested  on  what  took  place  on  the  night  when  the  horse 
arrived,  I  should  have  thought  the  plaintiffs  wrong,  for  this 
reason,  that  although  a  common  carrier  has  by  the  common 
law  of  the  realm  a  flen  for  the  carriage,  he  has  no  lien  in  his 
capacity  as  warehouseman ;  and  it  was  only  for  the  ware- 
housing or  keeping  of  this  horse  that  the  plaintiffs  could 
have  made  any  charge  against  the  defendant. 

But  the  matter  did  not  rest  there ;  for  it  is  the  reasonable 
inference  from  what  is  stated  in  the  case,  that  on  the  next 
day.  when  the  defendant  himself  came,  he  could  have  had 
the  norse  without  the  payment  of  anything ;  but  he  declined 
to  take  it,  and  went  away.  Then  comes  the  question,  first, 
What  was  the  duty  of  the  plaintiffs,  as  carriers,  with  regard 
to  the  horse  ?  and  secondly,  If  they  incurred  any  charges  in 
carrying  out  that  duty,  could  they  recover  tnem  in  any 
form  of  action  against  the  owner  of  the  horse  i  Now,  in  my 
opinion  it  was  the  duty  of  the  plaintiflfs,  as  carriers,  although 
the  transit  of  the  horse  was  at  an  end,  to  take  such  reason- 
able care  of  the  horse  as  a  reasonable  owner  would  take  of 
his  own  goods;  and  if  they  had  turned  him  out  on  the 
138]  highway,  or  allowed  him  *to  go  loose,  they  would  have 
been  in  default.  Therefore  they  did  what  it  was  their  duty 
to  do.    Then  comes  the  question,  Can  they  recover  any  ex- 

Eenses  thus  incurred  against  the  owner  of  the  horse  ?  As 
ir  as  I  am  aware,  there  is  no  decided  case  in  English  law 
in  which  an  ordinary  carrier  of  goods  by  land  has  been  held 
entitled  to  recover  tnis  sort  of  charge  against  the  consignee 
or  consignor  of  goods.  But  in  my  opinion  he  is  so  entitled. 
It  had  been  long  debated  whether  a  shipowner  has  such  a 
right,  and  gradually,  partly  by  custom  and  partly  by  some 
opinions  of  authority  m  this  country,  the  rignt  has  come  to 
be  established.  It  was  clearly  held  to  exist  in  the  case  of 
Notara  v.  Henderson  (*),  where  all  the  authorities  on  the 
subject  are  reviewed  with  very  great  care ;  and  that  case, 
with  some  others,  was  cited  and  acted  upon  by  the  Privy- 
Council  in  the  recent  case  of  Cargo  ex  Argos  (').  The  Privy 
Council  is  not  a  court  whose  decisions  are  binding  on  us 
sitting  here,  but  it  is  a  court  to  whose  decisions  I  should 
certainly  on  all  occasions  give  great  weight ;  and  their  judg- 
ment on  this  point  is  clearly  in  accordance  with  reason  and 
justice.  •  It  was  there  said  r)  (after  referring  to  the  observa- 
tions of  Sir  James  Mansfield,  C.  J.,  in  Christy  v.  Row  (*)), 
"  The  precise  point  does  not  seem  to  have  been  subsequently 

0)  Law  Rep.,  7  Q.  B.,  226,  at  pp.  230-286.        (»)  Law  Rep.,  6  P.  C,  at  p.  164. 
(«)  Law  Rep.,  6  P.  C,  134.  (*)  1  Taunt.,  300. 
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decided,  but  several  cases  have  since  arisen  in  which  the 
nature  and  scope  of  the  duty  of  the  master,  as  agent  of  the 
merchant,  have  been  examined  and  defined."  Then,  after 
citing  the  cases,  the  judgment  proceeds:  "It  results  from 
them,  that  not  merely  is  a  power  given,  but  a  duty  is  cast 
on  the  master,  in  many  cases  of  accident  and  emergency, 
to  act  for  the  safety  of  the  cargo  in  such  a  manner  as  may 
be  best  under  the  circumstances  in  which  it  may  be  placed ; 
and  that,  as  a  correlative  right,  he  is  entitled  to  charge  its 
owner  with  the  expenses  properly  incurred  in  so  doing." 
That  seems  to  me  to  be  a  sound  rule  of  law.  That  the  duty 
is  imposed  upon  the  carrier,  I  do  not  think  anyone  has 
doubted ;  but  if  there  were  that  duty  without  the  correlative 
right,  it  would  be  a  manifest  injustice.  Therefore,  upon  the 
whole  of  the  circumstances,  I  come  to  the  conclusion  that 
the  claim .  of  the  company  was.  a  proper  one,  and  that  the 
judgment  of  the  learned  judge  of  the  county  court  must  be 
reversed. 

*Amphlett,  B.:  I  am  of  the  same  opinion.  It  ap-  [139 
pears  to  me  that  this  case,  though  trumpery  in  itself, 
involves  important  principles.  I  think  it  is  perfectly  clear 
that  the  railway  company,  when  the  horse  arrived  at  the 
station,  and  no  one  was  there  to  receive  it,  were  not  only 
entitled  but  were  bound  to  take  reasonable  care  of  it.  As 
a  matter  of  common  humanity,  they  could  not  have  left 
the  horse  without  food  during  the  whole  night,  and  if  they 
had  turned  it  out  on  to  the  road,  they  would  not  only  have 
been  responsible  to  the  owner,  but  if  any  accident  had  hap- 
pened to  the  general  public,  they  would  have  incurred  lia- 
bility to  them.  Therefore,  as  it  appears  to  me,  there  was 
nothing  that  they  could  reasonably  do  except  that  which 
they  did,  namely,  send  it  to  the  livery  stable  keeper  to  be 
taken  care  of. 

Then  comes  the  question  discussed  by  my  Brother  Pol- 
lock^ and  on  which  I  should  not  dissent  from  him  without 
great  diffidence,  whether  a  lien  existed  for  these  charges. 
As  at  present  advised,  I  should  not  wish  to  be  considered 
as  holdmg  that  in  a  case  of  this  sort,  the  person  who,  in  pur- 
suance 01  a  legal  obligation,  took  care  of  a  horse  and  ex- 
pended money  upon  him,  would  not  be  entitled  to  a  lien  on 
the  horse  for  the  money  so  expended.  But  really  the  point 
does  not  arise ;  whatever  might  be  the  case  with  regard  to 
it,  that  question  appears  to  me  to  be  got  rid  of  by  what  fol- 
lowed; oecause,  even  if  the  company  were  wrong  in  claim- 
ing payment  of  the  6d,y  or  whatever  the  sum  might  be,  on 
the  niglit  when  the  horse  arrived,  the  whole  thing  was  set 
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right  by  them  on  the  next  day,  when  the  defendant  himself 
came  to  the  station,  and  the  station-master  oflPered  to  pay 
the  charge  in  order  that  the  defendant  might  have  the  horse. 
The  defendant  refused  that  very  reasonable  offer ;  and  what, 
then,  was  the  company  to  do  with  the  horse  ?  What  else 
should  they  do  but  leave  it  with  the  livery  stable  keeper, 
where  it  was  being  taken  care  of  ?  At  last,  after  a  biu  of 
£17  had  been  incurred,  the  horse  was  sent  to  the  defendant, 
and  the  question  is,  who  is  to  pay  that  sum  of  £17  ? 

Now,  who  was  in  the  wrong  ?  Even  if  the  plaintiffs  were 
in  the  wrong  orieinally,  of  which  I  am  by  no  means  sure, 
in  not  giving  up  me  horse  on  the  night  when  it  arrived,  at 
anv  rate  from  the  time  when  that  was  set  right  it  was  the 
defendant  who  was  in  the  wrong,  and  the  company  who 
140]  were  in  the  right.  It  appears  *to  me,  therefore,  quite 
clear  that  the  company  are  entitled  to  recover  the  money 
which  they  have  been  ooliged  to  pajp-,  and  have  paid,  to  the 
livery  stable  keeper,  and  that  the  judgment  of  the  learned 
judge  of  ttie  countj  court  must  be  reversed,  and  judgment 
entered  for  the  plamtiffs. 

Judgmeivt  redersed. 

Attorneys  for  plaintiffs :  JohnstoTiy  Farquhar  <ft  Leach. 
Attorney  for  defendants :   W.  Rogers. 
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*Reg.  V.  Thomas  Creese.  [105 

DebUyn  Act,  1869  (82  &  88  VieL  c,  62),  «.   11,  subs,  ^^FraudulerU  Removal— Prop- 
erty of  Debtor, 

On  the  2l8t  of  December,  1872,  the  prisoner  executed  an  assignment  of  the  prop- 
erty npon  his  farm  to  trustees  for  the  benefit  of  certain  of  his  creaitors.  The  assign- 
ment was  not  registered  as  a  bill  of  sale,  and  the  prisoner  continued  in  occupation  of 
the  farm,  and  in  possession  of  the  property  assi^ed,  under  an  agreement  with  the 
trustees  by  which  he  was  to  hold  possession  as  their  bailiff.  On  the  14th,  16th  and 
17th  October,  1878,  the  prisoner  fraudulently  removed  stock  from  the  farm  of  more 
than  £10  in  value,  forming  part  of  the  property  assigned.  On  the  17th  October, 
1878,  the  prisoner  commenced  proceedings  for  liquidation  by  arrangement,  and  on 
the  7th  November,  1878,  the  prisoner's  creditors  duly  resolved  that  his  affairs  should 
be  liouidated  by  arrangement,  and  a  trustee  was  appointed.  The  prisoner  was  in- 
dicted under  sect.  11,  subs.  6,  of  the  Debtors  Act,  1869,  for  having  within  four 
months  next  before  the  commencement  of  the  liquidation,  fraudulently  removed  part 
of  his  property  of  the  value  of  £10  and  upwards: 

Udiif  that  though  the  a&^ignment,  not  having  been  registered  as  a  bill  of  sale,  was 
void  as- against  the  trustee  in  liquidation,  still,  inasmuch  as,  at  the  time  of  the  fraud- 
ulent removal,  the  assignment  was  in  force  and  the  property  in  the  stock  removed  in 
the  trustees  under  the  assignment,  he  could  not  properly  be  convicted. 

Case  stated  by  the  chairman  of  the  Worcestershire  Quar- 
ter Sessions : 

On  the  7th  January,  1874,  the  prisoner,  Thomas  Creese, 
was  tried  at  the  Worcestershire  Quarter  Sessions  on  a  charge 
of  misdemeanor,  under  s.  11  of  the  Debtors  Act,  1869,  for 
having  within  four  months  next  before  commencement  of 
the  *fiquidation  of  his  affairs,  in  pursuance  of  the  [106 
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Bankruptcy  Act,  1869,  fraudulently  removed  part  of  the 
property  of  the  value  of  £10  and  upwards. 

Tne  prisoner  was  at  the  date  of  the  assignment  hereinaf- 
ter mentioned,  and  for  some  years  previously,  the  occupier 
of  a  farm  of  considerable  extent,  called  Fakener's  Farm,  as 
tenant  to  Earl  Beauchamp,  from  year  to  year.  In  the  month 
of  May,  1872,  the  prisoner  was  m  difficulties,  and  made  a 
disclosure  of  his  anairs  to  Mr.  Henry  Lakin,  the  land  agent 
of  Earl  Beauchamp,  and  to  a  Mr.  William  White,  both  of 
whom  were  creditors  of  the  prisoner  for  moneys  previously 
advanced ;  and  it  appeared  from  such  disclosure,  that  the 
prisoner  was  largely  mdebted,  and  to  an  amount  exceeding 
the  total  value  of  nis  assets,  and  would  be  unable  to  con- 
tinue the  farm  without  assistance.  Thereupon  Mr.  Lakin 
and  Mr.  White  each  made  a  further  advance  to  the  prisoner 
by  way  of  temporary  assistance,  and  Mr.  Lakin  entered  into 
communication  with  Messrs.  Berwick  &  Co.,  of  the  Old 
Bank,  Worcester,  who  were  the  principal  creditors,  and  ulti- 
mately an  arrangement  was  come  to  which  is  evidenced  by 
the  two  documents  next  hereinafter  stated. 

The  first  of  these  documents  (hereinafter  referred  to  as 
''the  assignment ")  was  an  indenture  dated  the  21st  Decem- 
ber, 1872,  and  made  between  the  prisoner  of  the  one  part 
and  the  said  Henry  Lakin  and  William  White  of  the  other 
part,  and  duly  executed  by  all  the  parties,  whereby,  after 
reciting  the  tenancy  of  the  prisoner  of  the  said  Fakener's 
Farm,  and  that  he  was  then  mdebted  to  the  said  Henry  La- 
kin and  William  White,  and  to  the  several  other  personff 
and  firms  whose  names  appeared  in  the  first  column  of  the 
schedule  thereto,  in  the  several  sums  respectively  set  oppo- 
site to  such  names,  in  the  second  column  pi  the  said  schedule, 
and  being  unable  to  pay  such  sums,  had  applied  to  Messrs. 
Lakin  and  White  to  assist  him  in  making  some  disposition 
and  arrangement  of  his  affairs,  with  a  view  to  such  mtimate 
liquidation  of  his  debts  as  might  be  satisfactory  to  his  cred- 
itors ;  and  that  for  this  purpose  it  had  been  agreed  that  he 
should  assign  unto  Messrs.  Lakin  and  White  his  tenancy 
of  the  said  farm  and  all  other  the  property  thereinafter 
mentioned  upon  the  trusts  thereinafter  declared ;  and  that, 
in  order  to  enable  the  business  of  the  said  farm  to  be  carried 
on  as  thereinafter  mentioned,  Mr.  Lakin  had  agreed  to 
107]  *advance  to  the  prisoner  a  further  sum  of  £350  for  the 
purpose  of  meeting  any  then  pressing  demands  and  supply- 
mg  other  urgent  occasions.  It  was  witnessed  that,  in  con- 
sideration of  the  sums  of  money  then  due  to  Messrs.  Lakin 
and  White,  and  of  the  further  sum  of  £350  then  stated  to  be 
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paid  and  advanced  by  Mr.  Lakin,  the  prisoner  thereby 
assigned  all  his  estate,  interest,  tenant-right,  and  tenancy 
in  the  said  Fakener's  Farm,  and  all  the  live  and  dead  farm- 
ing stock,  corn,  grain,  hay,  and  crops,  implements  of  hus- 
bandry, and  effects,  chattels,  and  utensils,  then  in,  upon, 
about,  or  belonging  to  the  said  farm,  and  all  the  housenold 
furniture  and  effects  in  and  about  the  dwelling-house  then 
in  the  occupation  of  the  prisoner,  upon  the  said  farm,  or 
elsewhere,  and  belonging  to  the  prisoner,  and  all  and  every 
sums  and  sum  of  money  owing  to  the  prisoner  in  respect  of 
the  said  business,  unto  Messrs.  Lakin  and  White,  upon 
trust  to  sell  and  convert  the  same  into  money  at  their  dis- 
cretion in  manner  therein  mentioned,  and  in  the  meantime 
upon  trust  to  be  and  continue  tenants  of  the  said  farm,  and 
carry  on  the  business  thereof,  and  receive  and  take  the 
moneys  to  arise  therefrom,  and  to  stand  possessed  of  the 
moneys  to  arise  from  such  sale  and  conversion,  and  from 
carrying  on  the  said  business,  ui)on  trust,  in  the  first  place, 
to  pay  the  rent,  tithe,  rates  and  taxes,  premiums  on  fire  in- 
surance, and  the  costs  incidental  to  the  assignment,  and  the 
current  wwes  and  outgoings  necessary  for  carrying  on  the 
business  of  the  said  farm  (including  any  salary  to  oe  paid 
to  the  prisoner  or  any  other  person  or  persons  for  managing 
the  said  farm),  and  also  the  said  sum  of  £350  so  advanced 
by  Mr.  Lakin,  and  costs  and  expenses  of  the  trustees,  as 
tnerein  mentioned ;  and,  in  the  next  place,  in  or  towards 
payment,  at  such  times  and  by  such  dividends  as  the  trus- 
tees or  trustee  for  the  time  being  of  the  said  assignment 
might  think  fit,  of  the  said  several  sums  of  money  in  which 
the  prisoner  was  then  indebted  to  Messrs.  Lakin  and  White 
and  his  other  creditors,  as  thereinbefore  recited,  together 
with  interest  upon  any  debts  ui)on  which  it  might  be  neces- 
sary or  desyrable  that  interest  should  be  paid,  in  order  to 
obtain  time  for  payment  of  the  jprinci^l  (and  particularly 
ui>on  a  bank  debt  to  the  said  Messrs.  Berwick  &  Co.),  and 
should  stand  possessed  of  the  surplus  (if  any)  of  such 
moneys  upon  trust  for  the  prisoner,  his  executors,  adminis- 
trators, and  assigns;  and  it  was  *thereby  provided  [108 
among  other  things  that,  in  case  of  any  dimculty  arising  as 
therein  mentioned,  the  trustees  should  have  power  to  wind 
up  the  said  farming  business  and  other  matters  coming  into 
their  hands,  either  by  proceedings  in  bankruptcy,  as  m  an 
ordinary  bankrupt's  estate,  or  by  liquidation,  or  by  any 
other  such  means  as  they  might  see  fit,  or  think  l)est,  or 
might  be  advised,  for  the  general  good  of  the  present  credi- 
tors of  the  prisoner,  without  any  let  or  hindrance  from  him. 
8  Eng.  Rep.  73 
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And  it  was  also  thereby  agreed  and  declared  that  it  was  not 
contemplated  that  the  said  assignment  should  be  registered 
under  any  act  of  Parliament  relating  to  the  registration  of 
bills  of  sale,  and  that  Messrs.  Lakin  and  White  should  not 
incur  any  liability  by  reason  of  the  same  not  being  reg- 
istered. 

In  the  schedule  of  the  said  indenture  the  names  of  sixteen 
creditors  only  appeared,  whose  debts  amounted  in  all  to 
£4,210  9*.  10a.    Among  such  creditors  were  the  following : 
The  said  Messrs.  Berwick  &  Co.      .      for  £2,969  11  10 
The  said  William  White        .  .         "         473  17    2 

The  said  Henry  Lakin    .       .  .        "        213    1    0 

Earl  Beauchamp,  for  rent  and  tithe  .        "        271  19    6 
The  other  twelve  creditors  in  the  schedule  were  for  smaller 
amounts. 

The  assignment  comprised  substantially  all  the  prisoner's 
property,  and  it  has  never  been  registered  under  the  Bills 
of  Sale  Act  The  provision  in  the  assignment  for  not  regis- 
tering the  same  was  inserted  at  the  request  of  the  prisoner, 
and  for  the  purpose  of  saving  his  credit. 

The  second  of  the  documents  before  referred  to  was  an 
agreement  dated  the  23d  of  December,  1872,  and  made 
between  the  said  Messrs.  Lakin  and  White  of  the  one  part 
and  the  prisoner  of  the  other  part,  and  signed  by  all  the 

Sarties,  whereby,  in  effect,  the  prisoner  agreed  to  serve 
[essrs.  Lakin  and  White  in  the  capacity  of  baliff  or  man- 
ager of  the  said  farm  from  the  21st  of  December,  1872,  until 
such  service  should  be  discontinued  by  a  month's  notice  of 
either  party ;  and  whereby  it  was  stipulated,  among  other 
thincs,  that  any  purchases  and  sales  which  the  prisoner 
might  make  on  account  of  the  said  farm  should  be  made 
on^  with  the  consent  of  Messrs.  Lakin  and  White,  and 
lOy]  that  the  prisoner  was,  so  long  as  the  *service  continued, 
to  have  a  salary  of  £100  per  annum,  and  to  occupy  the  house 
on  the  farm,  except  three  rooms,  which  were  reserved  by 
Messrs.  Lakin  and  White  for  occupation  by  any  other  per- 
son whom  they  might  appoint. 

Formal  possession  was  given  to  Messrs  Lakin  and  White 
on  the  execution  of  the  assignment,  and  thenceforth  the 
prisoner  continued  to  carry  on  the  farm  ostensibly  as  owner, 
but  in  reality  as  their  bailiff  and  manager,  and  he  did  not, 
to  the  knowledge  of  Messrs.  Lakin  and  White,  until  the 
time  hereinafter  mentioned,  sell  or  purchase  any  stock  on 
account  of  the  farm  without  the  previous  consent  of  them, 
or  one  of  them. 

The  said  arrangement  was  communicated  to  Messrs.  Ber- 
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wick  &  Co.  and  to  Earl  Beauchamp,  and  assented  to  by 
them.  It  did  not  appear  at  the  trial  whether  the  same  was 
or  was  not  communicated  or  known  to  any  other  creditor  of 
the  bankrupt. 

Before  the  completion  of  the  said  arrangement  the  pris- 
oner handed  to  the  trustees  a  list  of  debts,  which  he  repre- 
sented to  be  all  that  he  then  owed.  That  list  comprised  the 
debts  mentioned  in  the  schedule  to  the  assignment,  and  also 
a  number  of  other  small  debts,  amounting  in  the  aggregate 
to  about  £160,  which  it  was  intented  to  discharge  at  once 
out  of  the  £360  advanced  by  Mr.  Lakin.  The  prisoner 
however  knew  at  the  time,  and  it  was  the  fact,  that  he  was 
then  indebted  to  other  persons  not  named  in  the  list,  and 
one,  at  least,  of  such  undisclosed  debts,  viz.  £300  due  to  a 
Mr.  Oliver  Grub,  on  the  prisoner's  note  of  hand,  is  still 
unpaid. 

All  the  debts  mentioned  in  the  said  schedule  to  the  assign- 
ment are  also  still  unpaid,  except  four  or  five,  the  largest  of 
which  did  not  exceed  £10.  There  are  other  debts  of  the 
prisoner  still  unpaid,  which  were  contracted  between  the 
dates  of  the  assignment  and  the  commencement  of  the  liqui- 
dation. 

The  £360,  advanced  bv  Mr.  Lakin  at  the  date  of  the  as- 
signment, was  intended  by  all  parties  to  be  applied  and  was 
applied  as  follows,  viz. :  £160,  or  thereabouts,  in  discharg- 
ing the  small  debts  in  the  list  produced  by  the  prisoner,  and 
not  included  in  the  schedule  to  the  assignment,  and  the  re- 
maining part  thereof  in  carrying  on  the  business  of  the  farm 
for  the  Denefit  of  the  trust. 

On  the  17th  October,  1873,  the  prisoner,  while  still  carrying 
on  the  business  of  the  said  farm  as  the  bailiff  or  manager 
of  the  *trustees  under  the  said  an-angement,  instituted  [1  lO 

Eroceedings  in  the  County  Court  of  Worcester  under  the 
bankruptcy  Act,  1869,  for  the  liquidation  of  his  affairs  by 
arrangement,  and  on  the  18th  October,  1873,  a  receiver  was 
appointed  by  the  court,  who  thereupon  proceeded  to  take 
possession  of  the  said  farm  and  the  stock  and  effects  remain- 
ing thereon. 

On  the  7th  November,  1873,  at  a  meeting  duly  summoned 
of  the  prisoner's  creditors,  it  was  resolved  by  a  statutory- 
majority  that  the  affairs  of  the  said  prisoner  should  be  liqui- 
dated by  arrangement,  and  one  Francis  Spooner  was  ap- 
pointed and  is  now  trustee  under  such  liquidation.  In  the 
meanwhile,  it  was  discovered  that  on  the  14th,  16th,  and  17th 
October,  1873,  the  prisoner  had,  without  the  consent  or 
knowledge  of  Messrs.  Lakin  and  White,  or  either  of  them, 
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removed  a  large  quantity  of  stock  comprised  in  the  assign- 
ment, of  the  value  of  several  hundred  pounds,  from  the  said 
farm,  and  sold  the  same  and  applied  the  proceeds  for  the 
most  part  in  payment  of  the  debts  of  creditors  not  named 
in  the  schedule  to  the  assignment. 

It  is  not  necessary  to  state  in  detail  the  circumstances  of 
such  removal,  since  it  has  been  found  by  the  jury,  and  is, 
for  the  purposes  of  this  case,  to  be  taken  as  a  fact,  that  the 
removal  was  fraudulent. 

It  was,  however,  objected,  on  behalf  of  the  prisoner,  that 
the  stock  so  removea  was  vested  in  Messrs.  Lakin  and 
White  by  virtue  of  the  assignment,  consequently  was  not 
and  ought  not  to  be  considered  as  the  prisoner's  property 
within  the  meaning  of  s.  11  of  the  Debtors  Act,  1869. 

The  learned  chairman  declined  to  withdraw  the  case  from 
the  jury  on  that  objection,  being  of  opinion  that  the  assign- 
ment was  void  against  the  trustee  under  the  liquidation, 
either  under  the  Bills  of  Sale  Act  for  want  of  registration, 
or  under  the  Bankruptcy  Act,  1869,  as  being  an  act  of 
bankruptcy  within  twelve  months  of  the  commencement  of 
the  liquidation,  and  that  having  regard  to  the  15th  section 
of  the  Bankruptcy  Act,  1869,  and  the  3d  section  of  the 
Debtors  Act,  1869,  all  property  divisible  among  the  pris- 
oner's creditors  under  the  liquidation  must  be  considered  as 
his  property  within  the  meaning  of  the  last-mentioned  act ; 
butne  consented  to  reserve  the  point. 
Ill]    *The  jury  returned  a  verdict  of  "  guilty." 

The  question  lor  the  opinion  of  the  court  was : 

Whether  the  stock  comprised  in  the  assignment  of  the 
Slst  December,  1872,  and  so  removed  by  the  prisoner,  as 
aforesaid,  was  the  proi)erty  of  the  prisoner  within  the  mean- 
ing of  s.  11  of  the  iJebtors  Act,  1869. 

Jan.  24.  A,  T.  OodsoUy  for  the  prisoner :  The  conviction 
cannot  be  sustained,  for  the  property  in  question  was  not, 
at  the  time  of  his  alleged  offence,  the  prisoner's  property, 
but  the  property  of  the  trustee  under  the  deed  of  assign- 
ment. That  assignment  was  not  an  act  of  bankruptcy,  for 
there  was  a  substantial  new  advance :  Bx  parte  Fisher  (*) ; 
Mercer  v.  Peterson  (').  And  it  was  not  aflEected  by  the  Bills 
of  Sale  Act,  for  the  assignment  appears  to  have  been  for  the 
benefit  of  all  the  creditors  and  therefore  protected  by  the 
proviso.  But  even  if  the  Bills  of  Sale  Act  applies,  and  the 
assignment  thereby  became  void  against  the  trustee  in  liqui- 
dation when  the  liquidation  took  place,  still  at  the  time 
of  the  misappropriation  the  property  was  in  the  trustees 

(»)  Law  Rep.,  7  Cli.,  686.  («)  Law  Rep.,  2  Ex.,  804;  Law  Rep.,  8  Ex.,  106. 
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under  the  deed  of  assignment ;  and  the  doctrine  of  rel9.tion 
has  no  application  to  criminal  matters.  He  cited  also  Ex 
parte  Todhunter  (*). 

JaJf^  for  the  prosecution :  The  property  was  the  property 
of  the  debtor  within  the  meaning  of  the  Debtors  Act.  Sect.  3 
of  that  act  expresdy  enacts  that  its  terms  shall  be  construed 
in  the  same  sense  as  in  the  Bankruptcy  Act.  And  by  the 
Banlanptcy  Act,  s.  15,  the  *' property  of  the  debtor"  is  that 
which  is  "divisible  among  his  creditors."  And  this  pro- 
perty clearly  falls  within  that  description  in  the  section. 
For  whether  the  assignment  was  an  act  of  bankruptcy  or 
merely  within  the  provisions  of  the  Bills  of  Sale  Act,  in 
either  case  it  was  absolutely  void  as  against  the  trustee  in 
liquidation.  So  that  the  property  was  the  property  of  the 
debtor  in  the  sense  of  being  divisible  among  his  creditors. 
He  cited  Lomax  v.  Buxton  ('),  Ex  parte  CoKen  ("). 

Oodson  replied. 

Om-,  adv.  rmU. 

*Jan.  31.  The  judgment  of  the  court  (Lord  Cole-  [112 
ridge,  C.J.,  Keatinff  and  Mellor,  JJ.,  Pigott  and  Cleasby, 
BB.),  was  delivered  by 

Cleasby,  B.:  The  defendant  was  indicted  under  the  5th 
Bubsection  of  s.  11  of  the  Debtors  Act,  1869,  for  having, 
within  four  months  of  his  petition  for  liquidation,  fraud- 
ulently removed  a  part  of  his  property.  And  the  question 
was  whether  certain  property  removed  by  him  on  the  14th 
and  16  th  October  (which  was  within  the  period  si)ecified, 
and  as  to  which  the  jury  found  the  removal  was  fraudulent) 
was  his  property  within  the  meaning  of  that  provision. 

It  appeared,  that  on  the  21st  December,  1872,  the  defen- 
dant had  by  indenture,  for  certain  considerations,  assigned 
his  farm  and  all  the  property  thereon  to  certain  persons  as 
trustees  upon  certain  trusts  there  mentioned,  and  it  is  to  be 
taken  that  the  property  removed  was  part  of  the  property 
comprised  in  that  deed.  The  property,  no  doubt,  passed 
under  the  deed,  but  the  deed  was  not  registered,  and  it  was 
therefore  contended  for  the  prosecution,  that,  by  the  Bills 
of  Sale  Act,  the  deed  was  void  to  all  intents  and  purposes 
a^inst  assignees  in  bankruptcy ;  and,  therefore,  at  the  time 
of  the  removal  the  defendant  was  dealing  with  property 
upon  which  the  Aeed  did  not  (under  the  events  which  had 
happened)  operate;  and  that  it  was  therefore  the  defen- 
dant s  property,  and  divisible  among  his  creditors  as  such, 

(»)  Law  Rep.,  10  Eq.,  426.  (»)  Law  Rep.,  6  C.  P.,  107. 

(«)  Law  Rep.,  1  Ch,,  20. 
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BO  ag  to  bring  the  same  within  the  words  and  meaning  of 
the  section. 

We  are  all  of  opinion  that  the  indenture  required  regis- 
tration, and  so  was  inoperative  against  assignees  in  bank- 
mptCT-.  It  was  contended  that  the  deed  was  a  deed  for  the 
benefit  of  creditors  so  as  to  come  within  the  exemption  in 
the  Bills  of  Sale  Act.  It  has  been  held  in  the  case  of  In  re 
Oeneral  Furnishing  Company  v.  Venni^^  that  "creditors" 
in  the  Bills  of  Sale  Act.  means  all  the  creoitors ;  and  there- 
fore having  regard  to  the  trusts  in  the  deed,  viz.,  first,  to  pay 
the  £360  advanced  by  Lakin  and  White ;  secondlv,  to  pay 
certain  creditors  named,  being  a  selection  of  the  defendant's 
creditors,  and  then  in  trust  for  the  defendant,  we  are  clearly 
of  opinion  that  it  does  not  come  within  the  description  of  a 
113  J  deed  *for  the  benefit  of  his  creditors,  as  interpreted 
by  authority.  It  is  a  deed  for  the  benefit  of  certain  cred- 
itors, and  of  those  unequally,  and  is  besides  a  deed  not 
founded  uj)on  the  consideration  of  subsisting  debts,  but  upon 
a  new  consideration  and  advance. 

That  being  so,  as  soon  as  there  was  a  petition  for  liquida- 
tion, the  deed  was  void  as  against  the  trustee,  and  the  pro- 
perty comprised  in  the  deed  became  the  property  of  the 
trustee.  But  it  does  not,  in  our  opinion,  follow  from  this 
that  it  was  the  propnerty  of  the  defendant  on  the  16th  of 
October,  or  at  any  time  between  the  assignment  and  the 
liquidation.  The  assignment  is  absolute,  and  irrevocably 
transfers  the  property.  There  is  no  imaginable  stat«  of 
things  under  which  the  property  could  return  to  the  defen- 
dant. The  resulting  trust  of  the  surplus,  after  paying  all 
the  debts  specified,  cannot  be  regarded  as  giving  tlie  defen- 
dant even  contingently  any  interest  in  the  goods  themselves. 
In  this  case  the  trustee  under  the  liquidation  does  not  make 
title  to  the  property  through  the  defendant  as  being  his  at 
the  time  of  the  petition ;  but  he  claims  the  goods  as  having 
been  the  defendant's  at  the  time  of  the  assignment,  and  then 
the  assignment  by  the  act  of  Parliament  cannot  be  set  up 
against  him.  Just  as  in  the  case  of  payments  by  way  of 
fraudulent  preference,  the  bankrupt  voluntarilv,  and  in  con- 
templation of  bankruptcy,  i)ays  a  particular  debt ;  he 
can  never  by  possibility  acquire  any  right  to  it ;  but  his 
assignee  in  bankruptcy  can  recover  it  back,  not  because  it 
became  his,  the  bankrupt's,  but  because  he  ought  not  to 
have  made  the  payment,  and  deprived  the  estate  of  the  ben- 
efit of  the  amount. 

If  any  person  had  seized  or  converted  the  goods  after  the 

(')  2  H.  A  C,  153;  82  L.  J.  (Ex.),  220. 
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assignment  the  defendant  could  never  have  maintained  an 
action,  and  the  assignee,  in  order  to  recover,  must  treat  it 
not  as  a  wrong  done  to  the  defendant,  but  as  a  wrong  done 
to  him  as  trustee. 

The  learned  counsel  for  the  prosecution  appeared  to  feel 
that  this  conclusion  was  unavoidable,  and  he  therefore 
mainly  relied  upon  a  construction  of  the  subsection  in  ques- 
tion, which,  if  correct,  might  sustain  the  present  indictment. 
He  contended  that  the  proper  meaning  of  the  words  '*his 
proi)ertv"  in  the  5th  subsection,  was  property  divisible 
among  his  creditors,  and  that  as  the  property  in  this  case 
became  divisible  among  his  creditors  the  onence  was  proved. 
To  this  argument  there  are  two  answers.  *First,  at  [114 
the  timewnen  the  act  was  done  it  was  not  property  divisible 
among  his  creditors,  but  became  so  by  notice  of  a  subsequent 
event  which  might  or  might  not  have  happened ;  and  you 
cannot,  upon  general  principles  (except  by  virtue  of  some 
clear  and  express  enactment),  alter  the  character  of  an  act  bv 
something  which  occurs  afterwards  so  as  to  make  it  criminal. 

But  it  IS  not  necessary  to  resort  to  this  answer,  because 
we  think  the  argument  of  the  learned  counsel  as  to  the  con- 
struction of  the  subsection  in  question  is  not  well  founded. 
The  argument  was  based  upon  a  comparison  of  the  words  of 
the  subsection  in  question  with  that  of  other  subsections, 
and  particularly  upon  that  of  the  15th  subsection  of  the 
Bankruptcv  Act,  1869.  That  subsection  commences  as  fol- 
lows :  "  The  jjroperty  of  the  bankrupt  divisible  amongst  his 
creditors,  and  in  this  act  referred  to  as  the  property  of  the 
bankrupt,"  so  that  in  the  Bankruptcy  Act  the  words  "pro- 
perty of  the  bankrupt,"  means  his  property  divisible  among 
nis  creditors.  The  section  then  specifies  what  property  is 
not  divisible  and,  therefore,  does  not  come  under  the  word 
property,  viz.  propertv  held  in  trust,  and  tools  of  trade, 
wearing  apparel,  &c.,  of  a  certain  value,  and  afterwards  what 
property  is  divisible. 

By  s.  3  of  the  Debtors  Act,  1869,  words  and  expres- 
sions in  that  act  have  the  same  meaning  as  in  the  Bank- 
ruptcy Act,  so  that  in  the  Debtors  Act  the  words  ''  property 
of  the  bankrupt"  mean  "his  property  divisible  among  his 
creditors." 

They  must  be  so  read  in  the  5th  subsection,  and  the  offence 
would  consist  in  removing  the  property  of  the  bankrupt 
divisible  among  his  creditors,  so  as  not  to  apply  to  trust 
property  or  tools  in  trade,  &c.  But  we  were  asked  upon 
the  comparison  above  mentioned  to  read  the  words  as  not 
referring  to  the  property  of  the  bankrupt  divisible,  but  to 
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something  which  is  not  his  property  at  the  time,  but  after* 
wards  becomes  divisible  by  tne  operation  of  the  bank- 
ruptcy law — ^a  reading  of  the  statute  opposed,  as  we  think, 
to  true  rules  of  construction,  and  violating  the  principle  as  to 
altering  the  quality  of  acts,  innocent  when  done,  so  as  to  make 
them  criminal  by  relation,  to  which  we  have  already  adverted. 

It  therefore  appears  to  us  that,  in  the  present  case,  the  de- 
fendant improperly  removed  the  property  of  the  trustees 
under  the  deed,  and  not  his  own  property. 
1151  *The  date  at  which  the  act  was  done  warrants  the 
conclusion  that  it  was  done  to  evade  the  operation  of  the 
bankruptcy  laws,  which  may  be  said  of  all  cases  of  fraudu- 
lent preference  ;  but  another  enactment  is  necessary  in  ad- 
dition to  the  16th  subsection  of  s.  11,  and  the  8d  subsection 
of  s.  13  to  meet  such  a  case  as  this. 

We  had  a  considerable  argument,  and  many  author- 
ities were  referred  to,  for  the  purpose  of  showing  that 
the  assignment  was  an  act  of  bankruptcy,  so  as  to  avoid 
the  deM^  and  so  give  the  assignees  a  title  by  relation 
back  to  that  time.  But  as  we  have  treated  the  deed  as 
wholly  void  against  the  trustee  in  liquidation,  by  virtue 
of  the  Bills  of  Sale  Act,  it  appears  unnecessary  to  con- 
sider whether  it  is  capable  of  oeing  considered  as  an  act 
of  bankruptcy.  It  is  fortunate  that  we  deem  this  unneces- 
sary, because  after  the  cases  of  Loraax  v.  Buxton  (')  and 
Ex  parte  Fisher  In  re  Ash  (*),  being  unable  in  criminal 
cases  to  draw  inferences  of  fact,  we  have  hardly  materials 
before  us  to  determine  whether  the  deed  was  an  act  of  bank- 
ruptcy or  not. 

It  was  suggested  that  at  all  events  the  defendant,  as 
baiUflf  with  possession,  had  a  qualified  property  in  the 
things  removed,  and  that  this  was  sufficient.  But  inde- 
pendent of  other  objections,  the  previous  argument  of  the 
learned  counsel  had  disposed  oi:  this  argument,  since  it 
could  not  be  contended  that  this  qualified  property  was  divisi- 
ble among  his  creditors  so  as  to  come  within  the  section. 

For  the  reasons  assigned,  we  think  that  the  defendant,  on 
the  14th  .and  16th  October,  did  not  remove  his  own  property, 
and  therefore  the  conviction  must  be  quashed. 

uonviction  quashed. 

Attorneys  for  prosecution :  Holden  &  RobertSy  for  R, 
Woody   Worcester, 

Attorney  for  prisoner :  J.  M.  Oreeriy  for  E,  Parry ^  Bir- 
mingham. 

0)  Law  Rep.,  6  C.  P.,  107.  (•)  Law  Rep.,  1  Ch.,  686. 
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Carlisle,  Thursday,  Feb.  19,  IBIi. 

(Before  Mr.  Jnstioe  Duqian.) 

*Reg.  V.  TowEBs.  C)  [530 

Mandaugkter — Death  iknnigh  frighb—Direct  emue-^QueHion  for  the  jury,  • 

Where  A.,  in  anlawfully  assanltine  B.,  who  at  that  time  had  in  her  arms  an  infant, 
BO  frightened  the  infant  that  it  had  convolsions,  although  preyionsly  healthy,  and 
from  the  effects  of  which  it  eyentually  died  in  about  six  weeks,  A.  is  guilty  of  man- 
elaughter,  if  the  jury  think  that  the  assault  on  B.  was  the  direct  cause  of  death. 

Wilson  Towers  was  charged  with  the  manslaughter  of 
John  Hetherington,  at  Castlesowerby,  on  the  6tti  of  Septem- 
ber, 1873. 

Thurlow  was  for  the  prosecution. 

Henry  was  for  the  defence. 

The  prisoner,  who  had  been  drinking  on  the  4th  of  August, 
went  into  a  public-house  at  New  Yeat,  near  Castlesowerbj, 
kept  by  the  mother  of  the  deceased,  and  there  saw  a  girl 
called  Fanny  Glaister  nursing  the  deceased  child,  who  was 
then  only  about  four  months  and  a  half  old,  having  been 
bom  on  the  20th  of  March,  1873.  The  prisoner,  wno  ap- 
peared to  have  had  some  grievance  a^nst  Fanny  Glaister 
about  her  hitting  one  of  his  children,  immediately  on  enter- 
ing the  public-house  went  straight  up  to  where  she  was, 
took  her  by  the  hair  of  the  head  and  hit  her.  She  screamed 
loudly,  and  this  so  frightened  the  infant,  that  it  became 
black  in  the  face ;  and  ever  since  that  day,  up  to  its  death, 
it  had  convulsions  and  was  ailing  generally  from  a  shock 
to  the  nervous  system.  The  child  was  previously  a  very 
healthy  one. 

The  following  evidence  for  the  prosecution  was  then 
given  : 

Fannjr  Glaister  said  she  was  nurse  with  William  Hether- 
in^on,  innkeeper,  New  Yeat,  near  Castlesowerby  ;  she  was 
thirteen  years  of  age.    On  August  4th  she  was  nursing  de- 

(')  Reported  by  H.  Thurlow^  Esq.,  Barrister-at-Law. 

8  Eng.  Rep.  74 
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ceased,  four  and  a  half  months  old.  It  was  a  very  healthy 
boy.  On  the  day  in  onestion,  Wilson  Towers  came  into  the 
531]  house.  Hie  said  she  had  *been  beating  his  child  ;  she 
took  the  baby  in  her  arms  from  Mrs.  Hetherington,  and  sat 
down  on  her  chair.  Towers  then  came  up  to  her,  struck  her 
on  the  mouth,  and  then  lifted  her  up  by  the  hair.  She 
screamed,  and  this  frightened  the  baby,  and  it  cried  till  it 
was  nearly  black  in  the  face.  Mrs.  Hetherington  took  the 
baby  and  followed  Towers  to  the  door ;  at  that  time  the 
prisoner  was  not  very  drunk  ;  the  child  went  on  screaming 
violently  for  more  than  an  hour,  and  it  had  never  cried  like 
that  before  in  its  life.  She  remained  with  Mr.  Hetherington 
until  the  6th  Sept.,  on  which  day  the  child  died. 

Cross-examined. — The  child  never  screamed  like  this  be- 
fore, and  afterwards  became  ill,  being  sick  and  taking  fits. 
The  first  fit  it  had  was  on  the  Sunday,  af  t«r  the  day  on 
which  the  assault  was  committed.  About  an  hour  before 
the  child  died  it  had  a  fit  of  convulsions. 

EUen  Hetherington  said  she  was  mother  of  the  deceased ; 
that  when  Towers  came  in  the  baby  was  in  the  cradle.  After 
Towers  had  commenced  to  abuse  the  girl,  witness  gave 
Fanny  Glaister  the  child  to  nurse  and  a  chair  to  sit  upon. 
When  Towers^  took  the  girl  by  the  hair,  she  took  charge  of 
the  cMld  and  soon  afterwards  noticed  that  it  became  black 
in  the  face.  Prisoner  then  went  out.  She  tried  to  pacify 
the  child,  and  put  it  into  the  cradle,  where  it  slept,  but  in  a 
very  restless  manner  and  sobbing  all  the  time.  It  never 
rested  properly  during  the  whole  of  the  time  it  lived  ;  after- 
wards, about  seven  a  clock  in  the  evening  of  August  the 
4th,  it  had  a  convulsive  fit,  which  it  never  had  before.  Pre- 
vious to  this  it  had  always  been  a  very  healthy  child,  a  very 
quiet  child,  never  screaming  and  had  not  been  in  the  habit 
of  crying.  On  Monday,  August  the  4th,  she  sent  for  Dr. 
Brown,  but  the  child  took  fits  every  day,  and  it  died  on  the 
6th  of  September.  On  the  Monday  before  it  died  it  was  also 
taken  to  Dr.  Mitchell. 

William  Brown  said  he  was  a  surgeon,  and  lived  at  Hes- 
ketnew- Market ;  that  on  the  4th  of  August  he  was  called  to 
Hetherington' s  house  to  see  the  child.  He  found  it  very  irri- 
table and  flushed  in  the  face.  He  prescribed  an  alterative 
medicine.  From  the  symptoms  displayed  by  the  child,  and 
supposing  he  had  not  been  told  anything  about  the  case,  he 
should  have  considered  it  was  simering  from  irritation  of 
the  nervous  system.  He  saw  it  a  few  days  afterwards  and 
it  was  in  much  the  same  condition  as  before.  He  saw  it 
once  in  a  convulsive  fit,  which  was  brought  on  by  witness 
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sneezing  within  hearing  of  the  child.  The  deceased  grad- 
ually got  worse.  It  was  a  strong,  well-made,  plump  and 
healthy  child  when  he  first  saw  it  on  August  the  4tn.  He 
examined  its  teeth  when  he  first  went  and  he  did  not  think 
it  was  then  teething,  so  that  the  convulsions  he  saw  in  the 
child  would  not,  in  his  opinion,  arise  from  that  cause. 
Usually  teething  commences  at  seven  months  old.  The  ap- 
pearances he  saw  in  the  child  might  be  accounted  for  by 
sudden  fright,  for  in  every  other  way  it  was  a  healthy  child. 

*CrosS'examin€du — He  did  not  see  the  child  imme-  [532 
diately  before  its  death.  It  was  buried  and  exhumed,  but 
at  the  coroner's  inquest  they  did  not  think  it  necessary  to 
make  a  post  Trwrtem  examination.  As  to  the  approximate 
cause  of  death,  therefore,  he  knew  nothing,  and  nis  opinion 
as  to  the  cause  was  based  upon  Mrs.  Hetherin^on's  state- 
ment. She  told  him  it  had  had  frequent  fits,  but  she  did 
not  know  how  many ;  understood  it  had  fits  of  convul- 
sion almost  every  day.  In  teething,  the  new  teeth  might  be 
set  in  the  gums  before  they  are  visible,  and  the  child  in  that 
case  would  be  more  predisposed  to  nervous  shocks.  Children 
fiequently  die  of  convulsions  brought  on  by  teething.  Has 
seen  a  case  of  fright  before  and  the  symptoms  are  general 
debility  of  the  body,  flushed  face,  nervous  twitchings  and 
startings.  In  this  child  noticed  the  flushed  face,  and  a 
quick  pulse  of  140,  the  ordinary  pulse  in  a  child  of  that  age 
Deing  100.  At  flrst  did  not  notice  the  twitchings,  but  they 
only  took  place  occasionally.  The  mother  told  him  about 
the  tremors  and  twitchings  and  noticed  them  himself  when 
it  was  in  a  convulsion ;  teething  might  possibly  have  pro- 
duced the  symptoms  he  saw  in  the  child. 

Dr.  Mitchell  said  he  lived  at  South  Yeat,  near  Castlesow- 
erby,  and  was  a  physician ;  that  about  a  week  before  it  died 
the  child  was  brought  to  him  and  that  was  the  only  time  he 
saw  it.  It  had  not  convulsions  on  it  then,  but  was  in  a  low 
condition  and  very  irritable  and  in  such  a  state  that  he  saw 
it  was  subject  to  fits  of  convulsion.  A  sudden  fright  a  month 
before,  supposing  it  had  been  in  a  healthy  state,  might  have 
brought  it  to  the  condition  in  which  it  then  was  by  working 
on  it  through  convulsions. 

Denman,  J.:  Suppose  a  child  should  suflfer  to  the  extent 
of  convulsions  in  the  early  stage  of  teething,  and  then  go 
down  in  health  in  consequence,  would  the  teeth  go  on  work- 
ing their  way  in  the  same  wav  as  if  the  child  was  healthy, 
or  would  there  be  a  cessation  f 

Witness. — The  teeth  would  still  go  on,  and  from  the  ap- 
pearance of  the  symptons  of  teething  to  the  appearance  of 
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the  teeth  through  the  gams,  not  more  than  a  month  would 
elapse,  and  frequently  less. 

Oras8'€xamined. — Thinks  a  scream  from  a  girl  might 
throw  the  child  into  convulsions  and  eventually  cause  its 
death,  or  if  it  lived,  cause  it  to  be  an  idiot.  The  most  mor- 
bid symptoms  of  fnght  were  irritability  and  sleeplessness, 
though  there  were  many  more.  Nothing  definite  might  show 
itseli  for  years. 

This  was  the  case  for  the  prosecution. 

Henry  submitted  there  was  no  case  to  go  to  the  juiy,  but 

Denman,  J.,  said,  that  he  should  leave  it  to  the  iury  to 
say  whether  the  death  of  the  child  was  caused  by  the  un- 
lawful act  of  the  prisoner,  or  whether  it  was  not  so  indirect 
as  to  be  in  the  nature  of  accident.  This  case  was  different 
from  other  cases  of  manslaughter,  for  here  the  child  was 
633]  not  a  rational  agent,  and  *it  was  so  connected  with  th« 
^1,  that  an  injury  to  the  girl  became  almost  in  itself  an 
injury  to  the  child. 

JDenman,  J.,  in  summing  uj),  said :  It  was  a  very  unusual 
case,  and  it  was  very  unusual  indeed  to  find  a  case  in  which 
they  gotpractically  no  assistance  from  previously  decided 
cases.  There  was  no  oflfence  known  to  our  law  so  various 
in  its  circumstances,  and  so  various  in  the  considerations 
applicable  to  it  as  that  of  manslaughter.  It  might  be  that 
in  this  case,  unusual  as  it  was,  on  tne  principle  of  common 
law,  manslaughter  had  been  committed  oy  the  prisoner.  The 
prisoner  committed  an  assault  on  the  girl,  which  is  an  unlaw- 
ful act,  and  if  that  act,  in  their  judgment,  caused  the  death 
of  the  child,  i.  e.,  that  the  child  would  not  have  died  but 
for  that  assault,  they  might  find  the  prisoner  guiltj  of  man- 
slaughter. He  called  their  attention  to  some  considerations 
that  bore  some  analogy  to  this  case.  This  was  one  of  the 
new  cases  to  which  they  had  to  apply  old  principles  of  law. 
It  was  a  great  advantage  that  it  was  to  be  settled  bv  a  jury 
and  not  by  a  judge.  If  he  were  to  say,  as  a  conclusion  of 
law,  that  murder  could  not  have  been  caused  by  such  an  act 
as  this,  he  might  have  been  laying  down  a  dangerous  prece- 
dent for  the  future  ;  for,  to  commit  a  murder,  a  man  might 
do  the  very  same  thing  this  man  had  done.  They  could 
not  commit  murder  upon  a  grown-up  person  by  using  lan- 

fuage  so  strong,  or  so  violent,  as  to  cause  that  person  to  die. 
herefore,  mere  intimidation,  causing  a  person  to  die  from 
fright  by  working  upon  his  fancy,  was  not  murder.  But 
there  were  cases  in  which  intimidations  had  been  held  to  be 
murder.  If,  for  instance,  four  or  five  persons  were  to  stand 
round  a  man,  and  so  threaten  him  and  frighten  him  as  to 
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make  him  believe  that  his  life  was  in  danger,  g^nd  he  were 
to  back  away  from  them  and  tumble  over  a  precipice  to 
avoid  them,  then  murder  would  have  been  committed.  Then 
did,  or  did  not,  this  principle  of  law  apply  to  the  case  of  a 
child  of  such  tender  years  as  the  child  m  question.  For  the 
purposes  of  the  case  he  would  assume  that  it  did  not ;  for 
the  purposes  of  to-day  he  should  assume  that  the  law  about 
working  upon  people  by  fright  did  not  apply  to  the  case  of 
a  child  of  such  tender  years  as  this.  Then  arose  the  ques- 
tion, which  would  be  for  them  to  decide,  whether  this  death 
was  directly  the  result  of  the  prisoner's  unlawful  act — 
whether  they  thought  that  the  pnsoner  might  be  held  to  be 
the  actual  cause  of  the  child's  death,  or  whether  they  were 
left  in  doubt  upon  that  upon  all  the  circumstances  of  the 
case.  After  referring  to  the  supposition  that  the  convul- 
sions were  brought  on  owing  to  me  child  teething  he  said 
that,  even  thougn  the  teething  might  have  had  something 
to  do  with  it,  yet  if  the  man  s  act  brought  on  the  convul- 
sions or  brougnt  them  to  a  more  dangerous  extent,  so  that 
death  would  not  have  resulted  otherwise,  then  it  would  be 
manslaughter.  If,  therefore,  the  Jury  thought  that  the  act 
of  the  prisoner  in  assaulting  the  girl  was  entirely  *un-[534 
connected  with  it,  that  the  death  was  not  caused  by  it,  but 
by  a  combination  of  circumstances,  it  would  be  accidental 
death  and  not  manslaughter. 

Not  guilty. 


[18  (^z'b  Criminal  Caaes,  634.] 

NORTHERN  CIRCUIT. 

Carlisle.  Friday,  Feb.  20,  1874. 

(Before  Mr.  Justice  Denhan.) 

Reg.  v.  Maoleod.  (*) 

ManalauffhUr — Medical  man — Negligtnce — Midenee, 

A  medical  man  is  bound  to  use  proper  skill  and  caution  in  dealing  with  a  poison- 
OU8  drug  or  dangerous  instrument,  and  if  he  does  not  do  so  and  death  ensues  he  is 
guilty  of  manslaughter ;  alUer  if  it  is  want  of  skill  arising  from  mere  error  of  judg- 
ment. 

Alexander  Maoleod  was  charged  with  the  manslaugh- 
ter of  his  wife,  Annie  Macleod,  at  Carlisle,  on  the  15th  of 
October,  1873. 

Tkurlow  and  T.  F,  FenwicJc  were  for  the  prosecution. 

Charles  Russell^  Q.C.,  and  Famcett  were  for  the  defence. 

The  case  against  the  prisoner  was  that  of  having  unlaw- 

(»)  Reported  by  H.  Thurlow,  Esq.,  Barrister-at^Law. 
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fully  killed  his  wife  by  having  administered  to  her  a  large 
quantity  of  a  certain  drug  called  muriate  of  morphia. 
From  the  evidence  it  appeared  the  prisoner,  who  had  been 
for  about  twenty  or  thirty  years  a  surgeon  on  the  medical 
staflf  of  the  Madras  Army  m  India,  came  over  to  live  in 
England,  about  a  yeur  and  a  half  or  two  years  ago,  and 
shortly  after  came  to  Carlisle,  and  brought  with  him  the  de- 
ceased woman  his  wife.  For  a  short  time  before  the  15th  of 
October,  while  the  prisoner  and  his  wife  were  living  together 
in  Chiswick  street,  Carlisle,  one  of  their  children,  who  was 
about  six  years  of  age,  became  ill  of  typhoid  fever,  and  for 
a  fortnight  before  that  the  deceased  woman  had  been  in  a 
bad  and  weak  state  of  health.  That  indisposition  was  ma- 
terially increased  by  having  to  attend  to  her  sick  child,  which 
she  had  done  most  assiduously,  and  for  several  days  pre- 
vious to  the  15th  of  October,  she  appeared  never  to  have 
535]  obtained  good  rest.  In  *the  middle  of  that  day — ^the 
15th  of  October — she  appeared  very  unwell  indeed,  and  the 
prisoner,  finding  she  had  not  obtained  any  proper  rest,  de- 
termined to  give  her  an  opiate.  At  4  p.  m.  ne  went  to  Mr. 
Todd,  a  chemist  in  the  town,  and  there  obtained  in  a  bottle 
twenty  grains  of  morphia,  and  paid  eightpence  for  it,  that 
being  the  price  of  that  quantity  to  a  medical  man.  The 
prisoner  went  home,  gave  his  wife  one  grain,  after  weighing 
it,  and  repeated  other  doses  without  weighing  them ;  alto- 
gether he  administered  something  like  sixteen  and  a  half 
grains  before  seven  o'clock  that  evening,  in  about  three  or 
three  and  a  half  hours.  About  6:30  the  prisoner  went  for 
Dr.  Walker,  and  told  him  his  wife  had  taken  too  much 
morphia,  and  as  they  were  proceeding  from  Dr.  Walkei^s 
house  to  the  prisoner's  they  had  a  conversation  in  which 
the  prisoner  stated  that  he  had  given  her  repeated  doses  of 
morphia,  that  he  had  given  her  one  grain  as  a  first  dose 
which  he  had  weighed,  but  that  in  repeating  the  dose  he  had 
not  weighed  them,  but  guessed  the  quantity.  Dr.  Walker 
on  his  arrival  found  the  poor  woman  lying  on  the  hearth 
rug  in  front  of  the  fire  suffering  from  pain  and  apparently 
unconscious.  Dr.  Walker  tried  various  means  of  restoring 
her.  At  twenty  minutes  before  nine  o'clock.  Dr.  Maclaren 
was  called  in  and  he  injected  atropine  as  an  antidote.  The 
deceased  was  then  in  a  state  almost  comatose,  and  it  was 
found  impossible  to  rouse  her.  She  died  at  ten  o'clock, 
having  all  the  symptoms  of  death  by  morphia.  Under  these 
circumstances  it  was  submitted  by  the  prosecution  that  tiie 
conduct  of  the  prisoner  had  been  so  heedless  and  reckless 
in  giving  such  large  doses  of  morphia,  that  he  was  crimi- 
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nally  liable  and  was  guiltv  of  the  oflFence  of  manslaughter. 
For  the  prosecution  the  following  evidence  was  given, 

Elizabeth  Mitchell  said,  I  went  to  Dr.  Macleod' s  as  cook, 
on  the  19th  of  October.  I  was  in  his  service  on  the  15th 
October.  Mrs.  Macleod  had  not  been  well  for  nearly  a  fort- 
night before  her  death,  but  was  taken  worse  the  last  few 
days.  Durinff  the  last  three  days  she  had  not  had  any  proper 
rest  owing  to  her  little  bov  being  ill.  On  the  morning  of  the 
day  or  her  death  when  she  came  down  to  breakfast  she  did 
not  appear  at  all  well. 

Cross-examined, — ^The  prisoner  also  assisted  in  waiting  on 
her  all  day.  There  were  four  children  in  the  house,  and 
the  eldest  boy  was  very  ill  of  typhoid  fever ;  the  prisoner 
also  attended  to  him,  and  prescribed  for  him.  Mrs.  Mac- 
leod was  very  anxious  about  the  child  and  had  no  proper 
rest.  For  about  three  nights  before  her  death  she  had  nardly 
any  rest  at  all.  Dr.  Macleod' s  rest  was  also  much  broken. 
They  lived  very  happily  together  and  did  not  visit  much.  I 
did  not  notice  in  the  morning  that  Mrs.  Macleod  rather 
rambled  in  her  mind,  but  I  noticed  it  about  three  o'clock. 
She  had  given  up  the  idea  of  going  to  the  wedding  of  her 
sister  three  days  before.  On  the  day  of  her  death  she  said 
she  would  like  to  go  to  the  wedding,  but  would  not  like  to 
leave  her  little  boy.  I  took  her  breakfast  in  that  *mom-  [536 
ing,  but  she  could  not  eat  it,  and  as  far  as  I  know  she  had 
no  solid  food  that  day.     Deceased  died  shortly  before  ten. 

Elizabeth  Dunne  said  she  was  employed  as  charwoman  by 
Mr.  and  Mrs.  Macleod.  I  went  as  soon  as  they  took  the 
house  in  Chiswick  street ;  as  far  as  I  can  recollect  it  was 
about  the  8th  of  July.  I  was  for  five  weeks  altogether  from 
the  8th  July ;  I  was  there  during  the  whole  of  the  week  in 
which  the  15th  of  October  fell.  I  never  waited  on  Mrs. 
Macleod.     It  was  only  once  when  she  was  ill  that  she  re- 

auired  waiting  upon.  I  saw  the  deceased  a  few  days  before 
le  15th  of  OctoDer ;  she  was  very  poorly  the  whole  of  the 
week.  She  seemed  very  much  depressed,  very  low,  com- 
plained she  had  got  no  sleep,  and  was  very  anxious  about 
the  child.  The  child  was  ill  about  a  fortnight  before  Mrs. 
Macleod  died.  No  doctor  attended  either  Mrs.  Macleod  or 
the  boy.  I  was  not  present  when  Dr.  Walker  came,  I  left  a 
little  before  seven  and  returned  about  nine.  She  died  about 
a  quarter  before  ten.  I  saw  her  about  five  o'clock  on  the 
day  of  her  death  lying  on  the  hearth  rug  in  the  drawing- 
room  ;  I  threw  a  ru^  over  her.  She  appeared  to  be  then 
wandering  in  her  mind.  I  also  saw  her  at  three  o'clock 
when  there  was  also  a  little  wandering,  but  she  was  not  so 
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bad  as  at  five,  I  saw  her  in  the  morning  and  she  then  said 
she  felt  very  ill.  While  the  child  was  ill  she  did  nothing 
but  wait  on  the  child,  of  which  she  was  very  fond.  When 
I  returned  at  nine  o'clock,  Dr.  Walker  and  Dr.  Maclaren 
were  there.  I  saw  then  if  she  was  not  dead  she  was  very 
near  it.  She  was  lying  at  the  foot  of  the  stairs  covered  with 
rugs. 

Cross-examined, — The  doctors  were  endeavoring  to  rouse 
her  up.  I  remember  talking  to  her  about  the  wedding.  She 
told  me  to  be  sure  to  awake  her  at  twelve  as  she  was  going 
bjr  the  half-past  one  train  to  Nottingham,  to  the  wedding ; 
this  was  at  three  o'clock,  and  I  expect  it  was  half-past  one 
in  the  day  she  meant,  she  did  not  seem  to  know  the  nour. 

William  Rushton  (Cecil  street,  assistant  to  Mr.  Joe  Todd, 
druggist),  said,  I  know  Dr.  Macleod.  He  came  to  our  shop 
on  tne  14th  of  October  last,  asked  for  twenty  grains  of  mu- 
riate of  morphia^  and  I  supplied  him  with  it.  I  weighed  it 
and  put  it  into  a  small  stopper  bottle ;  I  believe  the  bottle 
produced  to  be  the  same.  It  has  a  label  on  with  the  words 
*'  morphia  muries.^^  He  said  muriate  qf  morphia.  If  he 
had  asked  for  morphia  simply  I  would  have  given  him  the 
same.  I  was  about  to  put  on  a  fresh  label,  and  he  said  he 
would  rather  the  old  label  remained  the  same  as  the  bottle 
belonged  to  a  medicine  chest.  I  charged  him  eightx>enee 
for  it — the  price  usually  charged  to  a  medical  man ;  the 
twenty  grains  tilled  the  bottle. 

Mr.  Walker  said :  I  am  a  surgeon  and  honorary  surgeon 
to  the  dispensary ;  had  never  attended  Mrs.  Macleod  pro- 
fessionally before  the  day  of  her  death.  On  the  15th  of 
October,  about  seven  o'clock  in  the  evening,  the  prisoner 
called  for  me,  being  about  the  nearest  doctor  to  wnere  he 
lived.  He  said  his  wife  was  very  ill,  he  was  afraid  she  had 
537]  taken  too  much  morphia,  and  asked  me  *to  go  with 
him  and  I  did  so.  On  the  way  from  my  house  to  the  pris- 
oner's  had  a  conversation  with  him ;  he  said  his  wife  had 
been  attending  upon  a  sick  child,  and  she  had  very  little 
sleep  for  about  a  week ;  that  she  was  in  a  very  excited  state, 
and  that  he  had  given  her  some  morphia  to  make  her  sleep, 
he  did  not  know  now  much.  He  had  given  her  one  gram 
at  first  and  he  had  given  her  several  unknown  doses  every 
half  hour ;  he  said  ne  guessed  the  quantities ;  he  said  he 
had  given  the  first  dose  about  four  o'clock,  but  it  took  no 
effect,  she  had  not  been  sent  to  sleep  and  she  did  not  go  to 
sleep  till  after  the  last  dose.  That  was  all  the  conversation 
they  had.  Prisoner  then  appeared  to  be  in  a  very  excited 
state.    The  drawing-room  was  down  stairs,  and  I  tnere  saw 
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Mrs.  Macleod  on  the  hearthrug  before  the  fire  with  a  blanket 
over  her.  She  was  in  a  state  of  coma,  her  breathing  was 
difficult,  she  was  livid  in  her  face  and  her  pupils  were  con- 
tracted, I  failed  to  arouse  her  by  shaking  her,  and  went  for 
my  stomach  pump  and  injected  hot  water,  and  what  came 
back  was  the  color  of  port  wine.  Dr.  Macleod  said  he  had 
given  her  the  morphia  in  ^ort  wine.  Was  away  for  my 
stomach  pump  about  five  minutes,  and  when  I  returned  she 
was  lying  in  the  lobby  covered  with  a  blanket.  Went  on 
doing  all  I  could  to  arouse  her,  aided  by  the  prisoner,  by 
applying  mustard  plasters  to  her  legs  and  ammonia  to  her 
nostrils.  We  failed  to  arouse  her,  and  I  sent  for  Dr.  Mac- 
laren  at  haU-^ast  eight.  He  arrived  and  we  injected  into 
one  of  the  veins  atropine  (an  alkaloid  of  belladonna),  to 
counteract  the  effects  of  the  morphia.  When  I  first  arAvcd 
I  could  not  tell  whether  her  case  was  hoi)ele38  or  not  In 
my  opinion  the  deceased  died  from  morphia.  I  made  a 
post  mortem  examination  in  conjunction  with  Dr.  Maclaren. 
The  vost  mortem  was  consistent  with  death  from  morphia, 
and  there  was  no  other  cause  perceptible.  In  my  opinion 
death  resulted  from  poisoning  by  morphia.  All  tne  organs 
were  healthy.  ^  Morphia  is  given  to  produce  sleep  and  sQlay 
pain.  Sometimes  it  is  given  generally  for  affections  of  the 
nervous  system.  It  is  a  medicme  well  known,  about  equally 
known  with  atropine.  He  had  no  conversation  with  Dr. 
Macleod  about  the  little  bottle  produced;  Dr.  Maclaren, 
who  took  charge  of  it,  had  seen  the  bottle,  and  as  far  as  the 
appearance  went  it  might  contain  about  three  grains.  I 
have  not  very  often  administered  morphia;  it  is  a  very 
ticklish  thing  fco  deal  with.  I  know  it  to  be  dangerous, 
and  I  have  not  used  it  much.  A  grain  has  proved  fatal ; 
generally  speaking  a  weak  woman  would  not  stand  so 
much  as  a  strong  man.  Sometimes  a  i)er8on  suffering  from 
disease  would  stand  more  than  a  healthy  person.  From 
reading,  I  know  that  one  grain  and  less  have  proved  fatal, 
and  twenty  grains  have  not.  I  don't  recoUect  having  any 
conversation  with  Dr.  Macleod  about  whether  he  had  given 
his  wife  morphia  before.  In  my  opinion  prisoner  adminis- 
tered the  morphia  in  too  great  a  cjuantity.  It  is  very  difficult 
to  measure  the  weight  of  morphia  by  me  eye,  it  should  be 
done  by  being  weighed. 

Cross-examined. — The  prisoner  defended  what  he  had 
done,  *and  was  not  conscious  of  having  made  any  [538 
blunder.  There  is  a  wide  difference  as  to  the  mode  of  toeat- 
ment  by  morphia;  opium  is  used  in  cases  of  nisomnia; 
morphia  generally  affects  the  patient  rapidly,  much,  how- 
8  Bng.  Rep.  75 
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ever,  depends  on  whether  there  was  much  solid  food  in  the 
stomach  of  the  patient. 

Dr.  Roderick  Maclaren  said,  I  am  a  physician  and  gradu- 
ate of  Edinburgh  University.  Saw  Mrs.  Macleod,  the  de- 
ceased, a  little  Defore  nine  on  the  15th  of  October ;  she  was 
in  the  state  described  by  Mr.  Walker.  Was  present  at  the 
post  Tnortem  examination ;  in  my  opinion,  opium,  in  some 
form,  was  the  cause  of  death ;  the  prisoner  gave  me  the 
bottle  produced ;  it  then  contained  three  and  a  half  grains 
of  morphia ;  he  also  told  me  that  he  had  given  deceased  one 
grain  at  four  o'clock,  which  he  weighed,  and  then  larger 
doses  without  weighing  them,  up  to  half-past  six.  He  said 
she  had  not  been  m  the  habit  of  taking  morphia.  I  have 
had  considerable  practical  experience  in  administering  mor- 
phia, and  in  my  opinion  his  mode  of  treating  Mrs.  Ifocleod 
was  not  a  proper  one,  the  doses  were  excessive ;  if  three  or 
four  grains  of  morphia  are  administered,  the  effect  generally 
takes  place  in  about  twenty  or  thirty  minutes. 

This  was  the  case  for  the  prosecution. 

Denman,  J.,  in  summing  up  the  case  to  the  jury,  said,  the 
law  was  this,  whether  a  man  be  a  medical  man  or  not,  if  he 
dealt  with  dangerous  medicines  he  was  bound  to  use  them  with 
proper  skill,  and  was  bound  to  bring  proper  care,  and  employ 
proper  caution,  so  that  persons  should  not  be  endangered  bv 
want  of  skill,  on  his  part,  or  want  of  caution  or  care  in  deal- 
ing with  those  deadly  ingredients.  Whether  it  be  deadly 
weapons,  or  drugs,  the  law  was  the  same,  and  it  made  no 
diflEerence  whether  a  medical  man  was  dealing  with  a  patient 
or,  as  a  volunteer,  dealing  with  a  friend  or  with  his  wife. 
The  jury  might  be  enlightened  by  looking  at  the  relations 
between  the  jjarties,  and  he  was  by  no  means  prepared  to 
say  that,  in  judging  of  the  evidence,  it  would  not  enlighten 
them  very  much,,  and  enable  them  to  appreciate  the  evidence 
on  the  main  point,  whether  the  man  did  not  do  his  best,  not 
in  the  sense  of  doing  a  bad  best — but  doing  a  good  best,  he 
being  a  medical  man,  and  therefore  likely  to  know  whether 
a  drug  was  likely  to  be  dangerous  in  the  quantity  adminis- 
tered or  innocuous.  There  was  ample  evidence  that  the 
death  of  the  deceased  was  caused  by  morphia.  There  was 
great  difference  of  oi)inion  as  to  the  quantity  of  the  drug 
which  could  be  administered  safely ;  nowever,  if  the  jury 
were  satisfied  that  the  death  was  caused  by  morphia ;  and 
if  it  was  administered  without  proper  care,  skill,  and  cau- 
tion, and  without  a  proper  knowledge  of  morphia  by  the 
prisoner — whether  in  the  weighing  ot  the  drug,  or  in  any 
other  way  that  would  be  clear  negligence— he  would  not 
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use  the  term  '*  gross  negligence,"  becauseit  was  liable  to  mis- 
interpretation—and  if  that  was  so,  the  prisoner  would  be  guilty 
of  manslaughter.  But  if  the  drug  was  administered  without 
*want  of  skill  and  intending  to  do  for  the  best— doing  [539 
nothing,  in  fact,  a  skilful  man  might  not  do — ^then  ii  the 
jury  merely  thought  it  was  some  error  of  judgment  which 
anybody  might  have  committed,  the  prisoner  should  be 
acquitted. 

Not  guilty. 


[12  Cox's  Criminiil  Cases,  661.] 

COURT  OF  EXCHEQUER. 

June  7  and  8, 1878. 

'''Ex  parte  Huguet.  [551 

MiUradUum  Aet^^Z  A  84  Ftef.  e.  62—lhUif  of  poUee  magktraU^Hu  decinon  not 
reviewabie — DepotUum  of  a  viine8$  examiMd  at  a  former  hearing  before  a  different 
police  magittraU. 

By  the  88  ^  84  Vict.  c.  62  (The  Extradition  Act)  when  a  fiigltiye  criminal  is 
brought  before  a  police  magistrate,  the  latter  is  to  hear  the  case  in  the  same  manner 
and  to  have  the  same  jurisdiction  and  powers,  as  near  as  may  be,  as  if  the  pris- 
oner were  brought  before  him  charged  with  an  indictable  offence  committed  in 
England. 

Hild,  upon  a  rule  for  a  haheae  corpus,  upon  a  committal  by  a  ^police  magis-  [AA9 
trate,  Uiat  as  this  is  not  a  court  of  appeal  in  such  a  case  it  will  not  Question  the  judg- 
ment of  the  magistrate  if  the  case  was  within  his  jurisdiction  ana  there  was  any 
evidence  to  supoort  his  decision. 

Upon  such  a  nearing,  a  witness  gave  his  evidence  before  a  police  magistrate  (})  in 
the  presence  of  the  accused  and  signed  his  deposition.  The  further  heariuf  of  the 
case  was  then  adjourned,  and  on  the  adjournment  day  the  furUier  hearing  was 
resumed  before  6.,  another  police  magistrate,  but  as  the  witness  before  examined 
before  A.  refused  to  attend  and  had  gone  abroad,  his  deposition  made  before  A.  was 
proved  to  have  been  duly  taken  and  was  read  as  part  of  the  case  against  the  accused, 
whereupon,  additional  evidence  having  been  taken,  the  prisoner  was  committed  to 
the  Miadlesex  House  of  Detention  pursuant  to  the  act. 

Eeld,  per  Martin  and  Pollock,  BB.  (Kelly,  C.B.,  dubitante),  that  the  deposition  so 
taken  at  the  former  hearing  by  A.  was  properly  receivable  by  B.  upon  the  subse- 
quent hearing.  ' 

(1)  By  sect.  1  of  the  88  A  84  Vict.  c.  62,  it  is  enacted  that  "a  requisition  for  the 
surrender  of  a  furtive  criminal  of  any  foreign  state  who  is  in,  or  suspected  of  being 
in,  the  United  Kmgdom,  shall  be  made  to  the  Secretary  of  State  by  some  person 
recognized  by  the  Secretary  of  State  as  a  diplomatic  representative  of  that  foreii^n 
state.  A  Secretary  of  State  may,  by  order  under  his  hand  and  seal,  signifjr  toa  police 
magistrate  that  such  requisition  has  been  made,  and  require  him  to  issue  his  warrant 
for  the  apprehension  of  the  fugitive  criminal,"  Ac 

Sect.  9.  *'  When  a  fugitive  criminal  is  brought  before  the  police  magistrate,  the 
police  magistrate  shall  near  the  case  in  the  same  manner,  and  have  the  same  jurisdic- 
tion and  power,  as  near  as  may  be,  as  if  the  prisoner  were  brought  before  hin^  charged 
with  an  indictable  offence  committed  in  England,"  Ac. 

Sect  10.  "In  the  case  of  a  furtive  criminal  accused  of  an  extradition  crime,  if  the 
foreign  warrant  authorizing  the  arrest  of  such  criminal  is  duly  authenticated,  and 
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Upon  a  former  day  Besley  obtained  a  rule  nisi  for  a  writ 
of  hcbbeas  corpus  to  bring  up  Ernest  Etienne  Huguet,  a 
Frenchman  in  custody  of  tne  Governor  of  the  House  of  De- 
tention, upon  a  warrant  of  Sir  Thomas  Henry  under  the 
provisions  of  33  &  34  Vict  c.  52  (an  act  to  amend  the  law 
relating  to  the  extradition  of  criminals),  in  order  that  he  may 
be  discharged  from  custody. 

It  appeared  from  the  afSdavits  that  the  applicant,  who  is  a 
6531  ^French  subject,  left  Prance  and  came  to  England  in 
April,  1872,  having  in  his  possession  the  sum  of  27,000f., 
bemg  at  that  time  a  banker  in  Paris  and  the  editor  ani  pro- 
prietor of  a  newspaper  called  L' Avenir  Liberal ;  that  whilst 
m  England  he  was  adjudged  by  the  Prench  courts  to  be  a 
fraudulent  bankrupt  and  was  ordered  to  be  put  upon  his 
trial  for  fraudulent  bankruptcy.  A  requisition  was  accord- 
ingly made  by  the  Prench  authorities  to  the  Poreign  Secre- 
tary (Lord  Granville)  of  this  country,  and  thereupon  he 
made  an  order  requiring  a  police  magistrate  to  issue  his 
warrant  for  the  apprehension  of  the  applicant.  A  warrant 
was  accordingly  issued,  and  he  was  brought  before  Mr. 
Vaughan,  one  of  the  police  magistrates  at  Bow  street  Evi- 
dence was  then  taken,  and  Mons.  de  Monchairville,  the 
official  assignee  in  Prance  under  the  bankruptcy,  gave  evi- 
dence of  all  the  facts  connected  with  such  bankruptcy  of  an 
official  nature.  He  was  cross-examined  by  the  counsel  of 
the  applicant,  and  he  signed  his  deposition  in  due  foroL 
The  further  hearing  of  the  case  was  then  adjourned,  and 
upon  the  adjourned  meeting  Sir  Thomas  Henry  presided. 
TJpon  that  occasion  a  qug,ntity  of  Prench  documentary  evi- 
dence was  produced,  and  a  Mons.  Adolphe  Moreau,  counsel 

such  evidence  is  produced  as  (subject  to  the  {N*oyi8ions  of  this  act)  would,  aooord* 
loff  to  the  law  of  England,  justuFjr  the  committol  for  trial  of  the  prisoner  if  the 
crime  of  which  he  is  accused  had  been  committed  in  England,  the  police  magis- 
trate shall  commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 
....  If  he  commits  such  criminal  to  prison,  he  shall  commit  him  to  the  Middlesex 
House  of  Detention,  or  to  some  other  prison  in  Middlesex,  there  to  await  the  war- 
rant of  the  Secretary  of  State  for  his  surrender,  and  shall  forthwith  send  to  a 
Secretary  of  State  a  certificate  of  committal,  and  such  report  upon  the  case  as  he 
may  think  fit" 

Sect  11.  If  a  police  magistrate  commits  a  fugitive  criminal  to  prison,  he  shall  in- 
form such  crimiiud  that  he  will  not  be  surrendered  until  after  the  expiration  of  fifteen 
days,  and  that  he  has  a  right  to  apply  for  a  writ  of  hahetu  eorpna.  Upon  the  expira- 
tion of  the  said  fifteen  days,  or  if  a  writ  of  habeas  oorpua  is  issued,  aiber  the  decision 
of  the  court  upon  the  return  of  the  writ  as  the  case  may  be,  or  sSter  such  further 
period  as  may  be  allowed  in  either  case  by  a  Secretary  of  State,  it  shaU  be  lawful  for  a 
Secretary  of  State  by  warrant  under  his  hand  and  seal  to  order  the  fugitiye  criminal 
(if  not  delivered  on  the  decision  of  the  court)  to  be  surrendered  to  such  person  as  may 
in  his  opinion  be  duly  authorized  to  receive  the  fugitive  criminal  by  the  foreign  stale 
from  the  requisition  for  his  surrender  proceeded ;  and  such  fugitive  criminal  shall  be 
surrendered  accordingly. 
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to  the  French  Embassy  in  London,  gave  evidence  of  the 
French  law  upon  the  subject,  and  thereby  established  the 
fact  that  the  applicant  had,  according  to  the  evidence,  made 
himself  amenable  to  the  charge  of  being  a  fraudulent  bank- 
rupt. Mons.  de  Monchairville  was  not  required  to  give  evi- 
dence before  Sir  Thomas  Henry  as  he  had  before  given  it 
before  Mr.  Vaughan,  for  it  appeared  that  at  the  adjourn- 
ment of  the  former  hearing  he  announced  that  he  would  not 
again  attend,  and  would  go  to  Paris,  and  he  did  not  in  fact 
again  attend.  Upon  this,  Mr.  Humphries,  the  second  clerk 
at  Bow  street,  deposed  to  the  due  taking  of  the  deposition 
of  Mons.  de  Monchairville  before  Mr.  Vaughan,  and  to  his 
cross-examination  on  behalf  of  the  applicant.  Upon  this 
proof  Sir  Thomas  Henry  received  in  evidence  the  deposition 
so  made,  and  the  case  being  complete  he  committed  the  ap- 
plicant to  the  Middlesex  House  of  Detention  to  await  the 
warrant  of  the  Secretajy  of  State  for  his  surrender  (*).  The 
rule  was  moved  upon  tne  grounds — ^First,  that  there  was  not 
sufficient  evidence  of  the  commission  of  any  ofience  justify- 
ing the  application  of  the  Extradition  Act,  1870 ;  secondly, 
that  Sir  Tnomas  Henry  had  no  jurisdiction  to  act  upon  any 
deposition  not  taken  before  himself. 

The  Attorney-Oeneral  (Sir  J.  D.  Coleridge,  Q.C.)  and 
Bowen  showed  cause :  If  the  magistrate  had  jurisdiction 
to  inquire  into  the  case,  this  court  wiU  not  interfere  with 
the  result  at  which  he  has  arrived.  It  is  clear  that  he  had 
such  jurisdiction  to  inquire,  and  it  was  for  him  alone  to 
form  an  opinion,  precisely  as  it  would  have  been  if  the 
charge  had  been  of^an  oflEence  committed  in  this  country, 
and  the  inquiry  had  been  one  with  a  view  to  a  committal  to 
triaL  The  question  of  whether  or  not  *there  v&^, prima  [554: 
fade  case  is  one  entrusted  entirely  to  the  magistrate :  (Reg, 
V.  BoUon^  1  Q.  B.,  66).  As  regards  the  second  objection, 
that  Sir  Thomas  Henry  did  not  hear  the  whole  of  the  evi- 
dence, and  that  he  acted  upon  the  evidence  of  Mons.  de 
Monchairville,  who  was  examined  on  a  previous  day  before 
another  magistrate,  there  is  nothing  oDJectionable  in  his 
having  done  so,  and  the  case  of  Meg.  v.  Vidil  (9  Cox's 
Crim.  Cas.  4J  is  in  point.  There  the  prisoner  was  indicted 
for  unlawfully,  maliciously,  and  feloniously  cutting  and 
wounding  Alfred  John  de  Vidil,  with  intent  to  murder  him. 
A  witness  being  too  ill  to  travel,  it  was  proposed  to  read  his 
deposition,  and  the  ma^gistrate's  clerk  being  examined,  he 
said  that  he  was  the  chief  clerk  at  Bow  street,  and  that  on 
the  16th  day  of  July  he  went  down  to  Twickenham,  in  con- 

(')  See  note  on  preceding  pAge. 
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sequence  of  the  illness  of  the  witness  Rivers.  That  the 
prisoner  was  then  in  custody ;  that  the  charge  against  him 
was  for  unlawfully,  maliciously,  and  feloniously  cutting 
and  wounding  one  Alfred  John  de  Vidil,  with  intent  to  mur- 
der him  ;  that  the  charge  was  made  at  Bow  street,  before 
the  magistrate  there,  and  that  in  consequence  of  the  illness 
of  the  witness,  the  prisoner  was  taken  down  to  Twickenham, 
and  the  witness's  aeposition  was  taken  before  two  county 
magistrates,  in  the  presence  and  hearing  of  the  prisoner,  and 
signed  by  them ;  and  that  subsequently,  upon  a  further  in- 
vestigation at  Bow  street,  the  prisoner  was  committed  by 
the  magistrate  here.  Upon  this  it  was  objected  by  Serjt. 
Ballantme  that  the  deposition  could  not  be  read,  the  11  &  12 
Vict.  c.  42,  enacting  tiiat  in  all  cases  where  any  person  shall 
appear  or  be  brought  before  any  justice  or  justices  of  the 
peace,  charged  with  any  indictable  oflfence,  &c.,  before  he  or 
they  shall  commit  such  accused  person  to  prison  for  trial 
he  shall  in  the  presence,  &c.,  take  the  statement  on  oath, 
&c.,  and  shall  put  the  same  into  writing,  and  such  deposi- 
tion, &c.,  shall  be  signed  by  the  justice  or  justices  taking 
the  same ;  and  he  contended  that  the  meaning  of  this  was, 
that  the  deposition  should  be  taken  by  the  magistrate  before 
whom  the  charge  is  made  and  by  whom  the  prisoner  is  com- 
mitted, and  that  in  that  case  there  was  the  intervention  of 
other  magistrates  for  the  purpose  of  taking  that  single  depo- 
sition, those  magistrates  not  being  the  magistrates  before 
whom  the  charge  was  made  or  by  whom  the  prisoner  was 
committed.  Mr.  Justice  Blackburn,  however,  said,  *'Iam 
of  opinion  that  it  was  not  intended  by  the  two  sections  re- 
ferred to  (17  &  18]  to  confine  the  admissibility  of  a  deposi- 
tion to  the  case  of  a  person  examined  before  the  magistrate 
before  whom  the  charge  is  made,  and  who  commits  the  pris- 
oner for  trial.  The  meaning  of  the  provision  in  the  act  is 
this,  that  when  a  witness  may  be  in  a  distant  part  and  too 
ill  to  travel,  the  magistrate  or  magistrates  acting  for  that 
locality  may  take  the  examination,  of  course  in  the  presence 
of  the  accused,  and  with  the  formalities  enjoined,  and  return 
it  to  the  proper  quarter.  Here  the  deposition  was  read  over 
to  and  signed  by  the  witness,  and  also  signed  by  the  justices 
555]  taking  *tne  same.  It  waff  taken  in  the  presence  of  the 
prisoner,  and  he  had  full  opportunity  of  cross-examining. 
It  seems  to  me  that  all  that  is  necessary  has  been  complied 
with,  and  I  shall  allow  the  deposition  to  be  read."  That 
case  quite  disposes  of  this  objection.  The  case  of  Heg,  v. 
Watis  (33  L.  J.,  63,  M.  C.)  is  not  in  point,  for  in  that  case 
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the  court  held  that  the  depositions  had  not  really  been  taken 
in  the  presence  of  a  magistrate. 

Chambers^  Q.C.,  ^ndBesley  for  the  applicant :  This  conrt 
will  examine  the  decision  of  the  committing  magistrate,  and 
if  it  finds  that  the  magistrate  has  acted  upon  insufficient 
materials,  and  has  come  to  a  wrong  decision  it  will  interfere, 
otherwise  the  right  to  a  writ  of  habeas  corpus  is  illusory. 
They  argued  that  the  materials  before  the  magistrate  were 
insufficient  to  prove  any  crime  for  which  in  this  country  the 
applicant  might  be  committed  for  trial.  As  regards  the 
second  point,  that  Sir  Thomas  Henry  had  no  jurisdiction  to 
act  upon  a  deposition  not  taken  by  him — ^the  case  of  Reg. 
V.  De  Vidilis  no  authority  because  it  was  decided  upon 
wholly  different  materials.  It  cannot  be  that  one  magistrate 
mav  teke  a  deposition,  and  another  may  judge  of  its  relevancy 
and  importance ;  if  this  were  so,  a  case  may  be  heard  at  a 
dozen  different  adjournments  by  a  dozen  different  magis- 
trates, 

Kelly,  C.B.:  I  am  of  opinion  that  this  rule  should  be 
discharged.  It  has  been  said  by  the  attorney-general  that 
as  there  was  evidence  before  the  magistrate  of  a  fraudulent 
bankruptcy,  his  jurisdiction  to  make  his  warrant  of  com- 
mitment cannot  be  impeached.  No  arguments  have  been 
addressed  to  us  with  regard  to  our  jurisdiction  to  deal  with 
a  case  like  this,  but  it  is  said  that  if  a  magistrate  had  juris- 
diction to  hear,  we  have  no  power  to  interfere.  This,  how- 
ever, is  stated  in  terms  rather  too  wide.  Suppose,  for  in- 
stance, a  charge  be  made  against  a  foreigner  residing  in  this 
country  for  a  murder  committed  by  him  in  France,  and  that 
when  It  came  before  the  magistrate  it  should  appear  that 
the  party  survived  more  than  a  twelvemonth ;  I  am  of  opin- 
ion that  that  would  be  a  subject  of  extradition,  and  that  if 
the  magistrate  were  to  make  his  warrant  for  his  detention, 
we  could  not  interfere.  Where,  however,  there  is  evidence 
of  experts  in  French  law  which  shows  a  crime  committed  in 
France,  which  if  committed  here  would  be  punishable  by 
our  law,  we  have  no  right  to  question  the  truth  of  the  testi- 
mony. In  such  a  case  it  is  for  the  magistrate  to  decide,  and 
although  we  may  think  that  the  case  is  very  inconclusive, 
we  cannot  interfere.  He  is  the  only  party  authorized  to  de- 
cide upon  the  facts.  Such  being  the  law,  what  are  the  ob- 
jections ?  It  appears  that  the  applicant  was  charged  with 
fraudulent  bankruptcy,  and  the  first  question  is.  Had  he 
been  guilty  according  to  law?  Now  upon  that  I  cannot 
bring  myself  to  entertain  a  doubt.  (His  lordship  then  re- 
viewed the  evidence  upon  this  point).     Then  there  is  another 
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objection.  It  appears  that  in  the  course  of  the  proceedings 
556]  the  evidence  of  a  gentleman  named  *MonchairviIle  was 
taken  before  another  magistrate  than  the  one  who  ultimately 
decided  the  case.  Now  the  receiving  of  such  evidence  is 
certainly  almost  entirely  contrary  to  practice.  If  evidence 
is  to  be  acted  upon,  it  should  be  heard  by  the  committing 
magistrate,  and  he  ought  not  to  act  upon  any  deposition 
taken  before  another  magistrate;  and  except  in  the  case 
of  Rea.  V.  De  VidU^  before  my  Brother  Blackburn,  I  know  of 
no  other  case  of  a  similar  description ;  and  notwithstanding 
the  opinion  of  my  Brother  Martm,  I  entertain  great  doubt 
whether  the  deposition  of  M.  de  Monchairville  was  admissi- 
ble in  evidence  oefore  Sir  Thomas  Henry.  But  I  accede  to 
the  attorney-general's  argument,  that  if  there  was  sufficient 
evidence  before  Sir  Thomas  Henrv  without  that  deposition, 
then  it  becomes  immaterial,  and  I  think  that  there  was  suf- 
ficient evidence  without  it.  Under  these  circumstances  the 
objection  fails. 

Martin,  B.:  I  am  of  opinion  that  the  law  has  been  cor- 
rectly laid  down  in  the  cases  cited.  The  question  is,  Was 
this  a  proceeding  within  the  jurisdiction  of  Sir  Tliomas 
Henry  ?  I  don't  say  that  if  there  had  been  no  evidence  before 
him,  or  he  had  acted  contrary  to  law,  we  would  not  have 
discharaed  the  prisoner ;  but  it  appears  to  me  that  all  the 
proceedings  have  been  properly  taken.  This  is  not  a  court 
of  appeal  from  his  decision,  and  it  is  for  him  to  decide 
whether  or  not  the  evidence  is  sufficient.  It  has,  however, 
been  strongly  insisted  that  the  evidence  taken  before  Mr. 
Vaughan  was  not  admissible  before  Sir  Thomas  Henry  so  as 
to  enable  him  to  act  upon  it.  Now,  I  don't  mean  to  express 
any  positive  opinion,  out  I  think  that  such  evidence  was 
admissible  at  common  law.  The  witness  who  has  made  a 
deposition  upon  oath  will  not  appear,  but  goes  abroad. 
Here  is  an  inquiry  in  the  same  matter  between  tne  same  par 
ties,  and  the  witness's  deposition  is  admissible  at  common 
law.  The  argument  as  to  the  provisions  of  the  criminal 
statutes  is  not  applicable;  their  provisions  were  intended 
merely  for  the  convenience  of  proof.  This  certainly  is  my 
own  impression. 

Pollock,  B.  :  I  also  think  that  this  rule  should  be  dis- 
charged. The  statute  points  out  the  mode  of  proceeding, 
and  it  directs  that  the  case  is  to  be  treated  by  the  magistrate 
in  the  same  way  as  though  it  were  a  hearing  of  an  ordinary 
case  with  a  view  to  a  committal  to  trial.  As  regards  the 
evidence  taken  before  Mr.  Vaughan :  this  was  taken  in  the 
presence  of  the  prisoner,  and  I  should  have  thought  that  it 
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was  receivable.  But  whether  it  was  so  or  not,  it  there  were 
other  sufficient  evidence,  it  may  be  disregarded.  This  is 
not  like  the  case  of  the  admission  upon  a  trial  of  improper 
evidence  upon  which  a  j  arv  mav  have  acted.  This  was  only 
a  preliminary  inquiry,  and  if  the  ma^strate  had  sufficient 
materials  we  cannot  question  his  decision. 

liiUe  discharged. 

Attorney  for  the  applicant :  ff.  C.  L.  Bebb. 

Attorney  for  the  Crown :  The  Solicitor  to  the  Treasury. 


[12  Cox's  Criminal  Cases,  574.] 

COURT  OF  QUEEN'S  BENCH. 

Monday,  Nov.  lY,  1878. 

*Reg.  v.  Roberts.  [574 

J^aymefd  o/eoBis  ofproueuHon  out  ofmoneff  fmmd  on  prtMoner — Prwnur  adjudicaied 
btmkmpt  befort  conndcHon — JUghi  of  TnttUe  in  batdaruptey  to  money  found  on 
pruoner^Aet  for  Aboliium  of  Forfeiture  for  Treaton  and  Felony,  ISIO  (83  <l&  S4« 
Vict,  c.  28),  ».  ^--Bankruptcy  Act,  1869  (82  A  88  Vict,  e.  71),  ».  17. 

After  the  oonyiction  of  a  prisoner  for  felony  the  Central  Criminal  Court  made  an 
order,  nnder  sect.  8  of  88  ds  84  Vict  c.  28,  for  the  payment  of  the  costs  of  the  pros- 
ecution ont  of  the  moneys  found  on  the  prisoner  at  the  time  of  his  apprehension. 

The  yalidity  of  this  order  being  qoestioned  by  the  trustee  in  bankruptcy  of  the 
prisonei's  estate,  on  the  ground  that  the  prisoner  had  been  abjudicated  a  bankrupt 
Detween  the  dates  of  his  apprehension  and  conviction,  and  that  on  such  adjudication 
all  his  property  vested  in  the  trustee : 

Held,  that  the  order  was  rightly  made,  the  trustee,  on  adiudication  of  bankruptcy, 
taking  the  property  of  the  bankrupt  prisoner,  subject  to  the  possibility  of  the  crim- 
inal court  making  the  order  in  question. 

Qutere,  whether  such  an  order  would  be  valid  if  the  prisoner  were  abjudicated 
bankrupt  in  respect  of  an  act  of  bankruptcy  conmdtted  before  his  apprehension. 

In  this  case  a  rule  nisi  had  been  obtained,  calling  upon 
the  justices  of  the  Central  Gnminal  Court  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  this 
court  an  order  made  at  the  general  session  of  the  delivery  of 
the  Queen's  gaol  of  Newgate,  holden  on  the  5th  day  of  May, 
1873,  whereby  it  was  ordered  that  the  costs  incurred  in  the 
prosecution  of  one  William  Alexander  Roberts,  for  feloni- 
ously forging  an  order  for  the  payment  of  £11,500,  should 
be  paid  out  of  moneys  found  on  Roberts  upon  his  appre- 
hension, as  far  as  such  moneys  should  extend. 

From  the  affidavits  filed  in  the  matter,  it  appeared  that 
Roberts  was  taken  into  custody  on  the  14th  day  of  April, 
1873,  on  a  charge  of  having  forged  and  altered  a  check  for 
£11,600.  After  several  remands,  he  was  finally  committed 
for  trial  at  the  Central  Criminal  Court.  On  the  24th  day  of 
8  Eng.  Rep.  76 
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April  he  was  adjudicated  a  bankrupt  at  the  London  Bank- 
575]  ruptcy  Court,  and  on  the  8th  day  of  May  a  *tru8tee  of 
the  bankrupt's  estate  was  appointed.  On  the  same  day  on 
which  the  trustee  was  appointed,  but  later  on  that  day, 
Roberts  was  found  guilty  of  felony  at  the  Central  Criminal 
Court,  and  sentenced  to  twelve  years'  penal  servitude.  On 
the  9th  of  June  an  application  was  made,  on  the  part  of  the 

Srosecution,  to  the  Central  Criminal  Court,  for  an  order  for 
le  i)ayment  of  the  costs  of  the  prosecution  out  of  the  moneys 
found  upon  the  prisoner  on  his  apprehension,  and  then 
taken  from  him,  under  sect.  3  of  the  Act  for  the  Abolition 
of  Forfeiture  for  Treason  and  Felony  (33  &  34  Vict  c.  26), 
and  the  court  made  the  order  asked  for. 

It  did  not  appear  when  the  act  of  bankruptcy  was  com- 
mitted on  which  the  prisoner  was  adjudicated  a  bankrupt. 

Oiffard^  Q.C.,  and  Poland^  now  showed  cause  against 
the  rale :  Sect.  3  of  the  act  to  abolish  forfeitures  for  treason 
and  felony,  and  to  otherwise  amend  the  law  relating  thereto 
(33  &  34  Vict.  c.  23J,  provides  that  it  shall  be  lawful  for  any 
court  by  which  juagment  shall  be  pronounced  or  recorded 
upon  the  conviction  of  any  person  for  treason  or  felony,  in 
addition  to  such  sentence  as  may  otherwise  by  law  be  passed, 
to  condemn  such  person  to  the  payment  of  the  whole  or  any 
part  of  the  costs  or  expenses  incurred  in  or  about  the  prose- 
cution and  conviction  of  the  offence  of  which  he  shall  be 
convicted,  if  to  such  court  it  shall  seem  fit  so  to  do ;  and 
the  payment  of  such  costs  or  expenses,  or  any  part  thereof, 
may  be  ordered  to  be  made  by  the  court  out  of  any  moneys 
taken  from  such  person  on  his  apprehension.  This  section 
clearly  gave  the  Central  Criminal  Court  power  to  make  the 
order  now  soiight  to  be  quashed. 

Metcalfe  Q.C.  (with  whom  was  Ordham)  was  here  called 
on  to  support  the  rule :  From  the  date  of  the  adjudication 
of  bankruptcy,  i.  e.,  the  24th  day  of  April,  the  prisoner 
was  divested  of  all  his  property,  which  from  that  date 
became  the  property  (1)  of  the  registrar  and  (2)  of  the  trus- 
tee. Sect.  17  of  the  Bankruptcy  Act  of  1869  (32  &  33  Vict, 
c.  71)  enacts  that  "until  a  trustee  is  appointed  the  re^strar 
shall  be  the  trustee  for  the  purposes  of  this  act,  and  imme- 
diately upon  the  order  of  adjudication  being  made,  the 
property  of  the  bankrupt  shall  vest  in  the  registrar.  On 
the  appointment  of  *a  trustee  the  property  shall  forthwith 
pass  to  and  vest  in  the  trustee  appointed." 

[Blackburn,  J.:  So  far  as  any  interest  in  the  prisoner 
himself  was  concerned,  he  could  not,  by  voluntarily  assign- 
ing it,  get  rid  of  its  liability  under  the  Treason  ana  Felony 
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Act,  and  if  that  be  so,  I  do  not  see  how  a  compulsory 
assignment  of  his  property  under  the  Bankruptcy  Act  can 
make  a  difference.] 

The  nrisoner  could  up  to  the  time  of  his  conviction,  dis- 
pose of  his  property  as  he  liked.  In  WhitaJcer  v.  Wishey 
(12  C.  B.,  44)  it  was  held  that  an  assignment  of  a  felon's 
goods,  bona  fide  made  for  a  good  consideration,  after  the 
commission  day  of  the  assizes,  but  before  the  day  on  which 
he  was  actually  tried  and  convicted,  will  pass  the  property. 
At  the  time  of  the  prisoner' s  apprehension  the  money  was  his, 
but  subject  to  the  right  of  the  Central  Criminal  *Court  [576 
to  make  an  order  after  his  conviction,  for  the  payment  of 
the  costs  of  the  prosecution  out  of  it.  But  before  any  such 
order  is  made  the  Bankruptcy  Act  steps  in  and  vests  all  the 
property  of  the  prisoner  absolutely  in  the  trustee ;  the  pris- 
oner, therefore,  had  no  longer  any  property  which  the 
criminal  court  can  lay  hold  oi  by  its  oraer. 

[Blackburn,  J.:  The  trustee  takes  only  that  property 
which  is  the  bankrupt's,  and  if  that  property  is  subject  to 
any  lien  in  favor  of  another  person,  tne  trustee  must  take 
it  subject  to  that  lien. 

QuAiN,  J.:  The  act  says  expressly  that  the  court  may 
order  the  costs  to  be  paid  out  of  whatever  moneys  are 
"taken  from  such  person  on  his  apprehension."] 

That  must  mean  moneys  belonging  to  him — not  moneys 
belonging  to  another  person  which  might  be  found  on  his 
person  at  the  time  of  apprehension. 

[Blackburn,  J.:  Perhaps  that  is  so.  If  the  act  of  bank- 
ruptcy had  taken  place  before  the  prisoner's  apprehension, 
the  i)oint  might  be  more  doubtful ;  but  that  point  does  not 
arise  in  the  present  case.] 

The  prisoner  at  the  time  of  his  apprehension  was  legal 
owner  of  the  moneys,  subject  only  to  a  contingency  which 
might  never  arise. 

pSLAOKBURN,  J.  I  And  the  trustee  holds  them  exactly  as 
the  bankrupt  did.  His  right  to  them  is  neither  greater  nor 
less.  Roberts  held  the  moneys  subject  to  the  contingency 
of  an  order  being  made  after  his  conviction  for  the  payment 
of  the  costs  of  the  prosecution  out  of  them.  After  the  bank- 
ruptoy  the  trustee  held  them  subject  to  the  same  contin- 
gency.] 

Suppose  the  prisoner  hp^nded  over  to  his  attorney  some 
of  the  money  in  nis  possession  at  the  time  of  his  apprehen- 
sion, to  pay  the  costs  of  his  defence,  could  he  Criminal 
Court,  suDsequently  to  his  conviction,  make  an  order  on  the 
attorney  for  the  payment  of  the  costs  of  the  prosecution 
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out  of  the  same  money  ?  This  would  place  attorneys  in  a 
very  awkward  position. 

[Sl AOKBURN,  J. :  I  do  uot  think  that  there  is  any  likeli- 
hood that  the  court  would  make  any  order  having  such  an 
effect  as  that.] 

In  any  case  notice  should  have  been  given  to  the  trustee 
to  show  cause  why  the  cost  of  the  proceedings  shoiUd  not 
be  paid  out  of  the  moneys  taken  from  the  person  of  the 
bankrupt ;  and  on  this  ground  also  it  is  submitted  the  order 
was  wrong. 

Blackburn,  J.:  In  this  case  I  think  the  rule  should  be 
discharged.  I  wish  to  guard  against  being  supposed  to  say 
that  simply  because  money  is  found  on  the  person  of  a 
prisoner  at  the  time  of  his  apprehension,  the  Criminal  Court 
may  make  an  order  for  the  payment  of  the  costs  of  the 
prosecution  out  of  it  I  am  inclined  to  think  that  if  moneys 
belonging  to  some  one  else  are  found  in  his  possession,  e.  g., 
if  the  person  arrested  is  a  banker's  derk  carrying  a  bag  of 
gold  to  the  bank,  the  banker  who  is  the  owner  of  the  money 
would  have  a  right  to  interfere  in  such  a  case  against  any 
order  being  made.  I  also  wish  to  ^ard  myself  a^inst 
being  supposed  to  decide  that  if  the  prisoner  was  adjudicated 
bankrupt  oy  reason  of  an  act  of  bankruptcy  committed  be- 
fore his  arrest,  the  trustee  might  not  have  a  right  to  inter- 
677]  vene.  *Nothing  appears  in  the  present  case  to  raise 
tMs  point.  So  far  as  appears,  the  prisoner  at  the  time  of 
his  arrest  was  in  possession  of  moneys  which  he  might  have 
disposed  of  in  any  way  he  pleased.  Then  sect.  3  of  the  Act 
for  Abolishing  Forfeitures  lor  Treason  and  Felony  provides 
that  such  moneys  shall  be  subject  to  the  power  of  the  Crim- 
inal Court  to  make  an  order  for  the  payment  out  of  them  of 
the  costs  of  the  prosecution.  That  power  may  be  exercised 
by  the  court  notwithstanding  every  eJBfort  which  the  prisoner 
may  make,  whilst  sui  juris ^  to  make  away  with  the  moneys. 
In  case  of  bankruptcy  intervening— not  a  bankruptcy  oy 
reason  of  an  act  of  bankruptcy  antecedent  to  the  arrest — ^the 
trustee  takes  what  was  the  propertjr  of  the  bankrupt,  and 
subject  to  all  the  rights  of  third  parties  previously  existing. 
I  think  there  did  exist  in  the  present  case,  at  the  time  of  the 
adjudication  of  bankruptcy,  a  vested  right,  or  lien,  or  hold, 
by  virtue  of  the  statute,  on  the  moneys  lound  on  the  person 
01  the  prisoner  at  the  time  of  his  arrest,  and  that  conse- 
quently the  order  was  rightly  made. 

QuAiN,  J. :  I  am  of  the  same  opinion.  Sect.  3  of  33  &  34 
Vict.  c.  23,  expressly  enacts  that  "the  payment  of  such 
costs  and  expenses,  or  any  part  thereof,  may  be  ordered  by 
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ther  court  to  be  made  out  of  any  moneys  taken  from  such 
person  on  his  apprehension."  The  facts  of  this  case  show 
that  the  moneys,  out  of  which  the  order  for  paying  the  costs 
of  the  prosecution  was  made,  were  taken  from  the  prisoner 
on  his  apprehension.  The  money,  when  so  taken,  became 
from  that  time  liable  to  have  an  order  made  for  the  payment 
of  the  costs  of  the  prosecution  out  of  it.  It  has  been  argued 
that  that  liability  was  done  away  with  by  the  subsequent 
bankruptcy  of  the  prisoner— a  bankruptcy  taking  place 
subsequently  to  the  apprehension  of  the  prisoner.  1  am  of 
opinion  that  it  was  not,  and  that  the  property  taken  by  the 
trustee  was  subject  to  whatever  contmgency  it  was  subject 
to  before  the  bankruptcy.    Whatever  lien  or  hold  on  tiie 

{)roperty  existed  before  the  bankruptcy  cannot  be  affected  by 
he  oankruptcy  in  the  slightest  degree.  It  would  be  a  very 
different  thmg,  as  observed  bv  my  Brother  Blackburn,  to 
hold  that  the  same  would  be  the  case  as  to  the  property  of  a 
stranger  found  on  the  prisoner  at  the  time  of  his  arrest.  I 
think  the  rule  should  be  discharged. 

Rule  discharged  with  costs. 

Attorneys  for  the  prosecution :  Humphreys  <fe  Morgan. 
Attorneys  for  the  trustee :  Lewis  &  Lewis. 


[12  Cox's  Crimina!  Caaes,  694.] 

CENTRAL  CRIMINAL  COURT. 

Friday,  June  18,  187S. 

(Before  Sir  T.  CHAiiBEaa,  Deputy  Recorder.) 

Reg.  V.  Goldsmith. 

ReatUution. 

The  court  is  bound  by  the  statute  to  order  restitution  of  property  obtained  by 
false  pretences  and  the  subject  of  the  prosecution,  in  whose  hands  soever  it  is  found. 

And  so  likewise  of  property  received  by  a  person  knowing  it  to  have  been  stolen 
or  obtained  by  false  pretences. 

But  the  order  is  strictly  limited  to  property  identified  at  the  trial  as  being  the 
subject  of  the  charge. 

Therefore,  it  does  not  extend  to  property  in  the  possession  of  innocent  third  per- 
sons which  was  not  produced  and  identified  at  the  trial  as  being  the  subject  of  the 
indictment. 

The  prisoner  having  been  convicted  of  obtaining  by  false 
pretences  divers  articles  of  jewelry, 

Metcalfe^  Q.C.,  for  the  prosecution,  applied  for  an  order 
for  the  restitution  of  the  property  under  the  counts  for  false 
pretences. 


Digitized  by  V:iOOQIC 


606  CRIMINAL  LAW  CASES.  [L,  R. 

1873  Beg.  T.  Goldsmith. 

The  Deputy  Becobdeb  :  Personally,  I  should  have  pre- 
ferred that  there  should  be  some  discussion  on  this  appli- 
cation. Moreover,  I  have  carefully  looked  at  the  case  and 
I  have  had  the  opportunity  to  consult  Baron  Bramwell 
595]  about  it,  and!^he  quite  *agrees  with  me  that  I  have  no 
discretion  whatever  in  the  case,  and  that  I  could  not  pos- 
sibly refuse  to  exercise  the  authority  which  the  statute  con- 
fers on  me,  and  which  by  conferring  imposes  the  obligation 
of  exercising  it  if  proper  application  is  made.  Under  these 
circumstances  I  am  obliged  to  make  the  order. 

Metcalfe^  Q.C.:  I  have  to  make  a  further  application  un- 
der the  two  last  counts  of  the  indictment  for  a  further  resti- 
tution of  the  property.  Those  two  counts  specify  not  only 
the  articles  mentioned  in  the  false  pretence  counts,  but  other 
property  in  possession  at  this  moment  of  the  officers  of  the 
court.  Those  counts  are  for  receivinff  goods  which  had 
been  obtained  by  false  pretences  under  flie  statute,  and  the 
same  section  which  gives  you  power  to  make  restitution  un- 
der the  false  pretence  counts  (sect.  100)  goes  on  to  say  "Any 
person  guilty  of  such  felony  or  misdemeanor  as  is  mentioned 
mthe  act,  &c.,"  or  "of  knowingly  receiving  any  chattel, 
money,  or  valuable  security,  or  any  other  property  what- 
soever, or  taken  or  obtainea  as  bef ore-men tionea." 

The  Deputy  Becobdeb  :  I  think  the  same  obligation  is 
upon  the  court  to  make  this  order. 

Oiffardy  Q.C.:  I  am  instructed  on  behalf  of  some  of  the 
parties. 

The  Deputy  Becobdeb:  I  intended  the  order  to  apply 
to  the  whole  of  the  property. 

GHffard :  I  take  it  that  the  order  can  be  applicable  to  such 

foods  only  as  have  been  found  by  the  verdict  of  the  jury  to 
ave  been  unlawfully  obtained. 

Metcalfe:  Every  article  is  specifically  mentioned  in  those 
counts. 

Chiffard:  As  having  been  unlawfully  obtained. 

Metcalfe :  No ;  unlawfully  received. 

The  Deputy  Becobdeb  :  You  mean  on  the  counts  for 
receiving. 

GHffard :  This  is  not  a  question  of  the  act  of  Parliament. 

The  Deputy  Becobdeb  :  Of  course  the  goods  must  be 
identified  as  having  been  obtained  by  false  pretences  and 
having  been  knowingly  received. 

Oiffard :  I  am  not  contending  that,  assuming  there  has 
been  proof  before  you  that  an  article  has  been  obtained  by 
false  pretences  it  is  protected  from  the  operation  of  the  order 
by  reason  of  its  afterwards  having  been  unlawfully  received ; 
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but  I  contend  that  as  a  condition  precedent  to  the  execution 
of  that  order  it  must  have  been  proved  before  you  that  the 
particular  articles  were  obtained  by  false  pretences. 

Metcalfe :  The  two  counts  specify  every  article  that  has 
been  produced  in  evidence. 

The  Deputy  Recorder  :  The  order  of  restitution  can  be 
made  applicable  onlv  to  such  articles  as  shall  be  shown  to 
have  been  obtained  oy  such  false  pretences,  and  also,  per- 
haps, such  as  have  been  unlawfully  received  with  a  guilty 
knowledge. 

Qiffara:  Yes. 

*The  Deputy  Recorder  :  It  should  take  effect  on  [596 
no  other  property  but  such  as  has  been  identified. 

Giffara:  It  is  an  important  question  of  the  application 
of  the  statute  in  this  case.  If  in  this  court  anybody  nas  been 
convicted  of  obtaining  those  goods  by  false  pretences,  and 
has  also  been  convicted  of  receiving  those  goods  knowing 
them  to  have  been  so  obtained,  I  do  not  cj^uestion  the  juris- 
diction, but  I  contend  that  this  is  a  condition  precedent  and 
I  have  not  before  me  either  the  allegations  or  the  articles. 

MetcaJfe :  The  Clerk  of  the  Arraigns  will  judge  as  to  the 
articles. 

Mr.  AvoRY,  (Clerk  of  the  Arraigns) :  I  was  going  to  ask 
the  court,  as  I  shall  have  to  obey  the  order  and  a  large 
quantity  of  property  is  in  question,  if  I  am  to  conclude  that 
every  article  mentioned  in  tne  indictment  is  to  be  given  up. 

Metcalfe:  Your  lordship  will  remember  that,  at  the  trial, 
when  several  of  these  jewellers  and  pawnbrokers  were  up, 
they  said,  "We  have  other  articles,  but  those  do  not  apply 
to  the  case,"  and  we  rejected  them. 

The  Deputy  Recorder  :  All  specified  on  the  trial  are  in 

¥ossession  of  the  court,  and  those  have  been  identified, 
he  articles  to  which  the  evidence  did  not  apply  are  not  pro- 
duced and  are  not  in  the  officer's  custody. 

Williams^  for  Messrs.  Beer:  There  was  one  article 
which  the  prisoners  said  was  not  their  property,  a  center 
diamond. 

Metcalfe :  That  has  not  been  handed  in. 

The  Deputy  Recorder  :  If  it  has,  it  comes  within  the 
statute.     What  I  said  was,  the  diamond  must  be  identified. 

Metcalfe :  If  it  is  not  identified,  Mr.  Avory  will  see  to 
that. 

Mr.  Avory  :  I  shall  not  deliver  up  any  article  about  which 
there  is  the  least  controversy. 

Oiffard :  I  think  I  understand  what  your  lordship  means. 
The  power  applies  to  ''any  person  guilty  of  any  such  felony 
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or  misdemeanor."  Now  if  the  articles  are  identified  as  hav- 
ing been  obtained  by  any  person  not  guilty  of  such  felony 
or  misdemeanor.  I  do  contest  the  power. 

The  Deputy  Kecobdeb  :  That  is  all  the  power ;  it  ex- 
tends to  anything  that  is  identified  as  the  subject  of  this 
charge. 


[12  Cox's  Criminal  Caaee,  697.] 

MIDDLESEX  SESSIONS. 

September,  1878. 

(Before  Mr.  Seabjxaiit  Coz,  Deputy- A flriffUnt  Judge.) 

697]  *Reo.  V.  Smith. 

JReUiiutioti, 

An  order  of  restitution  of  property  stolen  will  extend  only  to  such  property  as 
is  produced  and  identified  in  the  course  of  the  trial,  and  not  to  all  the  articles  named 
in  the  indictment,  unless  so  produced  and  identified  and  in  the  possession  of  the 
court 

Prisoner  had  been  convicted  of  stealing  a  laree  quantity 
of  looking  glasses,  which  had  afterwards  been  sold  oy  auc- 
tion at  a  public  sale  room  in  London,  and  purchased  by 
many  persons. 

Three  only  of  these  looking  glasses  were  produced  and 
identified  at  the  trial,  and  they  were  ordered  to  be  restored 
to  the  owner. 

Besley  applied  for  an  order  to  compel  the  other  purchasers 
to  give  up  the  glasses  they  had  bought  in  like  manner.  He 
cit^  the  case  of  Reg.  v.  Ooldsmita^  {sv/pra),  not  then  re- 
ported, and  contended  that  inasmuch  as  the  mdictment  had 
charged  the  prisoner  with  stealing  all  the  looking  glasses,  they 
were  all  the  subject  of  this  charge,  and  an  order  of  restitu- 
tion would  extend  to  all. 

Mr.  Serjeant  Cox,  after  reading  the  shorthand  writer's 
notes  of  Reg.  v.  Ooldsmith  (as  reported  above)  said :  "  I  do 
not  so  read  either  the  statute  or  the  case  before  me.  I  am 
satisfied  that  the  power  of  the  court  does  not  extend 
to  all  the  articles  named  in  the  indictment,  but  to  such  only 
as  are  produced  and  identified  in  the  course  of  the  trial. 
How  otherwise  could  it  be  ascertained  if  the  property 
in  question  is  in  fact  that  of  the  claimant  %    Suppose  the 

Sossessor  of  it  to  deny  the  fact,  how  or  when  is  it  to  be 
etermined  ?  I  could  not  at  the  next  sessions  summons  the 
farties  before  me  to  hear  or  try  the  question  of  ownership, 
must  leave  the  prosecutor  to  his  civil  remedy. 

Applicaiion  refused. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  April  25,  1874. 

(Before  Lord  Coleeidgk,  C.J.,  Blaokbitrn,  J.,  Pioorr,  B.,  Lnaa,  J.,  and  Cuiabbt,  B.) 

*Reg.  V.  George  Kendall.  (')  [598 

Larceny, 

W.  let  a  horse  on  hire  for  a  week  to  C,  who  fetched  the  horse  ever^  morning  from 
W.'s  stable,  and  returned  it  after  the  day's  work  was  dona  The  prisoner  went  to 
C.  one  dayjnst  as  the  day's  work  was  done,  and  frendnlently  obtamed  It  from  him 
by  saying  falsely,  "  I  have  come  for  W.'s  horse;  he  has  got  a  job  on,  and  wants  it  as 
quickly  as  poesiDle."  The  same  evening  the  prisoner  was  found  three  miles  off  with  the 
horse  Dy  a  constable,  to  whom  he  stated  that  it  was  his  Other's  horse,  and  that  he 
was  sent  to  sell  it: 

Held,  that  the  prisoner  was  i^htly  convicted  of  larceny  on  an  indictment  alleging 
the  property  of  toe  horse  to  be  m  W . 

Case  stated  for  the  opinion  of  this  court  by  the  Chairman 
of  the  Second  Court  at  the  Middlesex  Sessions. 

George  Kendall  was  tried  before  me  at  the  Middlesex  Ses- 
sions, on  the  11th  dajr  of  February,  1874,  on  an  indictment 
which  charged  him  with  having  stolen,  on  the  28th  day  of 
Januaij,  1874,  a  horse,  the  property  of  James  Watson. 

The  facts  proved  were  these : 

James  Watson,  the  owner  of  the  horse,  had  let  it  on  hire 
for  a  week  to  John  Coote,  a  master  carman  employed  in  the 
West  India  Docks.  Coote  fetched  the  horse  every  morning 
from  Warren's  stable,  and  returned  it  every  afternoon  after 
the  day's  work  was  done. 

On  the  28th  of  January,  just  as  the  horse's  work  was 
done,  the  prisoner,  George  Kendall,  came  to  Coote  and  said, 
"I  have  come  for  Mr.  Watson's  horse ;  he  has  got  a  job  on, 
and  wants  it  back  as  quickly  as  possible."  Believing 
that  statement,  Coote  took  the  harness  ofF,  assisted  the 
prisoner  to  mount,  and  desired  him  to  take  the  horse 
back  to  Watson's  as  soon  as  he  could.  The  prisoner  rode 
oflf  with  the  horse,  did  not  take  it  to  Watson's,  but  was 
found  with  it  the  same  evening  three  miles  oflf  by  a  police 
constable,  to  whom  he  stated  that  it  was  his  father's  horse, 
and  that  he  was  sent  to  sell  it. 

*Upou  proof  of  these  facts,  I  doubted  if  the  oflfence  [599 
amounted  to  larceny,  inasmuch  as  the  horse  was  not  taken 
out  of  the  possession  of  Watson,  in  whom  the  ownership 
was  laid. 

{})  Reported  by  John  Thompton,  Esq.,  Barriffter-«t-Law. 

8  Eng.  Rep.  77 
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The  counsel  for  the  prosecution  then  applied  to  amend  the 
indictment,  hj  alleging  the  property  to  be  in  Coote. 

I  was  of  opmion,  that  if  this  amendment  were  made,  the 
offence  was  still  not  that  of  larceny,  but  that  of  obtaining 
the  horse  by  false  pretences. 

There  being  no  question  as  to  the  fraudulent  intention  of 
the  prisoner,  1  left  the  case  to  the  jury  on  the  indictment 
unamended,  and  they  found  the  prisoner  guilty. 

I  desire  the  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved,  whether  the  prisoner  on  these  facts 
could  be  pro]perly  convicted  of  larceny  on  the  indictment, 
either  as  it  originally  stood,  or  as  amended  by  alle^g  the 
ownership  in  Coote.  If  the  latter,  the  amendment  is  to  be 
considered  as  made. 

I  postponed  judgment,  and  the  prisoner  remains  in  the 
House  01  Correction  until  the  opinion  of  the  court  is  pro- 
nounced. 

(Signed)  Francis  Barrow, 

Chairman  of  the  Second  Court,  Middlesex  Sessions. 

No  counsel  appeared  for  the  prisoner. 

Abramy  for  the  prosecution :  There  is  no  doubt  that  if  the 
case  is  one  of  larceny  the  indictment  is  good,  as  Watson 
was  owner  of  the  horse,  but  the  learned  judge  doubted 
whether  it  was  not  more  properly  a  case  oi  obtaining  the 
horse  by  false  pretences. 

Blackburn,  J.:  No  doubt  it  would  have  been  so  if  the 
prisoner  had  been  charged  with  stealing  the  horse  from 
Coote,  the  bailee ;  but  as  against  the  owner,  Watson,  it  was 
larceny. 

By  the  Court.  Conviction  affirmed. 
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[Law  Reports,  8  Probate  and  Diyoroe,  129.] 

August  6)  1878. 

♦TOWNSEND  V.    ToWlfSEND.  [129 

Desertion, 

A  Imsband  having  committed  several  thefts,  separated  from  his  wife  with  her 
knowledge  and  consent,  for  the  purpose  of  avoiding  arrest.  He  was  afterwards  ar- 
rested and  imprisoned,  and,  having  committed  other  thefts  after  Ms  release,  he  was 
on  sabsequent  occasions  again  imprisoned.  Whilst  he  was  in  prison,  and  also  in  the 
intervals  oetween  his  imprisonments,  he  kept  np  a  correspondence  with  his  wife  and 
made  repeated  endeavors  to  induce  her  to  return  to  cohabitation.  She  refused,  and 
the  cohabitation  was  never  resumed.  The  wife  havine  presented  a  petition  for  dis- 
solution on  the  ground  of  adultery  coupled  with  deserSon,  the  court  held  that  there 
was  no  desertion,  the  separation  being  involuntary  on  the  part  of  the  husband. 

This  was  a  petition  by  a  wife  for  dissolution  of  marriage 
on  the  ground  of  adultery  coupled  with  desertion  for  two 
years  and  upwards.  The  respondent  did  not  appear,  and 
the  cause  was  heard  before  the  Judge  Ordinary.  The  adul- 
tery was  proved,  but  a  question  arose  as  to  the  desertion. 
The  facts  are  fully  stated  in  the  judmnent. 

Inderwick^  for  the  petitioner,  cited  Mallinson  v.  Mallin- 
son  (') ;  He  Barflett  () ;  Oihson  v.  Oihson (•) ;  Lawrence  v. 
Lawrence  (*). 

Our.  adv.  rmtt. 

Aug.  5.  The  Judge  Ordinary  :  The  petitioner  was  mar- 
ried to  the  respondent  in  March,  1864.  The  respondent  was 
then  in  a  fair  way  of  business  as  a  draper,  but  he  appears 
soon  to  have  got  into  difficulties  through  betting,  and  he 
committed  several  thefts  to  supply  himself  with  money. 
His  father-in-law,  whom  he  had  robbed  on  one  or  two  occa- 
sions, settled  some  of  the  charges  against  him  by  i)ayment ; 

0)  Law  Rep.,  1  P.  <k  M.,  98. 
(«)  8  Ex.,  28:  18  L.  J.  (Ex.).  25  (*)  2  Sw.  <fe  Tr..  676;  81  L.  J.  (P.  M. 

(»)  29  L.  J.  (P.  M.  A  A),  26.  <fe  A),  145. 
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but  at  length,  in  November,  1866,  in  consequence  of  a  fresh 
theft,  the  respondent  left  his  home  to  avoia  arrest.  Before 
leaving  he  confessed  his  guilt  to  the  petitioner,  and  informed 
her  of  the  necessity  he  was  under  of  concealing  himsell 
On  the  15th  of  November  he  had  been  arrested,  and  wrote 
130]  to  the  petitioner  a  penitent  letter  from  *Manchester 
Goal.  He  was  shortly  afterwards  tried  and  convicted,  and 
sentenced  to  a  term  of  imprisonment  which  expired  on  the 
5th  of  April,  1867.  While  in  prison  he  wrote  several  affec- 
tionate letters  to  his  wife,  who  had  returned  to  reside  with 
her  parents  at  Birkenhead.  Immediately  on  his  release  he 
went  to  Birkenhead,  saw  his  wife,  and  begged  her  to  return 
to  him.  This,  bj  the  advice  of  her  friends,  she  refused  to 
do  until  he  was  in  a  position  to  support  het.  He  thereupon 
obtained  employment  in  liverpooi.  He  continued  to  cor- 
respond with  the  petitioner,  and  renewed  his  request  that 
she  would  return  to  him.  This,  however,  she  would  not 
consent  to,  but  she  frequently  visited  him  and  took  their 
son  to  see  him. 

In  June,  1867,  he  was  again  found  guilty  of  larceny  and 
was  sentenced  to  two  years'  imprisonment.  While  in  prison 
he  frequently  wrote  to  his  wife,  but  she  did  not  answer  his 
letters.  His  term  of  imprisonment  exjjired  on  the  30th  of 
June,  1869.  In  July  he  wrot«  to  her,  giving  her  an  account 
of  his  doings  and  prospects,  and  reminding  her  of  her  prom- 
ises to  return  to  him  if  he  found  her  a  home,  and  in  October 
he  went  to  Birkenhead  for  the  purpose  of  inducing  her  to 
resume  cohabitation  with  him.  She,  however,  refused  to 
have  any  interview  with  him,  and  conveyed  to  him  by  her 
mother  ner  determination  not  to  live  with  him.  In  June, 
1871,  he  was  again  convicted  of  larceny  and  sentenced  to 
seven  years'  penal  servitude. 

It  was  proved  that  he  committed  adultery  with  a  prosti- 
tute immediately  before  his  arrest.  In  these  circumstances 
it  was  contended  that  the  respondent  was  guilty  of  adultery 
coupled  with  desertion  without  reasonable  excuse  for  two 
years  and  upwards. 

I  have  considered  the  case  with  a  great  desire  to  afford  the 
petitioner  the  relief  she  seeks,  if  I  could  do  so  consistently 
with  the  decisions  by  which  a  judicial  interpretation  has 
been  put  upon  the  term  desertion,  but  I  have  found  myself 
unabiB  to  do  so.  It  is  essential  to  the  constitution  of  deser- 
tion that  there  should  be  a  voluntary  abandonment  by  the 
husband  of  the  society  of  the  wife  against  her  will.     In  the 

E resent  case  the  original  withdrawal  of  the  respondent  from 
is  home  was  with  the  knowledge  and  consent  of  the  petitioner 
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for  the  purpose  of  concealment  from  those  in  *search  [131 
of  him.  He  never  afterwards  voluntarily  absented  himself 
from  her,  but  was  •prevented  rejoining  her  either  by  his 
imprisonment  or  by  her  refusal  to  resume  cohabitation. 
That  refusal  was  certainly  lustifiable;  but  as  it  was  not 
founded  on  any  matrimonial  misconduct  of  the  husband, 
the  separation  which  resulted  cannot  be  regarded  as  volun- 
tary on  his  part.  If  he  had  been. living  in  adultery  with 
anpther  woman,  his  persistence  in  such  a  connection  would 
have  been  the  strongest  evidence  of  an  intention  to  abandon 
his  wife ;  but  the  relapses  of  the  husband  into  a  criminal 
course  of  life  do  not  m  themselves  afford  such  evidence. 
Hie  case  which,  in  its  circumstances,  most  resembles  the 
present,  is  that  of  Lawrence  v.  Lavyrence  (*),  where  the  hus- 
band, having  accepted  employment  abroad,  afterwards  led 
an  extravagant  lire  and  was  found  guilty  of  embezzlement. 
The  court  m  that  case  came  to  the  conclusion  from  the 
respondent's  conduct,  and  from  a  letter  which  he  wrote  to 
a  woman  with  whom  he  had  formed  an  adulterous  connec- 
tion, that  he  had  the  intention  never  to  return  to  his  wife. 
In  the  present  case  the  letters  of  the  respondent,  and  his 
repeated  endeavors  to  resume  cohabitation  with  his  wife, 
lead  to  the  conclusion  that  he  never  intended  to  desert 
her,  but,  on  the  contrary,  always  desired  to  live  with  her. 
I  am,  therefore,  constrained  to  nold  that  the  charge  of  de- 
sertion has  not  been  established,  and  the  court  can  only 
grant,  if  that  be  desired,  a  decree  of  judicial  separation. 

Decree  qf  dissolution  refused^  and  decree  qf 
jvdidal  separation  granted. 

Solicitors :  Vizard^  Crowder  &  Co. 

Q)  2  Sw.  <fe  Tp.,  676 ;  81  L.  J.  (PJf.  A  A.),  146. 


[Law  Reports,  3  Probate  and  Divorce,  182.] 
Jane  8,  1873. 

♦Flower  v.  Flower.  [132 

Wif^9  Costa  of  Unswxtttful  Suit. 

The  court  has  power  to  disallow  the  wife^s  costs  of  the  hearing  of  a  snit  in  which 
she  has  been  onsuocessfal,  although  security  for  such  costs  has  bran  deposited  in  the 
registry  by  the  husband,  but  it  will  only  exercise  that  power  in  cases  where  the 
wSe*s  attorney  has.  been  guilty  of  some  misconduct,  or  has  instituted  the  suit  know- 
ing that  it  was  without  reasonable  ground. 

This  was  a  wife's  petition  for  Judicial  separation  on  the 
ground  of  cruelty.     The  respondent  in  his  answer  traversed 
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the  eharge  of  cmelty,  and  alleged  that  a  deed  of  separation 
was  executed  on  the  19th  of  May,  1870,  under  which  he  had 
lived  apart  from  the  petitioner,  and  had  paid  her  an  allow- 
ance of^£60  per  annum  for  her  maintenance ;  and  that  the 
petition  was  filed  not  for  the  purpose  of  obtaining  the  pro- 
tection of  the  court,  but  for  the  purpose  of  extorting  from 
the  respondent  a  larger  amount  of  maintenance  than  was 
secured!^  by  the  deed  of  separation.  The  petitioner  in  her 
replication  traversed  the  latter  allegation,  and  as  to  the  doed 
of  separation  alleged  that  she  was  forced  to  execute  it  by 
the  threats  and  vi(Sence.  of  the  respondent.  The  cause  was 
heard  by  the  iudge  ordinary  without  a  jury  on  the  8th  of 
May.  The  judge  ordinary  on  the  13th  of  May  delivered 
judgment,  and  being  of  opinion  that  the  petitioner  had 
failed  to  establish  the  charge  of  cruelty,  dismissed  the 
petition. 

June  3.  Dr.  Tristram,  for  the  pjetitioner,  moved  that  the 
wife's  taxed  costs  of  the  hearing  might  be  allowed  up  to  the 
amount  (£60J,  for  which  security  hsui  been  deposited  in  the 
registry  unaer  rule  168.  He  read  an  affidavit  made  by 
the  petitioner's  attorney  for  the  purpose  of  showing  that 
before  instituting  the  suit  he  had  done  everything  in  his 
power  to  satisfy  himself  that  the  petitioner's  case  was 
genuine.  The  cases  of  Wells  v.  Wells  (* ),  Rogers  v.  Rogers  (*), 
Clark  V.  Clark  ("),  and  Heal  v.  Heal  (*)  were  cited. 

Dr.  J^inkSy  Q.C.,  for  the  respondent,  opposed  the  motion. 
133]  He  *made  no  imputation  upon  tne  conduct  of  the 
petitioner's  attorney,  but  submitted  that  the  petitioner,  hav- 
ing accepted  a  deed  of  separation,  ought  not  to  have  put  her 
husband  to  the  expense  of  a  suit,  especially  as  the  evidence 
of  cruelty  on  which  she  relied  was  very  weak.  He  cited 
Jones  V.  Jones  Q. 

The  Judge  Ordinary  :  If  the  question  of  costs  were  a 
question  solely  between  husband  and  wife,  it  would  be  rea- 
sonable that  a  husband  who  liad  successfully  rebutted  a 
charge  brought  against  him  by  his  wife  should  not  be  obliged 
to  pay  her  costs.  But  unfortunately  in  the  vast  majority  of 
cases  the  wife  has  no  means  of  her  own.  She  has  to  find  an 
attorney  to  take  up  her  case  for  her,  and  if  she  could  not 
obtain  from  her  husband  the  means  of  employing  him  she 
would  be  powerless,  and  however  good  a  cause  she  might 
have  for  taking  proceedings,  she  would  be  unable  to  enforce 
her  rights.     Therefore  it  is  necessary  to  take  into  considera- 

(>)  1  Sw.  &  Tr.,  808.  («)  4  SV.  &  Tr..  111. 

(')  4  Sw.  &  Tr.,  82;  84  L.  J.  (P.  &  M.),        {*)  Law  Rep..  1  P.  A  M.,  300. 
87.  (»)  Law  Rep.,  2  P.  A  M.,  338. 
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tion  the  position  of  the  attorney,  and  provision  is  made  for 
his  payment  by  enabling  the  wife  to  call  upon  the  husband 
to  give  security  for  her  costs  of  the  hearing  to  the  amount 
that  may  be  fixed  by  the  registrar.  That  course  was  taken 
in  this  case,  and  the  amount  of  securitv  was  fixed  at  £60 ; 
and  the  wife's  attorney  undertook  the  litigation  on  her  be- 
half, in  the  anticipation  that  he  would  be  allowed  his  costs 
out  of  that  sum  for  which  security  had  been  given.  By  not 
allowing  the  costs  the  court  would  be  depriving  the  attorney 
of  that  which  he  looked  to,  and  had  a  right  to  look  to,  as 
his  security  in  conducting  the  litigation  on  the  wife's  behalf. 
It  is  plain  that  the  court  is  not  absolutely  bound  to  give  the 
wife  ner  costs,  but  it  would  only  be  justified* in  refusing 
them  in  cases  where  it  appeared  that  the  attorney  had  doner 
something  wrong,  or  that  he  had  instituted  proceedings 
without  reasonable  ground,  that  is,  where  he  had  the  means 
of  seeing  before  instituting  the  suit  that  it  was  one  which 
ought  not  to  be  instituted.  When  such  a  case  rises  I  will 
disallow  the  wife's  costs,  and  thus  cause  the  punishment 
to  fall  on  the  attorney ;  but  the  circumstances  of  the  present 
case  are  not  such  as  to  deprive  the  attorney  of  his  nght  to 
look  to  the  husband  for  security  for. the  wife's  costs.  The 
defence  which  was  broadly  relied  on  at  the  hearing  was  the 
deed  of  separation ;  *but  1  came  to  the  conclusion  that  [134 
it  was  not  in  itself  a  bar,  and  could  only  be  made  use  of  to 
assist  me  in  coming  to  a  conclusion  as  to  the  real  state  of 
the  case  with  regard  to  the  charge  of  cruelty.  With  the 
assistance  of  the  deed  of  separation  I  came  to  the  conclusion 
that  the  alleged  cruelty  was  not  of  such  a  kind  as  to  justify 
a  decree.  But  the  facts  were  certainly  not  free  from  doubt. 
The  husband,  in  my  judgment,  had  been  guilty  of  very  un- 
becoming conduct,  and  nad  used  considerable  force  in  turn- 
ing the  wife  out  of  their  common  bed-room.  The  wife  of 
course  represented  to  her  attorney  that  he  had  tr^ted  her 
with  considerable  personal  violence.  It  would  be  in  the 
highest  degree  prejudicial  to  the  interests  of  the  women  who 
are  litigants  in  this  court  to  cast  upon  the  attorneys  whom 
they  consult  the  dangerous  responsibility  of  coming  to  a 
conclusion  in  doubtful  cases  as  to  what  is  likely  to  be  the  find- 
ing of  the  court  upon  the  facts  submitted  to  them.  If  I  were 
to  disallow  these  costs  I  should  say  in  effect  that  the  wife's 
attorney  ought  to  have  come  to  the  conclusion  that  the 
charge  of  cruelty  could  not  be  made  out.  But  the  attorney 
ought  not,  I  think,  to  be  compelled  to  stake  his  chance  of 
remuneration  upon  his  judgment  upon  such  a  question. 
There  having  been  a  fair  ground  for  litigation  in  the  present 
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case  I  shall  not  deprive  the  attorney  of  the  security  to  which 
he  had  a  right  to  look  for  his  remuneration,  and  the  wife's 
costs  will  TO  allowed  up  to  the  amount  for  which  security 
was  given. 

Solicitor  for  petitioner:  E.  Mirams. 

Solicitors  for  respondent :  James,  Curtis  &  James. 


[Law  Reports,  8  Probale  and  Divoroe,  184.] 
Kov.  18,  1878. 

Godrich  v.  Godbioh. 

MUeial  Bepanxtion  deerHd^Outlody  of  Children    ItUervenUon  of  Orandfather—^  Jb 
21  VicL  e.  86,  t.  86— 22  <lt  28  Viet,  c.  61,  t.  4. 

After  A  decree  of  jndiciAl  separation  in  favor  of  the  party  in  whose  custody  chil- 
dren of  the  marriage  have  been  placed,  the  court  may  allow  the  intervention  of  any 
person  In  their  bebJf  to  quesUon  the  propriety  of  the  continuance  of  such  custody. 

In  the  year  1857  Mrs.  (Jodrich  instituted  a  suit  for  disso- 
lution of  marriage  against  her  husband,  by  reason  of  his 
135]  adultery  and  *criielty,  and  in  March,  1872,  a  decree  of 
judicial  separation  was  made  in  that  suit  on  the  ground  of 
cruelty.  Under  various  orders  of  the  court,  the  two  chil- 
dren of  the  marriage,  Alice  Godrich,  and  Ada  Godrich,  were 
educated  in  France  and  Belgium  at  the  expense  of  their 
grandfather,  Mr.  Francis  Godrich  the  elder,  and  their  mo- 
mer  from  time  to  time  had  access  to  them.  On  the  23d  of 
July,  1872,  the  following  order  was  made:  "The  judge 
having  read  the  statement  filed  on  behalf  of  the  petitioner, 
and  miving  heard  the  petitioner  and  counsel  on  oehalf  of 
the  respondent  thereon,  ordered  that  the  custody  of  Ada 
Godrich  and  Alice  Godrich  the  two  children  issue  of  the 
marriage  of  the  petitioner  and  respondent,  be  delivered  over 
to  the  petitioner  within  a.  fortnight  of  the  service  of  this 
order  upon  the  respondent's  father,  but  directed  that  this 
order  be  not  put  in  force  provided  that  the  said  children  be 
brought  to  Ostend,  or  some  other  place  in  the  vicinity  to  be 
agre^  upon  between  the  parties,  or  in  default  of  such  agree- 
ment, to  be  named  by  one  of  the  registrars  of  Her  Majesty's 
Court  of  Probate,  on  the  8th  day  of  August  next,  and  at 
the  end  of  the  second  week  in  October,  and  do  remain  with 
the  petitioner  a  week  each  time,  and  further  directed  that 
the  order  be  served  upon  the  respondent's  father  and  respon- 
dent's solicitor,  but  that  if  the  said  children  be  not  brought  to 
the  petitioner,  as  aforesaid,  at  either  of  the  aforesaid  dates 
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and  times,  the  order  for  the  delivery  over  of  the  custody  of 
the  said  children  to  the  petitioner  be  at  once  acted  npon." 
After  consideration,  Mr.  (todrich,  senior,  determined  to  com- 
ply with  the  first  part  of  the  order,  and  in  the  month  of 
September,  1872,  delivered  over  the  children  to  their  mother 
in  the  office  of  her  solicitor. 

Nov.  11.  Dr.  Smabey  moved,  on  behalf  of  Mr.  Godrich, 
senior,  for  liberty  to  intervene  in  the  suit  on  behalf  of  Alice 
Godrich,  one  of  the  children  (the  other  child,  Ada,  having 
attained  the  a^e  of  sixteen  years),  in  order  that  he  might 
apply  to  have  tne  order  of  the  23d  of  July,  1872,  discha^ed 
or  varied,  and  that  Alice  Godrich  should  be  committed  to 
his  custodjr,  he  being  willing  to  maintain  and  educate  her. 
The  affidavit  on  which  he  founded  the  motion,  stated  certain 
circumstances  in  the  conduct  of  Mrs.  Godrich,  which  made 
it  advisable  the  child  should  be  removed,  more  especially 
that  *she  had  not  been  sent  to  school,  and  seldom  to  any  nSo 
place  of  worship,  since  she  had  been  under  her  mother's 
care.    He  referred  to  OhebwyrvA  v.  Chetwyvd  (*). 

[The  Judge  Ordinary  :  That  was  a  case  of  dissolution 
of  marriage.  Have  I  any  authority  to  allow  the  intervention 
of  a  third  party  after  a  nnal  decree  for  judicial  separation  ?] 

The  22  &  23  Vict.  c.  61,  s.  4,  authorizes  this  court,  after  such 
final  decree,  to  make  orders  as  to  the  custody,  maintenance, 
and  education  of  the  children.  The  decision  in  Chetwynd 
V.  Chdwmtd  (*)  was  founded  on  the  words  of  that  section, 
and  is  of  veiy  general  application,  and  the  reasoning  is  as 
applicable  to  cases  of  judicial  separation  as  of  dissolution 
of  marriage. 

[The  Judge  Ordinary  :  The  question  is  whether,  inde- 
pendently of  the  statute,  I  have  a  general  jjower  to  allow 
third  persons  to  intervene  in  cases  of  judicial  separation. 
I  must  consider  on  what  principle  I  can  Ijmit  the  extent  of 
s.  4  of  22  &  23  Vict.  c.  61.  J 

Cur.  adv.  mtU. 

Nov.  18.  The  Judge  Ordinary  :  I  have  looked  into  the 
authorities,  and  have  no  doubt  that  I  have  power  in  this 
case  to  allow  an  intervention  on  behalf  of  the  children  for 
their  interest.    I  therefore  grant  the  motion. 

Attorney  for  Mr.  Godrich,  senior :  Oraham. 

See  note,  4  English  Reports,  267. 
0)  4  Sw.  A  Tr.,  161 ;  84  L.  J.  (P.  M.  A  A.),  180. 

8  Eng.  Rep.  78 
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[Law  Reports,  Probate  and  Divorce,  189.] 
Nov.  11,  1878. 

139]  *In  the  Goods  of  Burghmore. 

AdminiatraiUm — yaU  of  Kin — Minor  Children — Nearmt  ReUUivet  abroad — Guardiaih 

skip — CiiaHon, 

The  nearest  relatives  of  the  minor  children  of  a  deceased  havings  been  abroad  for 
many  years  without  having  communicated  with  their  Mends  in  this  country,  the 
court  permitted  the  children  to  elect  another  person  to  take  administration  on  their 
behalf  of  the  estate  of  their  father,  without  citing  such  nearest  relatives  in  the  first 
instance. 

John  Norton  Burghmore  died  on  the  10th  of  Jane,  1873, 
leaving  a  widow,  Annie  Burchmore,  who  died  on  the  21st  of 
July,  1873,  without  having  administered  to  his  effects,  and 
six  minor  children,  the  eldest  being  eighteen  years  of  age, 
and  one  infant  child.  The  next  of  kin  of  the  minors  were 
Thomas  Burohmot^,  who  had  gone  to  Natal  twenty-one 
years  previously,  and  had  not  been  heard  of  by  any  mem- 
ber of  the  family  for  seven  years,  and  William  Burchmore, 
who  had  gone  to  Sydney,  New  South  Wales,  sixteen  or 
seventeen  years  previously,  and  had  not  been  heard  of  for 
eleven  years.  The  minors  had  elected  Charles  Norton, 
their  first  cousin  once  removed,  as  their  guardian,  to  take 
administration  on  their  behalf  of  the  effects  of  their  father, 
and  he  was  willing  to  accept  the  guardianship.  The  prop- 
erty consisted  of  household  furniture,  and  a  sum  of  £1,600 
at  interest.  It  was  necessary  to  receive  this  last  sum  at  once, 
and  to  give  a  discharge  for  it,  and  also  to  make  provision 
for  the  maintenance  oi  the  children. 

Dr.  Middleton  moved  the  court  to  order  administration 
to  issue  to  the  guardian  elected  by  the  minor  children  with- 
out first  citing  their  next  of  kin  to  accept  such  guardianship. 
He  referred  to  In  the  Ooods  of  Widger  (*) ;  In  the  Ooods  of 
M.  Weir(:). 

Sir  J.  Hannen  granted  the  njotion. 
Proctor:  Bing. 

Q)  8  Curt,  66.  («)  2  Sw.  <&  Tr.,  461. 


Digitized  by  VjOOQ iC 


VoL  in.]  XXXVII  VICT.  619 

In  the  Gkxxis  of  Hughes.  1878 


[Law  Reports,  8  Probate  and  Divorce,  140.] 
Nov.  11, 1878. 

*In  the  Goods  of  Hijohes.  [140 

AdmuMtraiicm — Widow  and  Nexi  of  Kin — Widow  received  her  share  of  Sstat6^%0  db 

21  Viet,  c,  11,  9.  78. 

The  deceased  having  died  in  India,  his  property  was  administered  by  the  admin- 
istrator-eeneral  there,  who  paid  one  moiety  of  the  available  fdnds  to  the  widow,  who 
was  resident  in  India,  and  transmitted  the  other  moiety  to  this  country  for  distri- 
bution amongst  the  parties  entitled  thereto  at  the  time  of  the  deceased's  death.  The 
court,  under  20  A  21  Vict.  c.  77,  s.  78,  granted  administration  of  the  goods  of  the 
deceased  to  one  of  such  parties  limited  to  the  property  transmitted  to  this  country  by 
the  adndnistrator-general. 

James  Lewis  Hughes,  a  sub-conductor  in  the  Depart- 
ment of  Public  Works  in  India,  died  at  Lucknow  on  the 
22d  of  May,  1865,  intestate,  leaving  surviving  him  a  widow, 
Elizabeth  Hughes  (resident  in  India),  Catherme  Hughes,  his 
mother,  and  only  next  of  kin,  and  the  Reverend  J.  Gwynne 
Hughes  and  two  others  since  deceased,  his  natural  and  law- 
ful brothers,  the  persons  entitled  to  his  estate.  In  June, 
1873,  the  Reverend  J.  Gwynne  Hughes  read  an  advertise- 
ment in  the  Daily  Telegraph,  by  which  he  was  informed 
that,  amongst  other  sums  remitted  by  the  several  adminis- 
trators-general in  India  to  the  secretary  of  state  for  India  in 
council  for  payment,  in  accordance  with  the  provisions  of 
the  Regimental  Debts  Act,  1863,  and  which  remained  un- 
claimed, was  one  of  £1,015  4^.  lid.  belonging  to  the  estate 
of  Sub-conductor  J.  L.  Hughes,  Bengal.  On  inquiring  at 
the  India  Office  he  was  further  informed  that  one  moiety  of 
the  estate  of  Sub-conductor  Hughes  had  been  paid  over  in 
India  to  his  widow,  and  that  the  remaining  moiety  belongs 
to  his  next  of  kin  surviving  at  the  date  of  his  death,  and  is 
payable  to  the  legal  representative  of  the  deceased. 

Dr.  Middleton  moved  the  court  to  grant  administration  to 
Reverend  J.  Gwynne  Hughes,  who,  besides  being  entitled 
to  one  share  himself,  is  representative  of  his  mother  deceased, 
and  is  supported  by  the  representative  of  one  of  his  deceased 
brothers.  The  court  has  power  to  pass  over  the  widow 
under  special  circumstances,  and  it  has  been  held  that  where 
the  widow  has  already  received  her  share,  or  barred  herself 
of  all  interest  in  her  *hu8band's  estate,  that  is  a  suffi-  [141 
cient  circumstance  to  justify  the  court  in  exercising  its  dis- 
cretion in  favor  of  the  next  of  kin  :   Walker  v.  Cartess  ('). 

(')  2  Lee,  Keel.,  660. 
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Sir  J.  Hannen  declined  to  make  a  general  grant  to  the 
applicant ;  but,  under  20  &  21  Vict.  c.  77,  s.  73,  made  a 
grant  to  him,  limited  to  the  sum  of  £1,015  4^.  lid.  trans- 
mitted to  this  country  by  the  Administrator-General  in 
India. 

Proctor:  jRing. 

A  court  of  equity  has  jurisdiction  to  But  whether  it  wiU  proceed  to  decree 

decree  an  account  and  distribution,  ac-  such  account  and  distribution,  or  direct 

eordinff  to  the  foe  domidHi,  of  the  estate  such  assets  to  be  remitted,  to  be  dxitrib- 

of  a  deceased  person  domiciled  abroad,  uted  by  a  foreign  tribunal,  depends  upoa 

which  has  been  collected  under  an  ad-  the  circumstances  <^  the  case.    Honey  i, 

ministratioB  granted  here.  Bichapd»,  1  Mason,  381. 


[Law  Reports,  8  Probate  and  Divorce,  141.] 
Dec.  2,  1873. 

Adamson  and  Adamson  v.  Hammond  and  Others. 

TuUsmmUiTif  8uU— Married  Waman*9  WiU—Co9t8  out  of  EsUUe—SepcaraU  &taii  not 
liable  to  tuch  a  Charge, 

A  married  woman  having  a  power  of  appointment  over  certain  funds,  executed  the 
same  by  wiU  in  favor  of  her  husband.  The  funds  were  handed  over  to  the  husband 
in  the  lifetime  of  his  wife,  and  by  him  transferred  to  the  trustees  of  a  setUement 
made  in  anticipation  of  the  marriaee  of  his  adopted  daughter.  The  husband  surrived 
his  wife,  but  did  not  prove  her  wul,  and  died  possessed  of  property  of  only  nominal 
value.  Subsequently  his  representative  propounded  the  will  of  the  married  woman, 
and  was  opposed  by  her  next  of  kin.  A  copv  of  it  was  pronounced  for,  and  the 
costs  of  the  next  of  kin  ordered  to  be  paid  out  of  the  deceased's  estate: 

Hdd,  that  there  was  no  property  out  of  which  such  costs  could  be  paid. 

Bt  an  indenture  of  settlement,  bearing  date  the  25th  of 
September,  1832,  made  on  the  marriage  of  Mary  Lilbum, 
then  Mary  Magee,  with  George  Lilbum,  a  sum  of  £1,700 
secured  on  a  promissory  note,  and  a  sum  of  £900,  £4  per 
cent,  (the  property  of  Mary  Magee),  were  assigned  to  trus- 
tees upon  trust,  aiter  marriage,  to  pay  the  interest  thereof  to 
such  persons  as  Mary  Lilbum  should  direct  or  appoint,  but 
not  by  way  of  anticipation,  and  in  default  of  appointment 
or  direction  to  her  for  ner  sole  use  and  benefit,  independently 
of  her  husband,  and  in  the  event  of  Mary  Lilbum  dying  in 
the  lifetime  of  her  husband,  then  in  trust  from  and  after  her 
decease  for  such  person  as  she  should  by  deed  or  will 
appoint ;  and  in  default  thereof  for  such  person  or  persons 
as  at  the  time  of  her  decease  should  be,  or  would  have  been, 
her  next  of  kin  under  the  statute  of  distribution,  if  she  had 
142]  died  unmarried  and  intestate.  *In  December,  1861,  the 
trustees  under  the  settlement  were  James  Robertson  and 
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Alexander  Jock,  and  the  trust  money  invested  in  their 
names,  a  sum  of  £1,900  new  3J  per  cent,  annuities,  and 
on  the  31st  of  December,  1861,  they  transferred  this  sum  into 
the  name  of  George  Lilbum,  the  husband  of  Mary  Lilbum, 
and  it  was  added  to  a  further  sum  of  £3,300  like  annuities 
standing  in  his  name,  making  the  total  £6,200  new  3J  per 
cent,  annuities  in  his  name.  On  the  19th  of  March,  1861, 
Majy  Lilburn  executed  a  will,  in  -which  she  left  the  whole 
property  over  which  she  had  a  power  of  disposition  to  her 
nusband,  George  Lilbum,  and  appointed  him  sole  executor. 
She  died  on  the  12th  of  February,  1854,  but  her  husband 
never  proved  her  will,  and  it  was  presumed  he  had  destroyed 
it,  as  it  was  not  afterwards  forthcoming.  She  never  executed 
by  deed  the  power  of  appointment  reserved  to  her  by  her 
marriage  settlement.  In  September,  1866,  George  Lilburn 
being  anxious  to  make  provision  for  Joan  Fanny  Hender- 
son, nis  great-niece  and  adopted  daughter,  who  had  resided 
with  him  and  at  his  expense  for  many  years  previously, 
transferred  the  sum  of  £6,000  new  3 J  per  cent,  annuities, 
then  new  3  per  cent,  annuities  (which  included  the  above 
sum  of  £1,900  new  3J  per  cent,  annuities)  into  the  joint 
names  of  George  Lilbum  and  Joan  Fanny  Henderson,  to 
the  intent  that  the  dividends  accruing  therefrom  shall  be 
received  by  the  said  Georee  Lilburn  and  Joan  Fanny  Hen* 
derson  during  their  joint  lives,  and  on  the  death  of  George 
Lilbum  .that  the  entire  interest  therein  should  become  tne 
property  of  the  plaintiff,  Joan  Fanny  Henderson. 

On  the  marriage  of  the  plaintiffs,  Joan  Fanny  Adamson 
and  Charles  Alexander  Adamson,  in  September,  1866,  arti- 
cles of  agreement  in  contemplation  of  marriage  were  entered 
into,  dated  the  17th  of  September,  1866,  which  recited  that 
the  ladv  would  be  entitled  on  the  death  of  her  great-uncle, 
the  said  George  Lilburn,  to  a  sum  of  £6,000  new  3  per  cent, 
annuities  in  the  Bank  of  England,  and  it  was  agreed  that, 
in  consideration  of  the  said  intended  marriage,  Charles 
Alexander  Adamson  would,  whenever  required  to  do  so, 
execute  a  deed  of  settlement  transferring  the  same  to  Henry 
Charles  Coote  as  trustee,  or  to  such  other  person  as  the 

Elaintiff,  Joan  Fanny  Adamson,  might  appoint,  to  and  for 
er  sole  use  and  benefit.  On  the  28th  or  November,  1866, 
after  the  *marria^e  of  the  plaintiffs,  George  Lilbum  [143 
transferred  the  said  sum  of  £6,000  new  3  per  cent,  annuities 
to  his  own  name  and  those  of  the  plaintiffs.  In  1868  this 
same  sum  was  transferred  to  Henry  Charles  Coote  and  Wil- 
liam Jordan,  as  trastees  under  an  indenture  of  settlement 
dated  the  7th  of  February,  1868,  but  neither  at  the  time  of 
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the  marriage  of  the  plaintiffs,  nor  when  the  said  bank  an- 
nuities were  transferred  to  the  names  of  George  Lilbum  and 
the  plaintiff,  nor  at  the  time  when  the  articles  of  agreement 
of  the  17th  of  September,  1866,  or  the  indenture  of  the  7th 
of  February,  1868,  were  respectively  executed,  or  at  any  or 
either  of  such  times,  had  either  of  the  plaintiflfs,  or  Henry 
Charles  Coote,  or  William  Jordan,  any  notice  whatever  of 
the  settlement  of  the  25th  of  September,  1832,  or  of  any 
claim  of  the  next  of  kin  of  Mary  lalbum  to  any  of  the  pro- 
perty comprised  in  the  said  marriage  articles  or  settlement, 
or  to  any  part  of  the  estate  of  George  Lilbum.  G^or^e 
Lilbum  died  in  1867,  and  bv  his  will  left  everything  to  his 
great-niece,  the  plaintiff  tfoan  Fanny  Adamson,  and  ap- 
pointed her  sole  executrix.  She  proved  the  will,  the  pro- 
perty beinff  sworn  under  the  value  of  £100.  In  January, 
1871,  the  defendant  Isabella  Hammond,  one  of  the  next  of 
kin  of  Mary  Lilbum,  and  entitled  to  the  funds  comprised 
in  Mary  Lilbum' s  settlement  in  case  she  had  died  intestate, 
filed  a  bill  in  chancery,  seeking  to  make  the  representatives 
of  the  trustees  under  the  marriage  settlement  responsible  for 
a  breach  of  trust  in  transferring  the  trust  funds  in  the  man- 
ner above  mentioned,  and  the  plaintiffs,  on  the  grounds  that 
such  funds  had  come  into  their  possession.  On  the  24th  of 
January,  1873,  that  bill  was  dismissed  without  costs.  In 
1871  the  plaintiffs  propounded  a  draft  of  the  will  of  Mary 
Lilburn,  dated  the  19th  of  March,  1851,  in  this  court,  and 
on  the  11th  of  January,  1872,  Lord  Penzance  pronounced  for 
the  draft  will  as  propounded ;  but  as  the  litigation  had  been 
caused  by  George  Lilbum,  in  having  wilfully  omitted  to 

Erove  sucn  will,  ne  ordered  the  costs  of  the  defendants  to 
e  paid  out  of  the  estate.  On  the  16th  of  April,  1872,  an 
order  was  made  referring  to  one  of  the  registrars  of  the 
court  to  ascertain  and  report  to  the  court  what  was  the  value 
of  the  personal  estate  of  Mary  Lilbum,  the  deceased  in  the 
cause,  at  the  time  of  her  death,  and  in  what  manner  the 
144]  same  had  been  distributed  or  disposed  of,  *and 
whether  there  is  any  and  what  portion  of  tne  estate  out  of 
which  the  costs  of  tne  defendants  can  be  paid,  and  whether 
any  and  what  portion  of  such  estate  is  or  has  been,  since 
the  death  of  the  said  Mary  Lilbum,  in  the  possession  of  the 
plaintiffs.  The  registrar,  after  referring  to  tne  circumstances 
above  set  out,  concluded:  "I  have  further  to  report  that 
the  value  of  the  personal  estate  at  the  time  of  death  was 
£440  1*.  3d.,  unless  the  court  should  be  of  opinion  that  the 
sum  of  £1,900  stock,  transferred  by  the  said  James  Robert- 
son and  Alexander  Jock  to  the  said  George  Lilburn,  must 
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be  taken  as  part  of  her  personal  estate,  in  which  case  the 
value  would  oe  £440  1^.  3eZ.,  and  the  value  at  the  date  of 
the  transfer  of  the  £1,900  stock.  Of  the  above  sum  the  said 
George  Lilburn  received  £440  1*.  3d.  and  no  more  after  the 
death  of  Mary  Lilburn  (the  said  sum  of  £1,900  having  been 
transferred  to  him  in  her  lifetime),  and  there  is  no  evidence 
that  the  sum  of  £440  1^.  Sd.  ever  came  into  the  hands  of  the 
plaintiffs,  or  either  of  them.''  On  this  a  notice  of  motion 
was  given  on  behalf  of  the  defendants,  that  the  court  would 
be  moved  to  order  that  the  sum  of  £1,900  stock,  transferred 
by  James  Robertson  and  Alexander  Jock  to  George  Lilburn, 
in  the  registrar's  report  named,  be  taken  and  considered  as 

Bart  of  the  personal  estate  of  Marv  Lilburn  the  deceased,  in 
lis  cause,  and  that  the  costs  of  tne  defendants,  as  directed 
by  the  decree  of  the  11th  of  January,  1872,  can  be 'paid 
thereout,  and  that  the  sum  of  £1,900  stock  has,  since  the 
death  of  the  deceased,  been  in  possession  of  the  plaintiffs. 
Further,  that  the  plaintiffs  be  condemned  with  the  payment 
of  £181  9*.  4eZ.,  the  amount  of  the  costs  of  the  defendants, 
and  also  in  the  further  costs  occasioned  by  the  defendants 
subsequent  to  the  13th  of  March,  1872,  the  day  on  which  the 
defendants'  costs  were  taxed. 

Nov.  4.  InderwicJc  and  Whitworfh  moved  accordingly : 
The  fund  over  which  Mrs.  Lilburn  had  a  power  of  appoint- 
ment was  personal  estate,  which  would  have  been  subject  to 
this  order  for  costs  if  the  husband  were  still  in  possession, 
and  would  have  been  liable  for  debts  if  the  testatrix  had  in 
her  lifetime  done  anything  to  charge  it  with  debts.  If  pro- 
perty is  settled  to  tne  separate  use  of  a  married  woman, 
without  restraint  of  anticipation,  and  with  a  power  of  ap- 
pointment at  her  death,  it  vests  in  her  for  all  *pur-  [145 
Eoses,  and  if  she  exercises  her  power  by  will,  it  is  liable  for 
er  debts,  and  even  if  the  property  is  only  for  her  separate 
use  for  life,  if  she  professes  to  charge  it  for  her  debts,  she 
does  so.  The  expenses  of  proving  the  will  are  on  the  same 
footing  as  debts,  and  testatrix  must  be  held  to  have  intended 
to  charge  them  on  her  separate  estate,  for  the  will  was  waste 

})aper  until  proved  in  this  court.    Assuming  the  fund  was 
iaole  to  these  costs  if  in  the  possession  of  George  Lilburn, 
could  it  be  followed  when  it  came  into  the  possession  of  the 

Slaintiffs  ?  George  Lilburn  was  in  wron^ul  possession  of 
le  fund  when  he  transferred  it  into  the  jomt  names  of  him- 
self and  the  plaintiffs,  reserving  to  himself  a  life  interest 
therein.  He  was  no  party  to  tne  settlement  made  on  the 
marriage  of  the  plaintiffs,  although  he  subsequently  trans- 
ferred the  stock  into  the  names  of  the  trustees  of  the  settle- 
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ment.  The  settlement  was  of  property  belonging  to  the 
intended  wife  for  her  own  benefit ;  the  marriage  tnerefore 
was  not  such  a  consideration  as  would  pfotect  the  transfer 
from  being  afterwards  called  in  question.  Thev  referred  to 
Johnson  V.  OallagJier  (*) ;  Shattock  v.  ShaUock  (•) ;  Bricken- 
den  V.  Williams  Q ;  Hayes  v.  OaUey  (*) ;  LoTvdxm  Chartered 
Bank  of  Austratia  v.  Lempriere(^)\  Dilkes  v.  Broad- 
mead  Q  ;  Burls  v.  Burls  (^) ;  Sugden  on  Powers,  8th  ed.  p. 
474 ;  Lewin  on  Trusts^  6th  ed.  p.  615. 

Freeling  and  Owen^  for  the  plaintLflPs:  In  reality,  the 
whole  question  is  concluded  bv  the  dealings  of  George  Lil- 
bum  with  this  fund  in  favor  of  Mrs.  Adamson  and  her  sub- 
sequent marriage  settlement.  The  plaintiffs  are  in  the 
position  of  innocent  purchasers  for  a  valuable  consideration, 
and  without  notice  of  the  original  settlement ;  the  property, 
therefore,  will  no  longer  be  subject  to  liabilities  which 
might  have  attached  to  it  in  the  hrst  instance.  The  trust 
funds,  which  it  is  now  sought  to  charge  with  these  costs, 
have  been  sold  and  disposed  of  long  ago,  before  the  com- 
mencement of  the  proceedings,  and  to  grant  this  application 
would  be  equivalent  to  making  Mr.  Adamson  personally 
146]  liable  *for  them.  Lord  JPenzance  intended  that  as 
George  Lilburn  caused  the  litigation  his  estate  should 
the  expenses,  but  on  the  report  it  appears  that  he  has 
no  estate.  Mrs.  Lilburn  could  not  have  intended  to  make  a 
charge  on  her  separate  property  for  a  debt  not  contracted 
until  after  her  own  and  ner  husband's  death. 

Our.  adv.  mU. 

Dec.  2.  Sir  J.  Hannen:  This  was  a  suit  by  Joan 
Fanny  Adamson,  executrix  of  the  last  will  of  George  Lil- 
burn, deceased,  and  her  husband,  wherein  the  plaintiffs 
declared,  that  Mary  Lilburn,  deceased,  who  died  on  the  12th 
of  February,  1854,  in  the  lifetime  of  her  husband,  George 
LUburn,  duly  made  and  executed  her  will  dated  the  19th  of 
March,  1851,  in  exercise  df  a  power  given  to  her  by  a  certain 
deed  of  settlement  recited  in  nie  will,  whereby  she  appointed 
the  said  G^eorge  Lilburn  sole  executor  and  universal  legatee, 
that  the  said  will  remained  unrevoked  by  the  testatrix  at 
the  time  of  her  death,  and  had  been  since  lost,  and  that  the 
contents  were  contained  in  a  certain  fair  copy  draft  thereof. 
The  defendants,  as  next  of  kin  of  the  said  Mary  Lilburn, 

(')  8  D.  F.  A  J.,  494,  516;  80  L.  J.,    (■)  Law  Rep.,  4  P.  C,  671 
Ch..  298.  (•)  2  D.  F.  A  J.,  666;  80  L.  J.,  Clt, 

Law  Rep.,  2  Eq.,  182.  268. 


Q 
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Law  Rep.,  7  Eq.,  810.  O  Law  Rep.,  1  P.  A  M.,  472. 

(*)  Law  Rep.,  14  Eq.,  1. 
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traversed  the  allegations  in  the  plaintiffs'  declaration.  Upon 
the  hearing  of  the  canse  all  the  issues  were  found  in  favor 
of  the  plaintiffs,  and  the  court  pronounced  for  the  will  as 
contained  in  the  fair  copy  draft  referred  to  in  the  declara- 
tion, and  ordered  that  tne  defendants'  costs  should  be  paid 
out  of  the  personal  estate  of  the  deceased  Marv  Lilburn. 
On  the  15th  of  April  the  court  referred  it  to  one  of  the  regis- 
trars to  ascertain  and  report  what  was  the  value  of  the  per- 
sonal estate  of  Mary  Lilourn,  the  deceased  in  the  cause,  at 
the  time  of  her  death,  and  in  what  manner  the  same  had 
been  distributed  or  disposed  of,  and  whether  there  was  any 
and  what  portion  of  the  estate  out  of  which  the  costs  of  the 
defendants  could  be  paid,  and  whether  any  and  what  por- 
tion of  the  estate  was  or  had  been,  since  the  death  of  Mary 
Lilburn,  in  the  possession  of  the  plaintiffs.  The  registrar, 
on  the  Slst  of  October,  1872,  reported  that  there  was  not 
then  any  personal  estate  of  Mary  Lilburn.  the  deceased  in 
the  cause,  out  of  which  the  costs  of  the  defendants  could  be 
paid,  and  that  no  portion  of  the  said  estate  had  been  in  the 
possession  of  the  plaintiffs  since  the  death  *of  the  said  [147 
Mary  Lilburn.  On  the  18th  of  March,  1872,  the  said  report 
was  referred  back  to  the  registrar  for  further  consideration. 
The  redstrar  has  now  specially  stated  the  facts  of  the  case, 
and  suomits  to  the  court  whether,  under  the  circumstances 
stated,  there  is  anjr  and  what  portion  of  the  estate  of  Marv 
Lilburn  out  of  which  the  costs  of  the  defendants  can  be  paid, 
and  whether  any  and  what  portion  of  the  estate  is,  or  has 
since  the  death  of  Mary  Lilburn  been,  in  the  possession  of 
the  plaintiffs.  The  facts  are  fully  set  forth  in  the  registrar's 
report,  and  it  is  unnecessary  for  me  to  recapitulate  them. 
On  the  argument,  I  was  requested  on  behalf  of  the  defen- 
dants to  vary,  if  necessary,  the  order  of  m  v  predecessor,  and 
to  order  that  the  defendants'  costs  should  be  borne  abso* 
lutely  by  the  plaintiffs ;  but  I  did  not  feel  disposed  or  at 
liberty  to  make  the  alteration,  and  the  order  stands  unva- 
ried. Having  considered  the  case,  I  am  of  opinion  that 
there  is  not  any  portion  of  the  estate  of  Mary  Lilburn  out 
of  which  the  costs  of  the  defendants  can  be  paid,  and  that 
no  portion  of  the  estate  has  since  the  death  of  the  said  Mary 
Lilourn  been  in  the  possession  of  the  plaintiffs.  It  was 
argued,  on  behalf  of  the  defendants,  that  the  case  fell  within 
the  authority  of  the  decision  of  the  Privy  Council  in  the 
case  of  London  Chartered  Bank  of  Australia  v.  Lem- 
priere{^).  There,  by  a  marriage  settlement,  property  was 
given  to  a  married  woman  for  her  separate  use  for  life  with 

(»)  Law  Rep.,  4  P.  C,  672. 
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remainder  as  she  should  by  deed  or  will  appoint,  with  re- 
mainders to  her  executors  or  administrators.  It  was  held 
that  such  a  form  of  ^ft  to  a  married  woman,  without  any 
restraint  on  anticipation,  vests  in  equity  the  entire  corp^is  in 
her  for  all  purposes,  and  that  it  was  liable,  after  her  death 
and  exercise  of  her  power  by  will,  to  the  payment  of  her 
debts,  overruling  a  decision  to  the  contrary  effect  by  the 
Master  of  the  Rolls  in  Shattock  v.  Shattocki^).  I  am  of 
opinion,  however,  that  the  decision  in  the  Privy  Council  is 
not  applicable  to  the  present  case.  Without  dwelling  on 
the  difference  between  the  terms  of  the  settlement  in  that 
case  and  the  present,  it  is  to  be  observed  that  the  principle 
of  that  decision  was,  that  a  woman  having  separate  estate 
with  power  of  appointment  by  deed  or  will,  may,  by  her 
148]  engagements,  *bind  it  as  against  the  appointees  under 
her  will.  But  that  falls  far  short  of  deciding  that  an  order 
of  this  court  made  after  her  death  and  exercise  of  her  power 
is  to  be  put  on  the  same  footing  as  an  engagement  entered 
into  by  ner.  The  rights  of  the  several  parties  were  deter- 
mined at  her  death,  and  it  is  not  competent  for  this  court 
now  to  alter  them.  But,  further,  I  am  of  opinion  that  the 
plaintiffs  and  the  trustees  of  the  settlement  of  Pebruarv, 
1868,  are  innocent  holders  for  valuable  consideration  of  tne 
£6,000  stock.  It  is  found  as  a  fact  that  neither  the  plaintiffs 
nor  the  trustees  of  the  settlement  of  February,  1868,  had 
any  notice  of  the  settlement  of  the  25th  of  September,  1832. 
Although  it  is  not  expressly  found,  I  entertain  no  doubt 
that  the  articles  of  agreement  dated  the  17th  of  September, 
1866,  entered  into  in  contemplation  of  the  marriage  of  the 
plaintiffs,  were  entered  into  with  the  knowledge  and  consent 
of  George  Ulbum,  and  that  the  subsequent  transfer  by  him 
and  the  plaintiff  Joan  Fanny  Adamson  of  the  £5,000  was 
made  b^  nim  for  the  purpose  of  enabling  that  sum  to  be 
dealt  with  as  it  was  agreed  by  the  articles  it  should  be,  and 
as  it  in  fact  afterwards  was  by  the  deed  of  the  7th  of  Feb- 
ruary, 1868.  These  several  transactions  must  be  treated  as 
one,  and  together  establish  an  agreement  amongst  all  the 
parties  that  the  fund  should,  in  .consideration  of  the  con- 
templated marriage  of  the  plaintiffs,  be  settled,  as  it  ulti- 
mately was,  for  the  sole  use  and  benefit  of  the  plaintiff, 
Joan  Fanny  Adamson.  This  is  a  consideration  of  the 
highest  kind,  and  puts  the  plaintiffs  in  the  position  of  bona 
jme  purchasers  of  the  stock  from  GFeorge  Lilbum,  and  it 
thereby  ceased,  and  every  portion  of  it  ceased  to  be  in  the 
bands  of  the  trustees  part  of  the  estate  of  Mary  Lilbum,  de- 

(»)  Law  Rep.,  2  Eq.,  182, 
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ceased.  It  was  further  contended  for  the  defendants  that 
this  was  a  settlement  by  Joan  Fanny  Adamson  of  funds  not 
derived  from  her  husband  for  her  own  benefit,  and  therefore 
that  the  marriage  did  not  constitute  such  a  consideration  as 
to  afford  protection  to  the  transfer ;  but  I  cannot  assent  to 
this  reasoning.  The  settlement  of  this  money  on  the  wife 
was  part  of  the  arrangement  for  which  the  marriage  was  the 
consideration  as  well  on  the  part  of  the  husband  as  the  wife, 
and  they  are  both  of  them  entitled  to  insist  upon  it  as  part 
of  the  inducement  to  the  marriage,  and  the  fund  settled 
upon  that  *consideration  cannot  be  followed  as  against  [149 
the  plaintiffs.  For  this  the  decision  in  DilJces  v.  Broad- 
meaa  (*)  is  an  authority.  I  make  no  order  as  to  the  costs  of 
this  motion. 

Attorneys  for  plaintiffs :  Johnson  &  Coote. 
Attorney  for  defendants :  Johnstons. 

(')  2D.  F.  A  J.,  666;  80  L.  J.  (Ch.),  268. 


[Law  Reports,  8  Probate  and  Divorce,  149.] 
Dec.  16,  1878. 

Peppebcorne  V.  Gardner. 

Adminigtration — Hutband  or  Wife  Survivor — Petition — PraeUee. 

A  question  whether  a  husband,  who  has  not  been  heard  of  for  many  years,  snr- 
viyed  his  wife,  liti^ted  between  the  next  of  kin  of  the  husband  and  of  the  wife, 
may  be  decided  either  on  a  petition  or  declaration.  Objection  to  either  form  of 
procedure  is  waived  by  taking  any  step  in  the  cause. 

Lucy  Ann  Ryder,  of  Church  Street,  Stoke  Newington, 
Middlesex,  died  on  the  29th  of  June,  1865,  intestate.  She 
had  been  previously  married  to  Job  Ryder,  who  had  de- 
serted her  for  several  years  before  her  death.  On  the  6th  of 
June,  1866,  Job  Ryder  called  upon  her  at  her  residence  in 
Church  Street,  when  she  was  very  ill,  and  Dromised  to  see  her 
again  in  a  month,  which  he  did  not  do.  On  the  same  day  he 
called  upon  a  Mr.  Backler,  a  boot-maker,  in  whose  employ- 
ment he  had  been,  and  deposited  with  him  a  bag  whidi  he 
said  he  would  call  for  in  the  afternoon.  He  did  not  call  on 
that  afternoon  nor  subsequently,  and  was  never  afterwards 
seen  or  heard  of  by  any  of  his  friends  or  acquaintances. 

The  plaintiff,  William  Allport  Peppercorne,  is  the  brother 
and  one  of  the  next  of  kin  of  Lucy  Ann  Ryder,  and  the  de- 
fendant, Martha  Gardner,  is  the  administratrix  of  the  estate 
of  Job  Ryder.  The  parties  being  before  the  court,  the  plaintiff 
gave  notice  under  the  65th  rule  (Rules  and  Orders,  1862)  that 
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he  intended  to  proceed  by  petition,  and  that  the  question  to 
be  raised  for  the  decision  of  the  coart  was,  that  unless  the 
defendant  can  satisfy  the  court  that  Job  Ryder  survived  his 
wife,  the  deceased  in  the  cause,  William  Allport  Pepper- 
come,  one  of  the  next  of  kin  of  the  deceased,  is  entitled  to 
1501  administer  to  her  effects.  The  plaintiflf  *8ubse(juentl}r, 
on  the  21st  of  November,  1873,  brought  in  his  petition,  in 
which  he  set  out  the  above  facts,  and  further,  that  Job  Ryder 
was  entitled  to  considerable  property  in  the  event  of  his  sur- 
viving his  wife,  of  which  he  was  well  aware.  That  on  the 
6th  of  June,  1865,  when  he  called  upon  her,  she  was  on  her 
death  bed,  and  he  knew  it,  and  contemplated  succeeding  to 
the  property.  That  he  was  a  person  of  dissipated  habits  of 
life,  and  had  been  frequently  heard  to  threaten  that  he  would 
commit  suicide.  He  prayed  that  administration  should  be 
granted  to  him  on  the  ground  that  the  deceased  had  died 
leaving  him,  the  plaintiff,  one  of  her  next  of  kin.  On  the 
27th  of  Nevember,  1873,  the  defendant,  on  summons,  applied 
for  further  time  to  answer  the  petition,  which  was  granted. 
Subsequently  she  took  out  another  summons,  calling  upon 
the  plaintiflf  to  show  cause  why  the  petition  filed  by  him 
should  not  be  taken  ofE  the  files,  and  why  the  plaintiff  should 
not  deliver  a  declaration  within  eight  days.  This  summons 
was  adjourned  into  court. 

Dec.  9.  Bayford  moved  accordingly :  By  the  64th  rule 
(Rules  and  Orders,  1862)  only  a  question  arising  in  a  cause 
not  being  one  of  interest,  domicile,  or  one  usuafly  raised  by 
declaration  and  plea  can  be  brought  before  the  court  by  pe- 
tition :  that  is  to  say,  onlv  collateral  questions  or  applica- 
tions to  the  discretion  of  the  court.  The  questions  raised  in 
this  petition  are  the  material  points  in  issue,  and  they  are 
well  suited  to  be  tried  by  a  jury,  and  cannot  be  fairly  raised 
on  petition. 

Dr.  Tristram^  for  the  plaintiff :  This  application  is  too 
late;  the  defendant,  having  applied  and  obtained  time  to 
answer  the  petition,  cannot  now  object  to  the  form  of  the 
proceedings.  As  it  has  been  decided  that  in  such  a  case  as 
this  the  onus  lies  upon  the  defendant  to  show  that  Job  Ry- 
der survived  his  wiie,  a  petition  and  answer  seems  to  be  a 
convenient  form  under  which  she  should  do  so :  In  re  Phene^  s 
Trusts  (*). 

Our.  adv.  vult. 

Dec.  16.  Sir  J,  Hannen  :  This  was  a  summons  adjourned 
into  court,  and  the  question  was,  whether  proceedings  which 

(0  Law  Rep.,  5  Ch.,  189. 
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Lad  been  commenced  by  petition  should  be  continued  in  that 
form.  *There  seems  to  be  some  doubt  as  to  the  exact  [151 
cases  in  which  a  i)etition  is  the  proper  mode  of  procedure. 
I  am  bound  to  say  that  I  do  not  think  that  the  matter  at 
issue  in  the  present  case  will  be  best  heard  on  petition ;  but 
it  is  a  mere  matter  of  procedure,  the  only  difference  in  the 
result  of  j)roceeding  by  petition  or  declaration  and  plea  be- 
ing, that  in  one  case  the  matter  must  be  heard  before  me,  in 
the  other  it  may  be  decided  bv  a  jury.  However,  in  this 
case  the  defendant,  having  asked  for  time  to  answer  the  peti- 
tion, has  waived  her  right  to  object  to  the  form  of  the  proce- 
dure. Her  application,  therefore,  is  too  late.  As  regards 
the  fear  expressed  by  Mr.  Bayford  that  some  adv&ntage 
would  be  obtained  by  his  opponent^  I  do  not  think  it  is  wdl 
founded ;  the  orms  of  proof  cannot  be  transferred  from  one 
party  to  the  other  by  the  mere  form  of  procedure.  The  sum- 
mons is  dismissed  with  costs. 

Attorney  for  plaintiff:  8.  D.  Ashby. 

Attorney  for  defendant:  8.  JR.  Mayo. 


[Law  Reports,  8  Probate  and  Divorce,  161.] 
Jan.  20,  1874. 

In  the*  Goods  of  Eobebt  MoBAirr. 

WiU-'BmuneiaHon  of  &eGulor^JletradUmr—20  A  21  VkL  c  Tl, «.  79. 

A  testator  having  died  insoivent,  the  executor  of  his  will  signed  a  renondation 
of  his  right  to  prooate,  and  such  renundation,  together  with  the  other  papers  to 
Ittid  a  grant  to  a  creditor,  were  taken  into  the  registry.  A  difficulty  having  arisen 
as  to  such  grant,  the  papers  were  withdrawn,  and  an  application  made  by  the  ex- 
ecutor for  probate : 

Hdd,  that  a  party  may  retract  a  renunciation  at  any  time  before  it  is  filed  and 
recorded  in  the  registry. 

Robert  Morant,  of  New  Bond  Street,  Middlesex,  died 
on  the  18th  of  July,  1873.  He  executed  a  will  dated  the 
16th  of  April,  1868,  in  which  he  appointed  Helen  Maria 
Eliza  Morant,  his  wife,  Malcolm  Stodart,  and  Frank  Cox, 
executors,  residuary  legatees  in  trust,  and  guardians  of  his 
infant  children,  his  wiie  residuary  legatee  for  life,  and  his 
children,  who,  being  a  son  or  sons,  should  attain  the  age  of 
twenty-one  years,  or  die  under  that  age,  leaving  lawful  issue, 
or  who,  being  a  daughter  or  daughters,  should  attain  the  age 
of  twenty-one  years,  or  marry  under  that  age,  residuary 
legatees  substituted,  and  his  sisters,  Edith  Rosa  Stodart  and 
Anne  *Elizabeth  Constance  Morant,  and  his  brothers,  [152 
William  Morant  and  Ernest  Alexander  Morant,  residuary 
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legatees,  substitated  contingently  upon  none  of  his  issue 
attaining  a  vested  interest  in  his  residuary  estate.  The  de- 
ceased died  insolvent,  and  it  was  considered  advisable  that  a 
creditor  should  administer  the  estate ;  and  accordingly  Mrs. 
Morant  and  Messrs.  Stodart  and  Cox,  as  executors,  as  also 
as  residuary  legatees  in  trust,  and  guardians  of  the  residuary 
legatees  substituted,  and  Mrs.  Morant  as  residuary  legatee 
for  life,  renounced  probate  and  administration  with  the  will 
annexed.  Papers  were  then  prepared  to  lead  a  grant  to 
William  Stewart  Forster,  as  a  creditor  of  the  deceased,  and 
these  papers,  together  with  the  renunciation  of  Mrs.  Morant 
and  Messrs.  Stodart  and  Cox,  were  left  in  the  registry.  The 
registmr,  however,  required  that,  before  a  grant  should  issue 
to  Af  r.  Forster,  the  contingent  residuaiy  legatees  substituted 
should  also  execute  a  renunciation  of  administration  with 
the  will  annexed  of  the  goods  of  the  deceased.  One  of  these, 
however,  had  been  last  heard  of  in  India,  and  his  address 
was  unknown,  and  as  it  was  essential  that  the  estate  should 
be  administered  without  delay,  it  was  thought  desirable  that 
the  relict  of  the  deceased  should  take  probate  as  one  of  the 
executors  instead  of  a  grant  being  made  to  a  creditor.  The 
papers  which  had  been  taken  into  the  registry  were  with- 
drawn, and  the  usual  affidavits  to  an  executor  were  pre- 
pared ;  but  the  registrar  objected  that,  as  the  relict  had 
executed  a  renunciation,  by  20  &  21  Vict.  c.  77,  s.  79,  her 
rights  as  executor  had  wholly  ceased. 

C.  A.  Middleton  moved  the  court  to  order  probate  to  issue 
to  Mrs.  Morant :  No  renunciation  is  complete  until  it  has 
been  entered  and  recorded  in  the  proper  court,  and  therefore 
the  rights  of  the  person  who  has  executed  it  in  respect  of 
the  executorship  will  not  cease  until  that  has  been  done. 
[He  referred  to  Williams^  Executors,  6th  ed.,  p.  247 ;  Went- 
worth  on  Executors,  p.  87 ;  Long  v.  Symes  (*).] 

Sib  J.  Hannen  :  1  decide  this  matter  in  your  favor.  A 
renunciation  does  not  exist  as  an  effective  instrument  until 
153]  it  has  *been  recorded.  Whether  it  can  afterwards  be 
retracted  is  another  question.  I  hold  that  a  renunciation, 
until  it  is  filed,  is  not  final,  and  may  be  withdrawn.  The 
purpose  for  which  it  was  executed  in  this  case  can  be  more 
conveniently  carried  out  in  another  way,  and  I  order  pro- 
bate to  issue  to  Mrs.  Morant  as  one  of  the  executors  of  de- 
ceased's wilL 

Proctors :  Shephard  &  Skipwith, 

{')  3  Hagg,  Eccl.,  7*71, 
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[Law  Reports,  8  Probate  and  Divorce,  168.] 
Feb.  10,  1874. 

In  the  Goods  of  Petchell. 

WiU^Two  Instruments  called  respectively  **  Last  WiU  and  Teslamsnt—M 
Residuary  Bequest  in  last. 

The  deceased  executed  a  will,  in  which,  after  disposing  in  legacies  of  a  small  part 
of  her  property,  she  left  the  rest  to  her  daughter  absolutely,  and  she  appointed  her 
executrix.  She  subsequently  executed  another  instrument,  which  purported  to  be 
her  last  will  and  testament,  but  had  no  revocatory  clause.  By  this  she  eave  the 
whole  of  her  property  to  her  daughter  for  life,  and  made  her  whole  and  sole  execu- 
trix. On  the  death  of  the  daughter  she  gave  legacies  to  a  larger  amount  than  in  the 
first  will,  but  did  not  dispose  of  the  residue : 

Hdd^  that  the  two  instruments  ought  to  be  admitted*  to  probate  as  together  con- 
taining the  will  of  the  deceased. 

Elizabeth  Petchell,  of  Billinghay,  Lincolnshire,  widow, 
deceased,  on  the  5th  of  June,  1869,  executed  a  will  to  the 
following  eflfeot:  ''The  last  will  and  testament  of,  &c.  I 
give  the  following  le^cies :  To  mjr  nieces,  Mary  Slack,  of 
the  city  of  Lincoln,  widow,  and  Elizabeth  Lane,  the  sum  of 
£10  each ;  to  my  nephew,  William  Dunster,  or  Dempster, 
the  son  of  my  late  sister,  Mary  Dunster,  or  Dempster,  £10 ; 
to  my  great-nephew,  R.  Claypole,  of  Rockington,  •  in  the 
county  of  Lincoln,  baker,  £10 ;  and  to  each  of  mj  great- 
nephews,  William  Eyre  and  Robert  Eyre,  now  residing  in 
America,  the  sons  of  William  Eyre,  of  Rockington,  miller, 
nineteen'  guineas ;  and  I  give  to  each  of  my  trustees  herein- 
after named,  who  shall  act  in  the  trusts  of  this  my  wiU,  a 
sum  of  £10  as  an  acknowledgment  for  the  trouble  he  will 
have  in  such  trusts.  I  devise  and  bequeath  all  the  residue 
of  my  real  and  personal  property  to  my  friends,  John  Rimes, 
of  Billinghay  aforesaid,  grocer  and  draper,  and  John  Bowl- 
ing, of  Billinghay  aforesaid,  farmer,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust  that  the  said  John 
Rimes  and  John  Bowling,  or  the  survivor  of  *them,  [154 
or  the  executor  or  administrator  respectively  of  such  survi- 
vor, sl\p,ll  and  do  sell  and  convert  the  same  into  money,  and 
as  to  my  real  estate,  either  together  or  in  parcels,  either  by 

Eublic  auction  or  private  contract,  and  with  full  power  to 
uy  in  and  rescind  any  contract  for  sale,  &c.;  and  shaU,  by 
and  out  of  the  moneys  to  arise  from  such  sale  and  conver- 
sion, and  of  the  moneys  of  which  I  shall  be  possessed  at  my 
death,  pay  mj  funeral  and  testamentary  expenses  and  debts, 
and  the  legacies  bequeathed  by  this  my  will  or  any  codicil 
hereto;   and  do  and  shall  pcay  the  residue  thereof  to  my 
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daughter,  Ann  Walker,  the  wife  of  George  Walker,  of  Bigby, 
in  the  county  of  Lincoln,  wheelwright,  for  her  own  absolute 
use  and  benefit  And  I  appoint  the  said  Ann  Walker  sole 
executrix  of  and  residuary  legatee  under  this  my  will,  and 
I  revoke  all  former  wills  by  me  made."  On  the  18th  of  Au- 
gust, 1869,  the  deceased  executed  a  codicil  hy  which  she 
confirmed  her  will,  except  as  altered  by  the  codicil.  On  the 
13th  of  November,  1871,  the  deceased  executed  a  testamen- 
tary paper  to  the  following  eflfect :  ' '  This  is  the  last  will  and 
testament  of  me,  &c.  After  all  my  just  debts  and  funeral 
expenses  shall  have  been  paid,  I  give  and  beoueath  of  all  my 
worldly  property  in  the  following  manner :  First,  I  give  and 
bequeath  to  my  daughter,  Ann  Walker,  the  wife  of,  &c.,  all 
my  personal  and  real  property,  furniture,  and  all  other 
effects,  together  with  all  my  estates,  of  whatsoever  kind  and 
wheresover  situated,  to  be  ners  during  her  natural  life ;  and 
after  her  decease  I  give  the  sum  of  £300  to  be  paid  out  of 
the  aforesaid  estates  to  the  children  of  Ann  and  Kobert  Clif- 
ton, vetemiary  suraeon,  of  Tattershall,  in  the  said  county, 
to  be  equally  divided  amongst  them,  and  to  be  put  out  to 
use  for  them  until  they  are  of  age,  to  educate  them  and  to 
be  for  their  benefit  alone.  I  also  give  unto  William  and 
Robert  Eyre,  sons  of  the  late  William  Eyre,  miller,  the  sum 
of  nineteen  guineas  each ;  and  I  give  to  my  niece,  Elizabeth 
Oliver,  of  Belton,  in  the  isle  of  Axholm,  the  sum  of  £10 ; 
to  Mary  Slack,  £10.  I  also  appoint  two  trustees,  viz.,  John 
Rimes,  drajjer  and  grocer,  and  Mr.  J.  D.  Bowling,  both  of 
Billinghay,  in  the  said  county ;  and  I  give  unto  eaca  of  them 
the  sum  of  £10.  I  also  constitute  and  appoint  my  said 
daughter,  Ann  Walker,  the  sole  and  whole  executrix  of  this 
my  last  will  and  testament."  This  document  contained  no 
revocatory  nor  residuary  clause. 

155]  *I)ec.  16,  1873.  Searle  moved  for  probate  of  the 
will  of  the  6th  of  June,  1869,  and  the  codicil  dated  the  ISth.of 
August,  1869,  and  of  the  testamentary  paper  dated  the  13th  of 
November,  1871,  as  together  containing  the  will  of  the  de- 
ceased. The  deceased  intended,  in  executing  the  last  paper, 
merely  to  postpone  the  payment  of  the  legacies  until  after 
her  daughter's  death,  without  interfering  with  the  illtimate 
disposition  of  her  property  contained  in  ner  first  will.  [He 
referred  to  In  the  Ooods  qf  Oraham(^)\  Oeaves  V.  Price{*); 
Lemage  v.  Ooodban  (');  In  the  Ooods  of  Fenwick  (*).] 

Cur.  adv.  wlL 

Feb.   10.     Sir  J.    Hannek  :    In  this  case  the  deceased 

(>)  8  Sw.  &  Tr.,  69  ;  82  L.  J.  (P.  M.  A  A.),  118.        (»)  Law  Rep.,  1  P.  <fe  M.,  67. 
(»)  3  Sw.  <b  Tr.,  71 ;  82  L.  J.  (P.  M.  <fe  A.),  118.        («)  Law  Rep.,  I  P.  A,  M.,  319. 
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made  a  will,  dated  the  5th  of  June,  1869,  by  which,  after 
giving  various  legacies  of  small  amount  to  some  relatives, 
she  appointed  two  persons  as  trustees,  ujyon  trust  to  pay  her 
funeral  and  testamentarv  expnenses  and  debts,  and  the^ 
legacies  beaueathed  in  her  will  or  any  codicil  thereto, 
and  the  resiaue  of  her  estate  to  her  daughter  Ann  Walker 
for  her  own  absolute  use  and  benefit ;  and  she  constituted 
her  daughter  sole  executrix  of  and  residuary  legatee  under 
her  will.  She  afterwards  executed  a  codicil,  to  which  there 
is  no  need  to  refer  further.  On  the  13th  of  November,  1871, 
she  executed  a  paper  which  purported  to  be  her  last  will 
and  testament  By  it  she  directs  that,  after  all  her  just 
debts  and  funeral  expenses  have  been  paid,  her  property 
shall  be  disposed  of  in  the  following  manner :  She  gives  to 
her  daughter  Ann  Walker  all  her  real  and  personal  pro- 
j)erty,  furniture,  and  other  effects,  together  with  all  her 
estate  of  whatever  kind,  |ind  wheresoever  situated,  to  be 
hers  during  her  natural  life.  She  then  gives  some  of  the 
legacies  she  had  inserted  in  the  earlier  will  to  the  same  per- 
sons, but  payable  on  the  decease  of  her  daughter,  and  she 
adds  other  legacies  to  a  considerable  amount  on  the  same 
terms.  The  will  concludes  in  these  words :  "I  also  consti- 
tute and  appoint  my  said  daughter  Ann  Walker  the  sole 
and  whole  executrix  of  this  my  last  will  and  testament." 
It  appears  then  that,  by  this  later  instrument,  the  residue, 
at  the  expiration  of  the  life  interest  and  after  the  payment 
*of  the  legacies,  remains  undisposed  of.  The  appli-  [156 
cation  to  me  was,  that  I  should  grant  probate  of  these  instru- 
ments, as  together  containing  the  will  of  the  deceased. 
Where  there  are  two  instruments,  the  later  of  which  in 
date,  purporting  to  be  the  last  will,  does  not  contain  words 
of  absolute  revocation,  it  is  a  question  of  construction 
whether  or  not  it  revokes  the  former.  Of  course  if  it  be 
wholly  inconsistent  with  the  earlier  will  there  is  no  difficulty, 
but  wnere  some  of  the  provisions  of  the  former  may  be  made 
to  stand  with  those  of  the  latter  questions  of  difficulty  arise. 
On  this  matter  there  has  been  a  difference  in  the  ten- 
dency of  opinion  amongst  the  civilians  and  other  jurists  who 
have  had  to  consider  it.  I  must  say  that  if  I  could  have 
dealt  with  the  question  uninfluenced  by  the  later  decisions, 
I  should  have  been  disposed  to  adopt  the  views  of-  Sir  H.  J. 
Fust  in  Plenty  v.  West{^\  that  in  order  that  two  wills 
should  be  entitled  to  be  admitted  to  probate  there  must  be 
something  in  the  second  indicating  an  intention  on  the  part 

(>)  1  Robert  Eccl.,  264 

8Eng.  Rep.  80 
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of  the  testator  that  the  two  instruments  should  be  construed 
conjointly.  But  the  later  decisions  are  otherwise,  and  the 
principle  of  them  must  be  taken  to  be  correctlv  expressed 
in  Wuliams^s  Exors.  7th  ed.  162.  "The  mere  fact  oi  mak- 
ing a  subsequent  testamentary  paper  does  not  work  a  total 
revocation  of  a  prior  one,  unless  the  latter  expressly  or  in 
effect  revoke  the  former,  or  the  two  be  incapable  of  stand- 
ing together ;  for  though  it  be  a  maxim,  as  Swinburne  says 
above,  that  no  man  can  die  with  two  testaments,  yet  any  num- 
ber of  instruments,  whatever  be  their  relative  date,  or  in  what- 
ever form  they  majr  be,  so  as  they  be  all  clearly  testamen- 
tary, may  be  admitted  to  probate,  as  together  containing 
the  last  will  of  the  deceased.  And  if  a  subsequent  testa- 
mentary paper  be  partly  inconsistent  with  one  oi  an  earlier 
date,  then  such  latter  instrument  will  revoke  the  former  ^ 
to  those  parts  only  where  they  are  inconsistent."  The  law 
thus  laid  down  was  acted  upon  by  my  predecessor.  Lord 
Penzance,  in  Lemage  v.  OoodbanQ).  in  that  case  there 
were  two  instruments,  both  purporting  to  be  the  last  will 
and  testament  of  the  deceased.  In  each  will  there  was  a 
residuary  clause,  but  in  the  latter  it  was  perfectly  unintelli- 

fible,  and  it  was  impossible  to  give  effect  to  it.  The  court 
eld  it  was  justified  in  granting  probate  to  both  instruments, 
157]  *because  the  earlier  contained  a  residuary  clause 
wKicn  it  was  thought  it  was  not  the  intention  of  the  tes- 
tator to  revoke.  That  precedent  I  am  entitled  to  act  upon  in 
this  case.  The  effect  of  the  change  in  the  distribution  of  the 
property  in  the  second  will  is,  that  whereas  in  the  first  some 
small  legacies  had  been  ordered  to  be  paid  out  of  the  estate 
in  the  first  instance,  and  the  corpus  of  the  property  given  to 
the  daughter  absolutely,  in  the  later  will  legacies  to  a  con- 
siderable amount  were  given,  and  the  testatrix,  probably 
having  regard  to  that,  ordered  that  they  should  not  be  paid 
in  the  first  instance,  but  only  on  the  death  of  her  daughter ; 
and  in  the  meantime  she  gave  her  daughter  the  whole  benefit 
of  the  fund  to  be  afterwards  distributed  in  legacies.  This 
seems  to  have  been  her  main  object,  and  she  does  not  in  ex- 

Sress  terms  revoke  the  residuary  clause  in  favor  of  her 
aughter  contained  in  the  first  will.  Acting  on  the  decision 
to  which  I  have  referred,  I  have  come  to  the  conclusion  that 
I  am  justified  in  holding  that  the  testatrix  intended  that  the 
residuary  bequest  which  is  found  in  the  first  will,  but  not  in 
the  later,  should  form  part  of  her  will,  and  that  by  varying 
in  the  second  instrument  the  dispositions  of  the  former*  she 
did  not  intend  to  revoke  the  residuary  clause  contained  in 

(•)  Law  Rep.,  1  P.  A  M,,  57. 
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the  earlier  paper.  The  two  instmments,  together  with  the 
codicil  to  the  first,  will  be  admitted  to  probate,  as  together 
containing  the  will  of  the  deceased. 

Attorneys :  Taylor^  Hoare^  Taylor  &  Cooke. 


[Law  Reports,  8  Probate  and  Divorce,  167.] 
Feb.  10,  1874. 

In  the  Goods  of  Lowry. 

WiSlr—Eacecutor  acoordmg  to  the  Tenor—TVuttee, 

The  deceased,  in  her  will,  appointed  E.  H.  her  sole  tmstee,  and  directed  that  he 
shonld  be  paid  as  an  attorney  tne  same  as  if  he  had  not  been  a  trustee.  The  only 
dntiee  assigned  to  him  were  those  of  a  trustee: 

Meldf  that  he  was  not  an  executor  according  to  the  tenor  of  the  will. 

Eliza  Lowry,  of  Durran  Hill  House,  Carlisle,  spinster, 
died  on  the  10th  of  December,  1873,  having  executed  a  will 
dated  the  6th  of  February,  1873.  This  will  was  so  far  in- 
complete that  the  spaces  for  the  names  of  the  persons  to 
whom  she  intended  to  leave  *her  furniture  and  linen  [158 
were  in  blank,  and  the  residue  was  undisposed  of.  The 
important  paragraphs  were  the  following:  To  Eliza  Ker 
Lawrie  and  her  sister  Johanna  Jane  Deborah  Lawrie  I  give 
the  interest  of  £4,000  three  per  cent,  consols  for  their  joint 
lives,  and  to  the  sarvivor  of  her  life.  If  no  issue,  then  the 
whole  £4,000  to  be  paid  to  the  Reverend  John  Lowrji  Car- 
rick, 'son  of  the  late  Mrs.  Warwick.  ...  To  Miss  Jane 
Johnstone  £20  a  year  for  life,  to  be  paid  quarterly,  out  of  my 
Botcherley  estate,  free  from  all  expenses  or  duty  whatever. 
I  appoint  Mr.  Edwin  Hough  my  sole  trustee,  and  he  is  to  be 
paid  as  an  attorney  the  same  as  if  he  were  not  a  trustee  to 
this  my  last  will  and  testaiqent. 

January  13.  Bayford  moved  the  court  to  grant  probate 
to  Mr.  Hough  as  the  executor,  according  to  the  tenor  of  the 
will.  He  is  to  be  paid  as  an  attorney,  and  he  must  have 
duties  to  perform :  there  are  none  given  to  him  as  trustee, 
and  therefore  it  may  be  presumed  that  the  deceased  intended 
that  he  should  pay  her  debts  and  legacies,  which  are  the 
duties  of  an  executor.  The  case  In  the  Jroods  of  Punchard  (*) 
differs  from  this,  inasmuch  as  there  the  deceased  himseli 
declared  he  had  no  debts  to  be  paid. 

Cur.  ddv.  vvU. 

Feb.  10.  Sir  J.  Hannen:  The  question  in  this  case 
was  whether  a  particular  person  was  entitled  to  probate  as 

(')  Law  Rep.,  2  P.  &  M.,  869. 
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executor  according  to  the  tenor  of  the  deceased's  wilL  Mr. 
Hough's  name  is  mentioned  in  the  following  manner :^^ I 
appomt  Mr.  Edwin  Hough  my  sole  trustee,  and  he  is  to  be 
paid  as  an  attorney  the  same  as  if  he  were  not  a  trustee  to 
this  my  last  will  and  testament"  Now  the  question  is 
whether,  in  that  passage,  he  is  constituted  an  executor 
within  the  tenor  of  the  will.  In  other  words,  whether  the 
duties  of  an  executor  are  thereby  intended  to  be  assigned  to 
this  gentleman.  I  thjnk  there  is  nothing  in  the  words  to  indi- 
cate that  it  is  intended  to  give  him  the  power  and  assim 
him  the  duties  of  an  executor.  There  is  one  passage  in  the 
will  which  plainly  shows  that  the  duties  he  is  to  perform 
are  those  oi  a  trustee :  ''To  Eliza  Ker  Lawrie  and  her  sister 
Johanna  Jane  Deborah  Lawrie  I  give  the  interest  of  £4,000 
159]  three  per  cent,  consols  for  *their  joint  lives,  and  to 
the  survivor  for  her  life.  If  no  issue,  then  the  whole  £4,000  to 
be  paid  to  the  Reverend  John  Lowry  Carrick,  son  of  the  late 
Mrs.  Warwick."  The  duties  thus  created  are  those  of  a 
trustee.  The  principle  acted  upon  in  this  matter  is  that, 
unless  it  can  be  gathered  from  tue  terms  of  the  will  that  the 
testator  intended  that  the  person  named  should  pay  the 
debts  and  legacies  under  the  will,  he  cannot  be  held  to 
be  executor :  In  the  Ooods  qf  Punchard  (*).  In  this  case 
there  is  nothing  to  show  that  Mr.  Hough  is  to  discharge  the 
duties  of  an  executor :  he  is  a  mere  trusee,  and  I  must  re- 
fuse the  application. 

Attorneys :  Sharp  &  UllUhorne. 

0)  Law  Rep.,  2  P.  A  M.,  869. 


[Law  Reports,  8  Probate  and  Divorce,  169.] 
Feb.  10,  1874. 

In  the  Goods  of  Wotton. 

WiU^RceciUion^Pontitm  of  Signatur^^n  Vie.  c.  24. 

The  deceased  baving  obtained  a  form  of  will,  lithographed  on  the  first  side  of  a 
sheet  of  foolscap  paper,  wrote  her  will  on  the  second  and  third  sides  thereof,  termi- 
nating near  the  bottom  of  the  third  side;  the  fourth  side  was  blank.  The  form  was 
not  fiSed  up  except  as  to  the  appointment  of  executors.  Tlie  deceased  signed  her 
name  in  the  presence  of  witnesses,  at  the  foot  of  the  lithographed  form : 

Hdd,  that,  as  regards  the  position  of  the  signature,  the  execution  was  yalid 
as  within  the  provisions  of  16.  Vict,  c  24. 

Elizabeth  Wotton,  of  the  Friendly  Female  Asylum, 
Gloucester  Place,  Camberwell,  spinster,  deceased,  on  the 
26th  of  December,  1866,  made  and  executed  a  will  in  the 
following  manner:  She  obtained  a  lithographed  form  in 
which  th   property  was  to  be  given  to  two  or  more  persons 
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absolutely,  and  executors  were  to  be  appointed.  It  contained 
also  testimonium  and  attestation  clauses.  This  lithographed 
matter  was  on  the  first  side  of  a  sheet  of  foolscap  paper.  On 
the  second  and  third  blank  sides  of  this  sheet  the  deceased 
wrote  her  will,  be^nning  on  the  top  of  the  second  side : 
"This  is  the  last  will  and  testament  of  Elizabeth  Wotton, 
inmate  of  the  Friendly  Female  Asylum,  Gloucester  Place, 
Albany  Road,  Camberwell,  spinster,  I  bequeath,  &c.*'  The 
will  terminated  about  two  inches  above  the  end  of  the  third 
side.  The  fourth  side  was  blank,  except  a  lithographed  in- 
dorsement stating  the  nature  ^of  the  document.  The  [160 
lithographed  form  was  not  filled  up  save  as  to  the  appointment 
of  executors,  as  follows:  "/  Ttomiruite.  constitme^  and  ap- 
voirU  Mr.  William  Bartlett,  tailor.  Water  Lane,  and  Mr. 
Joseph  William  Holden,  confectioner,  Brixton,  53,  Church 
Street,  Shoreditch,  to  be  exectit  of  this  my  wilV^  (The 
words  in  italics  were  lithographed,  the  rest  written).  The 
deceased  signed  her  name  at  the  end  of  the  testimonium 
clause  on  tnis^  the  first  page,  and  the  witnesses,  E^ma 
Bloomfield  and  Matilda  Ann  Henley,  attested  her  signature 
on  the  same  side.  It  appeared  from  the  affidavits  tnat  the 
deceased,  when  she  executed  the  will,  was  spending  Christ- 
ma9  at  the  house  of  her  former  master,  and  that  the  wit- 
nesses were  servants  in  the  house.  The  words  on  the  second 
and  third  sides  of  the  paper  were  wholly  written  before  the 
will  was  executed,  and  the  deceased  intended  to  commence 
her  will  on  the  second  side,  and  considered  the  printed  form 
as  the  conclusion  thereof. 

Jan.  13.  Inderwick  moved  for  probate  of  the  will.  If  the 
court  will  accept  the  second  side  of  the  paper  as  the  first 

Sige  of  the  will  there  will  be  no  difficulty  in  concluding  that 
e  first  side  of  the  paper  is  the  termination  of  the  wiU.  It 
is  immaterial  that  the  fourth  side  is  blank.  [He  referred  to 
Hu7dY.Hunt{').'\ 

Cut,  adx).  mtU. 

Feb.  10.  Sir  J.  Hannen:  In  this  case  the  testatrix, 
having  made  use  of  a  printed,  or  rather  lithographed,  form  of 
wUl,  which  was  on  the  first  side  of  a  foolscap  sheet  of  paper, 
executed  it  at  the  foot  of  that  side,  and  her  signature  was 
attested  by  the  witnesses  on  the  same  side.  Her  will,  how- 
ever, was  written  and  entirely  contained  on  the  second  and 
third  sides  of  the  same  foolscap  paper.  It  commenced  on 
the  top  of  the  second  side  in  the  ordinary  form,  ''  This  is  the 
last  will  and  testament  of  Elizabeth  Wotton,  inmate  of  the 

Q)  Law  Rep.,  1  P.  <fc  M.,  209. 
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Friendly  Female  Asylum,  Gloucester  Place,  Albany  Road, 
Camberwell,  spinster.  I  bequeath,  &c.,"  and  was  continued 
nearly  to  the  end  of  the  thira  side.  The  fourth  side  is  sub- 
stantially blank,  as  it  contains  only  the  ordinary  lithographed 
indorsement.  The  appointment  of  executors  was  inserted 
in  the  proper  place  in  the  lithographed  form,  and  the  will 
161]  was,  as  I  have  said,  executed  *bjr  the  signature  of  the 
testatrix  at  the  bottom  of  the  form,  which  was  dulv  attests. 
The  question  is,  whether  the  document  is  entitled  to  be  ad- 
mitted to  probate  as  being  properly  executed  within  the 
language  of  the  Wills  Acts.  !Now  nothing  can  be  more 
general  than  the  language  used  in  the  statute  of  15  Vict, 
c.  24,  which  was  passed  to  cure  the  miscarriages  which  had 
occurred  under  the  previous  act.  I  will  call  attention  to 
the  words  of  the  statute :  "No  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow  or  be  im- 
mediately after  the  foot  or  end  of  the  will,  or  by  the  cir- 
cumstance that  a  blank  space  shall  intervene  between  the 
concluding  words  of  the  will  and  the  signature,  or  by  the 
circumstance  that  the  signature  shall  be  placed  among  the 
words  of  the  testimonium  clause  or  the  clause  of  attestation, 
or  shall  follow  or  be  after  or  under  the  clause  of  attestation, 
either  with  or  without  a  blank  space  intervening,  or  shall 
follow  or  be  after  or  under  or  besiae  the  names  or  one  of  the 
names  of  the  subscribing  witnesses,  or  by  the  circumstance 
that  the  signature  shall  be  on  a  side  or  page  or  other  portion 
of  the  paper  or  papers  containing  the  will  whereon  no  clause 
or  paragraph  or  disposing  part  of  the  will  shall  be  written 
above  the  signature,  or  by  the  circumstance  that  there  shsill 
appear  to  be  sufficient  space  on  or  at  the  bottom  of  the  pre- 
ceding side  or  page  or  other  portion  of  the  same  pax)er  on  • 
which  the  will  is  written  to  contain  the  signature."  And 
then  follow  words  which  express  what  is  commonly  called 
the  spirit  of  the  act.  "No  signature  under  this  act  shall  be 
operative  to  give  effect  to  any  disposition  or  direction  which 
is  underneath  or  which  follows  it ;  nor  shall  it  give  effect  to 
any  disposition  or  direction  inserted  after  the  signature  ^all 
be  made."  Now  of  course,  if  in  this  case  the  whole  will  were 
to  be  treated  as  following  the  attestation  clause,  the  appli- 
cation must  fail.  This  is  the  point,  therefore,  upon  wtich 
the  whole  case  turns.  Substantially  the  whole  will  is  writ- 
ten on  the  second  and  third  sides  of  the  sheet  of  foolscap ; 
the  attestation  is  on  what,  under  ordinary  circumstances, 
would  be  called  the  first  side.  Must  I  hold  that  the  dispo- 
sitive part  of  the  will  follows  the  signature  of  the  deceased 
and  the  attestation  ?    I  think  I  am  not  so  bound,  because  it 
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appears  from  the  affidayit  of  the  attesting  witnesses  that  the 
wiole  document  was  written  before  the  execution  by  the  tes- 
tatrix, and  if  so,  the  true  way  to  look  at  the  *transac-  [162 
tion  seems  to  be  that  as  the  will  was  begun  on  the  second 
and  continued  on  the  third  side  of  the  paper,  these  must  be 
taken  to  be  the  first  and  second  pages  of  the  will,  and  so 
we  are  brought  round  to  what,  under  ordinary  circum- 
stances, would  be  called  the  first  page,  but  wmch,  upon 
these  facts,  must  be  treated  as  the  last  page  of  the  will,  as  I 
hold  it  was  when  executed.  The  fact  that  the  fourth  side 
of  the  paper  is  in  blank  is  immaterial.  I  hold  that  the  will 
was  duly  executed. 

Proctor:  Ooldsmith. 
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[Law  Reporta,  4  Admiralty  and  Eodeaiaatiod,  161.] 
Nov.  21,  1878. 

161]  *The  City  of  Cambridge.    (L.  76). 

J)amaff6—Compul9ory  PHUage  m  the  Jfertat—Zl  dt  22  VieL  e.  xdL,  «.  1S9— iTMntiy 

of  "procetd  to  tea" 

A  larg^e  steamship,  bound  for  a  foreign  port  and  fully  eanipped  for  her  Toyage, 
left  dock  in  the  port  of  Liverpool  about  11  p.m.  8he  haa  a  .pilot  on  board,  and 
those  in  charge  of  her  intended  to  take  her  out  to  sea  at  once.  Bat  after  she  got 
into  the  river  it  was  determined  that  she  should  anchor  there  for  the  night,  and 
cross  the  bar  in  the  morning.  The  pilot  remained  on  board,  and  by  his  oirection 
the  vessel  was  brought  up  by  her  port  anchor  and  sixty  fiithoms  of  chain.  The 
ebb  tide  beean  to  muLe  soon  after  the  vessel  was  brou^t  up,  and  the  pilot  remained 
on  deck  until  she  was  three-parts  swung  to  the  ebb.  He  then  went  into  a  house  on 
the  deck  under  the  bridge,  and  left  orders  that  he  was  to  be  called  if  he  was  wanted. 
Whilst  he  was  in  the  deck-house  the  vessel  parted  her  cable ;  the  pilot  came  on  deck 
almost  immediately  afterwards,  and  under  his  directions  eflforts  were  made  to  bring 
the  vessel  up  by  her  starboard  anchor,  but  it  did  not  hold,  and  although  her  fires  were 
banked  and  steam  was  up,  the  vessel  was  allowed  to  drift  down  the  river  until  she 
came  into  collision  with  a  ship  at  anchor : 

Held,  Uiat  the  pilot  was  to  blame  for  the  collision,  and  that  the  vtasel  was  "  pro- 
ceeding to  sea  "  within  the  meaning  of  the  Mersey  Docks  Consolidation  Act»  1868,  so 
as  to  render  the  employment  of  the  pilot  compulsory  by  law. 

This  was  a  cause  of  damage  instituted  on  behalf  of  the 
owners  of  the  ship  Birmah  against  the  City  of  Cambrid^  a 
acrew  steamship.  The  petition  filed  on  benalf  of  the  plain- 
tiffs alleged  in  substance'  as  follows  : 

On  the  evening  of  the  26th  of  February  the  Birmah  was  brought  to  anchor  In 
the  river  Mersey  to  the  N.E.  of  Egremont  Ferry. 

Two  regulation  anchor  lights  were  hoisted,  one  on  the  forestay,  the  other  on 
the  gafi[  end  of  the  Birmah,  and  tliese  continued  to  bum  brightly  up  to  the  time 
of  the  collision.  A  good  look-out  was  kept.  It  was  high-water  at  about  11.10 
p.m.,  and  at  about  11.80  p.m.  the  Birmah  swunf  to  the  ebb  tide. 

At  about  2.30  a.m.  of  the  27th  of  February,  uiose  on  board  the  Binnah  per 
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ceived  the  Citj  of  Cambridse  about  a  quarter  of  a  mile  off,  and  a  little  on 
tbe  port  bow  of  the  Birma^.  Smoke  was  coming  from  the  funnel  of  the 
steamer,  but  she  appeared  to  be  drifting  rapidlj  with  the  ebb  tide  towards 
the  Birmah. 

The  City  of  Cambridge  continued  to  approach  tbe  Birmah  until  she  struck  her 
heavily  with  her  8tarb<mrd  bow.  In  less  than  half  an  hour  from  the  time  of  the 
collision  the  Birmah  sank. 

The  said  collision  was  wholly  caused  by  the  negligence  and  misconduct  of 
those  on  board  the  City  of  Cambridge  They  neglected  to  keep  dear  of  the  Bir- 
mah.    They  neglected  to  keep  a  proper  look-out 

*The  answer  filed  on  behalf  of  the  owners  of  the  [162 
screw  steamship  City  of  Cambridge  was  in  substance  as 
follows : 

At  about  11  p.m.  on  the  26th  day  of  February  the  screw  steamship  City  of 
Cambridge,  of  1,489  tons  register,  fitted  with  engines  of  200  horse  power  nominal, 
and  manned  by  a  crew  of  forty-six  hands,  all  told,  left  Morpeth  Dock,  in  the  port 
of  Liverpool,  on  the  way  to  sea,  on  a  voyage  to  Calcutta,  with  a  general  cargo 
and  passengers,  in  charge  of  a  duly  licensed  Liverpool  pilot. 

At  such  time  the  City  of  Cambridge  was  properly  furnished  and  equipped, 
and  in  all  respects  ready  for  sea..  It  was  intended  that  she  should,  as  a  mat- 
ter of  precaution,  come  to  anchor  in  the  Mersey  until  daylight,  and  that 
she  should  then  leave  the  river  ;  but  it  was  necessary  for  her  to  leave  the 
Morpeth  Dock  at  the  aforesaid  time,  in  order  that  she  might  so  leave  the  Mersey 
at  daylight 

The  City  of  Cambridge  was  accordingly  brought  to  anchor  in  the  Mersey 
by  her  siud  pilot  about  abreast  of  the  Woodside  landing-stage,  and  a  little 
on  the  Cheshire  side  of  mid-river,  by  her  port  anchor  and  about  sixty  fathoms 
of  chain. 

About  12.15  a.m.  on  the  following  day  the  wind  was  blowing  fresh  from  the 
north-westward,  with  squalls  and  showers,  and  the  night  was  dark  and  the  tide 
was  strong  ebb,  and  the  City  of  Cambridge  was  still  at  anchor  in  her  said  berth, 
with  her  proper  riding  lights  duly  exhibited  and  burning  brightly,  and  with  her 
fires  banked  and  a  proper  watch  being  kept,  when  her  said  port  cable  parted, 
and  she  began  to  drift  down  the  river  athwart  the  tide. 

By  order  of  her  said  pilot  steam  was  got  on  the  City  of  Cambridge,  and  her 
helm  was  put  a-starboard,  and  endeavors  were  made  to  get  her  head  on  to  the 
tide,  and  snortly  af terwaids,  by  order  of  the  said  pilot,  her  engines  were  stopped, 
and  her  starboard  anchor,  which  was  in  readiness,  was  let  go.  She  was  then  over 
towards  the  Cheslure  shore. 

A  large  scope  of  chain  was  given  to  the  starboard  anchor,  but  it  failed  to  bring 
the  City  of  Ciunbridge  up,  and  she  continued  to  drift,  and  the  pilot  thinking  that 
it  might  be  foul,  it  was,  oy  his  order,  hove  up  and  sighted,  and  found  to  be  dear. 
The  Uitv  of  Cambridge  continued  to  drop  down  the  river,  looking  out  for  a  berth 
in  which  to  bring  up,  her  engines  and  helm  belnff  used  as  directed  by  the  pilot 
for  the  purpose  of  keeping  her  clear  of  the  vessels  at  anchor. 

When  the  City  of  Cambridge  had  got  a  little  to  the  northward  of  Egremont 
Ferry  the  Birmiui,  the  lights  of  which  had,  with  other  riding  lights,  been  pre- 
viously seen,  was  noticed  on  the  starboard  quarter  of  the  Citj  of  Cambric^, 
distant  about  two  or  three  ships'  lengths.  At  this  time  there  were  several  other 
vessels  at  anchor  near.  By  order  of  the  pilot  th^engines  of  the  City  of  Cambridge 
were  set  ahead  full  si)eed,  and  her  helm  was  put  hard  a-starbouti,  but  the  tide 
takinf^  the  City  of  Cambridge  so  quickly  towards  the  Birmah  that  it  appeared 
that  these  measures  would  not  enable  the  City  of  Cambridge  to  dear  the  Birmah, 
the  engines  of  the  City  of  Cambridge  were  reversed  full  speed  astern,  but  the  City 
of  Cambridge  with  her  starboard  bow  and  anchor  came  into  collision  with  tiie 
]K>rt  bow  of  the  Birmah,  and  so  much  damage  was  thereby  done  to  the  Birmah 
that  eihe  subsequently  sank. 

8  Eng.  Rep.  81 
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Save  as  herein  appears,  the  defendants  deny  the  truth  of  the  several  allegations 
contained  in  the  petition  filed  in  this  cause. 

The  City  of  Cambridge  parted  from  her  said  port  anchor  without  any  negligence 
168]  *on  the  part  of  the  defendants  or  those  on  board  her,  and  owing  to  her 
great  length,  and  the  strength  of  the  tide,  and  the  state  of  the  weather,  and  of 
the  number  of  vessels  in  the  river,  those  on  board  her  were  unable  to  avoid  the 
said  collision,  which  was,  so  far  as  the  City  of  Cambridge  was  concerned,  the  re- 
sult of  inevitable  accident 

Before  and  at  the  time  of  the  said  collision  the  City  of  Cambridge  was  in  a 
district  and  under  circumstances  in  which  the  employment  of  a  qualified  pilot 
was  compulsory  by  law  upon  her  and  her  master  and  owners,  and  before  and  at 
the  time  of  the  said  collision  the  City  of  Cambridge  was  in  charge  of  a  duly 
licensed  and  qualified  pilot,  the  employment  of  whom  was  compulsory  by  law, 
and  all  the  orders  of  such  pilot  were  duly  obeyed  by  the  master  and  crew  of  the 
City  of  Cambridge ;  and  if  the  said  collision  was  not  occasioned  by  the  negligence 
of  those  on  board  the  Birmah,  and  was  not  the  result  of  inevitable  accident,  so 
far  as  the  City  of  Cambridge  was  concerned,  it  was  occasioned  by  the  fault  or 
incapacity  of  the  said  pUot. 

Nov.  19,  20,  21.  On  these  days  the  case  was  heard.  The 
result  of-the  evidence  appears  from  the  judgment. 

BuUj  Q.C.,  and  OtUtp,  for  the  plaintiffs,  contended  that 
the  ontLS  rested  upon  the  defendants  to  prove  affirmatively 
that  the  master  and  crew  of  their  vessel  had  not  in  any 
way  contributed  to  the  collision,  and  that  they  had  fail^ 
in  doing  this  :  The  lona  Q.  They  also  urged  that  as  the 
pilot  on  board  the  City  of  Cambridge  was  in  a  house  on 
deck  at  the  time  the  cable  parted,  he  was  not  in  charge  of 
the  deck,  and  could  not  be  held  responsible  for  the  negli- 
gent management  of  the  vessel  at  that  time  :  The Mobilet^) ; 
The  Chrisliana  ('). 

Sir  John  Karsldke^  Q.C.,  Milward^  Q.C.,  and  E.  C. 
Clarksonj  for  the  defendants:  The  parting  of  the  cable 
of  the  City  of  Cambridge  was  an  inevitable  accident.  If 
there  was  any  negligence  on  the  part  of  those  in  charge 
of  the  City  of  Cambridge,  the  pilot  is  the  person  responsible. 
His  orders  were  strictly  obeyed ;  his  absence  from  the  deck 
was  only  temporary,  and  he  never  resigned  his  charge  of 
the  vessel. 

Sib  Robert  Phillimore  :  This  is  a  case  of  collision  in 
which  the  damage  done  appears  to  amount  to  a  very  consid- 
erable sum,  and,  no  doubt.,  the  question  to  be  decided  by  the 
court  is  one  of  great  importance  to  the  suitors  in  this  case. 
At  the  same  time  the  facts  and  the  history  of  the  case  do  not 
appear  to  present  any  peculiar  difficulty. 
164]  *The  collision  took  place  between  the  City  of  Cam- 
bridge, a.very  large  steamer  of  1,489  tons  register,  with  en- 
gines of  200  horse-power  nominal,  and  a  sailing-ship,  an 
iron  vessel  called  the  Birmah,  of  797  tons  register.  The 
damage  was  done  in  the  river  Mersey  ;   the  starboard  bow 

(')  Law  Rep.,  1  P.  C,  426.  {«)  10  Moo.  P.  C,  467.        (»)  7  Moo.  P.  C,  160. 
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of  the  City  of  Cambridge  and  her  starboard  anchor  struck 
the  Birmah  on  her  port  side,  near  her  fore-rigging,  and  the 
Birmah  almost  immediately  tilled  with  water  and  sank.  The 
crew  were  saved  by  a  tng,  and  no  blame  whatever  attaches 
to  those  on  board  the  City  of  Cambridge  in  respect  of  their 
conduct  after  the  collision  took  place. 

Now,  the  case  presents  to  the  court  four  subjects  for  con- 
sideration, and  the  first  of  these  appears  to  be — was  the  City 
of  Cambridge  to  blame  for  this  collision  ?  Secondly,  if  the 
City  of  Cambridge  was  to  blame  for  the  collision,  as  she  had 
a  proper  pilot  on  board,  the  question  arises,  were  his  orders 
duly  obeyed  ?  Thirdly,  did  the  crew  or  officers  on  board 
the  City  of  Cambridge  in  any  way  contribute  to  this  col- 
lision ?  Fourthly,  did  the  Birmah  contribute  to  the  collision 
by  any  misconduct  on  her  part  i 

Now,  the  facts  of  the  case  lie  in  a  very  narrow  compass 
and  may  be  very  briefly  stated.  The  City  of  Cambridge 
was,  as  I  have  said,  a  very  large  steamer,  which  was  on  a 
voyage  to  Calcutta  with  a  general  cargo  and  passengers,  and 
she  was  under  the  charge  of  a  duly  licensed  Liverpool  pilot, 
who  came  on  board  her  when  she  was  in  Morpeth  Dock,  at 
about  eleven  o'clock  at  night  on  the.  26th  of  February  of 
this  year.  Under  his  advice  the  steamship  was  brought  out 
of  the  Morpeth  Dock,  and  when  she  was  about  abreast  of 
the  Woodside  landing-sta^^e  she  was  anchored  on  the  flood 
tide,  which  was  then  running  at  about  three  knots  an  hour. 
She  was  anchored  by  her  port  anchor  and  about  sixty 
&.thoms  of  chain.  This  would  be  between  eleven  and 
twelve  o'clock.  The  ebb  tide,  which  ran  at  the  rate  of 
about  six  knots,  began  to  make  at  about  twelve  o'clock — 
shortly  before  twelve  o'clock,  I  think— and  the  pUot,  after 
the  vessel  had  been,  as  he  said,  three-parts  swung  to  the 
ebb  tide,  went  into  what  is  called  the  chart-room,  wmch  was 
a  sleeping-room  on  the  deck  under  the  bridge,  giving  orders 
to  be  called  in  the  event  of  any  unforeseen  emergency  aris- 
ing which  required  his  presence  on  deck.  He  left  a  proper 
number  of  men  *on  deck,  and  the  proper  officer,  the  [165 
quartermaster,  was  left  near  the  helm.  About  a  quarter- 
past  twelve,  or  a  little  later,  the  vessel  gave  a  sudden  sheer, 
the  consequence  of  which  was  that  the  chain  cable  of  her 
port  anchor  snapped,  and  the  anchor  was  lost.  It  appears 
that  the  pilot  came  out  of  the  chart-room  almost  immediately 
afterwards — ^it  is  difficult  to  say  exactly  what  time  elai>8ed, 
but  it  must  have  been  very  inconsiderable — and  he  gave  di- 
rections that  steps  should  be  taken  for  getting  her  nead  as 
far  as  possible  on  to  the  tide,  and  she  went  drifting,  as  I 
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understand,  stem  foremost  down  the  river  under  steam,  for 
some  time,  without  any  anchor  down ;  but  after  she  had 
drifted  so  about  twenty  minutes,  the  starboard  anchor  was 
let  go.  The  starboard  anchor  did  not  hold,  but  the  vessel 
continued  to  drift,  and  dragged  the  anchor;  and  about 
twenty  minutes  before  the  collision,  which  took  place  be- 
tween a  quarter-i)ast  two  and  thirty  minutes  past  two,  the 
starboard  anchor,  under  the  advice  of  the  pilot,  was  hove 
up  and  sighted,  and  was  found,  not  as  was  expected,  to  be 
foul,  but  to  be  clear.  This  was  about  twenty  mmutes  before 
the  collision.  The  vessel,  thus  drifting  downwards  stem 
foremost,  was  manoeuvred  from  time  to  time,  so  as  to  avoid 
the  shipping  through  which  she  was  drifting.  There  seems 
to  have  been  a  great  many  vessels  lying  in  tnat  part  on  that 
night,  and  at  last  this  catastrophe  happened  while  the  City 
of  Cambridge  was  trying  to  avoid  the  North  Star,  a  vessel 
on  her  port  side ;  she  just  escaped  doin/^  mischief  to  her 
when  sue  ran,  as  I  have  alreadjr  said,  with  her  starboard 
bow  and  anchor  into  the  port  side  of  the  Birmah,  which 
was  lying  at  anchor  there,  and  caused  her  to  sink.  The 
whole  distance  the  City  of  Cambridge  passed  over  during 
this  extraordinary  expedition  seems  to  have  been  about 
a  mile  and  a  quarter  or  a  mile  and  a  half— it  was  said  to 
be,  by  nautical  measurement,  about  a  mile  and  a  half. 
The  place  of  collision  was  off  £%remont^  and  she  drifted  from 
Woodside. 

Upon  these  facts  the  first  question  arises— was  the  City  .of 
Cambridge  to  blame  for  the  collision?  And  there  are  a 
variety  of  questions  which  I  have  had  to  put  to  the  Elder 
Brethren  of  the  Trinity  House,  in  order  that  I  majr  be  guided 
bj^  their  advice  upon  the  principal  nautical  points  which 
arise  in  this  case ;  and  first,  they  are  of  opinion  that  she 
166]  ought  to  have  had  more  cable  *let  out  in  the  first  in- 
stance— tnat  sixty  fathoms  of  cable  was  not  sufficient,  but 
that,  at  all  events,  when  she  swung  to  the  ebb  tide,  expect- 
ing, as  she  must  have  done,  a  spring  tide  of  six  knots,  then 
more  cable  should  have  been  veered  out.  It  is  in  evidence 
in  the  case  that  she  had  160  fathoms  of  cable  on  each  anchor 
which  was  available  for  use. 

The  Elder  Brethren  think  also  that  the  pilot  was  to  blame 
for  leaving  the  deck  when  he  did — that  he  ought  not  to  have 
gone  away  into  the  chart-room  when  she  was'three-quarters 
swung  to  the  ebb  tide — he  ought  to  have  waited  till  she  was 
fully  swung,  and  himself  superintended  that  mancBuvre, 
and  seen  that  her  helm  was  properly  put.  He  left  her  helm 
amidships.    No  blame  attaches  to  the  City  of  Cambridge 
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1th  respect  to  the  men  that  were  left  on  deck — ^there  seem 
>  have  bet  n  sufficient  men,  and  they  were  properly  placed, 
t  is  to  be  ijb&^rved  that  when  the  vessel  swung  the  wind 
nd  tide  were  opposed,  and  no  blame  at  all  attaches,  in  the 

Einion  of  the  Elder  Brethren — with  which  I  acree — to 
yle(*),  the  quartermaster,  in  the  manoeuvre  which  he 
Dfecttd.  He  executed  the  right  manoeuvre  in  counteract- 
ig  the  sheer  the  vessel  had  taken,  and  there  was  no  delay 
I  executing  it ;  nor  is  there  any  reason  to  suppose  that  the 
ilot  if  he  had  been  on  deck  instead  of  in  the  chart-room, 
otild  have  directed  anything  to  be  done  different  from 
hat  was  done  in  his  absence. 

The  next  observation  which  the  Elder  Brethren  of  the 
rinity  House  make  is  this:  tiiat  the  starboard  anchor 
Qght  to  have  been  ready  to  be  dropj)ed,  or  ought  to  have 
een  dropped  *in8tantly,  if  it  was  mtended  to  rely  [167 
pon  it.  Hut  the  real  and  principal  matter  of  blame  in  this 
ise  is  as  fr>llows :  The  City  of  Cambridge  ought  never  to 
ave  been  allowed  to  go  down  the  river  stern  foremost,  as 
tie  was  into  a  crowd  of  shipping,  scarcely  avoiding  one  ves- 
*1  bf^fore  ylie  was  nearly  into  another,  and  in  the  opinion  of 
le  Elder  Brethren,  it  is  really  a  matter  of  great  astonishment 
lat  she  did  not  do  more  damage  than  she  actually  effected. 
he  ought  to  have  gone  ahead,  at  all  events,  immediately 
rter  she  sighted  the  starboard  anchor  and  found  it  clear,  in 
le  way  I  liave  described.  The  ship  might  have  been  under 
pi-fect  command,  and  she  ought  to  nave  been  brought  up  in 
le  Sloyne,  and  to  have  waited  there  till  daylight.  Upon 
iat  point  tlie  Elder  Brethren  of  the  Trinity  House  have  no 
esitation  at  all,  nor  have  I  any  doubt  that  their  judgment 
perfectly  correct. 

tVitli  respect  to  the  second  point,  I  find  upon  the  evidence 
lat  the  pilot's  orders  were  duly  obeyed ;  and  with  resjject 
*  the  third  point,  I  have  taken  mto  my  careful  consideration 
le  ingenious  argument  of  Mr.  Butt ;  nevertheless,  I  am  of 
pillion,  untler  the  advice  of  the  Elder  Brethren  of  the  Trinity 

[')  Bayte  wu^  a  witness  called  on  be-  gave  a  little  sudden  roll  when  the  chain 

If  ttf  ilip  (itfendanta.    He  stated :  " I  of  the  port  anchor  broke.     I  then  called 

I  i  qimrUTnirL«ti3r  on  board  the  City  of  the  chief  officer  and  immediately  sent 

mbridfjT^.     I  went  to  the  wheel  on  the  word  to  the  pilot,  and  the  pilot  came  on 

idj^e  ftl  twelve  o'clock.     The  chief  offi-  deck.    Before  the  pilot  came  on  deck  I 

r  wiift   «taii<lini5   below  the  bridge.     I  had  got  an  order  from  the  chief  officer  to 

liti  fti  the  whtel  until  the  chain  broke  ;  go  to  the  eneine-room  and  to  give  her  all 

Uje  tiiDo  the  t'Jiain  actually  broke  I  the  steam  Uiey    possibly  could,   or  we 

\»  i^taQiliii^  with  the  wheel  in  one  hand,  would  get  ashore  if  the  steam  was  not 

It  putiiuij  it  over  a-starboard  to  right  got  up.     I  went  to  the  engine-room  witli 

» veatel  in  the  stream ;  it  was  necessary  my  message.    The  pilot  was  below  then : 

he  duoe,  because,  if  not,  the  ship  would  he  was  just  coming  up  as  I  came  up.    He 

idi  aabore  by  tbe  current.     The  ship  was  in  the  chart-room.'* 


Digitized  by 


646  ADMIRALTY  AND  ECCLESIASTICAL  COURTS.  [L.  R- 

mi  The  City  of  Cambridge.  . 

House,  that  the  crew  on  board  the  City  of  Cambridge  cannot 
be  said  in  say  way  to  have  contributed  to  the  collision. 
There  was  no  want  of  look-out,  and  no  want  of  due  notice, 
on  the  ^art  of  those  whose  duly  it  was  to  keep  a  look>out, 
to  the  pilot. 

Lastly,  I  come  to  consider  the  question  which  is  fourth 
in  order — ^whether  the  Birmah  contributed  in  any  way  to 
this  collision  ?  The  Birmah  was  riding  with  her  starboard 
anchor  quite  steady,  with  seventy-five  &tthoms  of  chain; 
although  in  more  shoal  water,  with  more  chain  than  the 
City  or  Cambridge.  She  certainly  did  not  sheer,  in  our 
opinion,  into  the  City  of  Cambridge ;  but  the  truth  is  told 
in  the  log  kept  on  board  the  City  of  Cambridge — that  that 
vessel  sheered  into  her.  She  was  lying  quiet,  and  it  matters 
not,  in  the  opinion  of  the  Elder  Brethren,  whether  her  helm 
was  lashed  to  port  or  starboard ;  though  I  am  bound  to  say 
that  the  evidence  shows  that  she  had  her  helm  two  or  three 
spokes  to  i>ort  before  the  collision  took  place. 

Upon  these  facts  I  can,  of  course,  come  but  to  one  conclu- 
sion, namely,  that  the  City  of  Cambridge  is  solely  to  blame 
for  this  collision. 

168]  *There  remains  another  (Question  to  be  discussed, 
namelj[^,  the  question  of  law  apphcable  to  the  pilot,  as  to 
which  it  is  not  necessary  to  detam  the  Elder  Brethren. 

The  counsel  for  the  plaintiffs  and  defendants  were  then 
heard  upon  the  question  whether  the  employment  of  the 

J)ilot  on  Doard  the  City  of  Cambridge  was  compulsory  by 
aw.    The  following  sections  of  the  Mersey  Docks  Consoli- 
dation Act,  1868  (21  &  22  Vict.  c.  xcii.),  were  referred  to  : 

Sect.  128.  *'  If  any  person  shall  pUot  any  vessel  into  or  out  of  the  port  of  Liv- 
erpool without  having  been  first  duly  licensed  by  the  board  to  act  as  a  pilot,  or 
after  the  expiration  of  his  license  and  before  the  same  shall  have  been  renewed, 
he  shall  for  every  such  offence  be  liable  to  a  penalty  of  not  exceeding  twenty 
pounds." 

Sect.  188.  "  If  the  master  of  any  vessel  shall  require  the  attendance  of  a  pilot 
on  board  any  vessel  during  her  riding  at  anchor,  or  being  at  Hoylake  or  in  the 
river  Mersey,  the  pilot  so  employed  shall  be  paid  for  every  day  or  portion  of  a 
day  he  shall  so  attend  the  sum  of  five  shillings,  and  no  more,  provided  that  the 
pilot  who  shall  have  the  charge  of  any  vessel  shall  be  paid  for  every  day  of  his 
attendance  whilst  in  the  river  ;  but  no  such  charge  shall  be  made  for  the  day  on 
which  such  vessel,  being  outward  bound,  shall  leave  the  river  Mersey  to  com- 
mence her  voyage,  or,  l^ing  inward  bound,  shall  enter  the  river  Mersey ." 

Sect.  189.  "  In  case  the  master  of  any  vessel,  being  outward  bound',  and  not 
being  a  coasting  vessel  in  ballast  or  under  the  burdeji  of  one  liundred  tons,  for 
whicn  provision  is  otherwise  made,  shall  proceed  to  sea,  and  shall  refuse  to  take 
on  boanl  or  employ  a  pilot,  he  shall  pay  to  the  pilot  who  shall  first  offer  himself 
to  pilot  the  same  the  full  pilotage  rate  that  would  have  been  payable  for  such 
vessel  if  such  pilot  had  actually  piloted  the  same  into  or  out,  as  the  case  may  be, 
of  the  said  port  of  Liverpool,  together  with  all  expenses  incurred  in  recovering 
the  same." 
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The  counsel  for  the  defendants  contended  that  at  the  time 
the  cable  broke  the  City  of  Cambridge  was  proceeding  to  sea 
within  the  meaning  of  the  139th  section,  and  that  the  pilot 
was  employed  by  compulsion  of  law  from  the  time  the  ves- 
sel left  dock  until  the  collision :  Rod/rigues  v.  Melhuish  (*) ; 
The  Annapolis  Q ;  Tlie  Oeneral  Steam  Navigaiion  Co.  v. 
T%e  British  aria  ColoniaZ  Steam  NamgaMon  Co  ('). 

The  counsel  for  the  plaintiflFs  contended  that  there  was  no 
♦compulsion  on  outward  bound  vessels  to  take  a  pilot  [169 
until  the  time  of  actually  proceeding  to  sea.  The  City  of 
Cambridge  need  not  have  employed  a  pilot  to  take  her  out 
of  dock,  and  the  law  certainly  did  not  require  her  to  remain 
in  charge  of  a  pilot  while  at  anchor  in  the  river. 

SrB  Robert  Phillimore  :  As  my  own  private  judgment 
is  strongly  adverse  to  the  immunity  of  a  wrong-doer,  on  the 
^ound  of  compulsory  pilotage,  I  should  be  not  at  all  sorry 
if  I  could  come  to  tne  conclusion  which  has  been  pressed 
upon  me  by  the  argument  for  the  plaintiffs,  but  I  cannot  do 
so.  It  seems  to  me  that  the  139th  section  must  be  construed, 
as  far  as  one  can  apply  it  to  this  act  of  Parliament,  accord- 
ing to  the  light  of  common  sense.  Now,  what  is  this  sec- 
tion \  [His  lordship  here  read  the  material  portion  of  tHe 
section.] 

It  appears  to  me  that  the  real  point  to  which  the  court's 
mind  must  be  directed  is — what  did  the  legislature  mean  by 
the  words  "  shall  proceed  to  sea"  ?  It  could  not  be  intended 
that  the  offence  of  refusing  to  take  on  board  a  pilot  should 
not  be  completed  until  the  vessel  was  actually  at  sea,  be- 
cause the  section  provides  that  the  master  must  take  the 
pilot,  the  first  who  shall  offer  himself,  for  the  purpose  of 
taking  him  to  sea. 

Now,  in  this  case  what  was  the  state  of  the  vessel  %  The 
state  of  the  vessel  was  this :  she  was  in  every  way  eq  nipped 
for  her  long  voyage  to  Calcutta.  There  is  no  doubt  upon 
the  point.  What  are  the  facts  ?  That  she  intended., to  go  to 
sea,  but  that  after  a  conference  between  the  captain  and  the 
pilot,  who  had  been  taken  on  board  for  the  purpose  of  going 
to  sea  (a  conference  which  had  been  brought  about  by  the 
circumstances  of  the  night  and  other  reasons),  as  to  whether 
it  was  expedient  she  should  go  to  sea  that  night  or  wait  till 
morning  to  cross  the  bar,  it  was  determined  to  lie  in  the  Mer- 
sey that  night,  and  cross  the  bar  in  the  morning. 

Shortly  after  she  had  begun  to  lie  in  the  Mersey,  the  col- 
lision happened ;  and  in  these  circumstances  can  I  really 

(')  10  J:x.,  110;  24  L.  J.  (Ex.),  26.  («)  Lush.,  295;  80  L.  J.  (P.  M.  <fe  A.),  201. 

(»)  Law  Rep.,  8  Ex.,  330 ;  Law  Rep.,  4  Ex.,  238. 
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come  to  the  conclusion  that  the  vessel  was  not  p^:oceeding  to 
sea,  because  an  accidental  circumstance  prevented  her  from 
soing  to  sea  that  very  night  ?  It  was,  as  I  think,  Mrly 
170]  enough  put  by  Sir  John  Kardake  *in  this  case  th^ 
her  staying  outside  the  dock  that  night  was  a  step  in  her 
progress  of  procedure  to  sea.  I  must  think  that  common 
sense  compels  me  to  put  that  construction  on  the  statute, 
and  having  a  strong  opinion  upon  it,  I  do  not  see  why  I 
should  delay  expressing  it  to-night ;  although  if  there  is  any 
desire  of  the  parties  that  I  should  delay  it  and  give  a  more 
elaborate  Judgment,  I  would  do  so ;  but  I  see  no  reason  my- 
self why  i  should  delay  expressing  my  opinion  that  this  waa 
a  compulsorv  pilotage  under  tiie  statute. 

Siplicitors  for  plaintiflEs :  Simpson  &  North. 

Solicitors  for  defendants :  Dv/ncan^  HiU  &  Parkinson. 


[Law  Reports,  4  Admiralty  and  Eoolestastical,  170.] 
Dec.  18, 1878. 

The  Pievb  Supeeioee.   (6,642). 

Damoffe  te  Oargo-^Ooodt  carHed  wUo  any  Fort  in  England  or  Wala — Tht 
Admiralty  Court  Act,  1861  (24  Viel.  e.  10),  «.  6. 

A  forelgii  sbip  was  cbaftered  to  load  a  cargo  of  rice  at  a  port  in  liie  East  Indies, 
and  therewith  proceed  to  Belle  Isle,  SciUy,  Qneenstown,  or  Falmoath,  for  ordera 
to  dischaive  at  a  port  in  the  United  Kingdom  or  on  the  Continent  between  Havre 
and  Hamonrg.  The  vessel  loaded  her  cargo  and  proceeded  to  the  port  of  Fd- 
month,  and  there  received  orders  to  go  to  Bremen,  where  she  discharged  her  cargo. 
It  was  alleged  that  the  car|2;o  had  suffered  damage  in  the  vesseL  After  discharnqg 
her  cargo,  the  ship  sailed  to  Cardiff  on  a  new  voyage,  and  was  there  arrested  m  a 
snit  instituted  on  oehalf  of  the  consignees  of  the  cargo  of  rice  xmder  the  6th  section 
of  the  Admiralty  Court  Act,  1861 : 

Sddf  that  the  cargo  of  rice  was  carried  into  a  port  in  England  within  the  meaning 
of  the  words  in  the  6th  section  of  the  Admiralty  Court  Act»  1861,  and  that  the  court 
had  jurisdiction  to  entertain  the  suit. 

This  was  a  suit  instituted  against  the  Italian  bark  Pieve 
Superiore  under  the  6th  section  of  the  Admiralty  Court  Act, 
1861.  The  bark  having  been  arrested,  her  owner  appeared 
under  protest  and  tiled  the  following  petition  on  protest. 

The  petition  was,  so  far  as  material,  as  follows : 

1.  By  charterparty  dated  London,  the  80th  of  March,  1872,  and  Genoa,  the 
6th  of  April,  1872,  between  the  defendant  and  Ferdinand  Schiller,  for  self  and 
partners  of  Messrs.  Borradaile,  Schiller  &  Co.,  of  Calcutta,  merchants  and 
freighters,  it  was  mutually  agreed  that  the  above-named  ship  should,  with  all 
convenient  speed,  having  liberty  to  take  outward  cargo  -^  passengers  from 
Europe  to  a  port  on  the  way  for  owner's  benefit,  sail  and  proceed  thence  to 
Akyab,  for  orders  to  load  at  either  Akyab,  Rangoon-,  or  Bassein,  and  there  load 
IT  1]  *from  the  agents  of  the  said  freighters  a  cargo  of  rice  in  bags,  which  the 
said  freighters  bound  themselves  to  ship  ;  and  being  so  loaded,  should' proceed 
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therewith  to  Belle  Isle,  Scilly,  Qaeensrtown,  or  Falmouth,  at  the  option  of  the 
master,  for  orders  whether  to  discharge  at  a  good  and  safe  port  in  the  United 
Kingdom  or  on  the  Continent  hetween  Havre  and  Hamburg,  both  ports  inclusive, 
or  so  near  thereto  as  she  might  safely  get,  and  deliver  the  same  in  any  dock 
freighters  might  appoint  agreeably  to  bills  of  lading,  on  being  paid  freight  as 
therein  mentioned,  the  master  to  sign  bills  of  ladmg  at  any  current  rate  of 
freight  required  without  prejudice  to  such  charterparty,  but  not  under  char- 
tered rate. 

2.  Pursuant  to  the  said  charterparty  the  said  ship  proceeded  to  Rangoon,  and 
there  loaded  a  cargo  of  rice  in  bags,  for  which  the  master  of  the  said  vessel 
signed  and  delivered  a  bill  of  lading,  which,  so  far  as  material,  was  and  is  in 
the  words  and  figures  following,  that  is  to  say : 

"  Shipped  in  good  order  and  well  conditioned,  by  Gladstone,  WyUie  &  Co.,  in 
and  upon  the  good,  ship  or  vessel  called  the  Pieve  Superiore,  whereof  is  master 
for  this  present  voyage  Consiffliere,  and  now  riding  at  anchor  in  the  Rangoon 
River,  and  bound  for  Belle  l3e,  Scilly,  Qneenstown,  or  Falmouth,  for  orders  to 
discharge  at  a  port  in  the  United  Kingdom  or  on  the  Continent  between  Havre 
and  Hamburg,  both  inclusive,  5,000  bi^  rice,  each  210  lbs.  net,  5,800  bags,  each 
198  lbs.  net,  being  marked  and  numbered  as  per  margin,  and  are  to  be  deliv- 
ered in  the  like  good  order  and  condition  at  the  aforesaid  port  of  ,  as 
ordered  (all  and  every  the  dangers  and  accidents  of  the  seas,  rivers,  and  navini- 
tion  of  whatever  nature  or  kind  soever  excepted),  unto  order  or  to  its  assigns,  ne 
or  they  paying  freight  for  the  sidd  jroods  at  the  rate  of  £3  15«.  (three  pounds 
fifteen  snillin^  sterling  per  ton  of  §0  cwt.  net  weight),  delivered  with  average 
accustomed.  In  witness  whereof,  the  master  or  purser  of  the  said  ship  or  vessel 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  whiob 
h^ng  accomplished,  the  others  to  stand  void. 

"  Dated  in  Rangoon,  this  26th  day  of  March,  1878. 

"  F.  Consigliere." 

8.  The  vessel  sailed  with  the  said  cargo  from  Rangoon,  and  her  master,  in  the 
exercise  of  his  option,  proceeded  therewith  to  the  port  of  Falmouth  for  orders, 
and  there  received  orders  from  the  plaintlflte  or  their  agents  to  proceed  with  the 
carao  to  Bremen,  which  is  a  port  on  the  Continent  between  Havre  and  Hamburg, 
and  to  discharge  the  cargo  at  Bremen. 

4.  The  master  accordiujgly  sailed  from  Falmouth  in  the  vessel  with  the  cargo 
to  Bremen,  and  there  delivered  the  cargo. 

5.  The  vessel,  after  having  discharged  her  cargo  of  rice  at  Bremen,  left  Bre- 
men on  a  new  voyage  for  Cardiff  to  load  coals  there,  and  subsequently  arrived  at 
Cardiff,  where  she  has  been  arrested  by  the  plaintiffs  in  this  suit. 

0.  The  plaintiffs  allege  themselves  to  be  assignees  for  valuable  consideration 
of  the  said  bill  of  lading,  and  allege  that  the  said  cargo  of  rice  suffered  damage 
in  the  said  vessel,  and  thev  have  instituted  this  suit  as  such  assignees  for  the 
recovery  of  losses  which  they  allege  themselves  to  have  sustained  by  negligence 
or  misconduct,  or  by  breach  of  duty  or  breach  of  contract  on  the  part  of  the 
master  or  crew  of  the  said  vessel. 

7.  Save  as  aforesaid,  the  said  cargo  of  rice  was  never  brought  into  any  i>ort  in 
England  or  Wales. 

^llie  defendant  submits  that  the  said  cargo  of  rice  was  not  carried  into  [1T9 
any  port  in  England  or  Wales  within  the  true  intent  and  meaning  of  the  6th 
section  of  the  Admiralty  Court  Act,  1861,  and  that  by  reason  thereof  this  honor- 
able court  has  not  jurisdiction  to  entertain  this  suit. 

The  plaintiflfs  thereupon  gave  notice  that  they  should  move 
the  judge  in  court  to  reject  the  admission  of  the  petition  on 

?)rotest  oy  reason  that  under  the  circumstances  therein  stated 
he  court  had  jurisdiction  to  entertain  the  cause. 

Dec.  9.    BiM,  Q.C.,  and  Coheri^  on  behalf  of  the  plaintiffs, 
moved  pursuant  to  the  above  notice  of  motion. 
8  Eng.  Rep.  82 
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MUward^  Q.C.,  and  E.  C.  ClarJcson^  for  the  defendants, 
in  opposition  to  the  motion  and  in  support  of  the  protest. 

The  following  anthorities  were  cited  in  the  conrse  of  the 
areuments:  TheBahia(^)\  TheTeiUoniaQ);  ThePatria^*); 
The  Ircmsides  (*) ;  The  Two  EUens  C) ;  The  Kasan  (*) ;  The 
Danzig  {^). 

Our.  adv.  vuU. 

Dec.  18.  Sir  Robert  Phillimore  :  This  is  a  motion  to 
reject  a  petition  on  prot^t.  A  suit  was  instituted  for  dam- 
age to  carjzo  on  behalf  of  certain  consignees  against  the  ves- 
sS  Pieve  Superiore,  whose  owner  is  a  foreigner. 

He  has  appeared  under  protest  and  set  forth  his  defence 
in  the  petition.'  The  petition  states  that  the  ship  was  char- 
tered in  March  and  April,  1872,  to  take  an  outward  cai^o 
from  Europe  to  a  port  in  the  East  Indies,  ^'  and  there  to  load 
a  cargo  or  rice,  to  proceed  therewith  to  Belle  Isle,  Scilly, 
Queenstown,  or  Falmouth,  at  the  option  of  the  master,  for 
orders  whether  to  discharge  at  a  ^ood  and  safe  port  in  the 
United  Kingdom  or  on  the  Contment  between  Havre  and 
Hamburg." 

The  ship  proceeded  to  Rangoon  and  loaded  the  cargo,  and 
the  master  signed  and  delivered  a  bill  of  lading  to  Glad- 
stone, Wyllie  &  Co.,  in  which  the  vessel  is  described  to  be 
bound  for  the  places  mentioned  in  the  charterparty.  The 
bill  of  lading  and  charterparty  are  in  English,  and  the  freight 
173]  is  to  De  paid  in  English  *money.  The  vessel  saued 
from  Rangoon  to  Falmouth,  and  there  received  orders  to  go 
to  Bremen,  which  is  between  Havre  and  Hamburg,  and  there 
discharged  her  cargo.  She  sailed  from  thence  to  Cardiff  on 
a  new  voyage,  and  was  then  arrested  in  this  suit. 

The  contention  on  behalf  of  the  protestors,  which  was  very 
ably  conducted,  proceeded  upon  two  grounds.  The  first 
and  principal  ground  was  that  the  words  in  the  statute  24 
Vict.  c.  10,  s.  6,  ''any  goods  carried  into  any  port  in  Eng- 
land or  Wales  in  any  ship"  must  mean  carried  into  for  the 
purpose  of  delivery  m  that  port.  The  second  ground,  which 
was,  I  think,  more  reluctantly  j)ut  forward,  was  that  the 
goods  must,  at  all  events,  be  carried  into  a  port  which  from 
circumstances  became  the  final  port,  or  according  to  a  dif- 
ferent form  of  the  same  proposition,  that  the  goods  must  be 
carried  into  a  port,  in  wnicn  port  a  wrong  was  done  to  the 
shipper.     It  is  proper  to  observe  here,  that  the  petition  on 

Q)  Br.  A  Lush..  61.                          •  (»)  Law  Rep.,  4  P.  C,  161. 

(•)  Law  Rop.,  8  A,  A  E.,  394.  («)  Br.  A  Lush.,  1. 

(»)  Law  Rep.,  8  A.  A  E.,  436.  (^)  Br.  A  Lush.,  102;  82  L.  J.,  (P.  M.  <fc 

(*)  Lush., 458;  81  L.  J.{RM.A  A.),  12d.  A.),  164. 
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protest  does  not  allege  that  whatever  damage  was  done  hap- 
pened after  the  vessel  had  left  the  English  port  and  was  on 
ner  way  to  Bremen.  It  is  obvious  that  the  second  propo- 
sition of  the  counsel  for  the  protest  cannot  be  reconciled  with 
the  first,  inasmuch  as  the  second  admits  that  circumstances 
may  hapi)en  which  found  the  jurisdiction,  although  the 
^oods  are  not  carried  into  the  port  of  discharge  mentioned 
in  the  charterparty  or  bill  of  lading. 

Yarious  cases  have  been  decided  by  my  immediate  prede- 
cessor upon  this  point,  and  one  by  myself;  and  m  the 
arguments  addressed  to  the  court  upon  former  occasions,  as 
on  the  present,  the  principal  topic  has  been  the  inconvenience 
which  would  result  from  the  plain  and  literal  construction 
of  the  words  of  the  statute,  which  it  cannot  be  denied  ^m^x 
facie  are  in  favor  of  the  jurisdiction  of  the  court.  And  I 
must  here  remark  that  the  large  and  descriptive  words  are 
not  narrowed  or  restricted  by  any  subsequent  proviso, 
though  it  seems  that  when  a  restriction  was  intended  to  be 
imposed^  as  in  the  case  of  the  domicile  of  the  defendant,  it 
was  plainly  expressed.  If  the  words  are  plain  and  unam- 
biguous, I  do  not  think  myself  at  liberty  to  consider  the 
argument  from  inconvenience,  although  it  is  very  possible 
that  a  full  investigation  into  this  topic  would  show  that  the 
inconveniences  are  balanced  by  contrary  advantages. 

*In  The  Bahia  (')  the  ship  carrying  the  cargo  was  [174 
bound  for  Dunkirk.  She  put  into  the  port  of  Bamsgate, 
and  the  master  then  refused  to  poceed  to  Dunkirk,  or  to 
^ve  delivery  at  Bamsgate,  and  the  court  held  that  it  had 
jurisdiction.  In  The  f^atria  (*)  I  referred  to  this  case,  and 
on  its  authority  decided  one  portion  of  the  case  then  before 
me,  and  from  that  judgment  there  has  been  no  appeal.  In 
TTie  Patria  Qthe  vessel  was  bound  for  a  port  in  Germany, 
and  put  into  Falmouth  from  accidental  circumstances.  The 
master  refused  to  proceed  further  on  the  ground  of  danger 
of  capture  by  French  cruisers.  I  held  that  the  jurisdiction 
of  the  court  was  founded  under  the  statute. 

It  is  true  that  in  both  these  cases  the  ship  had  not  left  the 
English  port  in  which  she  was  arrested.  In  the  present  case 
she  has  deposited  her  cargo,  alleged  to  have  been  damaged 
in  the  foreign  port,  and  is  seized  on  her  return  with  a  new 
cargo  to  this  country.  But  it  is  to  be  observed  that  it  is  not 
averred  in  this  case  that  the  shipper  has  had  recourse  to  the 
tribunals  of  Bremen.  If  he  has,  as  he  alleges,  sustained  an 
injury  for  which  the  owner  of  the  ship  is  liable,  it  is  still  un- 
redressed ;  and  I  have  already  observed  upon  the  pervading 

(»)  Br.  A  Luah.,  61.  («)  Law  Rep.,  :i  A   «t  E.,  436. 
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English  character  of  the  transaction.  It  becomes  unneces- 
sary to  refer  to  the  other  German  cases  arising  ont  of  the 
recent  war. 

It  appears  to  me  that  the  principle  of  these  decisions  most 
ffovem  mjr  jndj^ent  in  the  present  case  more  especially  as 
the  vessel  in  this  case  had  come  into  an  English  port  in  com- 
pliance with  the  terms  of  the  charterparty,  and  that  there 
was  thereby  a  partial  fulfilment  of  me  contract,  and  the 
order  which  she  received  there  might  have  been  to  discharge 
in  an  English  port,  and  perhaps  in  that  particular  port 

Upon  tne  whole,  having  regard  to  the  ])articular  circum- 
stances which  I  have  stat^,  and  bein^  unable  to  distinguish 
this  case  in  principle  from  those  which  have  been  already 
determined  on  this  point,  I  see  no  adequate  reason  for  not 
following  the  plain  words  of  the  statute,  and  I  must  over- 
rule the  protest,  and  direct  the  party  to  appear  absolutely, 
with  costs. 

Solicitors  for  plaintiflPs :  PrUchard  &  Sons! 
Solicitor  for  defendant  under  protest :  Cooper. 


[Law  Reports,  4  Admiralty  and  Ecclesiastioal,  176.] 
Jan.  28,  1874. 

175]  *The  Owen  Wallis.    (6,370). 

CnUUion — Dumb  Barge  not  hound  to  carry  a  lAghl  in  tht  T^amet  at  yigfU. 

A  screw  steamship  had  just  come  ont  of  the  Regent's  Canal  Dock  in  the  riTer 
Thames,  abont  2  a.m.  on  a  December  morning,  when  she  came  into  collision  with  a 
domb  barge  which  was  drifting  np  the  rirer  tnth  the  flood  tide,  and  without  having 
any  li^^it  exhibited: 

Beta,  that  the  steamship  might,  nnder  the  dronmstances,  have  kepi  ont  of  the  way 
of  the  barape,  and  that  she  ought  to  have  done  so,  and  that  she  was  alone  to  blame 
for  the  coUision. 

This  was  a  cause  of  collision  instituted  on  behalf  of  the 
owners  of  the  bar^e  Lord  Clarendon,  and  of  the  cargo  lately- 
laden  therein,  against  the  screw  steamship  Owen  Wallis. 

The  petition  stated  in  substance  that — 

At  about  2  am.  on  the  29th  day  of  December,  1871,  the  Lord  Clarendon,  a 
dumb  barge  of  60  tons  burden,  laden  with  cargo,  was  proceeding  up  the  river 
Thames  in  charge  of  a  licensed  waterman  and  an  apprentice,  and  was  off  the 
entrance  to  the  Regent's  Canal. 

The  morning  was  fine  and  moonlight,  and  the  tide  was  about  half  flood  and  of 
the  force  of  aM>ut  four  knots  per  hour,  and  the  Lord  Clarendon  was  driving  up 
the  river  with  one  oar  ont  to  keep  her  with  her  head  up  the  river,  and  was  over 
towards  the  south  side  of  the  river. 

At  such  time  the  Owen  Wallis,  which  was  under  steam,  came  out  of  the 
entrance  to  the  Regent's  Canal,  and  instead  of  keeping  clear  of  the  Lord  Claren- 
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don,  as  she  ought  to  have  done,  ran  against  and  with  her  stem  struck  the  Lord 
Clarendon  on  her  starboard  side. 

The  Owen  Wallis  improperly  neglected  to  take  proper  measures  for  keeping 
clear  of  the  Lord  Clarendon. 

The  said  collision  was  occasioned  by  the  negligence  of  those  on  board  the 
Owen  Wallis. 

The  answer  on  behalf  of  the  owners  of  the  Owen  Wallis 
stated  in  substance  as  follows  : 

At  about  2  a.m.  of  the  2^h  of  December,  1871,  the  screw  steamship  Owen 
Wallis  of  559  tons  register  or  thereabouts,  propelled  by  engines  of  95  horse- 
power and^nanned  by  a  crew  of  twenty  hands,  left  the  Kegent's  Canal  dock,  in 
the  port  of  London,  in  charge  of  Henry  George  Row,  a  licensed  waterman,  in 
water  ballast,  bound  on  a  voyage  to  Newcastle-on-Tyne. 

Shortly  before  3.15  a.nL  of  tne  said  morning  the  weather  was  fine  and  clear, 
the  tide  was  flood,  and  of  the  force  of  between  three  and  four  knots  an  hour, 
and  the  Owen  Wallis  was  on  the  north  side  of  the  river  Thames  opposite  the 
entrance  of  the  said  Regent's  Canal  dock,  and  had  her  head  down  the  river,  her 
engines  just  beginning  to  work  slowly  ahead,  and  the  admiralty  regulation 
lamps  duly  exhibited,  and  a  good  look-out  being  kept  on  board  her. 

*In  this  state  of  circumstances,  and  when  the  Owen  Wallis  had  only  been  [1 T^ 
moved  a  few  feet  on  her  course  down  the  river,  the  Lord  Clarendon  was  made  out 
ahead  of  the  Owen  Wallis,  at  the  distance  of  about  200  feet,  driving  up  athwart 
the  tide  and  inside  of  the  canal  buoy,  and  thereupon  the  engines  of  the  Owen 
Wallis  were  stopped  and  reversed  full  speed,  but  the  starboard  side  of  the  barge 
came  in  contact  with  the  stem  of  the  Owen  Wallis. 

The  barge  had  no  light  exhibited,  and  made  no  signal  to  warn  vessels  of  her 
approach,  and  was  not  being  navigated  in  a  caref  id  and  proper  manner,  or  in  a 
proper  part  of  the  channel,  and  those  on  board  her  neglected  to  use  proper 
means  to  prevent  her  drifting  against  the  Owen  Wallis. 

The  said  collision  and  the  damages  and  losses  consequent  thereon  are  attribu- 
table to  the  negligence  and  improper  conduct  of  those  on  board  the  Lord 
Clarendon. 

Jan.  23.    The  case  came  on  for  hearing. 

The  resnlt  of  the  evidence  appears  from  the  judgment. 

Butt,  Q.C.,  and  E.  C.  Clarkson^  for  the  plaintiflfs:  No 
blame  for  the  collision  can  be  attributed  to  the  Lord  Claren- 
don for  the  course  she  took  in  coming  up  the  river.  She 
had  a  right  to  be  where  she  was,  .whether  it  was  near  the 
north  shore  or  in  mid-channel :  The  Velocity  (') ;  The 
Cologne  (*).  There  is  no  regulation  or  by-law  requiring  a 
dumb  barge  to  carry  a  light,  and  the  "  Regulations  for  Pre- 
venting Collisions  at  Sea^'  require  that  the  lights  specified 
therein,  "and  no  others,"  shall  be  carried. 

HerscheU,  Q.C.,  and  O.  Bruce,  for  the  defendants:  The 
Lord  Clarendon  was  to  blame  for  not  having  kept  out  of 
danger,  and  in  the  fairway  of  the  river.  Those  on  board 
the  steamer  had  a  right  to  expect  that  barges  would  not  be 
navigated  so  as  to  obstruct  the  movements  of  vessels  leaving 
dock.  The  Owen  Wallis  was  in  such  a  position  that  it  was 
not  possible  for  her  to  manoeuvre  so  as  to  keep  clear  of  the 

(»)  Law  Rep.,  8  P.  C,  44.  («)  Law  Rep.,  4  P.  C,  619. 
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barge,  and,  moreover,  the  barge  was  in  fault  for  having  no^ 
light.  In  the  absence  of  any  express  law,  common  prudence 
requires  that  for  the  purpose  of  avoiding  impending  danger 
lights  should  be  exhibited  by  all  craft  when  navigating  a 
thoroughfare  at  night :  The  John  JFenwick  (') ;  TTie  Indus- 
trie (•). 

Sir  Robert  Phillimore  :  This  is  a  case  of  collision  which 
took  place  between  a  dumb  barge  and  a  screw  steamer  of 
569  tons  on  the  29th  of  December,  1871.  There  is  in  all 
these  cases  extreme  difficulty  in  ascertaining  facts,  even 
1771  when  a  case  is  heard  and  *decided  receniissiTnofacto^ 
but  the  difficulty  is  greatly  increased  when,  as  in  the  present 
case,  such  a  length  of  time  has  elapsed  between  the  collision 
and  the  hearing.  The  excuse  for  the  delay  given  is  that 
the  parties  were  trying  to  come  to  some  arrangement. 

In  the  early  morning  the  barge  was  going  up  the  Thames, 
in  charge  of  a  licensed  waterman,  on  the  flood  tide.  Unfor- 
tunately the  waterman  who  had  charge  of  the  barge  is 
since  dead.  When  the  barge  got  near  the  entrance*  to  the 
Regent's  Canal,  about  2  a.m.,  tne  Owen  Wallis,  a  steamer 
which  was  in  charge  of  a  licensed  waterman,  was  coming 
stem  foremost  out  of  the  dock  entrance.  The  barge  was 
sweeping  up  on  the  flood  tide  broadside  on.  The  Owen 
Wains,  according  to  her  own  statement,  sighted  the  barge 
about  200  feet  away  and  ahead. 

Two  questions  have  been  raised :  first,  whether  the  barge 
was  to  blame,  assuming  she  was  not  in  mid-channel,  but  to 
the  north  of  it,  for  not  keeping  further  out  into  the  river, 
and  so  out  of  the  way  of  tne  steamer  \  secondly,  whether 
the  barge  was  to  blame  for  not  carrying  a  light.  Now  I 
cannot  hold,  as  a  matter  of  law,  that  the  barge  would  not  have 
been  in  the  right  in  coming  up  to  the  north  oi  mid-channeL  It 
may  be  desirable  that  some  uniform  rule  should  be  estab- 
lished, but  it  has  been  laid  down  in  recent  decisions  that 
vessels  may  navigate  on  either  side  of  the  river.  As  a  mat- 
ter of  fact,  I  am  not  satisfied  upon  the  evidence  before  me 
that  the  barge  was  coming  up  to  the  north  of  mid-channeL 

It  is  further  said  that  the  barge  is  to  blame  because  she 
carried  no  light.  But  there  is  no  regulation  requiring  dumb 
barges  to  carry  any  light,  and  there  is  a  great  difficulty  in 
imposing  a  duty  beyond  the  letter  of  the  regulations.  What 
light  ought  a  dumb  barge  to  carry  %  ^  The  ordinary  lights 
would  tend  to  mislead,  and  no  provision  has  been  made 
authorizing  a  dumb  barge  to  carry  any  special  light.     I  can- 

(1)  Law  Rep.,  8  A.  <fe  £.,  600.  (>)  Law  Rep.,  S  A.  d^  £.,  808. 


Digitized  by  V:iOOQIC 


Vol  rv.]  xxxvn  vict.  655 

The  C.  S.  Butler.    The  Baltic.  ^^  1874 

not,  therefore,  hold  that  the  barge  was  to  blame  for  not 
having  carried  a  light. 

There  is  no  dutv  imposed  by  statute  upon  a  barge  to  get 
out  of  the  way  oi  a  steamer ;  nor  do  I  consider  there  was 
any  such  duty  imposed  upon  the  Lord  Clarendon  in  the 
special  circumstances  of  the  case.  On  the  contrary,  it  was 
the  duty  of  the  steamer  to  get  out  of  the  way  of  the  barge. 

The  result  of  the  evidence  is  that  it  was  a  morning  when  ves-  ^ 
sels  could  be  seen  at  a  fair  distance,  and  I  think  tne  steamer 
♦ought  to  have  made  out  the  barge  in  time  to  have  [178 
taken  measures  to*  avoid  her.  In  lact,  no  report  was  made 
at  all  of  the  barge  by  the  look-out,  and  the  pilot,  on  going 
on  to  the  bridge,  saw  the  barge  at  a  distance  of  fifty  or  sixty 
yards  only.  The  pilot  had  been  aft  while  the  ship  was 
coming  out  of  dock,  and  came  on  to  the  bridge  only  just 
before  the  collision.  I  must  therefore  hold  that  tne  evidence 
establishes  that,  if  there  had  been  a  good  look-out,  and  the 
barge  had  been  reported  in  sufficient  time,  the  steamer 
might  have  gone  astern,  and  so  have  avoided  the  collision. 
I  think  it  rigut  to  say  that  the  Elder  Brethren  have  suggested 

Eossible  difficulties  as  to  the  steamer  avoiding  the  oarge; 
ut  as  the  evidence  does  not  establish  that  such  difficulties 
actually  existed,  I  must  decide,  on  my  own  responsibility, 
that  the  Owen  WaUis  is  alone  to  blame  for  the  collision. 

Solicitors  for  the  plaintiffs :  Plews  &  Irvine. 
Solicitor  for  defendants :  Cooper, 


[Law  Reports,  4  Admiralty  and  EcdeBiastical,  1^8.] 
March  4,  1874. 

The  C.  S.  Butler.    (6,672). 
The  Baltic.   (6,728). 

Damage — SoLvaae — Right  of  talved  Vessel  to  recover  Damage  caused  hy  negligent  Navu 
goHoH  of  salving  Vessel  in  rendering  Assistance — Bight  to  Salvage  Remuneration 
nol  forfeited. 

A  screw  steamer  fell  in  with  a  disabled  bark  in  the  English  Channel,  and  in 
answer  to  signals  of  distress  approached  her  to  render  assistance.  In  rendering 
salvage  services  to  the  bark  damage  was  caused  to  that  vessel  by  the  negligent  naviga^- 
tion  of  the  screw  steamer,  the  two  vessels  coming  into  collision  on  three  occasions. 
To  recover  for  the  damages  sustained  in  these  collisions,  the  owners  of  the  bark 
promoted  a  cause  of  damage  against  the  steamer,  and  subsequently  an  action  for  the 
recovery  of  salvage  remuneration  was  brought  by  the  owners  of  the  steamer  against 
the  bark.     On  the  two  causes  coming  on  to  be  heard  together,  the  court 

Held,  that  the  owners  of  the  bark  were  entitled  to  recover  in  the  damage  cause, 
and  that  the  owners  of  the  steamer  were  entitled  to  recover  in  the  salvage  ctfuse. 
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A  CAUSE  of  damage  was  instituted  on  behalf  of  the  owners 
of  the  bark  Baltic  against  the  steamship  C.  S.  Butler.  The 
petition  alleged,  inter  alia^  as  follows : 

1.  Between  6  p.  m.  and  6  p.  m.  on  the  27th  day  of  October,  1873,  the  baik 
Baltic,  of  458  tons  mister,  laden  with  a  cargo  of  deals,  and  bound  from  New 
179]  "^Brunswick  to  Hull,  and  carrying  a  crew  of  eleven  hands,  was  off  Beachj 
Head  in  the  English  Channel. 

2.  The  Baltic  daring  the  previoas  night  had  lost  her  jibboom  and  forejaid, 
^and  hadsuifered  other  damage  by  collision,  and  was  at  sach  time  proceeding 

down  channel  on  the  starboard  tack  with  a  view  to  getting  into  port  to  repair 
damages ;  she  had  a  signal  for  a  pilot  flying. 

8.  At  such  time  the  above-named  screw  steamship, C.  S.  Butler,  which  was 
steaming  up  channel,  turned  to  the  northward  and  came  round  under  the  stem 
of  the  Baltic  and  on  to  her  starboard  quarter,  and  after  some  hailing  between  the 
two  vessels  the  C.  S.  Butler  again  passed  the  stem  of  the  Baltic  and  came  on  to 
her  port  side. 

4.  The  mate  and  afterwards  the  master  of  the  C.  S.  Butler  boarded  the  Baltic 
by  means  of  the  C.  S.  Butler's  boat,  and  after  a  good  deal  of  bargaining  an  ar- 
rangement was  made  for  the  C.  S.  Butler  to  take  the  Baltic  in  tow.  It  was  then 
between  7  p.  m.  and'  8  p.m.,  the  weather  was  flne  and  clear,  the  wind  was  light 
from  about  north  to  north-north-east,  and  the  Baltic  was  close-hauled  on  the 
starboard  tack,  making  about  two  knots  an  hour.  The  Baltic  had  her  proper 
regulation  green  light  duly  exhibited  and  burning  brightly.  Her  red  lamp  had 
bc^n  carried  away,  and  by  arrangement  with  or  at  the  suggestion  of  the  masta 

'  of  the  C.  S.  Butler  a  globe  lantern  covered  with  red  bunting  was  exhibited  and 
burning  in  the  fore-rif ging  of  the  Baltic. 

5.  The  towrope  of  the  &ltic  was  got  ready,  and  her  mainyard  was  laid  aback, 
and  the  boat  of  the  steamer,  having  put  the  master  and  mate  of  the  C.  S.  Butler 
on  board  their  vessel,  came  back  to  the  Baltic  and  lay  alongside  her  on  her  port 
side,  and  those  in  the  boat  proceeded  to  coil  in  her  the  hauling  line  of  the  Butic. 

6.  Whilst  this  was  beins  done  the  C.  S.  Butler,  instead  of  keeping  dear  of 
the  Baltic,  as  she  could  and  ought  to  have  done,  ran  against  and  with  het  star- 
board quarter  struck  the  Baltic  on  her  port  quarter,  doing  her  some  damage. 

7.  The  C.  S.  Butler  then  steamed  ahead,  and  turned  round  and  ran  against 
and  with  her  stem  struck  the  Baltic  a  violent  blow  on  her  port  bow,  and  did  her 
80  much  damage  that  she  filled  with  water  in  a  very  few  minutes,  and  was  only 
saved  from  simcing  by  her  cargo  of  deals. 

8.  The  C.  S.  Butler  subsequently  took  the  Baltic  in  tow,  and  proceeded  with 
her  towards  the  Downs,  but  the  master  of  the  Baltic,  not  thinking  it  prudent  to 
proceed  to  the  Dovms,  arranged  with  the  master  of  the  C.  S.  Butler  to  tow  the 
Baltic  to  Cowes.  On  the  following  day  the  two  vessels,  on  their  way  to  Cowes, 
were  just  inside  the  Isle  of  Wight,  and  the  C.  S.  Butler  was  towing  ahead  of 
the  Baltic  with  two  hawsers  fast  to  her,  when  one  of  such  hawsers  parted.  The 
C.  S.  Butler  backed  astern  with  a  view  to  the  remaining  hawser  being  shortened 
in,  but  in  consequence  of  the  want  of  care  and  skill  of  those  on  board  her  sho 
ran  against  the  bowsprit  of  the  Baltic  and  broke  it,  and  did  further  damage 
to  the  Baltic.    The  C.  S.  Butler  subsequently  towed  the  Baltic  to  Cowes. 

9.  The  said  collisions  between  the  C.  S.  Butler  and  the  Baltic,  and  the  dam- 
ages and  losses  consequent  thereon,  were  occasioned  by  the  negligence  or  want 
of  skill  of  the  master  or  crew  of  the  C.  S.  Butler. 

The  defendants  by  their  answer  alleged  in  substance  as 
follows : 

1.  Shortly  before  6  p.  m.  of  the  27th  of  October,  1878,  the  screw  steamship 
1§0]  *C.  S.  Butler,  of  the  burthen  of  516  tons  net  register,  propelled  by  engines 
of  eighty  horse-power,  and  navigated  by  William  Dodds,  her  master,  and  a  crew 
of  10  hands,  was  about  ten  miles  distant  from  the  Owers  Light  Vessel,  which 
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bore  about  north-north-west,  proceeding  in  the  prosecution  of  a  voyiige  from 
Southampton  to  Shields  in  water  ballast. 

8.  Whilst  the  C.  S.  Butler  was  so  proceeding  a  flash-light  was  seen  on  board  a 
vessel  on  the  port  bow,  and  the  same  being  waved  about,  it  was  believed  on 
board  the  C.  S.  Butler  to  be  a  signal  from  some  vessel  requiring  assistance. 
The  C.  S.  Butler  then  proceeded  towards  such  vessel  and  found  ner  to  be  the 
Baltic. 

The  answer,  after  stating  that  t^ie  C.  S.  Butler  proceeded 
to  the  Baltic,  and  that  it  was  ultimately  agreed  between  the 
masters  of  the  two  vessels  that  the  C.  S.  Butler  should  tow 
the  Baltic  to  the  Downs  for  £112  10^.,  continued  as  follows : 

7.  The  engines  of  the  G.  S.  Butler  were  then  set  on  slowly^  ahead,  and  she 
proceeded  on  to  the  port  side  of  the  Baltic,  and  the  boat  of  the  C.  8.  Butler  pro- 
ceeded with  lines  to  the  Baltic  to  be  made  fast  to  the  hawser  of  that  vessel. 
The  lines  were  made  fast,  and  the  C.  S.  Butler  then  lay  stopped  and  her  crew 
commenced  hauling  in  the  towline  of  the  Baltic  ;  owing  to  the  line  having  been 
improperlv  securea  to  the  hawser  the  same  slipped  off  just  as  it  was  being  got 
to  the  tafnrail  of  the  C.  S.  Butler.  The  hawser  then  had  to  be  hauled  in  on 
boaid  the  Baltic,  and  whilst  this  was  being  done  the  G.  S.  Butler  was  steamed 
slowly  round  the  Baltic  and  back  again  to  her  port  quarter  for  the  purpose  of 
again  getting  her  hawser. 

S.  By  this  time  the  night  had  got  very  dark,  and  as  the  G.  S.  Butler  passed 
tinder  the  stem  of  the  ^tlc  the  mizen-boom  of  the  Baltic,  which  was  adrift. 
came  in  contact  with  ttie  starboard  bulwork  of  the  G.  S.  Butler.  After  the  G.  S. 
Butler  had  steamed  round  the  Baltic  her  engines  were  stopped  about  100  feet  off 
the  Baltic  on  her  port  side ;  the  boat  then  went  with  tne  lines  again  to  the 
Baltic,  and  to  keep  the  G.  S.  Butler  in  position  her  engines  had  to  be  put  on 
ahead  and -astern  slowly.  The  Baltic  now  and  again  burned  the  flash-light. 
Whilst  the  G.  S.  Butler  was  thus  attempting  to  get  the  rope  of  the  Baltic  the 
Baltic  fell  off  from  the  wind  a  little  anci  the  stem  and  starboard  bow  of  the  G.  S. 
Butler  strudL  the  port  bow  of  the  Baltic  ;  the  blow  was  so  light  that  the  effect 
of  it  was  not  felt,  and  the  vessels  cleared  almost  immediately.  The  rope  was 
then  got  on  board  the  G.  S.  Butler  and  secured  to  her  samson  post,  and  she  pro- 
ceeded to  tow  the  Baltic  for  the  Downs. 

9.  After  the  G.  S.  Butler  had  been  towing  about  half  an  hour,  the  master  of 
the  Baltic  hailed  to  the  G.  S.  Butler,  and  wished  to  be  towed  to  Gowes.  The 
course  was  accordingly  changed  for  Gowes,  and  both  vessels  proceeded  on  such 
course  for  about  a  quarter  of  an  hour,  and  then  the  rope  parted.  The  G.  S. 
Butler,  after  making  unsuccessful  efforts  to  get  the  rope  again  made  fast,  went 
under  the  stern  of  the  Baltic,  and  her  master  told  those  on  board  the  Baltic  that 
he  would  lay  by  the  Baltic  all  night,  and  he  did  so.  During  the  night  some  of 
the  crew  of  the  Baltic  came  on  board  the  G.  S.  Butler  and  refused  to  return  to 
their  vessel. 

10.  At  daylight  on  the  foUowing  mominff  the  master  of  the  G.  S.  Butler  boarded 
Hhe  Baltic,  and  the  master  of  the  Baltic  then  sud  that  as  the  distance  to  [l§i 
Gowes  was  shorter  than  to  the  Downs,  that  he,  the  master  of  the  G.  S.  Butler, 
ought  to  accept  £50  for  the  towage  of  the  Baltic  ;  this  offer  was  declined,  but 
the  sum  of  £100  was  subsequently  agreed  upon  between  the  two  masters,  and  a 
written  memorandum  of  agreement  to  that  effect  was  made  out  by  the  master  of 
the  Baltic  in  pencil. 

11.  A  towrope  belon^ng  te  the  G.  S.  Butler  and  a  smaU  warp  belonging  to  the 
Baltic  were  theu  made  fast  on  board  the  Baltic,  i^kd  at  8  a.m.'the  G.  S.  Butler 
commenced  towing  the  Baltic  again,  and  continued  to  do  so  for  about  four  hours. 
Allien  the  two  vessels  were  abreast  of  Spithead  the  pilot  on  board  the  Baltic 
ordered  the  towropes  to  be  shortened,  and  the  engines  of  the  G.  S.  Butler  were 
accordingly  stopped  and  the  ropes  hauled  in  and  snortened  and  then  made  fast, 
and  in  commencing  to  tow  the  Baltic  again  the  two  vessels  came  into  collision, 

8  Eng.  Rep.  83 
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the  bowsprit  of  the  Baltic  coming  into  contact  with  the  starboard  e&de  of  the 
bridge  of  the  C.  S.  Butler. 

12.  The  C.  S.  Butler  afterwards  towed  the  Baltic  in  safetj,  and  wrriyed  in 
Cowes  Roads  at  about  4  p.  m.,  where  the  Baltic  came  to  anchor. 

13.  Neither  the  regulation  starboard  side  light  nor  the  globe  light  mentioned 
in  the  4th  paragraph  of  the  petition,  were  exhibited  on  board  the  Baltic  until 
after  the  collision  in  the  7th  paragraph  of  the  petition  mentioned. 

14.  The  flash-light  shown  from  time  to  time  on  board  the  Baltic  during  the 
time  the  C.  S.  Butler  was  endeavo/ing  to  get  the  towropes  made  fast  dazzled  the 
sight  of  those  on  board  the  C.  S.  Buuer,  and  greatlj  embarrassed  them  in  the 
management  of  their  vessel. 

15.  I'he  defendants  denj  that  the  collisions  in  the  petition  mentioned  were 
occasioned  by  anj  negligence  or  want  of  skill  on  the  part  of  the  master  or  crew 
of  the  C.  S.  Butler. 

16.  The  said  alleged  collisions  are  attributable  to  the  unmanageable  condition 
of  the  Baltic,  and  to  the  difficult  nature  of  the  services  the  C.  S.  Butler  was 
called  upon  to  render. 

17.  The  said  alleged  collisions,  so  far  as  concerns  the  G.  S.  Butler,  resulted 
from  Inevitable  accident.  The  aald  alleged  collisions  took  place  under  circum- 
stances which  absolve  the  C.  S.  Butler  from  all  blame  in  respect  thereof. 

18.  The  defendants  deny  the  several  allegations  in  the  petition,  save  as  appears 
by  this  answer. 

A  salvage  suit  having  been  instituted  in  the  county  court 
of  Hampshire  on  behalf  of  the  owners,  master,  and  crew  of 
the  C.  ».  Butler  against  the  Baltic,  her  cargo  and  freight, 
the  same  was  transferred  to  this  court,  and  an  agreement 
was  made  by  the  solicitors  acting  respectively  for  the 
plaintiffs  and  defendants  that  the  salvage  cause  should 
be  heard  without  pleadings  at  the  same  time  as  the  damage 
cause. 

The  causes  came  on  to  be  heard  together.  The  mate- 
rial facts  sufficiently  appear  from  the  pleadings  and  the 
judgment. 

BvU^  Q.C.,  and  B,  C.  Clarkson,  for  the  Baltic :  The  col- 
182]  lisions  *were  occasioned  by  the  gross  negligence  of 
those  in  charge  of  the  C.  S.  Butler.  Where  a  vessel  "r^atei- 
tarily  undertakes  to  render  a  salvage  service  she  is  liable  tor 
the  consequences  arising  from  the  negligent  performance  of 
the  duty  she  has  undertaken :  TTie  Thetis.  Q)  As  to  the 
claim  for  salvage,  the  C.  S.  Butler  has,  by  her  negligent  con- 
duct, forfeited  all  claim  to  salvage  remuneration. 

Milward,  Q.C.,  and  H.  E.  Waster,  for  the  C.  S.  Butler: 
The  iniuries  arising  from  the  collisions  were  contingencies 
naturally  arising  from  the  difficult  nature  of  the  service 
which  the  Baltic  requested  the  C.  S.  Butler  to  render.  The 
Baltic  must  be  taken  to  have  accepted  the  help  of  the  C.  S. 
Butler  subject  to  the  risks  necessarily  incident  to  the 
service.  But  whatever  may  be  the  result  of  the  damage 
3Uit,  it  is  cle^r  that  a  salvage  service  has  been  render^ 

(^)  Law  Rep.,  2  A.  AE.,  865. 
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for  which  the  C.  S.  Butler  is  entitled  to  the  sum  agreed  to 
be  paid. 

Butt^  Q.C.,  in  reply. 

Sir  Robert  Phillimore  :  On  the  night  of  the  26th  of 
October  a  bark,  called  the  Baltic,  of  458  tons  register,  and, 
as  it  fortunately  turned  out,  laden  with  a  cargo  of  deals, 
suflPered  damage  by  collision  with  two  sailing  vessels,  which 
left  her  without  rendering  any  assistance  or  revealing  their 
names.  On  the  next  evening  after  receiving  this  damage 
she  was  oflP  Beachy  Head,  and  about  six  or  seven  o'clock 
she  made  signals  of  distress  to  the  screw  steamship  C.  S. 
Butler,  which  was  steaming  up  channel.  There  is  no  doubt 
that  the  Baltic  had  received  considerable  damage,  and  was 
in  need  of  assistance,  but  at  the  same  time  it  must  be  remem- 
bered that  she  was  in  no  danger  of  sinking.  In  answer  to 
her  signals  the  C.  S.  Butler  came  to  her  assistance,  but  in 
rendering  assistance  came  into  collision  with  her  three  sepa- 
rate times,  and  did  her  much  damage. 

The  question  I  have  had  to  take  the  opinion  of  the  Elder 
Brethren  on  is  this — whether  the  damage  on  all  these  occa- 
sions, but  especially  on  the  second,  when  the  material  dam- 
age was  done,  can  fairly  be  excused  on  the  ground  of 
accidental  mishap,  having  regard  to  the  size  of  the  vessel 
and  other  circumstances,  ^or  whether  it  shows  crassa  [183 
negligentia,  as  we  are  in  the  habit  of  saying — gross  want  of 
proper  navigation,  which  certainly  would,  in  my  judmient, 
render  her  liable  for  the  damage  that  she  thus  caused,  not- 
withstanding that  she  was  acting  as  a  salvor. 

Having  regard  to  the  state  of  the  weather,  and  to  the  fact 
that  the  C.  S.  Butler  was  a  screw-steamer,  with  full  power 
to  take  whatever  course  was  most  ex^dient,  the  Elder 
Brethren  are  of  opinion — and  in  this  opinion  I  concur — that 
this  is  a  case  of  negligence  of  that  gross  kind  which  entitles 
the  salved  to  redress  and  reparation  ;  that  the  C.  S.  Butler 
ought  to  have  brought  herself  parallel  instead  of  going 
nearly  stem  on  as  she  did  on  the  occasion  of  the  second  col- 
lision ;  and  also  that  the  other  collisions,  though  slight  in 
their  effect,  are  not  to  be  justified  on  the  principles  wnich  I 
have  laid  down.  I  then  asked  the  Elder  Brethren  whether 
it  was  a  fair  suggestion  to  make  that  the  burning  of  the  flare 
on  board  the  Baltic  had  any  effect  in  bringing  about  the  col- 
lision ;  and  with  respect  to  this  the  Elder  Brethren  are  of 
opinion  that  the  flare  shown  by  the  Baltic  in  no  way 
excused  the  collisions  in  this  case.  That  suggestion  ap- 
pears to  have  been  an  afterthought  on  the  part  of  the  C.  S. 
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Butler  to  furnish  some  excuse  for  a  very  gross  piece  of 
clumsv  navigation. 

In  the  result  the  conclusion  the  court  has  arrived  at  is  that 
in  the  case  of  collision  the  Baltic  must  recover  against  the 
C.  S.  Butler  such  damages  as  may  be  assessed  in  the  usual 
way  by  the  registrar,  assisted  lyy  merchants  ;  and  with  re- 
gard to  the  salvage  case,  I  am  of  opinion  that  it  would  be  a 
very  harsh  and  unjustifiable  proceeding  to  pronounce  that 
the  C.  S.  BuUer  should  foneit  her  claim  to  salvage  re- 
muneration. I  award  the  amount  agreed  upon,  namely, 
£100.  Costs  in  the  first  case  must  be  given  against  the 
C.  S.  Butler ;  the  costs  in  the  second  case  must  be  given 
against  the  Baltic. 

Solicitors  for  the  owners  of  the  Baltic :   Stokes^  SauTiderB 
&  Stokes. 
Solicitor  for  the  owners  of  the  C.  S.  Butler :    Cooper. 


[L»w  Ri^rts,  4  Admiralty  and  Eoclesiaatical,  184.] 
April  27, 1874. 

184]  *The  Cairo.    (6,687). 

Life  Sdvage^Penom  hdongmg  to  Shim  m  Dittrestt^The  Merchant  Shifpmg  Act,  1654 
(17  <fc  18  Vict,  c  104), «.  468. 

A  steam- veasel  incnrred  serious  damage  by  a  collision,  and  hec  master  ordersd 
her  boats  to  be  got  oat.  Some  of  her  crew,  withont  leave  from  tiie  master,  got 
into  one  of  the  boats  and  rowed  away.  The  boaf  s  crew  were  afterwards  picked 
np  at  sea,  and  rescued  from  a  position  of  danger,  by  a  smack.  In  a  salyaee 
suit  instituted  on  behalf  of  the  owners  and  crew  of  the  smack  against  the 
steamship  : 

Hdd,  that  the  plaintifb  were  entitled  to  recover,  in  such  suit,  salvage  for  the  ser- 
vice they  had  rendered. 

The  Cairo,  a  steamship,  came  into'  collision  with  another 
steamship  near  the  Newarp  lightship,  on  the  evening  of  the 
6th  of  December,  1873.  Sne  sustained  severe  damage,  and 
her  master  ordered  her  boats  to  be  got  out.  Ten  of  her  crew 
got  into  one  of  the  boats,  and,  without  any  order  from  the 
master,  rowed  off  in  the  direction  of  the  JVewarp  lightship. 
The  boat  was  insufficiently  supplied  with  oars,  and  the  tiae 
and  wind  prevented  it  making  much  way  towards  the  liffht- 
ship.  The  boat  was  picked  up  by  a  fishing  smack  called 
the  Emerald,  and  the  Doat's  crew  were  carried  in  safety  by 
the  smack  into  Yarmouth.  The  owners,  master,  and  crew 
of  the  Emerald  instituted  a  cause  of  salvage  against  the 
Cairo,  and  klleged  in  their  petition  that  they  nad  saved  the 
boat's  crew  from  a  position  of  serious  danger. 
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The  defendants,  the  owners  of  the  Cairo,  by  their  answer 
pleaded,  inter  alia : 

When  the  boat's  crew  left  the  Cairo  she  was  in  no  danger,  and  there  was  no 
reason  for  leaving  her ;  and  the  said  boat's  crew  left  without  the  master's  orders 
and  against  his  consent,  and  most  improperly. 

Thej  submit  that  in  the  circumstances  no  salvage  services  were  rendered  hj 
the  plaintiffs  for  which  the  defendants  are  liable,  or  which  they  ought  to  be 
ordered  to  remunerate. 

The  case  came  on  for  hearing,  and  witnesses  were  exam- 
ined before  the  conrt.  The  result  of  the  evidence  appears 
from  the  judgment. 

The  Aamiralty  Advocate  {Dr.  Deane^  Q.C.),  and  O.  Bmce^ 
for  the  plaintiffs,  contended  that  the  services  were  rendered 
by  the  plaintiflfs  ^4n  saving  the  lives  of  persons  belonging 
to  *'  the  Cairo  *within  the  meaning  of  the  468th  section  [185 
of  the  Merchant  Shipping  Act,  1864.  [They  cited  TJie  Wil- 
lent  IIL  C).] 

Bvtt^  Q-^'  *^*  ^'  ^'  ^'  PhiUiTnore^  for  the  defendants: 
The  services  are  too  insignificant  to  merit  reward.  Even  if 
life  salvage  is  due,  the  salvage  is  not  such  as  the  Cairo  can 
be  rendered  liable  for ;  the  men  in  the  boat  left  the  vessel 
without  the  leave  of  the  master. 

The  Admiralty  Advocate^  in  reply. 

Sir  Eobert  rHiLLiMOBE :  In  this  case  the  Emerald,  a 
fishing  smack  of  66  tons  register,  belonging  to  the  i)ort  of 
London,  and  navigated  by  eleven  hands,  naving  put  into 
Harwich  and  delivered  there  a  cargo  of  fish,  sailed  from 
that  port  on  the  morning  of  the  6th  of  December  in  last 
year.  On  the  night  of  that  day  she  was  in  the  fishing 
ground  off  Cromer,  and  those  on  board  her  saw  two  steam- 
vessels  in  collision,  and  heard  cries,  and  shortly  afterwards, 
after  sailing  about  for  twenty  minutes,  they  made  out  a  boat 
with  several  men  in  her,  pulling  only  two  oars,  and  calling 
out  for  assistance.  The  men  in  the  boat  were  foreigners, 
and  unable  to  understand  the  directions  given  them  by  the 
master  of  the  Emerald.  The  men  in  the  boat,  ten  in  num- 
ber, were  taken  on  board  the  Emerald ;  and  the  court  is  now 
asked  by  the  owners,  master,  and  crew  of  that  vessel  to 
award  salvage  remuneration  to  them  on  the  ground  that, 
under  the  458th  section  of  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  a  salvage  service  has  been  rendered 
by  them  in  saving  the  lives  of  the  crew  of  the  boat  from  im- 
minent danger. 

The  action  has  been  brought  against  the  steamship  Cairo, 
to  which  the  men  belonged,  and  which  has  been  proved  to 
have  been  one  of  the  two  vessels  seen  from  the  Emerald  to 

(')  Law  Rep.,  8  A.  A  E.,  487. 
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have  been  in  collision  as  before  mentioned.  Tlie  defence 
raised  by  the  owners  of  the  Cairo  is  twofold.  It  is  first 
alleged  that  the  lives  of  the  men  picked  np  by  the  Emerald 
were  in  no  danger  ;  secondly,  that  if  their  lives  were,  in  the 
circumstances,  in  any  dancer,  the  men  had  improperly  left 
their  ship,  and  therefore  the  ship  ought  not  to  be  made  re- 
sponsible in  respect  of  the  services  rendered  to  them. 

The  facts  of  the  case  lie  in  a  very  small  compass.  I  must 
186]  *remember  what  were  the  circumstances — ^the  time  of 
year — ^the  time  of  night — the  fact  that  the  men  taken  on  board 
were  foreigners,  ignorant  of  the  locality,  ignorant  also  of  the 
English  language.  I  must  also  remember  the  state  of  the 
weather.  At  the  time  the  men  left  the  Cairo  the  weather 
was  fine ;  but  it  changed  and  the  sea  became  rough  not  long 
after  the  men  had  been  received  on  board  the  Emerald,  so 
that  in  all  probability,  if  they  had  remained  at  sea  in  the 
boat,  they  would  have  been  lost.  At  the  same  time  it  must 
certainly  not  be  forgotten  that,  although  when  the  men  were 
taken  on  board  it  was  moonlight,  there  was  some  haze  on 
the  water,  and  the  boat,  when  discovered,  was  in  the  track 
of  vessels  and  in  danger  of  being  run  down.  In  all  the  cir- 
cumstances, I  am  of  opinion  that  these  men  were  saved  from 
danger  of  loss  of  life  bv  the  assistance  rendered  by  the 
Emerald,  and  that  if  no  other  objection  can  be  shown  to  exist, 
the  plain tiflPs  are  entitled  to  recover  salvage. 

The  question  of  law  raised  by  the  defendants  is  of  a  grave 
kind,  and  I  should  be  sorry  by  anv  words  of  mine  to  coun- 
tenance the  idea  that  the  section  of  the  Merchant  Shipping 
Act,  1854,  to  which  I  have  referred  could  be  so  strained  as 
to  compel  the  court  to  hold  a  ship  liable  for  salvage  because 
some  of  her  crew  had  deserted  her  without  reason  and  con- 
trary to  orders,  and  had  afterwards  found  themselves  in  a 
condition  of  danger,  from  which  they  had  been  rescued. 
Whether  a  vessel  is  or  is  not  liable  for  life  salvage  is  a  ques- 
tion which  only  can  be  answered  by  considering  the  circum- 
stances of  each  case.  In  this  case,  no  doubt,  the  Cairo 
herself  had  suffered  serious  damage,  and  was  in  great  dan- 
ger ;  and  shortly  afterwards  she  accepted  the  services  of  an- 
other set  of  salvors,  who  assisted  to  beach  her.  It  must  be 
remembered  that  before  the  men  left  their  vessel  the  boats 
had  been  ordered  out.  There  is,  moreover,  the  fact  that  the 
captain  of  the  Cairo,  who  has  given  his  evidence,  does  not 
state  that  the  men  left  the  vessel  contrary  to  his  orders ; 
but  he  does  state  that  two  days  afterwards  they  went 
back  on  board  his  vessel,  and  that  he,  without  making 
any  remonstrance,  allowed  them  to  return  to  their  duty. 
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Certainly  it  would  not  be  to  the  interests  of  navigation  or 
commerce  if  the  court  were  to  put  a  narrow  construction 
on  a  statute  passed  for  the  encouragement  of  efforts  to  save 
human  life. 

*0n  the  whole,  taking  into  consideration  the  special  [187 
circumstances  of  the  case,  I  am  of  opinion  that  the  ship  must 
be  held  liable  to  be  condemned  in  salvage  on  the  cround 
that  the  lives  of  the  men  belonging  to  her  were  saved  from 
danger  by  the  services  rendered  by  the  plaintiffs  in  this  case. 
At  tne  same  time,  the  sum  I  have  to  award  as  salvage  remu- 
neration, bearing  in  mind  the  facts,  must  be  moderate. 
Considering  that  it  has  been  proved  that  the  Emerald  lost 
two  days'  fishing,  which  involved  a  loss  of  £40,  I  think  that 
I  shall  not  be  wrong  in  awarding  the  sum  of  £140  to  the 
salvors,  with  costs. 
Solicitors  for  plaintiffs :  Keen  &  Rogers, 
Solicitors  for  defendants :  Stokes^  Saunders  &  Stokes. 


[Law  Reports,  4  Admiralty  and  Eoclesiaslical,  187.] 
May  5,  1874. 

The  Schwan.  (6,500). 

Ccw<» — CompaUory  PHotoffe. 

The  defendants  in  a  collision  snit,  by  their  answer,  denied  that  their  vessel  was  to 
blame,  and  also  set  up  the  defence  of  compulsory  pilotage.  The  court  decided  that 
their  vessel  was  to  blame,  but  dismissed  the  suit  upon  the  ground  that  the  defence 
of  compulsory  pilotage  was  established : 

Held,  that  the  plaintiff  was  not  entitled  to  any  portion  of  the  costs  of  the  suit. 

This  was  a  cause  of  damage  instituted  on  behalf  of  the 
owners  of  the  bark  Robert  Morrison  a^inst  the  screw  steam- 
ship Schwan.  In  answer  to  the  petition,  the  defendants, 
the  owners  of  the  Schwan,  after  setting  out  a  statement  of 
the  manner  in  which  they  alleged  the  collision  to  have  oc- 
curred, denied,  save  as  appeared  by  the  answer,  the  truth 
of  the  several  allegations  contained  in  the  petition,  and 
charged  that  the  collision  was  occasioned  by  tne  improper 
navigation  of  he  Robert  Morrison.  The  two  last  ajiicles 
of  the  answer  were  as  follows : 

The  said  collision  was  not  occasioned  by  any  neglect  on  the  part  of  any  of 
those  on  board  the  Schwan. 

Before  and  at  the  time  of  the  said  collision  the  Schwan  was  nayigatinr  within 
a  district  and  under  circumstances  in  which  it  was  compulsory  upon  ner  and 
her  master  and  owners  that  she  should  have  on  board  and  be  in  charge  of  a  duly 
licensed  pilot  for  such  district,  and  before  and  at  the  time  of  the  said  collision 
the  Schwan  was  in  charge  of  and  being  navigated  by  and  under  the  *direc-  [1 88 
tion  of  a  pilot  duly  licensed  for  such  district,  and  all  the  orders  of  such  pilot  were 
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duly  obeyed  by  the  master  and  crew  of  the  Schwan;  and  if  the  said  collision 
in  any  way  occasioned  by  any  improper  navigation  of  the  Schwan,  it  was  solely 
occasioned  by  some  neglect  or  default  on  the  part  of  the  said  pilot,  and  not  in 
any  way  by  the  master  or  crew  of  the  Schwan. 

The  plaintiflfs,  in  their  reply,  denied  the  several  allegations 
in  the  answer,  save  as  appeared  by  the  petition.  A  cross 
cause  was  instituted  against  the  Robert  Morrison  on  behalf 
of  the  owners  of  the  Schwan. 

May  1.  The  two  causes  came  on  to  be  heard  together, 
when  the  court  pronounced  the  Schwan  alone  to  blame,  but 
found  the  defence  of  compulsory  pilotage  proved,  and  ac- 
cordingly dismissed  both  suits;  but,  as  a  question  was 
raised  as  to  the  costs  of  the  principal  suit,  the  court  directed 
the  matter  to  be  argued  on  a  future  day. 

May  6.  MUwara^  Q.C.,  and  G.  Bruce^  on  behalf  of  the 
owners  of  the  Robert  Morrison,  applied  to  the  court  to  con- 
demn the  owners  of  the  Schwan  in  all  the  costs,  except  such 
costs  as  were  incident  to  the  issue  raised  in  the  principal 
cause  by  the  defence  of  compulsory  pilotage :  The  Admiral 
Boxer  {');  The  Baiamer{^)\  The  RoyaZ  Charter  (^).  The 
defendants  have  raised  two  defences,*  and  they  have  only- 
succeeded  upon  one ;  and  it  is  reasonable  that  they  should, 
pay  the  costs  incurred  in  respect  of  the  issue  upon  which  they 
have  failed.  The  rule  that  the  costs  shall  follow  the  find- 
ing upon  each  issue  is  not  only  universal  at  common  law 
(CNDmmon  Law  Procedure  Act,  s.  81),  but  has  been  acted 
upon  in  some  instances  in  this  court :  The  Laurel  (*)•  Had 
the  defendants  chosen  to  admit  that  their  vessel  was  to 
blame,  and  to  raise  the  defence  of  compulsory  pilotage  only, 
possibly  the  case  would  not  have  been  brought  into  court ; 
at  all  events,  the  costs  of  the  hearing  would  have  been 
greatly  diminished.  If  the  court  refuses  to  apportion  the 
costs  of  the  issues  there  will  be  great  hardship,  oecause  in 
the  cross  action  only  nominal  costs  have  been  incurred,  in 
consequence  of  the  two  actions  having  been  tried  together. 
It  is  a  mere  accident  that  the  cross  action  is  not  the  prmcipal 
cause;  and  if  the  cross  action  had  been  the  principal 
189]  *cau8e,  the  owners  of  the  Robert  Morrison  would  have 
recovered  the  substantial  costs  of  the  hearing. 

BvU^  Q.C.,  and  E.  C.  Clanrk^on^  for  the  owners  of  the 
Schwan :  The  analogy  sought  to  be  derived  from  the  com- 
mon law  rule  does  not  hold  good,  because  the  single  issue 
raised  by  the  plea  of  not  guilty  would  enable  the  defendants 
to  raise  both  the  defences  set  up  in  this  case.     Moreover, 

(0  Sw.  Adra.,  198. 
4  No.  of  Ca.,  856.  (*)  Bp.  <fc  LusIl,  191 ;  33  L.  J.  (P.  M. 
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as  a  matter  of  fact,  it  is  necessary  to  go  into  all  the  circum- 
stances of  the  case  in  order  to  establish  the  defence  of  com- 
pulsory pilotage ;  and  if  that  defence  alone  were  raised^ 
little  or  no  cost  would  be  saved.  It  would  be  practically 
impossible  to  semrate  the  evidence  necessary  to  support 
either  branch  of  tne  defence.  The  uniform  practice  of  the 
court  is  against  the  contention  of  the  plainti£fs,  and  the  most 
serious  inconvenience  will  arise  if  the  established  rules  of 
the  court  are  unsettled :  The  Annapolis  (*). 

Milward^  Q.C.,  in  reply. 

Sib  Eobebt  Phillimobe:  In  this  case  the  defendants^ 
by  their  answer,  denied  that  there  was  any  neglect  on  the 
part  of  any  of  those  on  board  their  vessel,  and  further 
pleaded  that  if  the  collision  was  in  any  way  occasioned  by  any 
improper  navigation  of  the  Schwan,  it  was  occasioned  by 
the  demult  of  the  pilot  in  charge,  who  was  employed  by 
compulsion  of  law.  The  plaintiffs  have  succeeded  m  proving 
that  the  collision  was  occasioned  solely  by  the  improper 
navigation  of  the  defendants'  vessel,  and  the  defendants 
have  succeeded  in  substantiating  the  defence  that  the  col- 
lision was  caused  by  the  default  of  the  pilot. 

It  has  been  contended  before  me  to-day,  on  behalf  of  tha 
plaintiffs,  that  the  defendants  ou^ht  to  pay  the  costs  in- 
curred in  determining  the  question  which  vessel  was  to 
blame,  because  they  have  failed  upon  that  part  of  the  case. 
It  was  admitted,  and  indeed  could  not  be  denied,  that  the 
practice  of  the  court  ran  counter  to  this  contention.  Where, 
indeed,  a  defendant  admits  upon  the  pleadings  that  his  ves- 
sel is  to  blame,  and  sets  up  compulsory  pilotage  alone,  the 
cases  establish  that  he  is  entitled  to  his  costs  if  he  suc- 
ceeds; and  indeed  it  could  hardly  be  otherwise,  because 
in  such  a  case  the  defendant  *not  only  succeeds  in  the  [190 
suit,  but  succeeds  upon  the  only  issue  he  has  raised.  But 
no  single  case  has  been  cited  in  which  a  defendant  in  a  dam- 
age suit,  who  has  raised  a  double  defence  and  succeeded 
upon  the  defence  of  compulsory  pilotage  alone,  had  been 
ordered  to  pay  any  portion  of  the  costs  of  the  suit. 

It  has  been  said  tnat  the  common  law  rule  by  which  the 
costs  of  issues  are  apportioned  lays  down  a  principle  which 
this  court  should  adopt,  but  I  tliink  the  court  ought  not 
lightly  to  depart  from  its  own  established  practice.  This 
court  does  not  always  follow  the  rules  of  practice  laid  down 
by  the  common  law  courts.  In  damage  cases,  where  the 
collision  is  caused  by  inevitable  accident,  and  where  both 
vessels   are  to  blame,   this  court  acts    upon  well  estab- 

(«)  Lush.,  295,  312;  30  L.  J.  (P.  M.  A  A.),  201. 
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lished  rules  of  its  own,  which  are  different  from  those 
recognized  at  common  law.  My  learned  predecessor,  Dr. 
Lushington,  who  had  very  extensive  expenence,  reaching  a 
long  way  back,  and  who  was  peculiarly  cognizant  of  all  the 
authorities,  expressed  an  opimon  that  a  defendant  in  a  dam- 
age suit,  who  succeeded  in  establishing  the  defence  of  com- 
pulsory pilotage,  never  was  condemn^  in  costs.  It  would 
require  very  clear  and.  decisive  proof  that  this  practice  is 
productive  of  evil  before  it  shoulcl  be  altered  bv  the  court 
But  I  cannot  see  that  any  such  evil  exists ;  on  the  contrary, 
I  think  that  to  alter  the  practice  in  the  way  suggested  might 
be  to  cast  upon  the  officer  whose  duty  it  is  to  tax  the  costs 
a  burden  of  extreme  difficulty.  In  many  cases,  in  order  to 
determine  the  question  raised  by  the  defence  of  compulsory 
pUota^e,  the  general  circumstances  attending  the  collision 
must  be  inquired  into,  and  the  evidence  necessary  to  sup- 
port such  a  defence  would  be  nearly  the  same  as  tnat  which 
would  be  required  in  order  to  determine  which  vessel  was 
to  blame. 

After  fully  considering  the  matter,  I  can  see  no  reason  to 
induce  the  court  to  exert  so  strong  an  authority  as  to  alter 
a  rule  which  is  undoubtedly  of  ancient  standmg.  I  must 
refuse  to  condemn  the  defendants  in  any  portion  of  the 
costs,  but,  as  this  is  the  first  time  the  question  has  been 
solemnly  ar^ed,  I  shall  make  no  order  as  to  the  costs  of 
this  application. 

Solicitor  for  plaintiffs :  Cooper. 

Solicitors  for  defendants :  ClarJcson^  Son  &  OreenweU. 


[Law  Reports,  4  Admiralty  and  Eoclesiastical,  191.] 
Nov.  11,  1878. 

191]  *The  City  of  Mobile.    (L.  108). 

Wngea  and  Diabunements — Counter  Claim — 7%e  Merehani  Shipping  Ad,  1854 
(17  <fc  18  Vict.  e.  104),  «.  191. 

In  a  cause  of  wages  and  disbursements  instituted  on  behalf  of  a  master,  himself 
a  co-owner,  against  other  part  owners,  the  defendants  may  plead  in  answer  that  on 
a  balance  of  account  between  the  plaintiff  as  master  and  co-owner  and  the  defen- 
dants nothing  is  due  to  the  plaintiff. 

This  was  a  cause  of  wages  and  disbursements  instituted 
on  behalf  of  the  master  of  the  City  of  Mobile  against  certain 
persons  owners  of  shares  in  the  said  vessel. 

The  plaintiff  alleged  in  his  petition  that  he  had  been  ap- 
pointed master  of  the  City  of  Mobile  in  January,  1870,  at 
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the  wages  of  £300  a  year,  with  20^.  a  week  board  wages  when 
living  on  shore,  and  had  made  two  voyages  in  her ;  that  in 
respect  of  the  former  of  the  two  voyages  his  account  for  wa- 
es  and  disbursements  had  been  settled,  but  that  though  he 
ad  duly  delivered  in  to  the  defendants  his  account  for 
wages  and  disbursements  during  the  latter  voyage,  such  ac- 
count, which  amounted  to  the  sum  of  £656  11^.  &.,  was  due 
and  unpaid,  and  was  then  claimed  by  him  in  the  suit. 

The  defendants,  in  the  first  paragraph  of  their  answer, 
pleaded  as  follows : 

The  defendants  admit  that  the  plaintiff  earned  wages  and  made  certain  dis- 
barsements  as  master  of  the  City  of  Mobile,  but  they  say  that  his  accounts  in 
respect  thereof  are  not  accurate,  [and  that  the  plaintiff  was,  during  the  voyage 
in  respect  of  which  he  is  claiming,  and  that  he  still  is,  owner  of  sixteen  sixty- 
fourth  parts  or  shares  in  the  said  ship,  and  Uiat  accounts  are  outstanding  and 
unsettled  between  the  plaintiff  and  the  defendants  as  co-owners  of  the  said  ves- 
sel, and  that  upon  the  oalanceof  all  the  accounts  between  the  plaintiff  as  master 
and  co-owner  .and  the  defendants  nothing  is  due  to  the  plaintiff,  but  on  the  con- 
trary that  a  sum  of  money  is  due  from  the  plaintiff  to  the  defendants.] 

The  answer  concluded  with  the  following  prayer : 

And  the  solicitors  for  the  defendants  pray  the  right  honorable  the  jud^e  to 
refer  all  the  accounts  outstanding  and  unsettled  between  the  plaintiff  and  the 
defendants,  both  as  to  the  wages  and  disbursements  of  the  plfdntiff  as  master  of 
the  said  ship,  and  as  to  the  earnings  and  disbursements  of  the  said  ship,  to  the 


registrar  aEsisted  by  merchants,  to  report  thereon  and  to  condenm  the  plaintiff  to 
*pay  the  defendants  the  balance  which  shall  appear  due  from  him  to  them,  [199 
with  costs ;  and  that  further  and  otherwise  right  and  justice  may  be  adminis- 


*pay  the  defendants  the  balance  which  shall  appear  due  from  him  to  them,  [199 

with  costs;  and  that  f     '  ' 

tered  in  the  premises. 

jB.  O.  Williams  and  J.  IT.  JaineSj  on  behalf  of  the  plain- 
tiff, moved  the  court  to  strike  out  so  much  of  the  first  article 
of  the  answer  as  is  printed  above  within  brackets,  and  that 
part  of  the  prayer  wnich  prayed  that  the  accounts  between 
the  plaintiflf  and  defendants  as  to  the  earnings  and  disburse- 
ments of  the  said  ship  should  be  referred  to  the  registrar 
and  merchants :  In  TTie  D.  Jex  (*)  Dr.  Lushington  held  that 
the  master's  claim  for  wages  must  be  confined  to  the  trans- 
actions between  himself  and  the  owner  in  their  capacities  of 
master  and  owner.  It  is  not  competent  for  the  court  to  en- 
ter in  a  wages  suit  into  the  investigation  of  accounts  between 
the  parties  as  co-owners.  It  has  always  been  the  practice  of 
this  court  to  afford  a  ready  remedy  to  masters  and  seamen 
for  their  wages ;  and  it  would  lead  to  great  inconvenience  if 
a  master  who  was  also  part  owner  could  not  obtain  his  wages 
until  complicated  co-ownership  accounts  had  been  gone  into 
and  settled:  Parsons  on  Shipping,  vol.  ii.,  p.  433.  The  de- 
fendants are  not  without  their  remedy,  because  they  mav 
institute  a  cause  of  co-ownership,  in  which  the  court  will 
have  full  jurisdiction  to  settle  the  co-ownership  accounts. 

0)  13  L.  T.  (N.S.),  22;  2  Mar.  Law  Cases,  263. 
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The-  Admiiralty  Advocaie  (Dr.  Deane^  Q.C.),  and  E.  C. 
Clarkson^  for  the  defendants :  The  terms  of  the  IQlst  sec^ 
tion  of  the  Merchant  Shipping  Act  are  comprehensive  enough 
to  include  a  counter  claim  arising  out  of  co-ownership  ac- 
counts. The  very  object  of  that  section  was  to  prevent  a 
multiplicity  of  suits.  Why  should  it  be  necessary  to  insti- 
tute a  cross  suit  ?  The  Olenianner  {'). 

WiUiamSj  in  reply. 

Sib  Robert  Phillimore  :  This  is  an  application  to  the 
court  to  strike  out  certain  portions  of  the  answer  in  a  suit 
of  wages  and  disbursements  instituted  on  behalf  of  the  mas- 
ter of  the  vessel  City  of  Mobile  against  certain  owners  of  the 
res.  The  master  of  the  vessel  is  himself  a  co-owner,  and  his 
co-owners  set  up  a  defence  that  accounts  are  outstanding 
and  unsettled  between  the  plaintiff  and  the  defendants  as  co- 
1931  owners  of  the  ship,  and  that  upon  a  *balance  of  all 
the  accounts  between  the  plaintiff  as  master  and  co-owner 
and  the  defendants,  nothing  is  due  to  the  plaintiff.  Now,  I 
think  it  would  be  impossible  to  deny  that  the  language  of 
the  191st  section  of  the  Merchant  Shipping  Act  is  amply 
wide  enough  to  cover  the  set-off  pleaded  in  the  article  ob- 
jected to,  and  the  only  Question  which  has  perplexed  the 
mind  of  the  court  is  whetner  the  decision  in  the  case  of  The 
D,  Jex  (*)  affords  a  precedent  which  limits  the  construction 
to  be  put  upon  the  words  of  the  clause  in  the  maimer  con- 
tended for ;  that  is,  whether  the  jjrovisions  of  the  section  are 
solely  confined  to  a  set-off  of  claims  in  the  capacity  of  mas- 
ter and  owner,  or  include  a  set-off  of  claims  arising  out  of 
the  relation  which  exists  between  the  plaintiff  and  defen- 
dants as  co-owners.  In  the  case  of  The  n.  Jex  Dr.  Lushing- 
ton  said :  "  Now,  what  is  the  meaning  of  the  words  '  to  settle 
all  accounts  then  arising  or  outstanding  and  unsettled  be- 
tween the  parties  to  the  proceedings  ?'  It  will  be  observed, 
that  it  was  only  in  a  case  of  a  set-off  or  counter  claim  that 
this  power  was  conferred  upon  the  court.  It  is  true  thaX  in 
this  case  there  has  been  a  counter  claim ;  but  it  appears  to 
me  that  the  intention  of  the  legislature  was  not  to  refer  to 
this  court  the  decision  of  all  questions  which  might  exist  be- 
tween the  parties  on  matters  entirely  foreign  either  to  wages 
or  disbursements.  The  object  of  tnis  section  was  to  enable 
the  court  to  do  justice  where  the  owners  set  up  a  counter 
claim  with  reference  to  the  ship  or  her  disbursements.  All 
these  are  matters  properly  cognizable  by  the  Court  of  Adrai- 
raltyj  but  the  wide  exposition  set  up  by  the  plaintiff  might 

(')  Swa.  Adm.,  415.  O  13  L.  T.  (N.S.),  22 ;  2  Mar.  Law  Cases,  2§3. 
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include  matters  wholly  foreign  to  its  inrisdiction,  and  to  the 
decision  of  which  it  is  unaccustomed. 

Now  it  has  been  truly  said,  that  it  would  be  competent  to 
the  court  to  entertain  the  counter  claims  now  set  up  by  the  de- 
fendants in  another  suit,  and  that  in  all  probability  the  court 
would  hold  its  hand  and  not  pay  out  the  sum  found  due  to 
the  master  for  wages  till  after  the  decision  in  the  cross  suit. 
It  is  clear  that  these  counter  claims  relate  to  the  ship  and  her 
disbursements.  Then  the  court  has  a  strong  inclination,  in 
the  interests  of  justice  as  well  as  of  the  parties,  not  to  lean 
towards  that  construction  of  *the  section  which  would  [194 
lead  to  a  multiplicity  of  suits.  I  am  of  opinion  that  the 
portions  of  the  answer  objected  to  should  stand ;  and  I  must 
therefore  reject  the  prayer  of  the  motion.  The  costs  to  be 
costs  in  the  cause. 

Solicitors  for  plaintiff:  Whitely  &  MaddocJc. 
Solicitors  for  defendant :  Mariin  &  Martin, 


[law  Beportfl,  4  Admiralty  and  EcdemaBtical,  198.] 
Jan.  22,  1874. 

*Thb  Lancashire.    (L.  126).    .  [198 

CoUinan — IhUy  of  Steam^essd  in  denae  Fog, 

A  flteam  ferry-boat  started  in  a  dense  fo^  to  cross  a  navigable  river,  those  in 
charge  of  her  having  been  informed  that  vessels  were  anchored  in  or  near  her  track. 
The  ferry-boat,  although  navigated  with  all  ordinary  care,  ran  into  and  damaged  a 
ship  at  anchor : 

HM^  that  the  ferry-boat  was  to  blame. 

This  was  a  cause  of  damage  instituted  on  behalf  of  the 
owners  of  the  screw  steamship  Levant  against  the  steam  ferry- 
boat Lancashire. 

The  circumstances  of  the  collision,  as  stated  in  the  peti- 
tion, were  as  follows :  The  Levant,  about  1  a.  m. ,  on  the  26th  of 
October,  1873,  came  to  an  anchor  in  the  river  Mersey  in  a  clear 
berth  and  in  a  safe  and  proper  anchorage.  When  she  came 
to  an  anchor  it  was  a  fine  and  pretty  clear  night ;  two  bright 
lights  were  exhibited  in  the  rigging  of  the  Levant  in  compli- 
ance with  the  regulations  in  force  in  the  Mersey,  and  the 
lights  continued  to  burn  brightly  until  the  collision.  Later 
in  the  morning  a  dense  fog  set  in,  and  the  fog  bell  on  board 
the  Levant  was  duly  sounded.  Between  7.16  and  7.25  a.m. 
the  Lancashire,  which  was  a  steam  ferry-boat  plying  between 
Birkenhead  and  Liverpool,  was  seen  by  those  on  board  the 
Levant  approaching  at  a  rapid  rate  of  speed.     The  Lanca- 
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sliire  was  hailed  by  those  on  board  the  Levant,  but  she  con- 
tinued to  approach  at  great  speed  and  with  her  port  sponson 
struck  the  starboard  side  of  the  stem  of  the  Levant.  Those 
on  board  the  Levant  heard  the  whistle  of  the  Lancashire  as 
the  latter  came  in  sight,  and  at  this  time  the  fog  was  so 
dense  that  a  vessel  could  not  be  seen  a  ship's  length  off. 

The  lOth  article  of  the  petition  was  as  follows :  "  Having 
regard  to  the  state  of  the  weather,  it  was  an  improper  pro- 
ceeding on  the.  part  of  those  on  board  the  Lancashire  to  cross 
the  river  Mersey." 

The  answer  filed  on  behalf  of  the  owners  of  the  Lancashire 
stated,  inter  aim,  that  the  Lancashire  left  the  Woodside 
landing-stage  for  the  St.  George's  landing-stage  at  a  quarter 
past  seven.  A  good  look-out  was  kept.  The  master  was  at 
the  engine  telegraph,  one  man  was  forward  on  the  saloon 
199]  oeck  on  the  look-out,  two  men  *were  at  the  wheel,  and 
one  man  was  at  the  steam  whistle.  The  Lancashire  pro- 
ceeded at  a  slow  speed,  about  three  knots  an  hour.  At  the 
time  the  Lancashire  left  the  Woodside  landing-stage  there 
was  a  dense  fog,  the  wind  calm.  Prom  the  time  of  leaving 
the  stage  the  whistle  was  continuously  sounded.  A  few 
minutes  after  leaving  the  Woodside  landing-stage,  and  in 
about  mid-river,  the  look-out  man  forward  called  out,  "  Ves- 
sel right  ahead  I"  The  engines  were  immediately  reversed 
full  speed.  The  Levant  was  anchored  in  the  regular  track 
of  the  Woodside  ferrv-boats.  The  6th  and  7th  articles  of 
the  answer  were  as  follows : 

6.  Except  80  far  as  they  are  herein  admitted,  the  defendants  deny  the  truth 
of  the  allegations  contained  in  the  plaintifEs'  petition. 

7.  The  said  collision  was  caused  wholly  by  the  negligent  and  improper  conduct 
of  those  on  board  the  Levant.  They  anchored  their  vessel  in  an  improper  and 
unsafe  berth  in  the  knpwn  trade  of  the  ferry  steamers.  They  had  not  a  proper 
look-out,  nor  a  bell  ringing  as  required  by  laW. 

Jan.  21.  The  case  came  on  to  be  heard,  and  the  hearing 
was  continued  on  the  22d  of  January.  The  result  of  the  evi- 
dence, so  far  as  material,  appears  from  the  judgment. 

The  Admiralty  Advocate  {J)t.  Deane,  Q.C.),  andi^yfit^r^A, 
for  the  plaintiffs. 

Milwardy  Q.C.,  and  Tidswell,  for  the  defendants. 

Sib  Robert  Phillimoee  :  In  this  case  the  Levant,  a  screw 
steamship  of  472  tons  register,  and  the  Lancashire,  a  laree 
paddle-wneel  steam  ferry-boat,  came  into  collision  on  the 
26th  of  October  last,  about  thirty  minutes  past  seven  in  the 
morning.  The  exact  place  is  a  matter  of  controversy,  but  it 
is  sufficient  to  state  at  present  that  it  was  between  the  Wood- 
side  landing-stage  ana  the  St.  George's  landing-stage,  and 
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one-third  from  the  Liverpool  side.  It  appears  from  the  evi- 
dence that  the  Levant  had  'been  brought  hy  the  pUot,  at 
about  forty-five  minutes  past  one  in  the  morning,  out  of  the 
Queen's  Basin ;  and  he  says  that  he  anchored  her  abreast  of 
the  Albert  warehouses,  and  brought  her  up  by  her  starboard 
anchor  with  sixty  fathoms  of  chain.  A  great  deal  of  the  dis- 
cussion which  has  taken  place  before  me  has  turned  on  the 
particular  position  in  which  the  Levant  was  placed  by  the 
pilot.  There  is  in  this,  as,  I  regret  to  say,  in  other  parts  of 
the  case,  a  very  great  *conflict  of  testimony.  It  is  not  [200 
to  be  laid  out  of  consideration  that,  the  Iievant  was  brought 
up  on  the  flood  tide,  and  the  ebb  tide,  of  course,  would 
make  a  considerable  difference  in  her  position.  That  she 
was,  at  the  time  of  the  collision,  lying  north  and  south,  with 
her  head  to  the  south,  there  is  no  doubt  at  aU.  Upon  the 
evidence  it  appears  to  the  court  probable  that  she  was  not 
exactly  in  the  place  that  is  described,  either  by  the  witnesses 

{)roduced  on  behalf  of  the  Levant,  or  by  those  produced  on 
he  part  of  the  Lancashire.  She  was  probably  nearer  to  the 
outside  line — the  southern  line  of  the  track  in  which  this 
ferry-boat  was  in  the  habit  of  going ;  even  if  she  was  not 
actually  within  the  lines  of  the  track,  she  was  probably 
nearer  the  southern  line  than  she  represented  herseli  to  have 
been.  However,  she  certainly  was  not  in  a  place  where  it 
was  unlawful  for  her  to  be ;  nor  can  I  say,  upon  the  evidence 
before  me,  that  she  was  in  a  place  in  which  it  was  Improper 
for  her  to  be. 

I  should  observe,  before  I  go  into  the  other  parts  of  the 
case,  that  the  damage  was  slight ;  and  I  think  mat  fact  has 
been  fairly  used  by  the  counsel  for  the  Lancashire  in  aid  of 
establishing  the  position  that  the  ferry-boat,  the  Lancashire, 
was  not  going  at  a  great  speed  at  the  time  when  the  collision 
happened,  i  think  I  may  as  well  say  at  once,  to  get  rid  of 
this  part  of  the  case,  that  the  result  of  the  evidence  appears 
to  be  that  she  was  going  at  the  rate  of  about  three  knots  an 
hour  at  the  time  the  collision  happened. 

The  Lancashire  crosses,  as  I  understand,  about  every  ten 
minutes  till  eight  o'clock  in  the  evening,  and  after  that  once 
every  hour  during  the  night.  She  set  out  from  the  Wood- 
side  Ferry  somewhere  about  a  quarter-past  seven  o'clock  in 
the  morning.  Before  she  started  there  had  come  on  a  very 
dense  fog.  There  is  no  dispute  whatever  as  to  this  fact.  It 
was  a  very  dense  fog,  and  the  captain  who  had  come  over 
from  the  Liverpool  side  on  the  preceding  trip  warned  the 
other  captain  to  whom  he  gave  up  his  charge,  and  who  went 
back  with  her  to  the  Liverpool  side,  that  he  had  passed  three 
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vessels,  which  were  lying — to  use  his  own  expression — badly 
in  her  track. 

Now  a  very  great  deal  of  dispute  has  arisen  as  to  the  posi- 
tion of  these  two  other  vessels.  It  was  stated  by  several  of 
the  witnesses  produced  on  behalf  of  the  Lancashire  that 
201]  these  other  vessels  were  *al80  in  the  usual  track  of  the 
ferry  steamers.  But  it  was  fairly  admitted  by  the  manager, 
Mr.  Penny,  who  was  the  last  witness  examined,  and  bv 
other  witnesses,  that  those  two  vessels  to  the  north  and  soutn 
were  out  of  the  track  of  the  ferry-boats.  Captain  White, 
who  came  over  in  comm^and  of  the  Lancashire  on  her  last 
expedition  from  the  Liverpool  shore  before  the  collision, 
tells  us  that  he  passed  the  Levant  at  twenty  minutes  past 
six,  that  he  hailed  her,  sounded  his  whistle,  and  could  ^t 
no  answer,  and  he  passed  on.  As  the  fog  was  just  begm- 
ning  to  show  itself  at  that  time,, it  seems  a  very  strange  tiung 
tha^  if  he  thought  the  Levant  was  in  a  dangerous  position, 
he  should  have  contented  himself  only  with  haiung  and 
whistling,  and  should  have  passed  on  without  having  drawn 
the  attention  of  those  on  board  to  the  situation  in  whiph  she 
was.  However,  such  appears  to  have  been  the  case,  and,  as 
I  have  already  said,  he  .thought  it  his  duty  to  warn  the 
captain  who  succeeded  him,  Captain  Howard,  that  there 
were  three  vessels  badly  in  his  way,  or,  as  Captain  How- 
ard says,  "He  told  me  there  were  three  steamers  lying 
right  in  the  track,  two  ringing  their  bell,  and  the  centre 
one  he  could  not  get  an  answer  from,  but  she  was  called  the 
Levant." 

The  question  arises  in  this  case,  whether  it  was  prop» 
and  right  in  this  ferry-boat  to  go  deliberately  across  the 
river  in  a  fog  of  such  a  dense  nature  as  here  described,  and 
with  the  knowledge  of  these  vessels  lying  in  her  track,  or 
one  of  them  in  her  track  and  the  ofhers  nearly  so,  and  also 
with  the  knowledge  that  one  of  them  had,  as  she  contends, 
an  insufficient  watch  ?  It  has  been  urged  very  strongly  on 
the  court,  that  if  this  were  not  to  be  so,  if  the  steam  ferry- 
boat was  to  be  delayed  on  account  of  the  fog,  the  greatest 
possible  inconvenience  would  ensue  to  the  public.  I  have 
no  doubt  that  it  is  very  much  for  the  convenience  of  the 
public  that  the  ferry-boat  should  go  in  all  weathers  and  at 
all  times,  but  at  the  same  time,  I  cannot  myself  think  it 
right  to  set  the  convenience  of  the  public  in  competition  with 
the  possibility,  or  rather  the  probability,  of  injuring  human 
life  and  greatly  damaging  property.  At  the  same  time,  the 
custom  appears  to  have  been  for  this  vessel  to  have  gone 
across  in  foggy  weather  as  at  other  times,  and  regulations 
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appear  to  have  been  made  with  a  view  to  preventing  acci- 
dents, surrounding  her  with  every  precaution  tiat  was 
possible.  *That  such  precautions  are  not  always  [202 
available  is  perfectly  clear,  not  only  from  what  has  hap- 
pened in  this  case,  but  from  the  evidence  of  White  himseM, 
the  captain  of  the  ferry^  steamer,  who  says  he  has  met  occa- 
sionally with  disasters  in  fog  time,  and  from  the  knowledge 
which  unfortunately  the  court  has  acquired  that  such  disas- 
ters have  occurred  notwithstanding  the  precautions  which 
the  legislature  has  provided.  But  one  thing  appears  to  me 
(juite  clear — that  if  this  ferry  steamer  thinks  nerself  justi- 
lied  in  going  across  the  river  m  such  a  dense  fog  as  this,  she 
takes  upon  nerself  all  the  responsibility  incident  to  such  a 
course.  She  has  the  advantage  if  she  goes  over  safely,  and 
she  must  have  the  disadvantage  if  she  injures  life  or  pro- 
perty in  the  course  of  the  passage. 

One  of  the  questions  which  I  thought  it  my  duty  to  put 
to  the  Elder  Brethren  was,  assuming  that  there  was  no  bell 
rung  on  board  the  Levant,  and  taking  into  consideration  the 
assistance  which  the  Lancashire  derived  in  her  navigation 
from  the  ringing  of  the  bell,  which,  according  to  the  evi- 
dence, is  always  rung  on  the  St.  George's  landing-stage 
during  fog,  and  from  the  knowledge  of  where  these  three 
vessels  were  on  this  occasion,  whether  ordinary  care  would 
still  have  avoided  the  collision  i  The  Elder  Brethren  are  of 
opinion — and  I  a^ree  with  them — that  in  such  circumstances 
the  collision  might  have  happened  in  spite  of  ordinary  care, 
and  that,  assuming  the  Lancashire  had  a  right  to  cross  the 
river  on  this  occasion,  and  assuming  that  J;here  was  no  bell 
rung  on  board  the  Levant,  the  Lancashire  could  not  be  found 
to  be  to  blame. 

Upon  this  follows  the  next  question,  which  is  really  and 
in  met  the  important  question  in  this  case,  namely,  the 
question  whether  the  Levant  did  comply  with  the  requisi- 
tion of  the  law  in  ringing  a  proper  bell  at  proper  times  dur- 
ing the  prevalence  of  this  fog.  On  that  question  the  great 
controversy  in  the  case  has  arisen,  and  there  is  unfortunately 
in  this  case,  as  often  happens  in  this  court,  the  greatest  pos- 
sible conflict  of  evidence  upon  the  point.  [The  learned 
judge  here  reviewed  the  evidence  on  this  point  at  some 
length.]  Looking  to  the  circumstances  of  the  case,  and 
without  going  further,  although  other  discrepancies  might 
be  pointed  out,  I  am  of  opinion  that  the  Levant  has  estab- 
lished the  fact  that  her  *bell  was  rung  at  this  time.  [203 
It  follows,  as  a  consequence,  that  if  the  oeU  was  rung  by  the 
Levant,  she  did  all  that  it  was  her  duty  to  do.  I  must, 
8  Eng.  Bep.  85 
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therefore,  pronounce  that  the  Lancashire  is  alone  to  blame 
for  this  collision. 

Before  I  leave  this  case  I  wish  to  make  an  observation  in 
consequence  of  what  was  said  by  counsel  with  respect  to  an 
error  which  I  think  the  receiver  of  wreck  has  fallen  into. 
He  seems  to  have  thought  it  his  duty,  when  he  took  the 
statement  of  one  of  the  witnesses  in  this  case,  not  simply  to 
take  down  the  witness's  evidence  as  he  gave  it,  but  to  im- 
port,  however  conscientiously,  other  evidence  into  it.  That 
IS  a  very  great  error  on  his  part,  and  I  trust  will  not  be  re- 
peated by  any  receiver  of  wreck  in  the  future.  It  wUl  tend 
to  make  the  depositions  of  witnesses  of  no  value  at  all  in  this 
court. 

Solicitors  for  plaintiffs :  Duncan^  Hill  <fe  ParJcinson. 
Solicitor  for  defendants  :  Ambrose  Wain. 


[Law  Reports,  4  Admiralty  and  Ecclesiastical,  208.] 
Jan.  28,  18?  f 

The  Otteb.    (6,543). 

Practice — Right  to  begin — Collision — DtUy  of  Steamthip  m  Fog. 

In  a  damage  suit  the  practice  of  the  comi;  requires  the  plaintiff  to  begin,  not- 
withstanding that  the  defendant  raises  no  other  defence  than  that  of  inevitable 
accident 

In  a  dense  fog  it  is  the  duty  of  a  steam-vessel  to  anchor  as  soon  as  circumstances 
will  permit.  A  steam-Tessel  proceeding,  though  at  a  moderate  speed,  under  steam 
in  a  dense  fog,  after  she  reached  a  proper  anchorage  ground,  held  to  blame  for 
so  doing. 

This  was  a  cause  of  collision  instituted  on  behalf  of  the 
owners  of  the  steamship  J.  H.  Lorentzen  against  the  owners 
of  the  late  steamship  Otter.  The  petition  alleged  in  sub- 
stance as  follows : 

1.  The  steamship  J.  H.  Lorentzen  in  the  course  of  a  TOjage  encountered  thick 
and  foggy  weather,  and  in  consequence  was  brought  to  anchor  between  Mundes- 
ley^  and  Hasborough,  on  the  coast  of  Norfolk. 

2.  Between  7  and  7.30  a.m.  on  the  20th  of  February  the  J.  H.  Lorentzen  was 
riding  at  anchor  as  aforesaid  in  a  food  and  proper  berth,  Hasborough  light-vessel 
bearing  about  north-east  by  north  ;  Hasborough  Church  about  south-west  hj 
south,  and  distant  about  five  miles  ;  Bacton  bearing  about  south-west  by  west 
haJf-west,  and  Cromer  light  about  north-west  by  west  The  wind  was  veiy 
9041  light  *from  the  west,  and  it  was  very  toegj.  The  tide  was  in  the 
last  quarter  ebb  and  of  the  force  of  nearly  two  knots  an  hour.  The  J.  £L 
Lorentzen  was  riding  with  her  head  about  south-south-east ;  a  good  look 
out  was  being  kept  on  board  her,  and  her  bell  was  being  frequently  sounded,  as 
reouired  by  law. 

i.  In  these  circumstances  those  on  board  the  J.  H.  Lorentzen  heard  a  whistle 
sounding  several  times  on  their  port  bow.  Their  bell  was  kept  going.  After  a 
little  lime  those  on  board  the  J.  H  Lorentzen  observed  a  steamship,  which  was 
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the  Otter,  whose  ownera  are  proceeded  against  herein,  about  half  a  ship's 
length  off,  and  crossing  their  bows  from  port  to  starboard  ;  those  on  board 
the  J.  H.  Lorentzen  hailed  the  Otter  to  port  her  helm ;  but  instead  of  this 
being  done,  the  helm  of  the  Otter  was  put  a-starboard,  and  the  Otter  almost 
immediately  came  into  collision  with  the  J.  H.  Lorentzen,  striking  her  on 
her  stem  with  the  starboard  quarter  very  violently,  and  doing  her  consider- 
able damage. 

4.  Shortly  after  the  collision  the  Otter  herself  sank  from  the  damage  which 
she  received.  Her  master,  crew,  and  passengers  were  received  on  board  the 
J.  H.  Lorentzen. 

5.  The  collision  aforesaid  and  the  damage  consequent  thereon  were  caused  by 
and  are  wholly  attributable  to  the  neglect,  default,  or  mismanagement  of  the 
Otter  or  those  on  board  her. 

The  answer  stated  in  substance  as  follows : 

The  Otter  was  in  the  wold  off  Hasborough  ;  there  was  a  thick  fog,  and  she  was 
under  steam,  proceeding  dead  slow,  feeling  her  way  with  the  lead  with  a  view  to 
finding  a  safe  and  proper  anchorage,  and  to  comiuA^  to  anchor  on  account  of  the 
fog.  She  was  heading  about  soutn-west,  a  good  look  out  was  being  kept,  and 
her  steam  whistle  was  being  duly  sounded  at  short  intervala 

At  such  time  the  bell  of  the  J.  H.  Lorentzen  was  heard,  and  immediately 
afterwards  the  J.  H.  Lorentzen  was  made  out  through  the  fog  at  a  very  short 
distance  from  the  Otter,  and  bearing  about  a  point  on  the  starboard  bow.  The 
engines  of  the  Otter  were  stopped  and  her  helm  was  put  hard  a-starboard,  but 
she,  with  her  starboard  quarter  came  into  collision  with  the  stem  of  the  J.  H. 
Lorentzen,  and  the  Otter  received  so  much  damage  that  she  shortly  afterwards 
foundered. 

Save  as  herein  appears,  the  defendants  deny  the  truth  of  the  several  statements 
and  allegations  contained  in  the  five  first  articles  of  the  petition  filed  in  this 
cause,  and  say  that  the  collision  was,  so  far  as  the  Otter  was  concerned,  the 
result  of  inevitable  accident. 

The  Admiralty  Advocate  (Dr.  DeanCj  Q.C),  and  W.  G.  F. 
PhiUimorey  for  the  plaintiffs. 

JB.  C.  Clarkson^  and  B.  E.  Webster ^  for  the  defendants. 
The  plaintiffs'  counsel  submitted  that  the  orms  of  proof 
rested  upon  the  defendants,  and  that  according  to  the  prac- 
tice of  the  court  the  defendants  were  bound  to  begin. 

Sir  Bobebt  Phillimore  :  The  practice  of  the  court  has 
of  late  rather  ^ot  out  of  gear  as  to  the  right  to  begin  in  cases 
of  damage  *wnere  the  defendants  rely  on  a  defence  of  [205 
inevitable  accident.  Up  to  the  time  of  the  decision  of  the 
Judicial  Committee  of  the  Privy  Council  in  T%e  Marpe- 
8ia{^)  I,  following  the  practice  of  my  predecessor  on  the 
point,  was  accustomed  to  hold  that  a  defendant  in  a  damage 
suit,  relying  upon  the  defence  of  inevitable  accident,  was 
bound  to  begin ;  but  after  that  case  I  thought  it  my  duty  to 
hold  that  in  such  a  case  the  party  complaining  must  be^n. 
In  the  case  of  The  Benmore  O,  wnere  the  only  defence  raised 
on  the  pleadings  was  inevitetble  accident,  I  said  that  ^fter 
the  decision  in  The  Marpesm  (*)  I  could  no  longer  allow  the 
former  practice  to  prevail,  and  i  then  ruled  that  the  pls^in- 

(»)  Law  Rep.,  4  P.  C,  212.  («)  Ante,  p,  182, 
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tiff  must  begin.  A^ain,  in  the  case  of  The  Abraham  (*),  I 
thought  that  the  effect  of  the  ruling  in  The  Marpesia  (^) 
was  to  oblige  me  to  call  upon  the  plaintiffs  to  begin.  It  is 
right  there  should  be  a  definite  rule  on  the  point,  and  I  wish 
the  practice  to  be  finally  settled.  Until  the  Judicial  Com- 
mittee express  a  different  view,  I  shall  rule  that  the  plaintiffs 
must  begm  in  all  cases  of  damage. 


The  witnesses  on  behalf  of  the  plaintiffs  were  then  exam- 
ined orally  before  the  court,  and  witnesses  were  afterwards 
called  on  behalf  of  the  defendants.  The  result  of  the 
evidence  appears  from  the  iudgment.  At  the  conclusion 
of  the  evidence  the  counsel  for  the  parties  were  heard. 
The  following  cases  were  cited :  T?ie  QirolaTno  (') ;  The 
Lancashire.^) 

Sib  Robert  Phillimobe  :  It  is  admitted  that  the  exact 
spot  where  the  collision  occurred  is  correctly  described  in 
the  petition.  The  J.  H.  Lorentzen  was  on  a  voyage  from 
Sunderland  with  a  cargo  of  coals  to  Portsmouth ;  in  the 
course  of  her  voyage  she  found  herself  in  a  dense  fog,  and, 
in  consequence,  about  a  quarter  to  one  o'clock  in  the  morn- 
ing of  the  20th  of  February,  1873,  she  anchored  in  about 
thirteen  fathoms  water  at  the  place  where  the  coUisipn  after- 
wards occurred.  There  she  lay  in  safety  until  about  half- 
past  seven  in  the  morning,  when  the  starboard  quarter  of 
206]  the  *Otter  came  into  collision  with  her  stem;  the 
Otter  sustained  so  much  damage  that  she  shortly  after- 
wards sank. 

Now,  the  first  question  to  be  considered  is :  was  the  J.  H. 
Lorentzen  anchored  in  a  proper  place,  and  did  she  observe 
the  precautions  required  bv  law  to  be  observed  by  a  vessel 
at  anchor  in  a  fog  %  The  Elder  Brethren  are  of  opinion,  and 
I  concur  with  them,  that  she  anchored  in  a  proper  place, 
and  we  are  also  of  opinion,  upon  the  evidence,  that  she 
observed  all  due  precaution  by  ringing  her  fog  bell  as  often 
as  the  law  required ;  indeed  it  seems  to  have  been  rung 
much  oftener.  If,  then,  the  case  is,  as  I  must  hold,  that 
the  J.  H.  Lorentzen  is  in  no  wise  to  be  blamed  for  the 
collision,  the  further  question  arises,  was  the  collision  occa- 
sioned by  inevitable  accident  so  far  as  the  Otter  was  con- 
cerned ? 

Here  I  must  refer  to  the  statement  of  the  case  as  set  up  by 
the  Otter.    The  Otter  says,  in  her  statement,  that  she  was 

^n  2  Mar.  Law  Cases  (N.S.),  84.  («)  8  Hagg.  Adm.,  169 

Law  Rep.,  4  P.  C,  212.  (*)  Ante,  p.  198. 
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on  a  voyage  from  Newcastle  to  Antwerp  with  a  general 
cargo  and  passengers,  and  was  in  the  wold  oflf  Hasborongh ; 
the  tide  was  ebb  and  of  the  force  of  about  three  knots  per 
hour,  and  there  was  a  thick  fog— as  dense  a  fog,  the  evi- 
dence proves,  as  well  could  be.  The  Otter  (the  answer 
S;oes  on  to  say)  was  under  steam,  proceeding  dead  slow, 
eeling  her  way  with  the  lead,  with  a  view  to  finding  a 
secure  and  proper  anchorage,  and  to  coming  to  anchor  on 
account  of  the  fog. 

Now,  what  was  the  duty  of  the  Otter  in  such  a  dense  fog  1 
I  am  of  opinion  she  was,  from  the  time  she  passed  the  Has- 
borongh light-vessel  up  to  the  time  of  collision,  in  a  fair 
and  proper  anchorage  ground.  I  am  of  opinion,  and  with 
this  opinion  the  Elder  Brethren  agree,  that  she  ought  to 
have  come  to  an  anchor  before  the  collision.  She  knew  her 
whereabouts,  and  she  ought  to  have  staid  where  she  was 
until  the  tide  turned.  It  was  merely  an  act  of  common  pru- 
dence that  she  should  have  dropped  her  anchor  in  the  posi- 
tion she  found  herself  in  before  the  collision  occurred.  The 
Elder  Brethren  assure  me  that  it  was  unnecessary  for  her 
to  have  proceeded  under  steam  in  search  of  an  anchorage 
when  she  already  was,  as  the  evidence  shows,  in  water  as 
shallow  as  thirteen  fathoms.  It  ha^  been  said  that  article 
16  of  the  ''Regulations  for  Preventing  Collisions  at  Sea," 
which  provides  *that  "  every  steamship  shall,  when  in  [207 
a  fog,  go  at  a  moderate  speed,"  is  inconsistent  with  a  posi- 
tive obligation  upon  the  vessel  to  anchor.  But  I  am  of 
opinion  that  the  legislature  could  not  have  intended  to  lay- 
down  the  rule  that  there  may  not  be  circumstances  in  whicn 
it  may  become  the  duty  of  a  steam-vessel,  when  she  finds 
herself  in  a  fog,  to  bring  up.  With  regard  to  the  speed  at 
which  the  Otter  was  going,  I  think  she  was  proceeding  at 
a  moderate  speed,  and  I  do  not  pronounce  upon  the  ques- 
tion whether  the  manoeuvre  the  Otter  adopted,  but  unsuc- 
cessfully, to  avoid  the  J.  H.  Lorentzen  was  or  was  not  the 
right  manoeuvre  ;  but  for  the  reasons  I  have  already  stated, 
I  think  that  the  Otter  has  not  made  out  the  plea  of  inevi- 
table accident  raised  by  her.  I  find  the  Otter  alone  to  blame 
for  the  collision. 

Proctor  for  plaintiflfs :  Cyrus  WcLddilove. 

Bolv  itors  for  defendants :  OeUaUy^  Son  &  Warton. 
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1]    *In  re  Bank  op  Hindustan,  China,  and  Japan. 
Campbell's  Case. 
Hippisley's  Cass. 

Alison's  Case. 

Meetings— U  A  26  Ftct  e.  89,  «•.  12,  60,  Hl-^^dgrnent  at  Law, 

By  an  agreement  between  two  oompaniee,  one  company  wae  to  bny  the  bneinees  of 
the  other  company,  the  consideration  to  be  paid  in  shares  of  the  buying  company,  to 
be  issued  to  the  selling  company  and  divided  amongst  its  shareholders.  Resolutions 
approving  of  this  agreement  and  also  authorizing  the  creation  of  the  requisite  new 
shares  (aU  the  shares  authorized  by  the  articles  of  association  havine  b€«n  already 
issued)  wwe  passed  at  one  extraordinary  general  meeting  of  the  buying  company, 
and  were  oonnrmed  at  a  second  meeting.  A  laree  maioritv  of  the  shareh^ders  of  the 
sellinff  company  assented  to  the  agreement,  and  applied  for  and  received  what  pnr- 
portoa  to  be  new  shares  of  the  buying  company.  Certain  dissentient  shareholders, 
however,  filed  a  bill  in  chancery  and  obtained  a  decision  from  Gifiard,  Y.C,  that  the 
agreement  was  void.  These  shareholders  were  afterwards,  by  way  of  compromise, 
paid  a  sum  of  money  by  the  official  liquidator  of  the  buying  company,  then  in  liqui- 
dation, and  the  suit  in  chancery  was  stayed.  Certain  former  shareholders  of  the 
selling  company,  holders  of  what  purported  to  be  new  shares  in  the  buying  company, 
9]  then  applied  to  be  repaid  the  money  *which  they  had  paid  to  the  buying  com- 
pany for  premium  and  on  calls  upon  their  shares : 

Eddy  that  as  the  buying  company  did  really  acquire  (by  a  title  which,  though 
originally  defective  as  against  the  dissentient  shareholders,  had  been  in  the  end  con- 
firmed) the  property  of  th^  sellinff  company,  and  as  the  shares  were  issued  bonaJitU, 
the  holders  of  the  new  shares  could  not  now  repudiate  them : 

Held,  that  the  directors  of  a  company,  after  a  resolution  to  increase  the  capital  of  a 
company  by  the  issue  of  new  shares  has  been  approved  of  by  two  meetings,  accord- 
ing to  sects.  60  and  61  of  the  Companies  Act,  1862,  can  proceed  to  issue  the  shares; 
and  that  it  is  not  necessary,  under  sect.  12,  to  have  the  articles  varied  at  two  meet- 
ings and  the  issue  of  the  shares  authorized  by  two  oUier  meetings. 

Order  of  Wn-kem,  V.C.,  dis«'harged. 
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The  baying  company  had  brought  against  one  of  the  holders  of  new  shares  an 
action  to  recover  calls,  in  which  action  judgment  had  been  given  for  the  defendant: 

Heldj  that  the  judgment  was  conclusive ;  and  that  this  holder  of  shares  must  be 
repaid  what  he  had  paid  for  premium  and  calls  on  the  shares. 

Order  of  Jamet,  L.J.,  affirmed. 

Bank  of  Hindustan  v.  4li9f>»  Q)  discussed. 

The  Imperial  Bank  of  China,  India,  and  Japan,  Limited, 
was  a  company  registered  in  April,  1864,  with  a  nominal 
capital  of  £2,000,000,  in  40,000  shares  of  £50  each,  of  which 
20,000  only  were  issued.  The  62d  clause  of  the  articles  of  as- 
sociation gave  the  directors  power,  amongst  other  things,  to 
amalgamate  with  any  company  carrying  on  business  within 
any  of  the  objects  of  the  company  as  stated  in  the  memoran- 
dum of  association,  or  with  any  bank  or  financial  or  exchange 
business,  and  to  pay  for  anv  property  or  rights  acquired  by 
the  company  in  money  or  shares,  or  partly  m  one  mode  and 
partly  in  the  other,  and  to  sell,  exchange,  or  otherwise  dis- 
pose of,  absolutely  or  conditionally,  or  for  any  limited  in- 
terest, any  of  the  property  or  contracts  of  the  company,  upon 
such  terms  as  they  mignt  think  fit,  and  accept  payment  of 
any  money  due  to  the  company  in  shares  or  otherwise. 

The  Bank  of  Hindustan,  Chma,  and  Japan,  Limited,  was 
a  company  registered  in  1862,  carrying  on  Dusiness  with  ob- 
jects smiilar  to  those  of  the  Imperial  Bank.  The  nominal 
capital  was  £1,000,000  in  10,000  £100  shares,  which  might 
be  increased  to  an  amount  not  exceeding  £2,000,000  by  the 
creation  of  10,000  *additional  £100  shares.  TinB  increase  [3 
had  been  made  in  January,  1864,  and  the  whole  of  those  shares 
had  been  issued.  The  articles  of  association  of  the  Bank  of 
Hindustan  further  provided  that — 

*'  Article  101.  In  their  management  of  the  business  of  the 
company,  the  directors,  without  any  further  power  or 
authority  from  the  shareholders,  may  do  the  following 
things — that  is  to  say,  (12.)  They  may,  upon  such  terms  as 
they  think  fit,  amalgamate  with  or  purchase  or  acquire  the 
business  and  property  of  any  company,  partnership,  or  per- 
sons carrying  on  any  business  included  amongst  the  objects 
of  this  company  as  specified  in  the  memorandum  of  associ- 
ation, and  may  pay  for  the  same  either  in  cash  or  in  shares, 
to  be  treated  as  either  wholly  or  in  part  paid  up,  or  partly 
in  cash  and  partly  in  such  shares,  or  in  such  otner  manner 
as  the  board  may  from  time  to  time  deem  expedient." 

A  large  sum  was  paid  up  by  the  shareholders  of  the  Im- 
perial Bank,  but  no  busmess  was  ever  carried  on,  and 
towards  the  end  of  June,  1864,  negotiations  were  commenced 
for  an  amalgamation  with  the  Bank  of  Hindustan.     On  the 

(»)  Law  Rep,  6  C.  P.,  222. 
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lOth  of  August,  1864,  the  directors  of  the  Imperial  Bank 
sent  notice  to  their  shareholders  that  an  extraorainary  gene- 
ral meeting  would  be  held  on  the  25th  of  August,  when  an 
agreement  for  amalgamation  with  the  Bank  of  Hindustan 
would  be  submitted  for  approval. 

That  agreement  bore  date  the  24th  of  August,  1864,  and 
purported  to  be  made  between  the  two  companies ;  amongst 
the  terms  were,  that  20,000  new  shares,  of  £100  each,  of  the 
Bank  of  Hindustan,  should  be  issued;  that  the  Imperial 
Bank  should  be  wound  up  voluntarily,  and  that  liquidators 
should  be  appointed  who  should  be  authorized  to  sell  the 
business  and  property  of  the  Imperial  Bank  to  the  Bank  of 
Hindustan,  and  to  receive,  in  compensation  for  such  sale, 
20,000  shares  in  the  Bank  of  Hindustan ;  that  these  shares 
were  to  be  distributed  amongst  the  shareholders  of  the  Ln- 

S^rial  Bank  at  a  premium  of  £6,  one  share  in  the  Bank  of 
industan  being  given  for  one  share  in  the  Imperial  Bank. 
The  meeting  of  the  Imperial  Bank  was  held  on  the  25th  of 
August,  when  resolutions  were  passed  approving  of  the 
agreement,  for  winding  up  the  company,  and  for  the  pur- 
4j  chase  of  the  shares  of  *aissentient  members.  These  reso- 
lutions were  confirmed  at  another  extraordinary  meeting  of 
the  Imperial  Bank  held  on  the  12th  of  September. 

An  extraordinary  meeting  of  the  shareholders  in  the  Bank 
of  Hindustan  was  convened  for  the  25th  of  August  by  a 
notice  stating  that  the  business  to  be  transacted  would  ble— 

''1.  To  consider  terms  of  arrangement  with  the  Imperial 
Bank  of  China,  and,  if  approved,  to  affix  the  seal  of  the  com- 
pany thereto,  and  authorize  the  directors  to  carry  the  same 
into  effect. 

''2.  To  elect  four  of  the  directors  of  the  Imperial  Bank  of 
China  as  directors  of  this  company. 

'^3.  To  ratify  and  confirm  a  resolution  of  the  board  in- 
creasing the  capital  of  the  company  by  the  creation  of  20,000 
new  shares  of  £100  each,  at  £6  per  share  premium,  to  be 
issued  to  the  persons  and  upon  the  terms  stated  in  the 
above-mentioned  agreement  with  the  Imperial  Bank  of 
China." 

The  meeting  was,  pursuant  to  the  notice,  held  on  the  25th 
of  August,  1864,  at  which  meeting  the  following  resolutions 
were  passed : 

"1.  Resolved,  that  the  agreement  dated  the  24th  day  of 
August,  1864,  between  this  company  of  the  first  part,  and 
the  Imperial  Bank  of  China  of  the  other  part,  be  approved,  and 
the  directors  be  authorized  to  affix  the  seal  of  the  company 
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to  the  same,  and  do  all  things  necessary  to  caiTy  it  into 
effect. 

"  2.  Kesolved,  that  the  capital  of  the  company  be  increased 
by  the  creation  of  20,000  new  shares  of  £100  each,  to  be 
issued  at  £6  per  share  premium  to  the  persons  and  upon 
the  terms  stated  in  the  before-mentioned  agreement,  and 
that  the  resolution  of  the  board  to  the  above  effect  be 
ratified  and  confirmed. 

"3.  Resolved,  that  the  directors  be  authorized  to  add  four 
directors  to  their  present  board,  to  be  selected  by  them  from 
the  existing  board  of  the  Imperial  Bank  of  China  and 
Japan." 

Notice  was  then  sent  to  all  the  shareholders  that  an  extra- 
ordinary general  meeting  of  the  company  would  be  held  on 
the  12tn  of  September,  at  which  the  business  to  be  transacted 
would  be  to  confirm  the  resolutions  passed  by  the  company 
at  the  meeting  of  the  25th  of  August,  stating  them  at  length. 

*The  second  extraordinarv  meeting  was  accordingly  [5 
held,  and  at  such  meeting  the  loUowing  resolution  was  passed : 

"Resolved,  that  this  meeting  do  confirm  certain  resolu- 
tions passed  by  the  company  in  extraordinary  general  meet- 
ing on  the  26th  of  August,  1864,  of  which  the  following  are 
copies"  (setting  them  out). 

A  notice  of  these  special  resolutions  was  on  the  14th  of 
September,  1864,  registered  with  the  registrar  of  joint  stock 
companies. 

The  secretary  of  the  Bank  of  Hindustan,  about  the  15th 
of  September,  1864,  sent  round  to  the  shareholders  in  the 
Imperial  Bank  a  circular,  informing  them  that  they  were, 
under  the  arrangement  above  mentioned,  entitled  to  shares 
in  the  Bank  of  Hindustan,  and  stating  the  terms. 

Most  of  the  shareholders  in  the  Imperial  Bank,  including 
Alison,  Campbell,  and  Hippisley,  signed  the  forms  of  appli- 
cation for  snares,  in  the  Bank  of  Hindustan,  and  shares  in 
the  Bank  of  Hindustan  were  allotted  to  them  accordingly. 

The  liquidators  of  the  Imperial  Bank  assigned  the  assets 
of  that  bank  to  the  Bank  of  Hindustan  in  pursuance  of  the 
agreement,  and  the  Bank  of  Hindustan  proceeded  to  carry 
on  the  joint  business. 

In  May,  1866,  certain  dissentient  shareholders  in  the  Im- 
perial Bank  filed  a  bill  against  the  Bank  of  Hindustan,  prav- 
ing  that  the  agreement  between  the  two  companies  mignt  be 
declared  void  and  inoperative.  The  Vice-Ohancellor  Giffard, 
on  the  7th  of  May,  1868,  delivered  judgment  to  the  effect 
that  the  transaction  was  not  such  an  amalgamation  as  the 
directors  of  the  Imperial  Bank  were  empowered  by  the 
8  Eng.  Rep.  86 
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articles  of  association  to  make,  nor  a  valid  transaction  nnder 
the  16l8t  section  of  the  Companies  Act,  1862 ;  and  he  de- 
clared that  the  transaction  was  to  be  set  aside ;  as  reported  ('). 
The  Bank  of  Hindustan  stopped  jpayment  in  November, 
1866,  and  passed  into  voluntary  liquidation,  and  an  order 
for  continumg  the  winding-up  under  supervision  was  made 
on  the  21st  of  December,  1866.     No  decree  or  order  was 

Sissed  or  entered  upon  the  judgment  of  the  Vice-Chancellor 
iffard ;  and  proceedings  in  the  above-mentioned  suit  were, 
6]  on  the  12tn  of  June,  1868,  stayed  *by  order,  under  a 
compromise  made  with  the  sanction  of  the  court  in  the  wind- 
ing-up. The  terms  were  that  the  dissentient  shareholders  in 
the  Imperial  Bank  received  from  the  liquidators  of  the 
Bank  oi  Hindustan  £4,500,  which  was  stated  to  be  less  than 
the  value  of  their  shares. 

Questions  were  afterwards  raised  whether  certain  share- 
holders in  the  Imperial  Bank  who  had  received  shares  in 
the  Bank  of  Hindustan  were  really  shareholders  in  tiiat 
bank ;  and  the  questions  were  brought  before  the  court  for 
decision  in  the  following  cases. 

It  was  shown  that  annual  reports  had  been  issued  by  the 
Bank  of  Hindustan,  in  which  the  dealings  between  the  two 
companies  were  fully  stated,  and  from  which  it  appeared 
that  the  assenting  shareholders  in  the  Imperial  Bank  had 
received  shares  in  the  Bank  of  Hindustan. 


w 


Alison's  Case. 

Arthur  Alison  held  twenty-five  shares  in  the  Imperial 
Bank,  on  each  of  which  he  had  paid  £5 ;  and  on  the  22d  of 
September,  1864,  he  applied  for  twenty-five  shares  in  the 
Bank  of  Hindustan  in  exchange  for  his  other  shares,  and 
they  were  allotted  to  him.  He  was  credited  with  £6  paid  on 
them,  and  on  the  5th  of  January,  1865,  he  paid  a  further 
sum  of  £5  per  share  on  account  of  deposit,  and  £1  per  share 
on  account  of  the  premium  of  £6. 

In  1865  three  further  calls  of  £5  each  were  made,  but  were 
not  paid  by  him,  and  on  the  12th  of  March,  1866,  his  shares 
were  duly  forfeited  for  non-payment  of  calls.  An  action 
was  in  1869  brought  by  the  6ank  of  Hindustan  against 
Arthur  Alison  for  the  amount  so  remaining  unpaid,  and 
came  on  to  be  heard  before  the  Chief  Justice  Bovill  and  a 
special  jury,  when  a  verdict  was  found  for  the  plaintiflfs 
subject  to  the  opinion  of  the  court  on  a  special  case. 

In  the  special  case  most  of  the  facts  were  fully  stated,  but 

(')  Law  Rep.,  6  Eq.,  91. 
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the  compromise  in  equity  was  not  mentioned,  and  the  state- 
ment therein  as  to  the  judgment  of  the  Vice-Chancellor 
Giffard  was  as  follows  : 

''  The  bill  came  on  for  hearing  before  the  Vice-Chancellor 
*Giffard  on  the  6th  and  7th  days  of  May,  1868,  and  a  decree  [7 
was  made  by  the  Vice-Chancellor  setting  aside  the  amalga- 
mation as  vMra  vires  and  inoperative.  Tne  proceedings,  evi- 
dence, and  judgment  in  the  aforesaid  suit,  as  rej)orted  in 
the  6th  volume  of  the  authorized  Law  Reports,  Equity  Series, 
pages  91  to  101,  are,  for  the  purposes  of  this  case,  to  be 
taken  as  correct  and  true  in  every  particular  as  if  the  same 
had  been  included  verbatim  in  this  case." 

The  question  on  the  case  was  argued  on  the  17th  of  No- 
vember, 1870,  when  the  Court  of  Common  Pleas  held  that, 
the  supposed  amalgamation  having  been  declared  void,  the 
directors  of  the  Bank  of  Hindustan  had  no  power  to  issue 
the  new  shares,  and  that  the  defendant  was  not  estopped 
from  denying  that  he  was  a  shareholder;  and  the  court 
gave  judgment  for  the  defendant,  as  reported  Q.  This  de- 
cision was  affirmed  by  the  Court  of  Exchequer  Chamber,  as 
reported  ("J.- 
Alison then  applied  in  the  winding-u^  for  repayment  of 
the  money  paid  oy  him  for  sliares,  premium,  ana  calls,  with 
interest,  and  the  Lord  Justice  James,  sitting  for  the  Vice- 
Chancellor  Wickens,  considered  the  judgment  at  law  to  be 
conclusive,  and  on  the  28th  of  February,  1873,  made  an 
order  for  repayment  accordingly,  as  reported  ("). 


Campbell's  Case. 

Hippislby's  Case. 

William  Campbell  held  five  shares  in  the  Imperial 
Bank,  upon  which  he  had  paid  £6  per  share.  He  had  re- 
ceived the  circulars  which  were  addressed  to  the  sharehold- 
ers in  reference  to  the  amalgamation,  but  said  that  he  had 
no  knowledge  of  the  matters  referred  to  therein.  He  at- 
tended no  meeting  of  the  shareholders,  either  personally  or 
by  proxy.  He  applied  to  the  Bank  of  Hindustan  for  five 
shares  in  exchange  for  his  five  Imperial  Bank  shares,  and 
they  were  on  the  21st  of  September,  1864,  allotted  to  him. 
He  afterwards  received  the  certificates.  He  paid  the  £6  per 
*share  premium  and  the  deposit,  and  he  paid  the  several  [8 
calls.  By  an  order  made  on  the  21st  of  becember,  1866,  he 
was  placed  on  the  list  of  contributories.     In  January,  1871, 

(•)  Law  Rep.,  6  C.  P.,  54.  («)  Low  Rep.,  6  C.  P.,  222. 

p)  Law  Rep.,  15  Eq.,  894. 
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he  was  served  with  a  balance  order  for  £60  and  £2  8s.  8d. 
interest,  and  those  sums  were  paid  by  him  nnder  protest. 

On  the  24th  of  Februarjr,  1871,  he  applied,  asking  that 
the  list  of  contributories  might  be  amended  by  striking  out 
his  name,  and  that  he  should  be  repaid  all  the  sums  which 
he  had  paid  to  the  Bank  of  Hindustan,  with  interest  at  £5 
per  cent. 

R.  T.  Hippisley  held  five  shares  in  the  Bank  of  Hindustan 
under  similar  circumstances,  and  he  had  paid  the  calls  made 
upon  the  shares  on  the  faith  that  there  had  been  a  valid 
amalgamation.  On  the  13th  of  October,  1864,  he  had  pur- 
chase twenty  shares  in  the  Imperial  Bank,  and  on  the  day 
following  he  purchased  twenty  more  at  the  same  rate ;  but 
the  tranters  were  of  f  ortjr  shares  in  the  Bank  of  Hindustan, 
and  he  paid  the  calls  which  had  been  made  npon  them.  He 
also  took  out  a  summons  to  have  the  list  oi  contributories 
amended  by  striking  out  his  name,  and  for  repajrment  of 
what  he  had  paid,  with  interest. 

The  Vice-C5liancellor  Wickens  ordered  repayment,  with 
interest,  to  Campbell  and  Hippislev,  as  reported  (*). 

The  liquidators  appealed  in  all  the  cases. 

Mr.  Cfreene,  Q.C.,  Mr.  HigginSy  Q.C.,  (Mr.  Ordham  Sdst- 
ings  with  them),  in  support  of  the  appeals  in  Campbell's 
case  and  Hippii^ey's  case:  The  judgment  of  the  Court  of 
Exchequer  Chamber  is  not  a  decision  for  the  purpose  of 
these  applications.  Moreover,  if  that  court  held  that  four 
meetings  were  necessary  to  sanction  an  increase  of  capital, 
we  submit  that  that  cannot  be  so.  Everything  required  by 
sect.  12  of  the  act  of  1862  has  been  done.  Sect.  9  of  the  act 
of  1867  is  quite  different.  Ample  notice  was  given  to  ^ 
the  shareholders,  and  they  all  remained  content  until  the 
bank  stopped  payment.  As  to  setting  aside  the  agreement 
between  the  comi)anies,  that  is  now  impossible,  as  there  can- 
9]  not  be  a  restitution  *m  e^ife^ro ;  Clarke  m.  Dicks(m(^)\ 
Western  Bank  of  Scotland  v.  AddieC).  Moreover,  these 
applications  are  too  late.  The  shareholders  should  have 
resisted  payment  of  the  calls,  and  have  applied  to  have  the 
order  discharged.  We  say  that  the  shares  were  validly 
issued ;  but  whether  they  were  or  not,  both  the  companies 
and  the  allottees  are  estopped  from  disputing  the  validity 
of  the  shares.  There  is  no  pretence  for  saying  that  these 
shareholders  did  not  know  everything  that  was  going  on. 
Can  a  shareholder  go  on  receivmg  profits  if  the  bank  is 
prosperous,  and  then  turn  round  and  repudiate  if  it  fails  ? 

(»)  Law  Rep.,  16  Eq..  417.  (-)  E.  B.  &  E.,  148. 

(«)  Law  Rep.,  1  H.  L.,  Sc.  145. 
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How  many  years  may  this  state  of  things  continue  ?  There 
was  no  ignorance  of  facts,  and  money  paid  through  igno- 
rance of  the  law  cannot  be  recovered :  Marriot  v.  Hamp- 
ton C).  There  was  no  failure  of  consideration,  and  the  Bank 
of  Hindustan  got  all  that  they  were  to  get.  Shares  have  been 
held  to  be  made  valid  by  estoppel :  Groom^s  Cdse  (*) ;  Mich- 

Mr.  Benjamin^  Q.C.,  and  Mr.  Marten^  for  the  executors  of 
Mr.  Sassoon,  a  shareholder  in  the  Bank  of  Hindustan  who 
had  obtained  leave  to  appear :  It  is  conceded  that  if  there 
were  shares  in  the  Bank  of  Hindustan  which  could  be  issued^ 
then  these  shares  are  good.  But  it  is  now  said  that  the 
shares  could  not  be  issued,  and  are  not  voidable,  but  abso- 
lutely void.  That,  however,  is  not  so.  There  was  nothing 
illegal  in  issuing  more  shares,  and  the  issue  might  be,  and 
in  fact  was,  adopted  by  the  company.  The  shares  were 
regularly  issued  m  execution  of  the  powers  given  by  the  act 
of  1862  to  all  companies.  The  act  prescribes  a  method  of 
issuing,  but  the  rules  are  only  for  the  benefit  of  the  share- 
holders, and  to  prevent  their  being  imposed  upon.  There 
is  no  question  of  public  policy,  and  if  the  shareholders 
choose  tiiey  may  waive  all  these  precautions  and  issue 
shares  as  thejr  please.  The  question  was  fully  discussed  in 
Taylor  v.  Chichester  and  Midhurst  Railway  Company  i^). 
How  can  such  applicants  say  that  they  are  not  shareholders 
when  they  have  applied  for  shares,  and  some  of  them  have 
voted  and  received  *profits  %  A  share  is  merely  the  right  [10 
to  a  portion  of  the  property  and  profits  of  the  company, 
and  if  a  man  takes  his  share  of  tne  profits  he  is  a  share- 
holder. The  shares  were  actually  issued  by  the  company ; 
fieri  non  debet,  factum  valet  Campbell  and  Hippisley 
were,  in  the  annual  reports,  treated  as  shareholders,  and 
full  information  was  given  to  them  both  when  the  shares 
were  to  be  issued  and  afterwards ;  but  now  they  say  that 
they  can  go  back  and  deny  that  they  were  shareholders. 
A  man  must  not  lie  by  whilst  all  appears  to  go  on  well,  and 
then  repudiate  his  acts  when  evil  days  come :  jPeeFs  Case  {*) ; 
Oakes  v.  Turquand  (^  ;  Evans  v.  Smalleombe  (').  A  com- 
pany may  be  estopped  as  well  as  an  individual :  East  India 
Company  v.  Vincent  {^)\  Oradi/s  Case{*);  Phosphate  of 
Lime  Company  v.  Oreen  (**).    All  the  existing  shareholders 

(«)  2  Sm.  L.  C,  6th  ed.,  875.  (•)  Law  Rep..  2  H.  L.,  82fi. 

(»)  Law  Rep.,  16  Eq.,  417,  420.  (')  Ibid.,  8  H.  L.,  249. 

(«)  4  K.  «k  J.,  80fi.  (8)  2  Atk.,  83. 

(*)  Law  Rep.,  2  Ex.,  856.  (»)  1  D.  J.  «k  8.,  488. 

(»)  Law  Rep.,  2  Ch.,  674.  (»o)  Law  Rep.,  7  C.  P.,  48. 
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must  be  held  to  have  assented,  and  the  courts  of  law  in 
Alison's  case  decided  on  an  imperfect  state  of  &cts. 

Mr.  Eddis^  Q.C.,  and  Mr.  Jackson^  Q.C.,  for  Campbell : 
These  companies  are  the  creatures  of  the  acts  of  Parliament, 
and  can  only  proceed  and  be  bound  according  to  those  acts. 
One  sharehomer  is  not  an  agent  whose  acts  can  bind  another  ; 
but  the  act  of  1862,  in  sect.  12,  has  provided  a  plan  by 
which  the  other  shareholders  can  be  bound,  and  if  the  plan 
prescribed  by  the  act  is  not  followed  the  other  shareholders 
are  not  bound.  The  act  carefully  prescribes  that  power 
must  first  be  given  to  the  directors,  and  then  the  shareholders 
are  to  consider  whether  that  power  is  to  be  exercised.  Camp- 
bell paid  calls,  thinking  himself  bound  to  do  so ;  but  that 
is  no  reason  why  he  should  not  recover  if  he  was  in  fact  not 
bound  to  pay.  These  shares  had  no  l^al  existence,  and 
Campbell  could  not  have  enforced  any  claim  against  the 
company.  He  has  taken  no  profits  and  received  no  divi- 
dends, and  the  share  certificates  are  mere  pieces  of  waste 
paper.  The  shares  are  not  voidable  and  capable  of  being 
confirmed,  but  are  absolutely  void :  Smithes  vase  (*).  There 
is  no  difference  between  Campbell's  c^ase  and  Alison's  case, 
11]  and  Alison  has  been  solemnly  decided  not  *to  be  a 
shareholder.  Such  a  transaction  can  be  set  aside  at  any 
time:  Brotherhood^ s  Case {*). 

If  authority  is  wanted,  the  case  of  In  re  West  India  arid 
Pacific  Steamship  Company  Qy  shows  that  four  meetings 
must  be  held  in  order  to  enable  the  capital  to  be  increased 
by  the  issue  of  new  shares. 


(»)  Law  Rep.,  4  Ch.,  611. 
(>)  4  D.  F.  <fc  J.,  666. 
(«)  V.-C.  Giflhrd.     1868.  April  26. 
Jn  re  Wbst  India  and  Paoifio  Steamship 

COMPANT. 

This  was  a  petition  for  the  redaction 
of  capital  and  snares. 

By  the  66th  article  of  association  it  was 
stipulated  that  any  extraordinary  meet- 
ing of  the  shareholders,  by  a  majority  of 
two-thirds  present  in  person,  or  by  proxy, 
should  have  power  fn)m  time  to  time  to 
vary  the  amount  and  number  of  the  pres- 
ent shares,  or  of  any  new  or  substituted 
shares,  and  for  that  purpose  to  consoli- 
date or  divide  the  present  or  any  new  or 
substituted  shares  in  such  manner  as 
should  be  deemed  expedient,  and  to  do 
other  acts  incidental  or  necessary  thereto. 
At  an  extraordinary  general  meeting  of 
shareholders  held  on  the  17th  of  Febru- 
ary, 1868,  it  was  unanimously  resolved 
that  the  capital  sliould  be  reduced  from 


£1,260,000  to  £626,000,  and  the  shares 
from  £60  each  to  £26  each.  At  another 
meeting  held  on  the  9tii  of  March,  1868, 
the  same  resolution  was  nnanimoualy  ooo- 
firmed.  No  resolution  had  been  passed 
to  alter  the  company's  regnlations  ao  as 
to  authorize  Uie  company  to  modify  the 
conditions  contained  in  its  memorandum 
of  association  in  conformity  with  the  9th 
section  of  the  Companies  Act,  1867. 

Mr.  Drydefiy  for  the  petitioners,  sub- 
mitted that  the  court  had  jurisdiction  to 
males  the  order. 

The  Vicb-Cbancvllor  was  clearly  of 
opinion  that  he  had  not  jurisdiction. 
There  must  be  a  special  resolution  alter- 
ing the  company's  regulations  according 
to  the  terms  of  the  act.  Even  if  the  res- 
olutions were  binding  on  the  existing 
members,  it  would  not,  in  his  honor^a 
opinion,  bind  iiiture  shareholders. 

Solicitors :  Messrs.  Haigh,  fferbert  ^  Co. 
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Mr.  Dickinson^  Q.C.,  and  Mr.  Bowcliffe^  for  Hippisley: 
The  real  substance  of  the  decision  of  the  Conrt  of  Excnequer 
Chamber  was,  that  to  make  the  shares  valid  two  things  nad 
to  be  done,  but  only  one  was  actually  done.  That  defect 
cannot  be  got  over.  The  articles  of  association  of  the  Bank 
of  Hindustan  did  authorize  alterations,  but  not  in  the  way 
in  which  this  was  done,  and  the  same  as  to  sect.  12  of 
the  act.  The  creation  of  a  power  is  one  thing  and  the 
exercise  of  it  is  another  thing.  The  knowledge  by  the  share- 
holders of  what  was  going  to  be  done  cannot  cure  the  de- 
fect. Even  if  all  the  shareholders  who  were-  sui  juris  had 
♦individually  assented,  there  would  remain  those  who  [12 
were  not,  and  they  form  part  of  the  company.  In  no  other 
way  can  all  the  shareholders  be  bound :  In  re  Bahia  and 
San  Francisco  Railway  Company  {^.  It  does  not  follow 
that  a  man  is  a  shareholder  because  he  has  claims  against  a 
company :  he  may  be  entitled  to  comi)ensation  from  the  com- 
pany for  pretenmng  to  issue  shares  which  they  could  not 
issue,  but  that  is  a  cQflerent  thing  from  being  a  shareholder. 
Hippisley  paid  for  what  he  did  not  get,  and  ne  is  entitled  to 
have  his  money  back. 


Alison's  Case. 

This  appeal  was  heard  before  the  Lord  Chancellor  and  the 
Lord  Justice  Mellish  alone. 

Mr.  Greene^  Q.C.,  and  Mr.  Higgins^  Q.C.  {Oraham  Hast- 
ings with  them),  for  the  liquidators :  There  are  many  cases 
in  which  a  man,  though  not  a  shareholder  at  law,  is  so  in 
equity.  How  is  this  case  to  be  distinguished  from  Kitchin 
V.  Hawkins  (*)  \  Alison  allowed  himself  to  be  held  out  to 
the  world  as  a  shareholder,  and  was  on  the  register.  The 
court  of  common  law  certainly  held  that  we  could  not  com- 
pel him  to  be  a  shareholder,  but  never  held  that  the  consid- 
eration failed.    We  could  have  given  him  shares. 

Mr.  Dickinson^  Q.C,  and  Mr.  Brooksbank^  for  Alison, 
were  not  called  upon. 

Campbell's  Case. 
Hippisley' s  Case. 

Nov.  18.    Lord  Selborne,  L.C.:    The  Vice-Chancellor, 

Sroceeding  mainly  on  the  authority  of  a  decision  of  the 
ourt  of  Common  Pleas,  affirmed  by  the  Exchequer  Cham- 
ber, in  Alison's  case,  and  of  an  order  of  this  court  in  the 

0)  Law  Rep.,  8  Q.  B.,  584.  O  Uw  Rep.,  2  C.  P.,  22. 
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same  case,  consequential  upon  that  decision,  has  determined 
that  these  two  gentlemen,  Mr.  Campbell  and  Mr.  Hippisley, 
13]  are  now  *entitled  to  repudiate  the  position  of  share- 
holders and  contributories  in  the  Bank  of  Hindustan,  which 
they  have  de  facto  held  from  1864  to  the  present  year,  and 
to  have  repaid  to  them  out  of  the  assets  of  that  bank  in  the 
hands  of  the  official  liquidator  all  the  sums  paid  by  them 
for  calls  or  otherwise  before  the  winding-up  order,  and  like- 
wise further  sums  paid  by  them  as  contnbutories  under  a 
balance  order  made  in  1869,  since  the  winding-up,  with  in- 
terest thereon. 

There  are  some  distinctions  between  the  two  cases,  but 
in  the  view  which  we  take  of  them  it  is  not  necessary  to 
consider  the  effect  of  those  distinctions.  The  shares  in  ques- 
tion are  some  of  a  much  larger  number,  which,  in  the  au- 
tumn of  1864,  were  issued  by  the  directors  of  the  Bank  of 
Hindustan  to,  and  accepted  by,  a  large  number  of  persons 
who  had  been  shareholders  in  another  banking  comrany 
called  the  Imperial  Bank  of  China,  India  and  Japan.  They 
were  issued  under  the  authority  of  a  special  resolution, 
passed  and  confirmed  unanimously  by  extraordinary  general 
meetings  of  the  shareholders  of  the  Hank  of  Hindustan,  for 
the  purpose  of  giving  effect  to  the  terms  of  payment,  on 
whicn,  according  to  an  agreement  confirmed  oy  the  same 
meetings,  the  directors  of  that  bank  had  contracted  to  ac- 
quire and  purchase  the  property  and  assets  of  the  Imperial 
Hank. 

The  Imperial  Bank  was  a  company  which  had  a  subscribed 
capital,  and  had  assets  of  considerable  value  (it  has  been 
stated  to  us  at  £70,000),  and,  as  it  is  also  stated,  no  indebt- 
edness. It  had  gone  into  liquidation  under  resolutions  for 
a  voluntary  winding-up  passed  at  the  same  time  that  this 
agreement  was  made,  and  all  its  business,  property,  and 
assets  had  been  handed  over  to,  and  remained  in  the  posses- 
sion of,  the  Bank  of  Hindustan,  which  continued  to  cany 
on  business  as  a  going  concern  for  more  than  two  years  af- 
terwards. The  great  majority  of  the  shareholders  in  the 
Imperial  Bank,  including  Mr.  Campbell,  Mr.  Hippisley,  and 
another  gentleman,  from  whom,  during  the  progress  ot  the 
arrangement  Mr.  Hippisley  purchased  shares,  assented  to 
this  agreement,  and  to  everything  that  was  done  upon  the 
footing  of  it.  An  inconsiderable  minority,  which  was  stated 
in  the  chancery  suit  to  which  I  am  about  to  refer  not  to  ex- 
ceed forty-three  persons,  dissented  from  it ;  and  two  of  them 
14]  filed  a  bill  in  this  court  in  the  name  of  *the  Imperial 
Bank  (which  they  had  obtained  leave  to  use  for  that  pur- 
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pose),  and  also  in  their  own  names,  praying,  in  eflPect,  that 
certain  resolutions  which  had  been  passed  by  the  Imperial 
Bank  for  the  purpose  of  giving  force  to  this  agreement  as 
against  all  their  shareholders  under  the  Companies  Act, 
1862,  s.  161,  might  be  declared  invalid,  or  that,  at  all  events, 
the  dissentient  shareholders  might  be  held  not  bound,  and 
might  be  paid  the  full  value  of  their  shares  out  of  the  pro- 

E^rtv  and  assets  of  the  Imperial  Bank.  To  this  bill  the 
ank  of  Hindustan  was,  of  course,  a  defendant.  It  was 
brought  to  a  hearing  in  May,  1868,  and  the  Vice-Chancellor 
Sir  G.  M.  Giffard,  on  grounds  the  correctness  of  which  is  not 
open  to  any  dispute,  then  delivered  judgment  to  the  effect 
that  no  valid  or  binding  amalgamation,  by  virtue  of  the  Im- 

Serial  Bank's  articles  of  association,  or  of  sect.  161  of  the 
ompanies  Act,  1862,  had  taken  place  under  the  resolutions 
of  the  Imperial  Bank  impeached  oy  the  bill ;  and  that  such 
resolutions  were  not  binding  on  the  dissentient  Imperial 
Bank  shareholders ;  at  the  same  time  expressing  his  opinion 
that,  consistently  with  this  conclusion,  and  notwithstanding 
the  right  of  those  dissentient  shareholders  to  receive  out  of 
the  assets  of  the  Imperial  Bank  the  full  value  of  their  shares, 
all  the  other  shareholders  in  that  company  who  had  assented 
to  the  agreement,  and  who  had  accepted  shares  in  the  Bank 
of  Hindustan  on  the  footing  thereof,  and  their  respective 
shares  and  interests  in  the  assets  of  the  Imperial  Bank,  would 
be  and  continue  bound  by  that  assent  and  by  that  acceptance 
of  shares. 

The  dissentient  shareholders,  having  thus  obtained  the 
Vice-Chancellor's  opinion  that  they  were  entitle  to  the  re- 
lief which  they  sought  for  their  own  i)ersonal  benefit,  were 
satisfied  with  that  advantage,  and  proceeded  no  further  with 
their  suit  No  decree  in  it  was  ever  drawn  up,  passed,  or 
entered,  and  no  attempt  was  made  to  recover  from  the  Bank 
of  Hindustan  any  ^art  of  the  property  and  assets  of  the  Im- 
perial Bank,  of  which  they  had  obtained  and  retained  pos- 
session under  the  agreement.  On  the  contrary,  the  Vice- 
Chancellor's  judgment  having  been  pronounced  m  May,  1868, 
and  the  Bank  of  Hindustan  having  itself  already  passed  into 
liquidation  in  December,  1866,  a  compromise  was  effected 
under  an  order  made  in  Chambers  by  the  judge  to  whose 
♦supervision  the  winding-up  of  the  Bank  of  Hindustan  [15 
was  subject,  and  a  subsequent  order  in  the  suit  itself,  by 
which  all  further  proceedings  in  that  suit  were  finally  staved, 
and  the  title  of  the  Bank  of  Hindustan,  as  purchasers  of  the 
property  and  business  of  the  Imperial  Ba^  was,  in  effect, 
confirmed  by  all  the  dissentient  shareholders  in  that  com- 
8  Eng.  Rep.  87 
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pany  upon  the  terms  of  the  payment  to  them  by  the  Bank 
of  Hindustan  of  £4,500,  which  seems  by  the  evidence  to  have 
been  less  than  the  value  of  their  shares. 

At  the  time  when  this  arrangement  was  made,  Mr.  Cam])- 
bell  and  Mr.  Hippisley  had  teen  settled  and  remained  on 
the  list  of  contributories  of  the  Bank  of  Hindustan,  and  one 
or  both  of  them  had  taken  part  in  the  appointment  of  its 
liquidators.  They  had  never  down  to  that  time  made  any 
attempt  to' disaffirm  or  avoid  the  contracts  under  which  thej 
took  their  shares,  or  to  escape  from  the  liabilities  of  theu* 
position  of  shareholders ;  and  afterwards,  in  1869,  they  paid 
without  objection  certain  calls  then  made  upon  them  under 
balance  orders  in  the  winding-up  of  that  company.  In  this 
state  of  circumstances,  if  there  had  been  no  question  as  to 
the  power  of  the  Bank  of  Hindustan  to  create  and  issue  the 
shares  in  question,  it  would  seem  obvious  that  these  gentle- 
men could  not  have  any  possible  claim  to  be  removed  from 
the  list  of  contributories,  or  to  have  the  money  which  they 
had  paid  returned  to  them.  I  think  it,  for  my  part,  equally 
clear  that  they  could  have  no  such  claim,  even  if  there  might 
originally,  or  at  any  subsequent  period,  have  been  some  pos- 
sible ground  for  disputing  the  validity  of  the  creation  and 
issue  of  those  shares,  unless  it  would  have  been  open,  under 
all  the  circumstances  of  this  case,  to  the  Bank  of  Hindustan 
itself,  or  to  the  official  liquidators  of  that  bank  (supposing  it 
to  have  been  for  their  interest  to  do  so),  to  excluae  these  gen- 
tlemen from  the  rights  of  shareholders.  In  other  words, 
either  of  these  shares  were  originallv  well  created,  or  if  the 
Bank  of  Hindustan  was  estopped  from  denying  that  they 
were  so,  these  gentlemen,  having  entered  voluntarily  into 
contracts  of  which  they  had  the  full  benefit,  and  which,  if 
not  always  binding  upon  the  company,  had  become  so  be- 
fore any  act  had  b^n  done  on  either  side  to  rescind  or  avoid 
them,  would  have  now  no  pretence  whatever  to  be  relieved 
therefrom.  If  authority  had  been  needed  for  these  propo- 
sitions it  would,  I  think,  be  sufficient  to  refer  to  the  decisions, 
16]  *of  this  court  in  Hare's  Case{')  and  ChaUis'  Cas€y{*)j 
in  both  of  which  shares  in  one  company  were  taken  by  share- 
holders of  another  upon  the  footing  of  an  amalgamation, 
the  legal  validity  of  Which  was  not  less  disputed  and  dispu- 
table than  that  m  the  present  case. 

I  am  further  of  opinion  that,  upon  the  facts  above  stated, 
a  decision  against  Mr.  Campbell  and  Mr.  Hippisley  upon  the 

S resent  appeals  is  not  inconsistent  with  the  decision  of  the 
ourt  of  Common  Pleas  in  Alison's  case.    The  directors  of 

(>)  Uw  Rep.,  4  Ch.,  608.  («)  Law  Rep.,  6  Ch.,  266. 
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the  Bank  of  Hindustan  had,  by  their  articles  of  association 
(101,  suh-sec.  12),  power,  npon  such  terms  as  they  might 
think  fit,  to  purchase  or  acquire  the  business  and  property 
of  any  company,  partnership,  or  persons  carrying  on  any 
similar  business,  and  to  pay  for  it  m  shares  in  sucn  maimer 
as  the  board  might  deem  expedient.  At  the  date  of  the 
agreement  with  the  Imperial  Bank,  the  Bank  of  Hindustan 
had  issued  all  the  shares  which  it  had  down  to  that  time 
power  to  create ;  but  under  sects.  12  and  50  of  the  Companies 
Act,  1862,  it  was  enabled  to  increase  its  capital,  provided  a 
special  resolution  for  that  purpose  was  duly  passed  and  con- 
confirmed  by  proper  maionties  at  two  extraordinary  general 
meetings  of  the  shareholders. 

Two  extraordinary  general  meetings  specially  convened 
for  that  purpose  did,  on  the  25th  of  August,  1864,  unani- 
mously pass,  and  on  the  12th  of  September  following  unani- 
mously confirm,  a  series  of  special  resolutions,  one  of  which 
was  in  the  following  words :  "That  the  capital  of  the  com- 
pany be  increased  oy  the  creation  of  20,000  new  shares  of 
£100  each,  to  be  issued  at  £6  per  share  premium,  to 
the  persons  and  upon  the  terms  stated  in  the  before-men- 
tion^  agreement  -^  (i.  e.  in  the  agreement  with  the  Imperial 
Bank,  which  was  approved  by  another  of  the  same  resolu- 
tions); "and  that  tne  resolution  of  the  board  to  the  above 
effect  be  ratified  and  confirmed." 

The  Court  of  Common  Pleas  does  not  seem  to  have  doubted 
that  if  the  agreement  with  the  Imperial  Bank  had  been  car- 
ried into  effect  so  as  to  vest  in  tne  Bank  of  Hindustan,  as 
purchasers,  the  property  and  business  of  the  Imperial  Bank, 
these  shares  (which  were,  in  fact,  issued  by  the  directors  at 
6  per  cent,  premium  to  the  persons  and  upon  the  terms  stated 
in  that  agreement)  would  have  *been  wen  created.  But  [17 
that  court  had  to  pronounce  its  decision  upon  a>  special  case 
(the  action  being  brought  by  the  company  to  recover  an  ar- 
rear  of  premium  and  calls  against  one  of  those  shareholders 
whose  snares  had  been  forfeited  as  early  as  March,  1866), 
and  upon  such  inferences  as  it  might  properly  draw  from 
the  facts  therein  stated.  In  that  special  case  it  was  stated 
as  a  fact  (though  contrary  to  the  actual  truth)  that  on  the 
hearing  of  the  chancery  suit  in  May,' 1868,  "a  decree  was 
made  by  Vice-Chancellor  Giffard,  setting  aside  the  amalga- 
mation as  ultra  vires  and  inoperative,"  and  no  mention  at 
all  was  made  of  the  subsequent  compromise  of  that  suit,  or 
of  the  arrangement  by  which  the  opposition  of  the  dissen- 
tient Imperial  Bank  shareholders  was  bought  off,  and  the 
titie  of  tne  Bank  of  Hindustan,  as  purchasers,  to  the  busi- 
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nesB  and  property  of  the  Imperial  Bank  was  confirmed  and 
made  absolute. 

Upon  this  statement,  partly  incorrect  and  partly  imper- 
fect in  these  important  particulars,  the  Court  of  Common 
Pleas  held,  that  the  power  given  to  the  directors  of  the 
Bank  of  Hindustan,  by  the  resolutions  of  August  and  Sep- 
tember, 1864,  to  issue  the  shares  in  Question  was  for  a 
special  purpose,  which  had  wholly  failed,  and  upon  special 
conditions,  which  had  not  been  fulfilled ;  and  therefore  that 
those  shares  had  not  been  validly  issued. 

''The  decision,"  said  Lord  Chief  Justice  Bovill  ('),  "of 
Vice-Chancellor  Giffard  is,  that  the  plaintiffs  have  not  pur- 
chased the  business  of  the  Imperisd  Bank."  He  foither 
said  ('),  ''The  proposed  arrangement  for  acquiring  the 
business  of  the  Imperial  Bank  would,  if  carried  out,  have 
authorized  a  further  increase  of  capital  by  the  issue  of  new 
shares.  The  attempt  to  do  so  having  proved  abortive,  the 
shares  so  created  cannot  be  treated  as  valid  shares."  And, 
on  the  question  of  estoppel,  he  said  Qi  "Looking,  how- 
ever, to  all  the  circumstances,  it  is  clear  to  my  mmd  that 
all  that  was  done,  or  omitted  to  be  done,  on  either  side,  was 
the  result  of  mere  mistake."  Mr.  Justice  Willes  said  (*) 
"  The  effect  of  the  decision  of  Vice-Chancellor  Giffard  hold- 
ing the  amalgamation  to  be  void,  was  to  show  that  £5  per 
share  had  not  been  paid  on  account  of  the  defendant." 
....  It  is  a  mere  fallacy  to  suppose  that  there  was  any 
purchase  of  the  business,  or  any  part  of  the  business,  of  the 
18]  Imperial  *Bank  of  China.  That  removes  the  ailment 
which  was  founded  upon  the  101st  clause  of  the  articles  of 
association  of  the  Bank  of  Hindustan,  so  far  as  the  trans- 
action rests  on  the  purchase  of  the  business  of  the  Imperial 
Bank  of  China,  notwithstanding  the  attempted  amalgama- 
tion turned  out  to  be  unavailing."  The  opinions  of  the 
other  judges  were  in  substance  the  same. 

It  appears,  however,  to  us,  upon  the  evidence  as  it  now 
stands,  that,  as  a  matter  of  fact,  the  Bank  of  Hindustan  did 
really  and  bonaAde  acquire  and  purchase  (by  a  title  which, 
though  originally  defective  as  against  some  of  the  share- 
holders in  the  Imperial  Bank,  was  in  the  end  confirmed  so 
as  to  become  unimpeachable),  the  business  and  property  of 
the  Imperial  Bank ;  that  the  shares  in  question  were  boria 
flde  issued  for  the  purpose,  and  upon  the  terms,  which  were 
authorized  by  the  resolutions  of  August  and  September, 
1864 ;  that  the  Bank  of  Hindustan  could  never  have  repudi- 

(0  Law  Rep.,  6  C.  P.,  64.  («)  Law  Rep.,  6  C.  P.,  71. 

(*)  Ibid.,  69.  (♦)  IbicL,  78,  74. 


Digitized  by  V:iOOQIC 


Vol.  IX.]  CHANCERY  APPEALS.  698 

L.C.  «k  L. JJ.  Campbell's  Case.    Hippialey's  Case.  1878 

ated  those  shares  ;  and  that  Mr.  Oampbell  and  Mr.  Hippis- 
ley,  and  the  other  shareholders  in  the  same  position,  nave 
actually  got  all  that  they  contracted  to  get.  The  purpose, 
therefore,  for  which  the  authority  was  given  did  not  wholly 
fail,  and  the  conditions  on  which  the  issue  was  authorized 
were  fulfilled.  Nor  does  it  appear  to  us  to  be  for  the  pur- 
pose of  the  present  decision  at  all  material,  that  the  infir- 
mity of  the  title  of  the  Bank  of  Hindustan,  as  purchasers, 
to  the  business  and  property  of  the  Imperial  Bank,  as 
against  the  dissentient  shareholders  of  the  latter  company, 
was  not  effectually  cured  until  after  the  winding-up  of  the 
Bank  of  Hindustan,  and  was  then  cured  only  for  a  valuable 
pecuniary  consideration ;  the  facts  being,  that  there  never 
was  a  time  after  the  issue  of  those  shares  at  which  the  Bank 
of  Hindustan  were  not  in  the  uctual  undisturbed  possession 
of  the  fruits  of  their  purchase ;  and  that  the  terms  of  com- 
promise with  the  dissentient  i^areholders  of  the  Imperial 
&ank,  when  sanctioned  by  the  authority  of  this  court  m  the 
winding-up,  became  binding  on  the  Bank  of  Hindustan 
itself,  and  on  all  the  contributories  thereto,  including,  in  our 
opinion,  Mr.  Campbell  and  Mr.  Hippislejr. 

There  remains,  however,  another  objection  to  the  validity 
of  the  creation  and  issue  of  these  shares,  which  appears  to 
have  been,  for  the  first  time,  urged  in  the  Court  of^Exche- 

3uer  Chamber,  and  to  have  been  then  adopted  by  the  Lord 
hief  Baron,  apparently  *  without  dissent  on  the  part  of  [19 
any  other  member  of  that  court. 

It  was  urged  by  counsel  that,  having  already  exhausted 
their  powers  of  increasing  their  capital,  the  directors  of  the 
Bank  of  Hindustan  could  not  lawfully  create  the  additional 
shares  they  affected  to  create,  without  having  first  altered 
their  articles  of  association  in  the  manner  directed  by  sects. 
12,  50,  and  51  of  the  Companies  Act,  186^ ;  and,  to  show 
that  they  had  not  done  this  in  a  lawful  manner,  a  case  of 
In  re  west  India  and  Pacific  Steamship  Company  (*),  was 
referred  to,  which  has  been  now  again  relied  on  b^ore  us 
for  the  same  purpose  by  Mr.  Jackson.  The  Lord  Chief 
Baron,  after  expressing  his  concurrence  with  the  jud^ent 
of  the  Court  of  Common  Pleas,  on  the  grounds  on  which  it 
had  been  rested  by  the  judges  of  fhat  court,  proceeded 
thus  (•):  "I  do  not  refer  to  the  around  upon  which  the 
agreement  of  amalgamation  was  declared  to  be  void.  It  was 
set  aside.  I  feel  bound  to  observe,  in  addition  to  the  ground 
taken  by  Giffard,  V.C.,  that  these  20,000  new  shares  were 
never    lawfully  created  at  all ;"  the  reason  given  by  his 

(»)  Ante,  p.  11,  n.  (»)  Law  Rep.,  6  C.  P.,  226,  227. 
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lordship  for  that  opinion  being  thus  expressed  in  the 
report :  that  it  was  not  competent  to  the  Bank  of  Hindus- 
tan, nnder  the  12th,  60th,  and  61st  sections  of  the  Companies 
Act  of  1862,  "  by  means  of  a  single  resolution,  passed  at 
one  meeting  and  confirmed  at  a  subsequent  meeting,  to  alter 
the  articles  of  association,  and  to  authorize  the  creation 
of  additional  capital  by  the  issue  of  new  and  additional 
shares." 

We  are  sensible  of  the  very  great  weight  due  to  the 
authority  of  the  distinguished  judge  who  delivered  this 
opinion,  which  (whether  the  words  in  which  it  is  expressed 
accurately  convey  his  lordship's  meaning  or  not)  mi^ht 
well  be  regarded  by  the  Vice-Chancellor  as  an  authontv 
binding  upon  him  ;  and  it  has  been  the  chief  cause  of  sucn 
difficulty  as  we  ourselves  have  felt  in  dealing  with  these 
cases.  That  oj)inion,  however,  was  not  necessary  for,  and 
it  cannot  be  said  to  have  been  the  foundation  of,  the  judg- 
ment of  affirmance  ;  the  actual  grounds  of  which  (being  the 
same  in  effect  with  the  reasons  or  the  court  below)  were  thus 
stated  by  the  Lord  Chief  Baron  immediately  before  the  ex- 
pression of  their  concurrence  by  the  other  four  judges 
20]  present:  "It  appears  to  us,  ^therefore,  that  the  agree- 
ment  for  amalgamation,  which  was  the  whole  foundation  of 
the  transaction,  having  failed,  the  transaction  itself  wholly 
failed,  and  the  defendant  never  became  a  shareholder  in  the 
Bank  of  Hindustan." 

Under  these  circumstances,  the  question  being  one  of 
which  the  importance  may  possibly  extend  much  beyond 
these  particular  cases  and  this  particular  company,  my 
learned  brothers  and  myself  have  not  considered  that  we  are 
either  bound  or  entitled  to  treat  the  judgment  of  the  Court 
of  Exchequer  Chamber  as  conclusive  in  favor  of  the  objec- 
tion thus  taken  to  the  resolution  of  August  and  September, 
1864,  which  (in  the  view  we  take  of  the  facts)  is  now  for  the 
first  time  jpresented  as  a  dry,  legal,  and  technical  objection 
to  the  validity  of  shares  issued  and  accepted  bona  fide  for  a 
valuable  consideration  which  has  not  failed,  and  acted  upon 
both  by  the  bank  and  by  all  its  shareholders  of  everv  class, 
to  whom  the  facts  were  made  known  in  every  possible  way 
during  the  period  of  more  than  two  years  which  preceded 
the  winding-up  order,  and  never  in  any  one  instance  called 
in  question  or  impeached,  either  by  the  bank  in  its  corpo- 
rate capacity,  or,  until  the  present  motions,  by  any  share- 
holder therein.  The  chancery  suit,  it  must  be  remembered, 
was  instituted  by  shareholders  in  the  Imperial  Bank,  and 
not  by  sliareholders  in  the  Bank  of  Hindustan.     The  Bank 
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of  Hindustan,  as  a  defendant  in  that  suit,  ^affirmed  and 
maintained  to  the  utmost  of  its  power  the  validity  of  what 
had  been  done ;  and  so  far  as  regards  the  position  of  those 
who  had  taken  shares  in  the  bank  under  tne  same  circum- 
stances with  Mr.  Campbell  and  Mr.  Hippisley,  they  main- 
tained it  (in  the  opmion  of  the  Vice-Chancellor)  with 
success. 

I  forbear  to  inquire  whether,  under  all  these  circum- 
stances, a  decision  that  it  would  have  been  ox)en  to  the  Bank 
of  Hindustan,  on  the  ground  suggested,  to  deny  the  rights  of 
shareholders  to  Mr.  CampbeU  and  Mr.  Hippisley,  could, 
have  been  reconciled  with  equitable  principles,  or  with  the 
decision  of  Vice-Chancellor  Wood  in  Richmond's  Case  Q 
and  with  that  of  Vice-Chancellor  Wickens  in  Croorrvs 
Case  (•),  with  the  case  at  law  of  Royal  British  BanJc  v.  Tur- 
guand  (■),  or  with  the  principles  as  to  ratification  and  estop- 
pel achjiowledged  as  correct  by  all  the  learned  judges  in 
Alison's  case.  *I  forbear  to  do  so,  because  I  am,  for  my  [21 
own  part,  unable  to  see  in  what  respect  the  necessary  and  sub- 
stantial conditions  of  sects.  12,  60,  and  61  of  the  act  of  1862 
were  really  departed  from  by  the  resolutions  of  August  and 
September,  1864. 

There  can  be  no  doubt  that  these  resolutions  were  passed 
unanimously  at  two  extraordinary  general  meetings  in  the 
manner  required  by  sects.  60  and  61  of  the  act,  and  that 
they  were  duly  registered.  The  objection  depends  wholly 
upon  the  language  of  sect.  12,  which  enabled  this  company 
"  so  far  to  modify  the  conditions  contained  in  its  memoran- 
dum of  association,  if  authorized  to  do  so  by  its  regulations 
as  originally  framed  or  as  altered  by  special  resolution  in 
manner  hereinafter  mentioned,"  (referring  to  sects.  50  and 
51),  *'  as  to  increase  its  capital  by  the  issue  of  new  shares  of 
such  amount  as  it  thinks  expedient."     The  statute  does  not 

Srescribe  any  particular  form  in  which  this  is  to  be  done  ;  it 
oes  not  say  that  express  mention  must  necessarily  be  made 
either  of  the  memorandum  of  association,  or  (when  a  resolu- 
tion altering  in  effect  the  articles  of  association  is  passed)  of 
the  articles  of  association  ;  and  I  apprehend  it  is  consistent 
with  sound  general  principles,  as  well  as  with  the  express 
provisions  of  sects.  50  to  o3,  to  hold  that  the  powers  given 
by  sect.  12  may  be  well  exercised,  whenever  the  thinffs 
authorized  were  in  substance  done  by  those  who  were  made 
by  the  statute  competent  to  do  them. 

Nor  is  there  anything  in  the  judgment  of  the  Lord  Chief 
Baron  from^ which  I  can,  with  any  certainty,  infer  that  his 

(')  4  K.  *  J,   805.        («)  Law  Rep.,  16  Eq.,  417,  420.       (»)  6  E.  A  B.,  327. 
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lordship  thonght  that  the  resolntion  of  An^st  and  Sep- 
tember, 1664,  would  have  been  bad  in  form  if  it  was  not  bad 
in  substance.  If  the  effect  of  that  resolution  was  neces 
sarily  to  alter  the  regulations  of  the  company — ^that  is,  the 
articles  of  association  as  originally  framed — by  authorizing 
an  increase  of  the  capital  by  the  issue  of  new  shares  whicfi 
those  articles  did  not  authorize,  then  I  think  it  was  sufficient 
to  enable  the  company  to  modify,  by  an  actual  issue  of  new 
shares,  pursuant  to  tnat  authority,  the  conditions  as  to  the 
amount  of  the  capital  of  the  company  contained  in  the 
memorandum  of  association.  And  it  appears  to  me  that 
such  was  the  necessary  effect  of  this  resolution,  alHioxigh 
neither  the  memorandum  of  association  nor  the  articles  of 
association  were  in  so  many  words  mentioned  therein. 
22]  *A11  the  shareholders  of  the  company  must  have  im- 
puted to  them  knowledge  of  the  act  of  Parliament,  and  also 
of  their  own  memorandum  and  articles  of  asso<^tion,  and 
of  the  fact  that  the  articles  did  not  ^as  they  stood  before 
this  resolution  was  passed)  authorize  tne  proposed  increase 
of  capital ;  and  from  the  notices  which  convened  the  two 
extraordinary  meetings  it  must  have  been  clearly  understood, 
that,  without  the  sanction  of  those  meetings,  the  proposed 
increase  of  capital  could  not  be  made.  I  entertain  no  doubt 
(nor  does  it  seem  to  be  that  doubt  was  entertained  on  this 
point  by  any  of  the  judges  in  the  Exchequer  Chamber)  that 
it  was  competent  for  two  meetings  to  authorize  an  increase 
of  capital,  conditionally  as  much  as  absolutely,  for  a  special 
purpose  as  much  as  for  general  purposes,  and  thereby  to 
carry  into  effect  an  agreement  the  terms  of  which  had  pre- 
viously been  arranged,  as  much  as  to  provide  contingently 
for  an  airreement  of  any  particular  kind,  if  made  at  a  future 
time.  U  I  rightly  understand  the  view  of  the  Lord  Chief 
Baron,  it  seems  to  have  been,  that  the  resolution  was  bad, 
as  attempting  to  combine,  uno  flatu^  two  operations,  viz., 
the  authorization  of  the  increase  of  capital  by  giving  power 
to  issue  new  shares,  and  the  actual  increase  of  such  capital 
by  the  creation  of  such  new  shares — which  by  sect.  12  of  the 
statute  are  contemplated  as  distinct,  and  the  first  of  which 
under  that  section  was  a  condition  precedent  to  the  second. 
But  if  this  is  the  true  interpretation  of  the  judgment,  I  am 
obliged  to  say,  with  very  sincere  deference,  that  this  view 
appears  to  me  hcerere  in  cortice  and  to  lose  sight  of  the  sub- 
stance. According  to  the  terms  of  the  act  of  1862  and  the 
constitution  of  this  company,  it  was  not  necessary  that  the 
second  of  these  two  operations  should  be  performed  by 
special  or  indeed  by  any  resolution  of  shareholders  at  ex- 
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traordinar^  general  meetings.  The  authority  to  make  the 
issue  was  indeed  required  to  be  given  by  a  special  resolu- 
tion ;  but  the  power  of  issue  when  that  authority  was  once 
given  was  capable  of  being  exercised  by  the  board  of  direc- 
tors. The  authority  in  this  case  being  only  for  a  special 
purpose,  the  capital  was  not  really  increased  till  the  shares 
were  issued  and  accepted  pursuant  to  that  authority.  The 
words,  therefore,  of  the  resolution,  "  that  the  capital  of  the 
company  be  increased  by  the  creation  of  20,000  new  shares," 
seem  to  me  to  be  in  truth  ^nothing  more  nor  less  than  an  [23 
authority  for  such  increase  by  the  board  of  directors,  who 

Sroceeded  on  the  faith  of  that  resolution  actually  to  issue, 
le  shares.  Whatever  would  have  been  sufficient  authority, 
if  contained  in  the  articles  as  originally  framed,  must  also, 
I  think,  be  sufficient,  if  ex{>ressed  in  similar  terms  in  any 
resolution  by  which  the  articles  mi^ht,  in  effect,  be  altered. 

I  put  the  question  to  counsel  during  the  course  of  the 
argument,  whether  there  would  have  been  any  doubt  of  the 
sufficiency  of  the  authority,  if  the  articles,  as  origmally 
framed,  had  contained  (in  addition  to  what  now  appears  in 
them)  some  such  words  as  the  following :  "  In  the  event  of 
the  directors  succeeding  in  making  an  agreement  for  the 
purchase  of  the  business  and  property  of  the  Imperial  Bank, 
after  shares  to  the  full  amount  of  £2,000,000  have  been 
issued,  on  the  terms  of  paying  for  such  business  and  pro- 
"perty  in  shares  of  this  company  at  £6  premium,  to  be  issued 
to  such  shareholders  in  the  Imperial  £ank  as  may  be  will- 
ing to  accept  the  same,  the  capital  of  this  company  shall 
be  increased  beyond  £2,000,000,  by  the  creation  of  such 
number  of  new  shares,-  not  exceeding  20,000  of  £100  each, 
as  may  be  necessary  for  the  performance  of  such  agreement ; 
such  shares  to  be  issued  to  tne  persons  and  upon  the  terms 
stated  in  such  agreement."  I  cannot  discover  any  ground 
for  doubting,  that  such  a  provision  in  the  original  articles 
would  have  been  sufficient  authority,  under  the  12th  section 
of  the  act,  for  the  issue  of  new  shares  for  the  purposes  of  the 
supposed  agreement,  whenever  made ;  and,  if  so,  it  seems  to 
me  that  the  equivalent  words  of  the  special  resolution  in  the 
present  case,  though  applicable  to  the  fulfilment  of  an 
agreement  already  provisionally  made,  and  not  of  a  future 
and  contingent  agreement,  are  equally  sufficient. 

The  case  of  In  re  West  India  and  Pa/djic  Steamship  Cottv- 
pany  (which  I  think  was  correctly  decided)  was  substan- 
tially different.  There  the  question  was  whether  the  court 
of  cnancery  could  confirm  a  resolution  (which  to  be  effective 
must  have  been  passed  under  the  powers  of  the  Com- 
8  Eng.  Rkp.  88 
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panies  Act,  1867)  for  the  reduction  of  the  capital  of  a  com- 
pany. Such  a  reduction,  under  sect.  9  of  the  act  of  1867, 
could  only  be  effected  by  special  resolution^  (i.  e.  by  a 
resolution  adopted  and  confirmed  at  two  extraordinary  gen- 
eral meetings),  which  was  not  to  come  into  operation  untu  an 
24]  order  of  *the  court  confirming  it  (after  proof  of  certain 
notices  to  and  consents  of  creditors)  should  nave  been  regis 
tered  by  the  Registrar  of  Joint  Stock  Companies.  And  no 
such  resolution  could  be  passed  unless  (in  language  so  for 
similar  to  that  of  the  12th  section  of  the  Oomnanies  Act  of 
1862)  it  was  authorized  *'by  the  regulations  oi  the  company 
.as  originally  framed,  or  as  altered  bv  special  resolution." 
In  the  case  cited,  the  regulations  of  the  company  as  origi- 
nally framed  did  not  authorize  any  reduction  of  the  capital ; 
and  no  resolution  had  been  passed  to  the  the  effect  of  alter- 
ing them,  other  than  that  for  the  actual  reduction  of  the 
capital,  to  which  the  assent  of  the  court  was  then  asked. 
But  this  resolution,  until  some  order  of  the  court  confirming 
it  should  be  registered,  was  wholly  inoperative  under  the 
statute ;  and,  being  inoperative,  it  could  not  itself  authorize 
what  it  purported  to  do,  or  supply  the  want  of  that  alter- 
ation of  the  articles,  which  was  a  condition  precedent  under 
the  statute,  independent  of  any  order  of  the  court. 

Upon  the  whole  case  I  am  of  opinion  that  these  appeals 
must  prevail,  and  that  the  Vice-Chancellor's  orders  must  be 
discharged. 

Sir  W.  M.  James,  L.J.:  I  desire  only  to  add  that  we  are 
of  opinion  that  it  is  in  the  highest  degree  important  for  the 
safety  of  that  large  portion  of  mankind  which  has  dealings 
in  shares,  and  for  the  true  interests  of  all  shareholders,  that 
the  principle  of  the  decision  in  Royal  British  Bank  v.  Tut- 
gn>andQ)  should  be  adhered  to  and  acted  upon. 

Sir  Qt.  Mellish,  L.  J.:  I  entirely  concur  in  the  judgment 
of  the  Lord  Chancellor. 


Alison's  Case. 

LoBD  Selbobne,  L.C.:  I  have  now  to  deliver  judgment 
in  Alison's  Case.  The'  facts  of  that  case  have  been  sufl5- 
ciently  stated  in  the  preceding  judgment. 

The  appeal  is  from  an  order  of  Lord  Justice  James,  sitting 
for  the  late  Vice-Chancellor  Sir  John  Wickens,  by  which 
25]  ht5  directed  *the  sums  which  Alison  had  paiS.  to  the 
Bank  of  Hindustan  when  he  took  his  shares  to  be  repaid 
with  interest  out  of  the  funds  of  that  bank.     Alison  nad 

(')  6  E.  *  B.,  827. 
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paid  part,  but  not  the  whole,  of  the  premium  payable  accord- 
ing to  the  terms  on  which  the  shares  were  issued ;  he  had 
never  paid  any  calls ;  and  in  March,  1866,  his  shares  had 
been  d!eclared  forfeited  for  non-payment  of  calls ;  so  that 
his  connection  with  the  Bank  of  Hindustan  (if  a  share- 
holder) was  finally  dissolved  nine  months  before  the  order 
to  wind  up  that  bank,  under  which  he  never  was  settled  on 
the  list  as  a  contributory.  The  action  at  law  was  brought 
against  him  in  the  name  of  the  company  by  the  liq^uidators, 
to  recover  the  unpaid  premium  and  calls,  and  the  judgment 
in  that  action  was  in  Alison's  favor,  upon  the  ground  that 
he  never  was  a  shareholder.  The  Lord  Justice,  sitting  for 
the  Vice-Chancellor,  was  of  opinion  that  this  judgment  was 
binding  as  between  Alison  and  the  company,  and  that  it  was 
conclusive  in  his  favor  upon  the  question  raised  by  liim  in 
the  winding-up,  whether  the  consideration  for  the  payments 
made  by  him  to  the  company  had  not  wholly  failed,  and 
whether  he  was  not  thereiore  entitled  to  receive  back  those 
payments.  In  that  opinion  we  agree.  We  cannot  relieve 
the  liquidators  against  the  estoppel  created  by  that  judg- 
ment, on  the  ground  that,  if  evidence  had  been  given  in  the 
action  which  was  not  given,  or  if  the  special  case  had  been 
stated  otherwise  than  it  was  stated,  the  result  might  have 
been  different.  A  company  in  liquidation,  like  any  other 
litigant,  must  be  bound  by  the  manner  in  which  it  conducts 
its  own  case.  The  liquidator's  appeal,  therefore,  will  be 
dismissed  with  costs. 

Sib  Gr.  Mellish,  L.  J.:  I  am  of  the  same  opinion.  It  is 
clear,  I  apprehend,  that  the  judgment  of  courts  of  common 
law  is  not  only  conclusive  with  reference  to  the  actual  mat- 
ter decided,  but  that  it  is  also  conclusive  with  reference  to  the 
grounds  of  the  decision,  provided  that  from  the  judgment 
itself  the  actual  grounds  of  the  decision  can  be  clearly  dis- 
covered. For  instance,  if  in  this  case  there  had  been  an 
actual  verdict  declaring  that  Alison  never  was  a  shareholder, 
that  would  have  been  conclusive  as  between  the  parties  in 
all  future  actions  and  suits,  as  establishing  that  he  never 
was  a  shareholder.  The  *only  real  difficulty  in  this  [26 
case  arises  from  the  judgment  not  in  form  stating  on  which 
plea  the  defendant  should  succeed,  but  only  deciding  that 
the  company  were  not  entitled  to  recover  any  portion  of  the 
sums  they  sought  to  recover  in  the  actioQ.  And  if  the  spe- 
cial case  had  left  it  open  to  the  court  to  decide  in  favor  of 
the  defendaat,  upon  several  grounds  I  doubt  whether  tech- 
nically we  could  have  looked  at  what  was  said  by  the  judges 
for  the  purpose  of  discovering  what  were  the  real  grounds  of 
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their  decision.  Bat  npfon  reading  the  special  case,  it  appears 
to  me  clear  that  the  special  case  raised  only  one  single  question 
for  the  opinion  of  the  court,  namely,  the  question  whether 
Alison  ever  became  a  shareholder  in  the  Bank  of  Hindustan, 
and  that  therefore  the  judgment  that  the  company  were  not 
entitled  to  recover  all,  or  any  of  the  sums  which  they 
sought  to  recover  in  the  action,  is  necessarily  a  decision  also 
that  Alison  never  had  become  a  shareholder.  Therefore, 
upon  that  ground,  there  is  conclusive  evidence  in  this  case 
that  he  never  became  a  shareholder  in  the  bank.  If  he 
never  became  a  shareholder,  it  appears  to  me  that  he  is 
clearly  entitled  to  recover  back  the  sums  which  he  paid  for 
the  purpose  of  becoming  a  shareholder,  upon  the  ground 
that  they  were  moneys  paid  upon  a  consideration  which  has 
wholly  Ki^iled. 

Solicitors  for  the  liquidators:  Messrs.  Ashurst^  Mor- 
ris  A  Co. 

Solicitors  for  the  executors  of  Mr.  Sassoon:  Messrs. 
Thomas  <fe  HoUams. 

Solicitors  for  the  respondents:  Messrs.  Oregory,  Horn- 
cliff es  &  Jlawle;  Messrs.  ^ux  &  Co.;  Mr.  PvZbrook. 


[Law  Reports,  9  Chancery  Appeals,  27.] 
L.C.  and  L.J.M.,  Nov.  7, 1878. 

27]  *  Ex  parte  Cotb.    In  re  Deveze. 

Bankruptof — BiU  of  Bxehange — IndorsemenU-BiU  MfU  hy  PoU — Property  m  LeUer — 
.   BuU»  of  French  Pott  Office — Recovery  of  LeUer  by  Sender — BevwxJum  of  JkHv- 
eny-^Mistake, 

The  rules  of  the  French  post  office  permit  a  person  who  has  posted  a  letter  to 
reoover  it  at  any  time  before  it  is  despatched  from  the  office  where  it  is  posted  on  € 


plying  with  certain  forms.  Therefore,  where  a  letter  containing  bills  of  exchange, 
indorsed  to  the  person  to  whom  the  letter  was  addressed,  was  posted  in  a  French 
post  office : 

Heldf  that  the  property  in  the  bills  did  not  pass  to  the  indorsee  till  the  letter  had 
left  the  office  where  it  was  posted. 

C,  a  banker  of  Lyons,  having  received  from  D.  a  bill  drawn  on  a  firm  in  Milan, 
posted  a  letter  addressed  to  D.  in  England,  inclosing  five  bills  of  exchange  indorsed 
to  him.  Before  the  mail  left  Lyons,  C.  received  a  tel<^ram  from  D.'s  agent  at  MiIad, 
stating  that  the  drawee  of  the  bill  refused  to  accept  it,  and  telling  him  not  to  send 
any  remittance  to  D.  C.  accordingly  applied  to  the  post  office  for  a  return  of  the 
letter  containing  the  five  biUs;  but  through  a  mistake  of  hLi  derk  the  letter  was  not 
returned  to  him,  but  was  despatched  to  England  and  delivered  to  D.,  who  soon  after- 
wards filed  a  petition  for  liquidation  : 

Heldy  that  as  C.  had  shown  an  intention  of  recalling  the  letter  before  it  left  Lyons, 
which  had  only  been  frustrated  by  a  mistake  of  his  clerk,  the  property  in  the  bills 
did  not  pass  to  the  indorsee,  and  that  they  must  be  given  up  to  C.  : 

Hi  Id,  aim,  by  Mellish,  L.J.,  that  even  if  the  property  in  the  bills  had  passed   when 
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the  letter  was  posted,  the  delivery  of  the  bills  was  revoked  by  both  parties,  and  that 
the  fiict  of  their  not  actually  |:ettiiig  back  into  the  manual  possession  of  the  indorser 
through  a  mistake  of  the  clerk  made  no  difference. 

This  was  an  appeal  from  a  decision  of  Mr.  R^strar  Mur- 
ray, sitting  as  Chief  Judge  in  Bankruptcy. 

Mr.  J.  L.  Deveze  carried  on  business  as  a  general  mer- 
chant under  the  firm  of  Heitz  &  Deveze,  having  two  houses 
of  business,  one  in  London  and  the  other  at  Lyons,  the  lat- 
ter being  managed  by  his  father. 

Mr.  Marcus  Cote  was  a  banker  at  Lyons,  who  had  busi- 
ness transactions  with  Deveze.  Deveze.  was  in  the  habit  of 
remitting  to  Cote  from  England  bills  of  exchange  drawn 
upon  firms  carrying  on  business  in  France  or  Italy,  and 
Cote  in  exchange  for  them  ^remitted  to  Deveze  drafts  [28 
on  firms  carrying  on  business  in  England.  These  drafts  did 
not  accurately  represent  the  amount  of  the  bills  sent  to  Cote, 
after  deducting  discount  and  commission,  because  he  usually 
retained  a  small  balance  in  his  hands  on  the  account  be- 
tween them. 

On  the  11th  of  January,  1873,  Deveze  wrote  a  letter  to 
Cote  inclosing  a  bill  of  that  date  payable  at  three  months, 
drawn  by  himself  upon  Messrs.  Montague,  of  Milan,  for 
26,732  lire.  This  bill  had  not  been  accepted  by  Messrs. 
Montague,  but  one  part  of  it  had  been  sent  to  them  at  Milan 
for  that  purpose. 

On  the  14th  of  January  Cote  sent  a  letter  to  Deveze,  in- 
closing bills  on  London  houses,  which  he  had  purchased 
at  Lyons,  amounting  altogether  to  £592.  After  the  letter 
was  posted,  but  before  the  departure  of  the  mail,  Cote 
received  a  note  from  Deveze' s  house  at  Lyons  to  the  follow- 
ing effect : 

'^  Our  house  in  London  announces  by  telegraph  as  follows : 
'  Montague  refuses  to  accept  bills.  Tell  Cote  to  hold .  bills 
of  Montague,  and  remit  nothing.'  " 

On  the  receipt  of  this  note  Cote  sent  his  clerk  to  the  post 
office  to  endeavor  to  recover  the  letter  which  he  had  posted 
to  Deveze.  It  appeared  from  a  letter  written  by  the  direc- 
tor of  the  post  office  to  Cote  that,  according  to  the  regula- 
tions of  the  French  post  office,  the  writer  of  a  letter  is  allowed 
to  recover  it  from  the  post  office  after  it  has  been  posted,  but 
before  the  hour  for  the  despatch  of  the  mail,  upon  produc- 
ing a  fac-simile  of  the  letter  and  signing  a  f orma!i  requisition 
for  the  return  of  the  letter. 

Cote's  clerk  produced  a  fac-simile  of  the  letter  to  the  clerk 
of  the  post  office,  and  understood  him  to  say  that  the  letter 
would  De  returned  to  him  the  next  morning.     The  letter  was 
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separated  from  the  other  letters,  and  laid  in  the  window  of 
the  post  office ;  but  as  Cote's  clerk  did  not  again  attend  to 
claim'it,  and  no  formal  requisition  was  signed,  the  letter  was 
sent  oflf  in  the  ordinary  course  on  the  evening  of  the  14th  of 
January,  and  reachea  Deveze  in  London  on  the  16th.  Cote 
did  not  telegraph  or  write  to  Deveze  to  reclaim  the  letter  as 
having  been  sent  under  a  mistake,  thinking,  as  he  alleged, 
that  it  would  be  useless  to  do  so. 

On  the  14th  of  January  Deveze  stopped  i)ayment,  and 
291  issued  *circulars  informing  his  creditors  of  the  fact ; 
and  on  the  17th  Deveze  filed  a  petition  for  liquidation,  under 
which  a  trustee  was  appointed.  Deveze  did  not  open  the 
envelope  containing  Cote's  letter  of  the  14th  and  the  bills 
for  £692,  but  handed  it  unopened  to  the  trustee.  Under 
these  circumstances  the  Registrar  refused  to  order  the  trus- 
tee to  deliver  up  the  bills  to  Cote,  and  from  this  decision 
Cote  appealed. 

Mucn  of  the  argument  on  behalf  of  the  appellant  related 
to  the  question  whether  the  bills  remitted  by  Cote  to  Deveze 
were  specially  appropriated,  as  being  in  consideration  of, 
and  in  exchange  for,  the  bill  for  26,732  lire,  which  had  been 
dishonored  by  Messrs.  Montague ;  but  in  the  view  taken  by 
the  court  it  became  unnecessary  to  decide  the  question, 
though  the  Lord  Chancellor  was  of  opinion  that  there  was 
no  such  appropriation. 

Mr.  De  Oex,  Q.C.,  and  Mr.  WinsloWy  for  the  appellant: 
Independently  of  the  question  whether  the  bills  for  £692 
had  special  reference  to  the  bill  drawn  on  Montague,  and 
oucht  therefore  to  be  returned  to  him  when  that  bill  was 
disnonored,  which  we  contend  to  be  the  case,  we  say  that 
Cote  never  parted  with  the  possession  of  the  bUls  for  £692, 
and  that  they  never  came  into  the  legal  possession  of  Deveze 
or  his  trustee.  Whatever  may  be  tne  law  in  England,  it  is 
clear  from  the  evidence  that  in  France  a  letter,  although  it 
has  been  posted,  remains  the  property  of  the  sender  until 
the  mail  leaves  the  office  where  it  is  posted,  and  that  the 
sender  may  recover  it  on  complying  with  certain  formalities. 
Therefore  until  the  mail  leaves  the  office  the  post  office  au- 
thorities hold  the  letter  as  the  agents  of  the  sender.  In  the 
present  case  the  letter  containing  the  English  bills  was  re- 
claimed by  Cote,  and  was  separated  from  the  other  letters 
in  order  to  be  returned  to  him,  and  that  it  would  have  been 
so  returned  if  it  had  not  been  for  an  accidental  mistake — 
whether  of  Cote's  clerk  or  of  the  post  office  clerk  makes  no 
difference.  A  bill  of  exchange  does  not  pass  by  mere  in- 
dorsement ;  there  must  be  delivery  to  and  acceptance  by  the 
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indorsee.  Here  there  was  no  delivery,  for  the  bills  were 
sent  by  mistake,  and  no  acceptance,  for  Deveze  had  tele- 
graphed to  stop  all  remittances.  If  this  had  been  a  case  of 
attempted  stoppage  of  goods  in  transitu  the  stoppage  would 
have  been  hela  effectaal :  *  Sadler  v.  Belcher  (*) ;  Nich-  [30 
olson  V.  Bower  (*) ;  SaUe  v.  Field  (") ;  Richardson  v. 
Ooss  (*) ;  Litt  V.  Cowley  (*).  Money  can  be  stopped  in 
transitu  as  well  as  goods :  Smith  v.  Bowles  (*). 

Mr.  Davey^  and  Mr.  Mnlay  Knight,  for  the  trustee: 
This  is  not  a  case  of  stoppage  in  transitu.  Cote  was  not 
the  vendor  of  goods.  He  was  remitting  a  sum  of  money, 
being  at  the  time,  to  some  extent  at  least,  indebted  to  De- 
veze. In  Smith  V.  Bowles  the  money  sent  was  in  foreign 
coin,  which  in  the  eye  of  the  English  law  is  only  bullion. 
The  case  conclusively  shows  that  stoppage  in  transitu  does 
not  apply  to  payment  of  money.  The  only  question  really 
is  wheuier  Cote  recovered  the  property  in  the  oills  by  claim- 
ing them  at  the  post  office,  in  England  there  can  be  no 
question  that  the  post  office  holds  every  letter  that  is  posted 
as  the  agent  of  the  person  to  whom  it  is  addressed ;  and  the 
evidence  does  not  bear  out  the  assertion  that  it  is  otherwise 
in  Prance.  The  true  effect  of  the  French  regulation  is,  that 
where  a  letter  is  posted  the  person  to  whom  it  is  addressed 
becomes  entitled  to  it,  subject  to  a  power  in  the  sender  to 
recover  possession  of  it  on  complying  with  certain  formali- 
ties. Cote  did  not  comply  with  these  formalities,  and  there- 
fore the  right  to' the  letter  remained  in  Deveze. 

Lord  Selbobxe,  L.C.:  In  this  case  I  assume  that  if 
there  had  been  no  telegram  from  Deveze,  and  nothing  had 
,been  done  by  Cote  to  reclaim  the  letter  at  the  post  office,  the 
property  in  the  five  English  bills  would  have  passed  to 
Deveze  on  the  posting  of  the  letter  to  him.  But  ail  the  cir- 
cumstances tend  to  snow  that  it  was  consistent  with  honesty 
and  good  faith  that  the  letter  should  be  reclaimed  if  that 
were  possible,  because  although  the  evidence  has  convinced 
me  tlmt  the  remittance  was  made  on  a  general  account,  and 
was  not  specifically  appropriated  by  the  bill  sent  by  Deveze, 
yet  there  can  be  little  doubt  that  the  remittance  would  not 
have  been  made  by  Cote  unless  on  the  expectation  that  the 
Milan  bill  would  be  *honored.  The  English  firm  sent  [31 
in  good  faith  to  stop  the  remittance,  although  there  was  no 
specific  appropriation.  They  not  only  authorized  Cote,  but 
ordered  him  to  remit  nothing ;  but  when  the  telegram  arrived 

2  Moo.  A  Rob.,  489.  (*)  8  B.  A  P.,  119. 

1  E.  A  E.,  172.  («)  7  Taunt,  169. 

6  T.  R,  211.  («)  2  Esp.,  678. 
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he  had  actually  put  a  letter  into  the  post  office  containing 
further  remittances,  which,  if  not  actually  sent,  he  was  ex- 

Sressly  told  not  to  send.  According  to  the  reflations  of 
le  French  post  office  the  sender  of  a  letter  has  a  locus 
jpamitentioe,  and  has  the  power  of  reclaiming  it  after  it  is 
posted.  Cote  did  reclaim  his  letter ;  he  sent  a  clerk  to  re- 
claim the  letter,  and  produced  a  fac-simile  of  it ;  and  the 
letter  was  taken  out  by  the  clerk  at  the  post  office  and  set 
aside  for  him.  It  is  clear  that  this  was  done  bona  fide  and 
in  pursuance  of  the  authority  from  Deveze,  and  the  letter 
was  not  recovered  only  because  Cote's  clerk  did  not  rightly 
understand  what  the  post  office  clerk  had  said  to  him.  He 
did  not  understand  that  the  re-delivery  to  him  was  condi- 
tional on  anything  more  to  be  done  by  him.  He  understood 
that  the  letter  was  to  be  given  up  to  him  next  morning.  It 
is  clear  from  the  letter  of  the  director  of  the  post  office  that 
the  clerk  misunderstood  what  was  said  to  him,  and  did  not 
understand  that  the  letter  could  not  be  given  up  to  him 
without  a  written  requisition.  Taking  the  evidence  as  a 
whole,  there  was  a  power  of  reclamation,  there  was  a  bona 
fide  intention  to  exercise  that  power,  and  if  there  was  an 
omission  of  what  was  necessary  to  be  done,  it  was  not  only 
unintentional,  but  it  arose  from  a  misunderstanding  of  the 
manner  in  which  the  post  office  clerk  expressed  himself. 

I  think  that  the  intention  of  the  parties,  and  the  acts  done 
by  them,  are  more  important  than  the  omission  of  the  pre- 
cise form  in  which  their  intention  ought  to  have  b^^n 
expressed;  and  the  result  is,  that  the  property  in  the 
bills  did  not  pass  to  Deveze.  The  appeal  must,  therefore, 
be  allowed. 

Sib  Gr.  Mellish,  L.J.:  I  am  of  the  same  opinion.  The 
first  question  is  whether  the  bills  were  ever  really  indorsed 
and  delivered  to  Deveze  ;  and,  secondly,  if  so,  whether  they 
were  ever  legally  returned.  In  order  to  make  the  property 
in  the  bills  pass  it  is  not  sufficient  to  indorse  them ;  they 
must  be  delivered  to  the  indorsee  or  to  the  agent  of  the 
32]  ^indorsee.  If  the  indorser  delivers  them  to  his  own 
agent,  he  can  recover  them  ;  if  to  the  agent  of  the  indorsee, 
he  cannot  recover  them. 

The  question  therefore  arises,  of  which  party  the  post 
office  is  the  agent.  In  this  country,  where  the  sender  of  a 
letter  cannot  get  it  returned  after  it  has  been  posted,  if  the 
indorsee  of  a  hill  authorizes  the  indorser  to  send  tne  bill 
through  the  post  office,  the  bill  as  soon  as  it  is  posted  be- 
comes the  property  of  the  indorsee.  But  accormng  to  the 
regulations  of  the  French  post  office  a  person  who  posts  a 
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letter  may  get  it  back  on  complying  with  certain  forms  at 
any  time  before  the  letter  has  left  the  town  where  it  is 
posted.  I  am  inclined  to  think  that  the  effect  of  that  rule  is 
that  the  post  office  is  the  agent  of  the  sender  of  the  letter 
until  it  leaves  the  town,  and  that  the  indorsement  of  the  bills 
contained  in  it  is  not  complete  till  the  letter  is  dispatched 
from  the  town. 

Then,  did  Cote  entertain  the  intention  of  recalling  the  let- 
ter before  it  was  despatched  ?  There  is  abundant  evidence 
that  he  did.  In  the  first  place  there  was  a  telegram  in- 
structing him  not  to  send  any  remittance ;  therefore  what 
Cote  did  he  did  with  the  consent  and  by  the  direction  of 
Deveze.  It  would,  in  my  opinion,  be  wrong  to  hold  that 
the  mistake  of  the  clerk  had  the  effect  of  making  the  pro- 
perty in  the  bills  pass  contrary  to  the  intention  of  both  the 
Indorser  and  indorsee. 

But  even  supposing  the  property  in  the  bills  did  pass  when 
the  letter  was  posted,  as  it  would  have  done  in  the  English 
post  office,  still  there  is  clear  evidence  that  both  parties  as- 
sented to  the  revocation  of  the  delivery  of  the  bills,  and  the 
fact  that  by  mistake  the  bills  did  not  actually  get  back  into 
the  manual  possession  of  the  indorser  was  not  sufficient  to 
prevent  the  revocation  from  taking  effect. 

Solicitors  for  the  appellant :  Messrs.  Abrahams  &  Roffey. 
Solicitor  for  the  respondent :  Mr.  W.  A,  Crump. 

The  owner  of  a  certificate  of  deposit  Otherwise  where  the  creditor  directs  a 

who  indorses  it  payable  to  another,  and  remittance  by  mail  and  it  is  sent  aceord- 

sends  it  to  him  by  mail,  bat  without  his  ing  to  the  tUreeiianM.    In  such   case  the 

knowled^i  retains  the   property  in   it  title  Tests  in  the  creditor  on  deposit  in 

until  tiie  indorsee  receives  it     Talbot  y.  the  post  o!fice.     Oravet  y.  Amertcan  Exi- 

Bank  of  Boehe$ter,  1  Hill,  296  ;  Graven  y,  ehanat  BafOe,  17  N.  Y.  Rep.,  207.  Currier 


American  £xcKanff$  Bank,  17  N.  Y.,  207.    t.  Qmiinental,  etc.,  68  N.  H.,  688. 


[Law  Reports,  9  Chancery  Appeals,  «8.] 
L.C.  and  L.J.M.,  Nov.  7,  14,  1878. 

*£!x  parte  Piercy.    In  re  PrteBOY.  [33 

ht^fedmhip  Deed^After-acquired  Property-— PoteibilUy  of  Future  BeneJU-^Jioral 


The  G.  Railway  .Company  owed  money  to  P.,  who  was  their  eiu^neer  and  agent, 
for  preliminary  expenses.  In  the  year  1866,  before  the  railway  had  been  commenced, 
the  C.  Company  sold  their  undertaking  to  three  other  railway  companies,  and  an 
agreement  was  executed  between  them  by  which  the  three  companies  agreed  with 
the  C.  Company,  among  other  things,  that  the  contract  for  the  construction  of  the 
railway  sliould  be  given  to  P.  or  his  nominee. 

8  Eng.  Rep.  89 


Digitized  by  V:iOOQIC 


706  CHANCERY  APPEALS.  [L.  R. 

187S  Ex  parte  Piercy.     In  re  Piercy.  L.C.  A  L.J.M. 

P.  was  no  party  to  this  deed,  bat  was  employed  as  the  agent  of  the  C.  Company  in 
preparing  it.  In  1867  P.  executed  an  inspectorship  deed,  by  which  he  coTenanted 
that  he  would  g^et  in  and  realize  all  his  estate  and  effects,  under  the  direction  of  the 
inspectors,  for  the  benefit  of  his  creditors,  to  be  administered  as  in  bankruptcy,  and 
also  that  he  would  whenever  called  upon  to  do  so,  assign  to  the  inspectors  all  his 
estate  and  effects  remaining  undivided.  And  it  was  provided  that  as  soon  as  all  the 
said  estate  should  be  fully  administered  or  assigned  to  the  inspectors,  the  deed  should 
operate  as  a  fiill  discharge  to  the  debtor. 

In  1871  P.  nominated  a  firm  of  contractors  for  the  construction  of  the  railway,  and 
received  from  them  a  sum  of  £3,500  for  so  doing.  The  inspectors  claimed  this  sum 
as  part  of  his  estate : 

ildd,  first,  that  as  P.  was  not  a  party  to  the  contract  between  the  C.  Company  and 
the  other  three  companies,  and  as  there  was  no  evidence  that  the  C.  Company  had 
constituted  itself  a  trustee  for  him,  the  expectation  of  his  deriving  a  benefit  from  the 
contract  was  not  such  an  interest  as  could  be  affected  by  the  inspectorsliip  deed: 

Secondly,  that  the  inspectorship  deed  only  affected  property  which  belongcMl  to 
the  debtor  at  the  time  of  its  execution,  and  that  the  sum  in  question  being  after- 
acquired  property  the  inspectors  were  not  entitled  to  it. 

This  was  an  ai)peal  from  a  decision  of  Mr.  Registrar  Haz- 
litt,  sittingas  Chief  Judge  in  Bankruptcy. 

Mr.  B.  riercy,  a  civil   engineer,  was  the  engineer  and 

S remoter  of  a  company  called  the  Chester  and  West  Cheshire 
unction  Railway  Company,  which  was  incorporated  by  an 
act  of  Parliament  passed  in  1865,  and  had  incurred  consid- 
erable expenses  in  relation  thereto. 

In  March,  1866,  before  the  railways  mentioned  in  their  act 
had  been  commenced,  the  company  agreed  to  transfer  their 
undertaking  to  three  othpr  companies,  namely,  the  Man- 
34]  Chester,  Sheffield,  *and  Lincolnshire  Railway  Company, 
the  Great  Northern  Railway  Company,  and  the  Midland 
Railway  Company. 

On  the  15th  of  June,  1866,  an  agreement  under  seal  was 
entered  into  between  the  three  last- mentioned  companies  of 
the  first  part,  and  the  Chester  and  West  Cheshire  Junction 
Railway  Company,  thereinafter  called  the  Chester  Company, 
of  the  second  part,  which  recited  that  the  Chester  Company 
had  agreed  to  transfer  the  whole  of  their  undertaking  and 
powers  of  raising  capital  authorized  by  their  act  of  1865,  to 
the  three  other  companies,  and  that  the  Chester  Company 
had  introduced  into  Parliament  a  bill  to  authorize  such 
transfer,  and  also  a  bill  to  authorize  them  to  construct  cer- 
tain extension  railways,  one  of  which  was  described  as  Rail- 
way No.  1.  It  was  mutually  agreed,  in  consideration  of  the 
said  transfer,  between  and  by  the  parties  thereto  {inter  aUa\ 
that  the  three  companies  snould,  within  a  month  after  the 
passing  of  the  Cheshire  Lines  Act,  containing  the  provisions 
lor  transfer  of  the  Chester  Company's  undertaking,  pay  to 
the  Chester  Company,  or  to  Mr.  Benjamin  Piercy,  tlieir 
nominee,  £7,500  m  cash,  to  cover  the  costs  and  expenses 
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preliminary  and  in  relation  to  the  promotion,  obtaininff, 
and  passing  of  the  Chester  Company's  Act,  1866,  and  ^ 
other  expenses  and  liabilities  up  to  the  10th  of  March,  1866 : 
and  that  the  contract  for  the  construction  of  the  railways  so 
to  be  transferred  as  aforesaid,  and  the  said  Railway  ifo.  1, 
should  be  let  to  Mr.  Benjamin  Piercy,  or  his  nominee, 
upon  terms  to  be  settled  by  the  engineers  of  the  three  com- 
panies, or  in  case  of  difference,  to  be  settled  by  arbitration 
upon  the  basis  of  payments  in  cash  monthly  on  the  certifi- 
cate of  the  engineers  of  the  three  companies : 

For  the  consideration  aforesaid  the  Chester  Company 
agreed,  concurrently  with  the  payment  of  the  said  sum  of 
£7,500,  to  procure  the  transfer  of  or  surriender  to  the  three 
companies,  or  their  nominee,  of  all  shares  which  had  been 
created  and  issued  under  the  act  of  1865,  in  order  to  the  can- 
cellation thereof,  and  also  to  pay  all  preliminary  and  parlia- 
mentary costs  and  expenses  of  and  r^ating  to  the  promotion 
and  passing  of  the  Chester  Company's  Act  of  1865,  and  to 
indemnify  the  three  companies  against  the  same,  and  against 
all  liabilities  in  respect  of  the  undertaking  of  1865,  with 
certain  exceptions  therein  mentioned. 

Piercy  was  not  a  party  to  this  deed,  but  he  acted  as 
agent  for  *the  Chester  Company  in  getting  it  prepared,  [35 
and  in  promoting  the  bills  m  Parliament  for  carrying  it  into 
effect. 

<rhe  bill  was  eventually  passed,  and  the  three  companies 
paid  the  sum  of  £7,500  to  Piercy,  as  the  nominee  of  the 
Chester  Company. 

On  the  15th  of  March,  1867,  Piercy  executed  an  inspector; 
ship  deed,  which  was  duly  registered  under  the  192d  section 
of  the  Bankruptcy  Act,  1861.  By  that  deed  it  was  recited 
as  follows :  ''  Whereas  it  has  been  proposed  to  the  creditors 
that  all  the  estate  and  effects  of  the  debtors,  subject  to  the 
proviso  hereinafter  mentioned,  whether  separate  or  joint 
with  any  other  person  or  persons,  shall  be  got  in,  realized, 
and  administered  under  such  inspection  as  hereinafter  men- 
tioned, and  the  creditors  have  assented  to  such  proposal : 
and  whereas  all  the  estate  and  effects  last  aforesaid  is  and 
are  now,  according  as  the  context  may  require,  included  in 
the  expression  hereinafter  used  of  'the  said  estate.'  " 

The  deed  contained  covenants  by  the  debtor  that  he  would 
get  in  his  estate  and  effects  under  the  direction  of  the  inspec- 
tors, and  would  observe  all  the  stipulations  of  the  deed,  and 
conform  to  the  directions  of  the  inspectors. 

The  deed  also  contained  the  provisions  usual  in  inspec- 
torship deeds  for  realizing  the  debtor's  estate  and  dividing 
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the  proceeds  among  his  creditors.  The  following  claases 
were  referred  to  as  bearing  upon  the  question  at  issue : 

Clause  1.  ''That  the  said  estate  shall,  subject  to  the 
provisions  of  these  acts,  be  administered  in  accordance  with 
the  present  bankrui)t  law  in  England. 

Clause  2.  "  That  it  shall  be  lawful  for  the  inspectors,  in 
their  or  his  discretion,  to  direct  and  authorize  the  debtor 
and  his  heirs,  executors,  administrators,  as  occasion  may 
require,  under  their  or  his  direction  and  control,  to  carry  on 
or  conduct  for  the  purpose  of  winding  up  and  to  wind  up 
the  said  businesses,  trades,  and  occupations,  and  the  affairs 
and  transactions  thereof  and  to  collect,  get  in,  and  realize 
the  said  estate  under  the  provisions  of  these  presents ;  and 
for  the  purposes  aforesaia  to  manage  and  realize  the  said 
estate  and  the  assets  invested  therein  or  otherwise  belong- 
ing thereto,  and  particularly  to  deal  with  all  contracts  en- 
tered into  by  the  debtor  either  separately  or  jointly  as 
aforesaid  in  such  way  and  manner  as  the  inspectors  shaU 
36]  think  expedient  or  desirable ;  *and  for  all  or  any  of  the 

Surposes  of  these  presents  to  require  the  assistance  of  the 
ebtor  and  his  heirs,  executors,  and  administrators  in  the 
mode  and  to  the  extent  the  inspectors  shall  judge  proper, 
but  not  so  as  to  interfere  with  the  discharge  by  the  debtor  of 
his  duties  as  an  engineer,  whether  consulting  or  in  chief,  or 
otherwise." 

Clause  21.  "  That  at  any  time  before  the  whole  of  the  said 
estate  shall  have  been  fully  administered,  or  before  divi- 
dends to  the  amount  in  the  whole  of  20s.  in  the  pound,  shaU 
have  been  paid  to  or  realized  and  provided  for  all  the  said 
creditors,  the  said  debtor  shall,  if  the  said  inspectors  or  in- 
spector require  the  same,  effectually  convey,  assure,  and 
assign  all  his  said  estate  then  remaining  outstanding  or  not 
divided  or  not  therefore  dealt  with  under  the  powers  herein 
contained,  to  such  person  or  persons  as  they  or  he  may 
direct,  in  trust  to  be  administered  according  to  the  law  in 
bankruptcy  among  the  said  creditors  respectiyely ;  and  if 
any  ultimate  surplus  shall  remain  after  full  payment  and 
satisfaction  of  their  respective  debts  or  claims,  and  of  aU 
costs,  charges,  and  expenses  herby  authorized  to  be  paid  or 
otherwise  provided  for,  then  as  to  such  ultimate  surplus  in 
trust  for  the  said  debtor,  according  to  his  right  and  interest 
therein." 

Clause  23.  "That  if  and  when  the  said  estate  shall  have 
been  fully  administered  according  to  the  provisions  thereof 
to  the  satisfaction  of  the  inspectors,  they  may  certify  the 
fact  in  writing  under  their  hands,  such  writing  to  be  indorsed 
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U]>oii  or  to  refer  to  these  presents ;  or  in  case  all  the  then 
said  estate  shall  be  conveyed,  assured,  or  assigned  in  pur- 
suance of  these  presents  and  in  the  manner  hereinbefore 
provided,  such  fact  may  be  in  like  manner  certified ;  and 
thereupon  and  thenceforth^  these  presents  (but  only  for  the 
purpose  and  to  the  extent  of  this  present  clause,  and  subject 
to  the  proviso  next  hereinafter  contained,  and  without  preju- 
dice to  the  rights  of  the  creditors  respectively  to  or  over  the 
property  so  thereinbefore  conveyed  or  assured,  or  to  or  over 
any  dividends  or  funds  for  dividends  then  provided,  but  not 
actually  paid  to  the  creditors  respectively]  shall  operate  and 
be  a  release  and  discharge  to  the  debtor,  his  heirs,  executors, 
and  administrators,  as  fuUv  and  effectually,  and  in  like 
manner,  as  an  order  of  discharge  under  an  adjudication  of 
bankruptcy  against  the  debtor,  *and  may  be  pleaded  and  [37 
used  accordingly,  and  as  a  bar  to  and  in  defence  of  all  actions, 
suits,  and  proceedings  against  the  debtor  in  respect  of  any 
of  the  debts,  claims,  and  demands  of  all  or  any  of  the  said 
creditors  respectively." 

On  the  26th  of  March,  1870,  Piercy  and  the  inspectors  exe- 
cuted a  deed  whereby  they  assigned  all  the  outstanding 
estate  of  Piercy  which  was  then  ascertained  to  James  Fraser 
absolutely,  in  consideration  of  £1,750.  The  property  com- 
prised in  the  deed  was  enumerated  in  the  schedule,  and 
consisted  of  shares  in  companies  and  unpaid  debts  and 
claims  of  various  kinds.  Among  these  was  included  the 
following  item  :  ''  Claim  or  rights  of  debtor  in  respect  of  the 
Chester  and  West  Cheshire  Junction  Railway  Company 
against  the  Cheshire  Lines  Company  or  Companies." 

In  the  year  1871  Piercy  agreed  with  Messrs.  Rose  & 
Knight,  railway  contractors,  in  consideration  of  the  sum  of 
£3,500,  to  nominate  them  to  the  three  companies  as  con- 
tractors for  the  railways  which  were  to  be  constructed,  and 
to  use  his  best  efforts  to  obtain  them  the  appointment.  The 
nomination  was  approved  by  the  engineers  of  the  three  com- 
panies, and  the  contract  was  granted  to  Rose  &  Knight. 
The  deed  of  contract  was  executed  by  the  companies  on  the 
25th  of  October,  1871,  and  recited  the  agreement  of  the  15th- 
of  June,  1866,  and  the  nomination  of  Rose  &  Knight  by 
Piercy. 

The  sum  of  £3,500  was  accordingly  j)aid  to  Piercy.  The 
inspectors,  on  being  acquainted  with  this  payment,  claimed 
the  sum  from  Piercy,  and  applied  to  the  registrar  for  an 
order  directing  him  to  pay  it  over  to  them. 

The  registrar  made  the  order  asked  for,  and  Piercy  ap- 
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pealed  from  this  decision,  Praser  appearing  by  counsel,  and 
renouncing  in  favor  of  the  inspectors. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Locock  Wehb^  for  the  appel- 
lant :  No  property  of  the  debtor  was  bound  by  the  inspec- 
torship deed  except  what  would  have  passed  to  his  assignees 
if  he  had  been  made  a  bankrupt.  There  is  no  clause  affect- 
ing after-acc[uired  property.  The  money  in  question  was 
earned  by  him  subsequently  by  his  own  personal  exertions, 
38]  and  was  not  in  any  sense  due  to  mm  *at  the  date  of 
the  deed.  He  was  no  party  to  the  agreement  of  June,  1866, 
between  the  four  companies.  The  agreement  that  he  should 
have  the  contract  or  the  nomination  of  the  contractor 
was  only  between  the  four  companies.  He  could  not  have 
sued  upon  it  either  at  law  or  equity.  No  agreement  is 
proved  Detween  him  and  the  Chester  Cfompany  which  would 
constitute  the  Chester  Company  trustees  lor  him,  and  they 
might  have  released  the  other  companies  from  the  agree- 
ment without  his  consent.  Moreover,  whatever  claim  Piercy 
may  have  had  under  the  agreement  of  1866  was  assigned  to 
Praser  under  the  deed  of  tne  26th  of  March,  1870. 

Mr.  De  Oex^  Q.C.,  Mr.  Beretford,  and  Mr.  Brought  for 
the  inspectors :  The  assignment  to  Praser  does  not  stand  in 
our  way,  for  Praser  appeared  by  counsel  before  the  regis- 
trar and  renounced  all  nis  interest  in  the  money  in  our  favor. 
We  contend  that  whatever  benefit  Piercy  gained  in  conse- 
quence of  the  agreement  between  the  Chester  Company  and 
tne  other  three  companies  was  bound  by  the  inspectorship 
deed.  If  A.  contracts  with  B.  to  confer  a  benefit  on  C.  and 
C.  becomes  bankrupt,  whatever  C.  gets  under  the  contract 
will  pass  to  his  assignees.  There  is  no  authority  to  the  con- 
trary. It  does  not  matter  whether  C.  could  have  brought 
an  action  himself  upon  the  contract ;  it  is  sufficient  if  it  was 
such  a  benefit  as  could  be  sold.     In  the  present  case  it  is 

grobable  that  Piercy  could  have  sued  in  the  name  of  the 
hester  Company :  Webb  v.  Rhodes  (').  As  between  him 
and  the  Chester  Company  there  was  sufficient  to  constitute 
them  tnistees  for  him.  This  is  evidenced  bv  the  fact  that 
part  of  the  consideration  for  the  £7,500  was  his  services  in 
promoting  the  company.  But  whatever  his  interest  was,  it 
was  capable  of  beinff  sold,  and  there  was  nothing  illegal  in 
his  selling  it.  We  also  contend  that  after  acquired  property 
was  bound  by  the  terms  of  the  inspectorship  deed.  Such  a 
deed  differs  from  an  assignment.  In  bankruptcy  all  prop- 
erty acquired  after  the  commencement  of  the  bankruptcy 
and  during  its  continuance  vests  in  the  trustee :  Bankruptcy 

0)  3  Bing.,  N.  C,  732. 
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Act,  1869,  8.  15,  8ub-8.  3  ;  and  by  analogy  to  that  provision 
all  property  coming  to  a  debtor  *dnring  the  continu-  [39 
ance  of  an  inspectorship  must  be  bound  by  the  deed.  The 
inspectorship  is  not  concluded  till  twenty  shillings  in  the 
pound  have  been  paid,  or  until  the  debtor  has  executed  an 
assignment  under  the  23d  clause  of  the  deed.  The  assign- 
ment to  Fraser  was  not  made  under  that  section,  it  was 
only  an  assignment  of  specific  parts  of  the  outstanding  estate. 
IjORD  Selborne,  L.C. :  We  have  no  doubt  whatever  in 
this  case.  The  first  point  argued  was,  that  at  the  time  of 
the  inspectorship  deed,  dated  in  March,  1867,  Mr.  Piercy, 
the  debtor,  was  entitled,  as  part  of  his  estate  within  the 
meaning  of  that  deed,  to  some  right  against  the  three  rail- 
way companies  which  have  been  mentioned,  which  right  is 
in  effect  represented  at  the  present  time  by  a  sum  of  £3,500 
obtained  by  him  by  the  sale  of  the  alleged  right  to  some- 
J)ody  else  in  July,  1871.  Now  that  so-called  right  accrues, 
if  at  all,  in  this  manner :  It  appears  that  Mr.  JPiercy  had 
been  engineer  and  promoter  of  a  railway  company  which 
never  constructed  any  railway,  and  which  parted  with  its 
status^  and  whatever  it  had  to  part  with,  to  other  companies 
by  an  agreement  which  was  made  in  the  month  of  June, 
1866.  It  appears  also  that  in  the  negotiation  of  that  agree- 
ment Mr.  JPiercy,  who  was  a  creditor  to  the  amount  of 
£7,500  of  the  original  Cheshire  Company,  acted  as  the  agent 
of  that  company,  and  was,  therefore,  perfectly  cognizant  of 
what  took  place :  he  also  acted  as  their  agent  in  promoting 
the  bills  in  Parliament,  which  were  necessary  for  the  pur- 
pose of  affecting  the  agreement  between  the  companies. 
The  agreement  itself,  which  is  under  seal,  is  made  between 
the  companies,  and  is  an  agreement  to  which  Mr.  Piercy  is  no 
party.  It  consists  entirely  of  certain  «autual  covenants 
between  the  four  companies,  of  which  the  Chester  Company 
— ^for  whom  he  had  been  acting  as  engineer  and  as  promoter 
and  agent — was  one.  One  of  the  clauses  in  that  agreement 
dealt  with,  as  between  the  companies,  the  debt  of  £7,500  due 
to  him  from  his  own  company  m  this  way :  it  provided  that 
the  debt  should  be  assumed  by  the  purchasing  companies, 
and  should  be  paid  by  them  either  to  the  selling  company  or 
to  Mr.  Piercy  as  their  nominee.  Clearly  that  was  not  an 
agreement  with  Piercy  in  any  *way  whatever,  direct  or  [40 
indirect.  It  was  an  agreement  between  the  companies  which 
would  have  been  satisfied  by  the  payment  of  that  money  to 
the  selling  company.  If  they  had  done  so,  Piercy  would 
have  had  no  claim  whatever  against  the  purchasing  com- 
panies.     With  regard  to  the  matter  now  in   question,  it 
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Stands  thus :  the  arrangement  was  that,  in  contemplation 
of  the  future  making  of  the  lines,  for  which  the  sellinff  com- 
pany had  been  originally  constituted,  by  the  purchasing 
companies,  those  companies  agreed  to  let  the  contract  to 
Mr.  Piercy  upon  certain  terms.  Mr.  Piercy  is  no  party  to 
the  deed,  and  in  no  manner  or  form  whatever  entered  into 
any  contract  upon  that  occasion — ^he  is  as  free  as  if  no  such 
agreement  had  ever  been  made,  and  it  is  not  with  him  but 
between  the  companies  iriter  se  that  this  arrangement  is 
made.  In  my  opinion  Mr.  Piercy  is  a  mere  and  entire 
stranger  to  that  contract.  The  contracting  companies  were 
complete  masters  of  it  from  that  time  until  the  year  1871, 
when  something  was  actually  done  upon  the  footing  of  it 
with  their  concurrence,  when  they  entered  into  the  contract 
with  Messrs.  Rose  &  Knight.  But  at  the  time  when  Mr. 
Piercy  executed  the  deed  of  inspection  in  March,  1867,  that 
contract  vested  in  him  no  property  at  law  or  in  equity — ^no 
right  of  suit  or  action  at  law  or  in  equity  in  his  own  name, 
or  in  any  other  person's  name,  or  any  power  which  he  could 
exercise  for  his  own  benefit. 

That  being  so,  the  inspectors  can  have  no  right  to  the  use 
of  money,  unless  the  second  argument  which  has  been 
addressed  to  us  prevail,  viz.,  that  this  deed  of  inspection 
practically  bound  all  property  whatever  which, Mr.  Piercy 
might  acquire  until  one  or  two  events  contemplated  hap- 
pened—one of  them  being  the  payment  of  20^.  in  the  pound 
to  all  the  creditors  ;  and  the  otiier  being  the  granting  of  a 
certain  certificate  founded  upon  the  assignment  of  the  then 
existing  property.  That  is,  m  my  judgment,  a  mere  ques- 
tion of  the  construction  of  the  deed.  Neither  of  those  events 
has  happened.  He  has  not  paid  20^.  in  the  pound,  and  he 
has  not  assigned,  his  remaining  estate,  and  he  has  not 
received  the  certificate  which  would  be  equivalent  to  a  dis- 
charge. If,  therefore,  the  large  construction  suggested,  that 
his  future  property  would  pass,  can  be  maintained,  it  would 
appear  that  the  £3,500,  in  fact,  obtained  by  him  in  the  year 
41]  1871  by  selling  such  *power  of  recommendation  as  he 
might  de  facto  then  possess,  would  be  bound  by  the  deed, 
although  such  power  was  not  an  interest  at  law  or  in  equity, 
or  property  in  any  sense.  But  is  that  the  construction — the 
sound  construction — of  the  deed,  which,  in  my  judgment, 
is  not  controlled  as  to  its  construction  by  anything  m  anv 
act  of  Parliament  ?  I  think  not.  The  material  parts  which 
it  seems  to  me  necessary  to  mention  for  the  purposes  of  my 
decision  are  found  in  the  recitals,  and  in  clause  21  of  the 
document  itself. 
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[His  Lordship  then  read  the  recital,  as  set  forth  above, 
and  continued  :J 

In  my  judgment,  according  to  the  natural  meaning  of  the 
words,  '*  the  estate  and  effects  of  the  debtor,"  not  mention- 
ing anything  not  then  in  existence,  would  extend  only  to 
his  then  existing  "estate  and  effects,"  unless  words  were 
elsewhere  found  in  the  deed  to  show  an  intention  to  give 
them  a  larger  operation ;  because,  first  of  all,  the  "  estate 
and  effects  of  the  debtor"  naturally  refer  to  that  which  at 
the  date  of  the  contract  was  so  described ;  secondly,  they 
are  to  be  got  in,  realized,  and  administered,  and  the  words 
"  whether  separate  or  joint  with  any  other  person  or  per- 
sons," confirm  this  construction. 

We  have  both  of  us  carefully  looked  through  the  deed, 
and  we  have  found  nothing  whatever  in  the  context  of  any 
part  of  it  which  tends  to  support  the  contention  that  those 
words  were  meant  to  apply  to  after-acquired  property. 
Indeed,  it  seems  to  us  that  the  2d  and  21st  clauses  rather 
tend  to  a  contrary  conclusion.  The  2d  clause  provides 
*'  That  it  shall  be  lawful  for  the  inspectors  in  their  or  his  dis- 
cretion to  direct  and  authorize  the  debtor,  and  his  heirs, 
executors,  and  administrators,  as  occasion  may  require, 
under  their  or  his  discretion  and  control,  to  carry  on  or  con- 
duct for  the  purpose  of  winding  up,  and  to  wind  up  the 
said  businesses,  trades  and  occupations,  and  the  affairs  and 
transactions  thereof,  and  to  collect,  get  in,  and  realize  the 
said  estate,  under  the  provisions  of  these  presents."  Now, 
it  is  to  be  observed  that  the  expression  *'his  executors 
or  administrators"  could  only  apply  to  specific  projjerty 
bound  by  the  deed,  and  not  to  uncertain  future  acquisitions, 
and  "the  business,  trades,  and  occupations,  and  the  affairs 
and  transactions  thereof"  could  only  apply  to  the  existing 
businesses,  *and  could  not  contemplate  his  entering  into  [42 
any  new  transactions.  Then  the  sentence  proceeds  thus :  '  *  and 
for  the  purposes  aforesaid  to  manage  and  realize  the  said 
estate  and  the  assets  invested  therein  or  otherwise  belonging 
thereto,  and  particularly  to  deal  with  all  contracts  entered 
into  by  the  debtor  either  separately  or  jointly  as  aforesaid, 
in  Bucn  way  and  manner  as  the.inspectors  shall  think  expe- 
dient," vf^AcYi  priTTia  facie  relates  to  existing  contracts — 
contracts  entered  into  either  separately  or  jointly — and  not 
future  contracts.  And  lastly,  his  engagement  to  do  these 
things  under  the  direction  of  the  inspectors  is  subject  to  this 
proviso:  "but  not  so  as  to  interfere  with  the  discharge  by 
the  debtor  of  his  duties  as  an  engineer,  whether  consulting 
or  in  chief,  or  otherwise."  It  was  therefore  contemplated 
8  Eno.  Rep.  90 
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that  from  and  after  the  date  of  the  deed  there  would  be  cer- 
tain things  which  he  would  be  at  liberty  to  do  on  his  own 
account,  independently  of  and  notwithstanding  his  engage- 
ments under  the  deed.  Then  the  21st  clause  is  this :  ^^  That 
at  any  time  before  the  whole  of  the  said  estate  shall  have 
been  auly  administered," — ^looking  very  much  as  if  it  was  a 
definite  thing,  which  would  run  on  in  the  natural  course  of 
events—**  or  before  dividends  to  the  amount  in  the  whole  of 
20^.  in  the  pound  shall  have  been  paid  to  or  realized  and 

{)rovided  for  all  the  said  creditors" — showing  distinctly  that 
he  administration  of  the  whole  of  the  estate  was  contem- 
plated as  a  thing  which  might  have  happened,  though  20^. 
m  the  pound  should  not  have  been  paid — "  the  said  debtor 
shall,  if  the  inspectors  or  inspector  require  the  same,  e^ec- 
tually  convey,  assure,  or  assign  all  his  said  estate  then 
remaining  outstanding,  or  not  divided,  or  not  therefore  dealt 
with  under  the  powers  herein  contained."  Those  words 
appear  to  me  to  contemplate  the  assignment  of  the  estate, 
oi  which  the  quantum  was  ascertained  at  the  date  of  the 
deed,  which  might  be  afterwards  diminished  by  dealings 
under  the  deed,  and  of  which  a  definite  part  would  at  any 
time  subsequent  to  those  dealings  be  remaining  outstanding. 
I  will  add  that,  as  far  as  I  can  judge,  it  would  be  unreason- 
able, having  regard  to  the  nature,  purposes,  and  object  of 
such  a  deed,  so  to  extend  its  operation  m  the  way  now  con- 
tended for  by  the  respondent.  For  these  reasons  I  am  of 
opinion  that  the  order  of  the  registrar  cannot  be  sustained, 
and  the  appeal  must  be  allowed. 

43J  *SiR  Ot.  Mellish,  L.J.:  I  am  of  the  same  opinion. 
With  respect  to  the  first  point,  it  appears  to  me  that  in  order 
that  this  sum  may  come  withing  the  scope  of  the  deed,  there 
ought  to  have  been  evidence  that  there  was  a  contract 
between  Mr.  Piercy  and  the  original  Chester  Company  that, 
for  a  valuable  consideration  moving  from  Mr.  Fiercy,  he 
should  have  the  benefit  of  the  contract  which  the  Chester 
Company  was  to  enter  into  with  the  other  three  companies 
for  the  employment  of  Mr.  Piercy  ;  or  else  it  must  be  proved 
that  there  were  such  facts  in  the  case  as  would,  in  a  court  of 
equity,  make  the  Chester  Company  trustees  for  Mr.  Piei-cy 
with  reference  to  that  covenant,  so  as  to  entitle  Mr.  Piercy 
to  use  the  name  of  the  Chester  Company  in  suing  the  other 
three  companies  if  they  refused  the  oenefit  of  the  covenant 
Now,  the  actual  facts  appear  to  be  these :  Mr.  Piercy  was 
the  promoter  and  engineer  of  the  Chester  Company,  and  as 
such  had  a  reasonable  expectation  that  if  the  company  had 
not  sold  those  lines  to  the  other  three  companies  ne  would 
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have  the  benefit  of  any  contract  that  might  be  made  for  the 
making  of  those  lines.  They  probably  would  either  make  a 
contract  with  him,  or  else  would  make  a  contract  with  some- 
body whom  he  would  appoint  to  be  contractor  ;  but  he  had 
no  legal  right  to  that  privilege.  If  they  had  chosen  to 
quarrel  with  him,  and  to  give  the  contract  to  some  totally 
different  person,  he  would  have  had  no  remedy  at  law  or  in 
equity,  he  merely  had  a  probable  expectation.  Then  he, 
having  that  expectation,  is.  employed  by  the  company  as 
their  agent  to  negotiate  the  sale  of  their  lines  to  the  other 
three  companies,  and  then,  I  dare  say  with  the  consent  of 
the  directors  of  the  Chester  Company,  he  puts  in  a  clause 
for  his  own  benefit,  bv  which  the  other  three  companies  are 
made  to  covenant  witn  the  Chester  Company  that  they  will 
employ  Mr.  Piercy  or  his  nominee.  But  he  gave  no  consid- 
eration for  that.  In  my  opinion  the  Chester  Company,  if 
they  had  happened  to  quarrel  with  him  after  that  contract 
had  been  made  with  the  other  three  companies,  might  have 
released  them,  or  might  have  refused  to  enforce  the  cove- 
nant. Mr.  Piercy  may  have  had  a  sort  of  moral  claim — ^a. 
Erobable  expectation  that  he  would  get  this  benefit — ^but  he 
ad  no  right  that  he  could  enforce  either  at  law  or  equity. 
In  my  opinion,  ^therefore,  he  had  no  such  right  as  [44: 
would  have  passed,  in  case  he  had  been  made  bankrupt,  to 
his  assignee. 

Then,  with  respect  to  the  second  point,  the  Lord  Chan- 
cellor has  called  attention  to  the  material  clauses  of  the 
deed,  and  I  do  not  think  it  is  necessary  to  go  through  them 
again.  It  was  admitted,  as  I  understood  it,  that  in  an 
assignment  of  all  a  man's  estate  and  effects  for  the  benefit 
of  all  his  creditors,  his  future  estate,  unless  expressly- 
referred  to,  would  not  pass.  In  my  opinion  there  is  no  dif- 
ference in  that  respect  between  an  assignment  for  the  benefit 
of  creditors  and  a  deed  for  winding  up  under  inspection. 
The  real  essential  difference  between  the  two  is  this,  that 
whereas  the  assignment  for  the  benefit  of  a  man's  creditors 
under  the  operation  of  the  act  of  1861  passes  all  his  estate 
and  effects,  including  cTioses  in  action^  to  the  trustee,  so  as 
to  give  the  trustee  the  right  to  sue  at  law,  an  inspectorship 
de^  is  only  in  fact  an  assignment  in  equity,  leaving  the 
legal  estate  still  in  the  debtor's  hands.  It  is  an  assignment 
in  equity,  and  there  is  in  most  deeds  that  I  have  seen  power 
given  (in  order  to  give  security  to  the  creditors  of  the  debtor, 
should  he  abuse  the  powers  that  he  has  in  consequence  of 
the  legal  estate  remaining  in  him)  to  the  inspectors  to  call 
upon  the  debtor  at  any  time  to  assign  his  property.     That 
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power  is  contained  in  the  present  deed,  and  if  it  had  been 
executed  it  would  have  been  an  assignment  of  his  then 
estate  and  effects  only.  It  would  not  have  passed  his  future 
estate  and  effects. 

I  am  therefore  of  opinion  that  the  right  to  this  sum  never 
passed  to  the  inspectors,  and  that  the  order  of  the  Registrar 
must  be  discharged. 

Solicitor  for  the  appellant :  Mr.  H.  Skynner. 
Solicitors  for  the  respondent:   Messrs.  PlewSj  Bayer  & 
Baker, 


[Law  Reports,  9  Chancery  Appeals,  46.] 
L.JJ.,  Nov.  8,  1878. 

45]  *^^  ^^  Hbathooate's  Trusts. 

Divettinff — Oift  over — ConHnffeney  retirided  to  Duration  of  lAfe  EstaU. 

A  testator  ffaye  a  fdnd  to  his  widow  for  life,  and  after  her  death  upon  trasts  in 
moieties  for  his  two  daughters  during  their  respective  lives,  with  ulterior  trusts  for 
their  children  respectively,  and  limitations  in  default  of  children  of  either,  upon  the 
trusts  of  the  other  moiety ;  and  if  neither  daughter  should  have  a  child  who  should 
become  entitled,  then  upon  trust  for  his  two  sons,  to  be  equally  divided  between  them, 
their  respective  executors,  administrators,  and  assigns ;  but  if  either  of  them  died 
without  issue  living  at  his  decease,  then  the  whole  to  be  in  trust  for  the  other  of 
them,  his  executors,  administrators,  and  assigns ;  and  if  both  of  them  died  withont 
issue  living  at  their  respective  deaths,  then  the  fund  should  be  in  trust  for  Mrs.  S., 
her  executors,  administrators,  and  assigns ;  but  if  she  should  die  without  leaving 
issue  at  her  decease,  then  it  should  be  in  trnst  for  the  daughters  of  P.  D.  living  at  tbe 
determination  of  the  prior  trusts.  The  testator's  daughters  survived  the  inddow,  and 
died  childless.  Tbe  sons  both  died  without  issue  in  the  lifetime  of  the  surviring 
daughter,  who  became  tenant  for  life  of  the  whole.  Mrs.  S.  survived  the  daughters, 
and  afterwards  died  without  issue ;  upon  which  the  representatives  of  a  daughter  of 
P.  D.,  who  had  survived  Mrs.  S.  only  one  day,  claimed  the  fund: 

Held  (reversing  the  decision  of  Bifalins,  V.C.),  that  Mrs.  S.,  having  survived  the 
tenants  for  life,  took  an  absolute  indefeasible  interest,  and  that  the  gift  over  to  the 
daughters  of  P.  D.  did  not  take  effect ;  for  that  if  a  fand  is  given  to  A.  for  life,  and 
then  to  B.,  with  a  gift  over  if  B.  dies  without  issue,  death  without  issue  in  the  life- 
time of  A.  is  taken  to  be  intended,  unless  there  be  a  context  extending  it  to  death 
without  issue  at  any  time. 

The  canons  in  SSitoarde  v.  Edwards  Q)  approved. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor 
Malins. 

Robert  Heathcote,  by  will  dated  the  10th  of  January,  1811, 
directed  his  trustees  to  pay  the  income  of  a  mixed  fund 
arising  from  his  residuary  personal  estate  and  the  proceeds  of 
the  sale  of  his  real  estate  to  his  wife  during  her  widowhood, 
and  after  her  decease  or  second  marriage  to  pay  one  moiety 
of  the  income  to  his  daughter  Mary  Ann  during  her  life  for 
her  separate  use,  and  the  other  moiety  to  his  daughter  Maria 

0)15  Beav.,  357. 
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during  her  life  for  her  separate  use.  And  the  testator  di- 
rected that  after  each  daughter's  death  his  trustees  should 
stand  possessed  of  that  moietj  of  which  she  had  received  the 
income  upon  certain  trusts  m  favor  of  her  *children,  [46 
and  in  default  of  children  becoming  entitled,  then  upon  the 
trusts  of  the  other  moiety.  The  testator  then  proceeded  as 
follows : 

"Provided  always,  that  if  neither  of  my  said  daughters, 
M.  A.  Heathcote  and  Maria  Heathcote,  shall  have  any  child 
who  being  a  son  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  shall  attain  that  age  or  be  previously  mar- 
ried, then  and  in  such  case  the  said  trust  moneys,  stocks, 
funds,  and  securities,  subject  and  without  prejudice  to  the 
trusts  hereinbefore  declared  thereof,  shall  be  upon  trust  for 
my  sons  William  Samuel  Heathcote  and  George  I)eare  Heath- 
cote, equally  to  be  divided  between  them  as  tenants  in  com- 
mon, and  their  respective  executors,  administrators,  and 
assigns.  But  in  case  either  of  my  sons  shall  depart  tliis  life 
without  leaving  issue  of  his  body  lawfully  begotten  at  the 
time  of  his  decease,  then  the  whole  of  the  said  trust  moneys 
and  premises  shall  thenceforth  devolve  and  be  upon  trust  for 
the  other  of  my  sons,  his  executors,  administrators,  and 
assigns.  But  in  case  both  my  said  sons  shall  depart  this 
life  without  leaving  issue  of  their  respective  bodies  lawfully 
begotten  living  at  their  respective  deaths,  then  the  said  trust 
moneys,  stocks,  funds,  and  securities  shall  be  upon  trust  for 
Mary  Seathcote,  spinster,  her  executors,  administrators,  and 
assigns.  But  in  case  the  said  Mary  Heathcote  shall  depart 
this  life  without  leaving  any  issue  of  her  body  lawfully  be- 
gotten living  at  the  time  or  her  decease,  then  the  said  trust 
moneys,  stocks,  funds,  and  securities  shall  be  upon  trust  for 
such  one  or  more  of  the  daughters  of  my  brothers-in-law 
Philip  Deare  and  George  Russell  Deare  respectively,  now 
living  or  hereafter  to  be  born,  as  shall  be  living  at  the  time 
when  the  trusts  hereinbefore  declared  shall  determine,  to  be 
equally  divided  between  or  amongst  such  daughters,  if  more 
than  one,  share  and  share  alike,  and  for  her  and  their  re- 
spective executors,  administrators,  and  assigns." 

The  testator's  wife  and  his  sons  and  daughters  named  in 
the  will  all  survived  him.  The  widow  died  in  1823,  leaving 
the  four  children  surviving.  Neither  daughter  had  any  son 
who  attained  twenty-one,  or  any  daughter  who  attained  that 
age  or  married.  The  survivor  of  the  two  daughters  died  in 
1866.  The  two  sons  had  both  died  in  her  lifetime  without 
leaving  issue. 

*Mary  Heathcote  (afterwards  Mrs.  Soutten)  died  with-  [47 
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out  issue  on  the  8th  of  April,  1872.  At  that  time  there  was 
living  only  one  of  the  daughters  of  the  testator's  brothers-in- 
law,  namely,  Mrs.  Rainier,  and  she  died  on  the  following  day. 

The  funds  representing  the  testator's  residuarv  estate 
having  been  paid  into  court  under  the  Trustee  Relief  Act, 
Mrs.  Rainier' s  personal  representatives  petitioned  for  pay- 
ment out  to  them,  and  Vice-Chancellor  Malins  made  an  order 
accordingly  (*). 

Mr.  Soutten's  rejpresentatives  appealed. 
48]    *Mr.  Cotton^  Q.C.,  and  Mr.  H.jLewiSy  for  the  appellants: 


S; 


>)  1873.    July  25. 
iR  R,  Malins,  V.C: 


The  events 
that  have  happened  are  these  :  The  will 
was  dated  in  1811.  The  testator's  wid- 
ow, the  tenant  for  life,  died  in  1823, 
leaving  the  two  daughters  surviving. 
The  two  daughters  both  died  without 
issue.  The  surviving  daughter  was  Mrs. 
Angelo,  who  died  in  1866  ;  she,  there- 
fore, was  surviving  tenant  for  life  of 
the  whole  fund  in  her  lifetime.  The 
two  brothers  had  died  without  issue ; 
and  she  having  died  in  1866,  Mary 
Heathcote,  then  Mrs.  Soutten,  there- 
upon went  into  possession  of  the  pro- 
perty ;  the  fund  is  now  rather  less  than 
£10,000  consols.  Mrs.  Soutten  died  on 
the  8th  of  April,  1872 ;  and  the  daugh- 
ter of  one  of  the  Deares,  namely,  Mrs. 
Rainier,  whose  legal  representatives  the 
petitioners  are,  survived  her  one  day, 
and  died  on  the  9th  of  April,  1872. 

Now,  if  I  take  it  as  a  series  of  limi- 
tations, nothing  can  be  more  simple. 
Here  is  the  widow  of  the  testator  for 
life,  with  remainder  to  his  two  daugh- 
ters for  their  lives,  with  remainder  to 
the  children  of  each  after  her  death — 
sons  at  twenty-one,  daughters  at 
twenty-one,  or  on  marriage,  in  the 
usual  way  ;  failing  the  issue  of  the 
daughters,  to  the  two  sons  of  the  testa- 
tor, and  if  either  of  them  died  without 
leaving  issue,  to  the  survivor ;  and  if 
both  died — which  is  the  event  that  has 
happened — then  to  Mary  Heathcote  as 
a  gift  over  to  her;  and  if  she  died 
witliout  leaving  issue,  then  over  to  the 
daughters  of  the  two  Deares,  represent- 
ed by  Mrs.  Rainier. 

The  life  estate  of  the  widow  is  gone, 
the  life  estates  of  the  daughters  are 
gone,  the  remainders  to  their  issue  are 
gone,  and  the  two  sons  are  dead  with- 
out issue,  and  Mrs.  Soutten  is  also  dead 
without  issue.    The  property  has  been 


dealt  with,  by  everybody  assuming  tiiat 
Mrs.  Soutten  became  entitled.  It  was 
held  for  her  for  life,  and  upon  her  death 
the  question  arises,  who  became  enti- 
tled? In  the  order  of  limitations  nothing 
can  be  more  clear  than  that  Mrs.  Rai- 
nier, who  survived  her  one  day,  became 
entitled  ;  but  Mr.  Ck>tton,  on  behalf  of 
the  representatives  of  Mrs.  Soatten,oon- 
tended  that  all  these  gifts  were  to  fail 
unless  the  events  took  place  in  tiie  life- 
time of  the  tenant  for  life.  The  tenan- 
cies for  life  from  which  he  argued  were 
tenancies  for  life  of  the  daughters ;  but 
if  that  argument  were  to  be  attended 
to.  it  proves  too  much,  because  the  first 
life  estate  here  is  that  of  the  widow, 
who  died  in  1823,  and  the  sons  sur- 
vived her.  Therefore,  if  that  arenment 
were  to  prevail,  the  first  son  who  died 
without  issue,  having  survived  the  first 
tenant  for  life,  became  absolutely  en- 
titled, subject  to  the  limitations  to  bis 
sisters  and  their  issue ;  and  therefore 
neither  Mrs.  Soutten  nor  Mrs.  Rainier 
could  be  entitled.  But  the  argument 
proceeded  on  the  assumption  thatMaiy 
Heathcote — ^that  is,  Mrs.  Soutten— did 
become  entitled,  and  that  upon  her 
death  her  representatives  became  en- 
titled. But  instead  of  the  gift  over 
taking  effect,  it  failed,  because  she  did 
not  die  without  issue  in  the  lifetime  of 
the  tenant  for  life.  The  authority 
relied  upon  was  the  case  of  Edwardi  v. 
Edwards  (15  Beav..  857).  That  cer- 
tainly  is  a  very  different  case,  and  I  am 
not  prepared  to  say  that  I  could  go  ^e 
whole  length  of  the  rules  laid  down  by 
the  Master  of  the  Rolls  in  that  casa 
There  is  no  doubt  whatever  that  when 
you  give  property  to  A.  for  life,  with  a 
gift  over  to  another  person,  and  provide 
that,  if  that  person  dies,  then  over, 
there  death  is  spoken  of  as  a  conting»)t 
event ;  it  must  have  reference  to  a  par- 
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The  operation  of  the  divesting  clause  upon  the  gift  to  Mrs. 
Soutten  is  to  be  confined  to  death  without  issue  before  the  gift 
to  *her  comes  into  possession,  according  to  the  fourth  [49 
rule  in  Edwards  v.  Edwards  ('),  approved  in  Dean  v.  Hand- 


ticular  period  in  order  to  give  effect  to 
the  contingent  expression ;  it  means, 
if  he  dies  before  the  period  when  the 
property  is  divisible — that  is,  during 
the  tenancy  for  life.  So  if  you  give 
property  to  A  absolutely,  and,  if  he 
die,  to  B.,  that  means,  if  he  die  in 
the  lifetime  of  the  testator ;  in  other 
words,  it  is  a  provision  against  lapse. 
But  I  am  very  much  inclined  to  think 
that  some  of  the  rules  laid  dQwn  by  the 
Master  of  the  Rolls  in  Edvoa/rds  v. 
Edwards  can  hardly  be  sustained,  be- 
cause the  result  would  be  that,  if  you 
give  property  to  A  for  life,  with  re- 
mainder to  B.  in  fee,  with  a  declaration 
that,  if  he  die  without  issue  living  at 
the  time  of  liis  death,  it 'is  to  go  over, 
then  the  gift  becomes  absolute  the 
moment  the  devisee  in  remainder  sur- 
vives the  tenant  for  life.  That  cer- 
tainly is  contrary  to  the  old  rules  of 
law,  and  I  think  it  is  not  sustainable 
on  any  principle.  On  that  account 
also  I  am  unable  to  concur  in  the 
Judgment  of  the  Master  of  the  Rolls 
in  another  of  the  authorities  cited  by 
Mr.  Cotton — namely,  Slaney  v.  Slaney 
(83  Beav..  631)--which  is  this  :  A  de- 
vise to  A  for  life,  remainder  to  B.  in 
fee.  Nothing,  therefore,  can  be  more 
simple — the  tenant  for  life,  remainder 
in  fee.  But  if  B.  should  die  leaving 
issue,  then  to  the  issue,  and,  if  that 
issue  die,  then  over.  Held,  that  B. 
became  absolutely  entitled  to  the  fee 
on  surviving  A.  That  is  clear ;  it 
means,  if  he  shall  die  without  issue, 
answering  to  the  dying  without  issue 
in  the  li&time  of  the  tenant  for  life. 
There  .is,  no  doubt,  a  considerable  in- 
convenience in  keeping  property  in  sus- 
pense during  the  whole  term  of  the 
natural  life.  If  you  give  property  to 
A,  with  remainder  to  B.,  and,  in  the 
event  of  his  dying  without  leaving 
issue,  to  C,  no  doubt  you  keep  the 
property  in  suspense  during  the  whole 
of  the  lifetime  of  B.  There  could  not 
have  been  that  difficulty  if  B.  had  been 
mere  tenant  for  life,  with  remainder  to 
his  issue.  I  am  therefore  unable  to 
concur  in  that  case ;  but  I  do  concur  in 


a  later  case  of  the  Master  of  the  Rolls, 
in  which,  I  think,  he  came  to  an  en- 
tirely opposite  conclusion  himself  ;  and 
that  is  the  case  of  MUner  v.  MUner 
(84  Beav.,  276).  In  that  case  leasehold 
property  was  assigned  to  A  for  life, 
and,  after  his  decease,  to  B. — a  regular 
remainder  ;  but,  if  he  should  die  with- 
out issue  living  at  his  death,  then  to  C. ; 
it  was  held  that  "  dying  wiUiout  issue" 
was  not  confined  to  the  death  of  the 
tenant  for  Ufa  The  Master  of  the 
Rolls  says  :  '*  I  do  not  mean  to  impugn 
the  authority  of  Edtoarda  v.  Edwards, 
but  I  am  not  clear  that  this  case  does 
not  come  within  the  second  rather  than 
the  fourth  class  of  cases  there  referred 
to.  But  all  general  rules  of  construc- 
tion are  subject  to  this,  that  a  testator 
or  a  settlor  may,  if  he  pleases,  exclude 
these  rules  by  the  use  of  exact  words  to 
denote  his  intention  ;  and  this,  I  think, 
he  had  done  here."  This  case,  there- 
fore, I  think,  is  within  that  decision ; 
and  I  think  it  is  regulated  by  Smith  v. 
Spencer  (6  D.  M.  &  G.,  631).  That 
was  a  decision  of  Lord  Cranworth,  and 
the  point  is  this  :  It  was  proi)erty  di- 
rected to  be  held  in  trust  for  A.  in  fee 
if  he  should  attain  twenty -one,  but  if 
he  should  not  leave  any  child  or  issue 
living  at  his  decease,  then  over.  He 
attained  twenty-one  ;  therefore  upon 
this  principle  the  gift  over  ought  to 
have  failed.  He  died  ten  years  after 
attaining  twenty-one,  without  issue,  and 
the  gift  over  was  held  to  take  effect. 

Now  that  case  is  a  very  high  author- 
ity. It  is  a  decision  of  Lord  Cranworth  : 
but  it  seems  that  after  he  had  given 
judgment  he  entertained  some  doubt. 
He  had  given  judgment  affirming  the 
decision  of  Vice-Chancellor  Stuart.  He 
afterwards  had  it  reargued,  because  he 
thought  there  mifi^ht  possibly  be  some 
doubt.  It  was  there  contended  that 
upon  his  attaining  the  age  of  twenty- 
one  years  the  gift  became  absolute. 
The  Lord  Chancellor  said  he  "  thought 
the  Vice-Chancellor  was  perfectly  right; 
and  without  expressing  any  opinion  on 
the  rule  of  construction  which  had  been 
relied  upon,  the  rule  must  give  way  to 


(')  16  Beav.,  867. 
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501  ley  (*)  and  In  re  HilV  s  *  Trust  Q.  The  Vice-ChanceUor 
laid  stress  on  Milner  v.  Milner  (*),  out  in  that  case  the  Mas- 
ter of  the  Rolls  expressly  admitted  the  rule,  though  he  held 
the  case  to  be  taken  out  of  it  by  the  context.  Here  the  con- 
text, if  anything,  is  favorable  to  the  application  of  the  rule. 
Mr.  Pearson^  Q.C.,  and  Mr.  Whately^  for  Mrs.  Rainier' s 
representatives  :  The  cases  on  this  subject  are  considered  in 
Cooper  V.  Cooper  (*).  In  Edwards  v.  Edwards  (•),  and  the 
cases  on  which  it  was  founded,  there  was  something  in  the 


the  express  words  in  this  will,  which  in 
his  opinion  were  conclusive  against 
the  contention  of  the  appellant :  he 
should  therefore  dismiss  the  appeal  and 
saj  nothing  about  costs."  Tnen  the 
Lord  Chancellor  mentioned  the  case  the 
following  day,  and  stated  that,  having 
disposed  of  it  without  hearing  both 
sides,  he  would  prefer  that  it  should  be 
regularlj  argued,  and  it  might  there- 
fore come  again  into  the  paper  as  a  part 
heard  appeal.  It  was  then  reargued, 
and  the  Lord  Chancellor  said  "he  was 
glad  the  case  had  been  fully  argued, 
though  the  result  was  that  he  had  come 
to  the  same  conclusion  at  which  he  had 
formerly  arrived.  His  lordship,  after 
noticing  that  cases  like  the  present 
generally  depended  each  upon  its  own 
particular  circumstances,  went  into  a 
minute  examination  of  the  wording  of 
the  will,  and  stated  his  opinion  to  be 
that  the  gift  to  F.  S.  Spencer  was  not  a 
contingent  gift  as  in  the  case  of  Home 
V.  Fillans  (2  My.  &  K.,  15),  but  an  ab- 
solute gift.  On  the  death  of  the  testa- 
trix, the  property  vested  in  F.  S.  Spen- 
cer on  his  attaining  twenty-one,  as 
equitable  tenant  in  fee,  subject  to  be 
divested  in  the  event  of  his  dving  with- 
out issue,  which  event  had  happened. 
The  appeal  must,  therefore,  be  dis- 
missed, out  without  costs."  Homey. 
PiUana  there  referred  to  was  a  gift  to 
A.  on  attaining  twenty-one,  and  if  she 
should  die,  over ;  which  was  there  con- 
strued by  Lord  Brougham,  in  my  opin- 
ion most  properly,  as  meaning  to  die 
before  the  period  of  vesting.  It  was  a 
contingent  g^f  t. 

I  do  not  go  into  the  other  cases,  such 
as  HUVs  lYusts,  which  was  a  decision 
of  Vice-ChanceUor  Bacon,  following 
Edwards  v.  Edwards,  Some  other  cases 
were  cit«d,  but  I  cannot  help  thinking 
that  there  is  one  authority,  Bowers  v. 
J9awj«r«,  (Law  Rep.,  8  Eq.,  283  ;  Ibid., 
5  Ch„  244),  which  considerably  infrin- 


ges on  this  doctrine  of  Edwards  v.  Edr 
wards,  though  one  of  the  lords  justices 
professed  not  to  do  so.  Bowers  v.  Bow- 
ers was  an  appeal  from  me  :  a  case  in 
which,  it  will  be  remembered,  a  tes- 
tator directed  his  property  to  be  equally 
divided  and  paid  to  his  four  children. 
It  begins  with  an  absolute  gift ;  it  then 
provides  that  if  any  of  them  should 
die  without  Issue  it  should  go  to  the 
survivors ;  but  leaving  issue,  to  go  to 
the  issue.  I  Iield  that  was  a  provision 
against  lapse.  If  any  of  them  died 
without  issue,  then  the  living  children 
were  substituted  for  them.  Lord  Hath- 
erley,  in  giving  judgment,  said  he 
should  have  agreed  wiUi  me  if  it  hid 
not  been  for  the  gift  for  the  children.  I 
confess  I  am  unable  to  see  the  differ- 
ence ;  however  he  saw  it  there,  and  the 
court  decided  that  instead  of  being  ab- 
solute gifts  they  were  cut  down  to  ten- 
ancies for  life  with  remainders  to  their 
children.  I  consider  that  that  infringes 
on  these  general  rules.  This,  however, 
is  a  case  in  which  I  must  act  according 
to  the  plain  view  of  the  intention  of  the 
testator :  To  the  testator's  widow  for 
life,  remainder  to  the  daughters  for 
life,  remainder  to  their  issue,  remain- 
der to  the  sons  absolutely,  witii  execu- 
tory bequests  over,  that  is,  cross  be- 
quests— this  being  personal  property— 
if  either  of  them  died  without  issue : 
with  a  further  executoiT"  bequest  over 
to  Mrs.  Soutten,  and  with  a  further  ex- 
ecutory bequest  over  to  Mrs.  Bainier, 
if,  as  the  event  happened,  Mrsw  Sout- 
ten died  without  leaving  issue. 

The  consequence  is  that  the  petition- 
ers, who  are  the  legal  representatives  of 
Mrs.  Bainier,  are  entitled  to  the  fund. 

C)  2  H.  «fe  M.,  635. 

(«)  Law  Rep,  12  Eq.,  302 

(8)  34  Beav.,  276. 

{*)  1  K.  &  J.,  658. 

(»)  15  Beav.,  857. 
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context  of  the  will  supporting  the  view  that  the  gift  was  in- 
tended to  be  indefeasible  as  soon  as  the  prior  interest  had 
determined,  and  we  submit  that  Edwards  v.  Edwards  is  not 
to  be  taken  as  laving  down  a  dry  rule  for  confining  the  con- 
tingency to  the  duration  of  the  prior  interest  without  any 
help  from  the  context. 

Mr.  Dauney^  for  the  trustees. 

*SiR  W.  M.  James,  L.J.:  I  am  of  opinion  that  [51 
the  rules  laid  down  in  Edwards  v.  Edwards  (*),  as  far  back 
as  the  year  1862,  and  followed  in  other  cases  without  any 
expression  of  dissent  or  doubt  in  any  branch  of  the  court, 
are  simple,  intelligible,  and  very  beneficial  in  the  adminis- 
tration of  estates.  The  rule  applicable  to  the  present  case 
is,  that  where  there  is  an  absolute  gift  to  vest  in  possession 
at  a  future  time,  and  a  gift  over  in  case  the  legatee  should 
die  without  issue  livine  at  his  decease,  this  prima  faxde  is 
to  be  taken  to  mean  if  ne  should  die  without  issue  before  he 
is  entitled  to  call  for  delivery,  as  it  would  be  very  incon- 
venient that,  after  delivery,  the  subject  of  gift  should 
be  liable  to  go  over  on  his  death  without  issue.  The  rule, 
therefore,  is  to  imply  that  death  without  issue  before  the 
period  of  distribution  is  intended.    That  being  the  rule,  the 

auestion  on  each  particular  will  is,  whether  it  contains  anv- 
ling  inconsistent  with  or  repugnant  to  the  insertion  of  tne 
words  ''before  the  period  of  distribution,"  or  other  words 
to  that  effect,  in  every  part  of  the  will  in  which  the  gift  over 
is  mentioned.  If  we  insert  these  words  here  the  whole  will 
is  consistent,  there  is  nothing  in  them  repugnant  to  any  in- 
tention expressed  by  the  testotor,  and  the  onlv  ]>ecliarity  in 
this  will  is,  that  the  gift  over  occurs  not  merely  in  one  limi- 
tation, but  several  times.  That  seems  to  me  to  make  no  differ- 
ence ;  there  is  no  reason  why  the  rule  should  not  apply  to  a 
series  of  gifts  over  as  well  as  to  one.  I  am  of  opinion  that 
the  rule  ought  to  prevail,  and  that  Mrs.  Soutten  took  an 
absolute  interest,  so  that  her  representatives  are  now  entitled 
to  the  fund.  I  carefully  abstain  from  referring  to  any  ex- 
pression in  the  will  which  seems  to  support  this  view,  lest 
it  should  be  argued  hereafter  that  our  decision  went  on  liie 
particular  words  of  the  will.  I  go  on  this  ground,  that  the 
rule  applies  unless  there  are  words  in  the  wul  to  prevent  its 
application,  and  that  in  this  will  there  are  not  any  words  to 
take  the  case  out  of  the  general  rule. 

Sir  G.  Mellish,  L.J.:    I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Birch^  Ingram^  Harrison  &  Co.;  Mr. 
W.  J.  MiUon;  Messrs.  A.  F.  &  B.  W.  Tweedie, 

(»)  16  Beav.,  867. 

8  Eng.  Rep.  91 
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[Law  Reports,  9  Chancery  Appeals,  54.] 
L.JJ.,  Nov.  22,  25,  1878. 

54]      *-?^  ^^  County  Palatine  Loan  and  Discount 

Company. 

Teasdale's  case. 

Oompany — Surrender  of  Sham — Special  JUtoluium  aUtrvng  Artidm — OorUrihtUyry-^ 
Companin  Ad,  1862,  «.  50. 

A  company  may  by  special  resolution  vary  its  articles  so  as  to  give  itself  power  to 
accept  surrenders  of  old  shares  in  exchange  for  new. 

Two  thousand  £10  shares  in  a  company  had  been  issued,  of  which  901  (called  X 
shares)  had  been  fully  paid  up,  and  on  the  other  1,099  (called  A  shares)  £2  10«.  per 
share  had  been  paid.  Special  resolutions  were  duly  passed  tliat  the  X  shares  should 
be  cancelled,  and  two  shares  of  £10  each,  with  £6  per  share  paid  thereon,  griven  in 
lieu  of  each,  and  that  the  A  shares  should  be  cancelled  and  one  share  of  £10,  with 
£6  paid,  be  given  in  lieu  of  every  two  of  them.  These  resolutions  were  assented  to 
by  all  the  shareholders  and  duly  re^^istered,  and  the  shareholders  generally  accepted 
in  lieu  of  their  old  shares  shares  (which  were  called  in  the  proceedings  B  shares) 
with  £5  each  paid.  T.,  a  holder  of  A  shares,  having  thus  accepted  B  shares,  sold 
and  transferred  them,  and  in  the  annual  lists  sent  to  the  Registrar  was  treated  as 
having  then  ceased  to  be  a  member.  About  seven  years  after  the  passing  of  the 
resolutions  the  oompanv  was  ordered  to  be  wound  up,  and  the  liquidator  placed  on 
the  list  of  oontributones  the  name  of  T.,  and  also  the  names  of  all  the  other  per- 
sons who  at  the  passing  of  the  resolutions  were  holders  of  A  shares,  as  well  as 
the  names  of  the  persons  who  had  become  holders  of  the  B  shares  given  in  lieu 
of  them: 

HM  (affirming  the  order  of  the  Vice-chancellor  of  the  County  Palatine  of  Lancas- 
ter), that  T.'s  name  must  be  removed  from  the  list,  for  that  the  resolutions  ought  to 
be  construed  not  as  purporting  to  oblige  all  the  shareholders  to  accept  B  shares  in 
lieu  of  their  old  shares,  out  only  as  empowering  the  directors  to  effect  such  exchange 
with  all  shareholders  who  wished  it,  and  that  so  construed  the  resolutions  were  not 
fdlra  vires,  but  were  effectual  as  special  resolutions  altering  the  articles  of 
association,  and  that  a  surrender  of  the  old  shares  made  in  pursuance  of  them 
was  valid. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of 
the  Vice-Chancellor  of  the  County  Palatine  of  Lancaster,' 
55]  directing  *the  name  of  Mr.  Teasdale  to  be  omitted  from 
the  list  of  contributories. 

The  comi)any  was  registered  in  1863  as  a  limited  company 
with  a  nominal  capital  of  £1(X),0(X),  in  10,000  shares,  and  on 
its  formation  took  to  the  business  of  a  former  company,  a 
large  number  of  the  shareholders  in  the  old  company  taking 
corresponding  shares  in  the  new  company  witn  the  same 
amount  paid  on  them  as  had  been  paid  on  the  original 
shares.  At  the  end  of  1863  there  were  neld  in  the  new  com- 
pany 901  fully  paid-up  £10  shares  (called  in  the  proceedings 
X  snares),  and  1,099  £10  shares,  on  which  £2  10^.  per  share 
ha(J  beeii  p^,id  (called  in  the  proceedings  A  shares). 
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At  an  extraordinary  general  meeting  held  on  the  28th  of 
Febrnary,  1865,  the  following  resolutions  were  passed : 

"  (1).  That  the  present  shares  of  the  company  on  which 
the  sum  of  £10  each  has  been  paid  be  cancelled,  and  that 
two  shares  of  £10  each  with  £5  per  share  paid  thereon  shall 
be  given  in  lieu  of  each  share  on  which  the  sum  of  £10  has 
been  paid. 

*'(2).  That  the  present  shares  on  which  the  sum  of  £2 10^. 
each  has  been  called  shall  be  cancelled,  and  that  one  share 
of  £10  each  with  £5  paid  thereon  shall  be  given  in  lieu  of  two 
of  the  before-mentioned  shares  of  £10  on  which  £2  10*.  per 
share  has  been  called. 

**  (3).  That  1,660  shares,  or  the  nearest  number  thereto  that 
may  be  required  to  make  the  before-mentioned  shares  into 
4,000,  be  issued  at  a  premium  of  not  less  than  £1 10*.  per 
share  to  such  persons  as  the  directors  think  fit." 

At  a  subsequent  general  meeting  held  on  the  14th  of  March, 
1865,  these  resolutions  were  duly  confirmed. 

It  will  be  observed  that  as  matters  stood  before  the  reso- 
lutions the  total  amount  that  could  have  been  called  up 
from  the  existing  shareholders  was  £8,242  10*..  being  £710*. 
per  share  on  the  1,099  shares.  Supposing  tne  conversion 
proposed  by  the  resolutions  to  be  carried  into  effect  the 
amount  would  be  £11,757  10*.,  being  £6  per  share  on 
1,802  shares  and  549|  shares,  so  that  the  liability  of  the 
existing  shareholders  as  a  body  to  future  calls  was  con- 
sideraWy  increased,  though  such  liability  was  differently 
distributed.  The  shares  of  the  company  were  at  a  premium 
at  this  time. 

*The  first  and  second  of  the  resolutions  were  regis-  [56 
tered  with  the  Registrar  of  Joint  Stock  Companies. 

The  shareholders  all  assented  to  the  resolutions,  and  nearly 
all  gave  up  their  old  certificates  and  received  new  certificates 
for  shares  with  £5  each  paid  on  them ;  the  holders  of  X 
shares  receiving  certificates  for  double  the  original  number 
of  their  shares,  and  the  holders  of  A  shares  certificates  for 
haU  as  many  shares  as  they  originally  held.  The  shares 
thus  issued  were  called  B  shares. 

In  pursuance  of  the  third  resolution  the  company  issued 
a  number  of  further  shares  called  C  shares,  which  were 
taken  by  the  public  at  £1 10*.  premium.  Galls  were  made 
upon  them  till  £5  per  share  had  been  paid  up,  which  took 
place  before  October,  1872.  In  October,  1872,  a  call  of  £1 
per  share  was  made  on  all  the  shares,  thus  making  £6  i)er 
share  paid  up. 

The  annual  list  of  shareholders  sent  to  the  Registrar  of 
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Joint  Stock  Companies  proceeded  on  the  footing  of  the  reso- 
lutions. The  books  of  the  company  were  kept  in  the  most 
confused  way,  and  it  could  not  be  made  out  with  certainty 
which  document  was  the  register  of  members. 

Teasdale,  at. the  time  of  the  resolutions,  was  a  holder  of 
ten  A  shares,  and  five  B  shares  were  allotted  to  him  in  lieu 
of  them.  In  1865  he  sold  the  shares  so  allotted,  and  regu- 
larly transferred  them  to  the  purchaser,  and  thereupon  gave 
up  to  the  manager  of  the  company  the  certificates  for  his 
A  shares.  From  that  time  he  never  received  any  notice 
from  the  company.  In  the  yearly  list  sent  to  the  Registrar 
of  John  Stock  Companies  for  February,  1866,  he  was 
entered  as  a  shareholder ;  but  in  that  for  1866  he  was  en- 
tered as  having  transferred  his  shares  during  the  past  year, 
and  in  the  subsequent  lists  his  name  did  not  appear  at  all. 

An  order  having  been  made  after  October,  1872,  for  wind- 
ing up  the  company,  the  liquidator  placed  Teasdale  on  the 
list  01  contributories  for  ten  A  shares,  and  similarly  placed 
on  the  list  all  the  other  persons  who  were  holders  of  A  shares 
at  the  time  of  the  resolutions.  He  also  placed  on  the  list  all 
the  persons  who  at  the  time  of  the  winding-up  were  holders 
of  B  shares. 

Teasdale,  whose  case  was  taken  as  a  representative 
57]  case,  applied  *to  have  his  name  taken  oflf  the  list,  and 
the  Vice-Chancellor  ordered  accordingly.  The  liquidator 
appealed. 

Mr.  Higgins,  Q.C.,  and  Mr.  Norths  for  the  appellant: 
We  contend  that  the  resolution  cancelling  the  shares  on 
which  £3  10^.  only  had  been  paid,  and  substituting  for  them 
half  the  number  of  shares  on  which  £6  per  share  was  taken 
to  be  paid  was  invalid,  as  aflfecting  the  rights  of  creditors  by 
lessening  the  amount  raisable  by  means  of  calls.  The  lapse 
of  time  will  not  confirm  the  transaction  if  originally  invalid : 
Addison^  8  Cdse  (*).  The  Vice-Chancellor  relied  on  Feiling 
and  RimingtoTCs  Cas€{^) ;  but  there  the  conversion  did  not 
aflfect  the  amount  to  be  called  up  on  the  shares.  The  share- 
holders inter  se  might  be  bound  by  acquiescence,  but  the 
rights  of  creditors  could  not  be  affected. 

Mr.  Jackson^  Q.C.,  and  Mr.  Mobinson^  for  Teasdale: 
There  is  nothing  illegal  in  the  surrendering  shares  to  the 
company  where  it  is  authorized  by  the  articles:  SneWs 
Case{*);  Thomases  Case{*)\  CampbelPs  Casei^).  Now 
these  resolutions  were  passed  and  registered  as  special  reso- 

(0  Law  Rep..  6  Ch.,  294.  (»)  Law  Rep.,  5  Ch.,  22. 

(«)  Ibid.,  2  Cb.,  714.  (*)  Ibid.,  13  Eq.,  487. 

(«)  Ante,  p.  1. 
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lutions  for  altering  the  articles,  and  the  surrender  of  the  old 
shares  under  them  was  therefore  eflfectnal.  The  liquidator* 
must  take  the  resolutions  together ;  they  are  parts  of  one 
arrangement.  He  cannot  both  approbate  and  reprobate,  and 
the  arrangement  on  the  whole  inc)*eases  the  assets.  Accord- 
ing to  his  argument,  if  Teasdale  had  not  sold  the  five  new 
shares,  he  would  have  been  on  the  list  of  contributories, 
both  for  them  and  his  ten  original  shares. 

Mr.  North,  in  reply :  The  directors  may  release  a  share- 
holder from  liability  if  he  gives  them  a  consideration  for  it ; 
but  I  submit  that  they  cannot  release  him,  because  somebody 
else  contemporaneously  gives  a  benefit  to  the  company,  and 
that  is  what  the  appellant  is  contending  for  here. 

*SiR  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  [58 
decision  of  the  Vice-Chancellor  ought  to  be  affirmed.  The 
liquidator  seeks  to  put  on  the  list  or  contributories  a  gentle- 
man who  has  been  oflf  the  register  for  manj  years,  and  who 
has  been  off  it  by  virtue  of  resolutions  which  were  intended 
to  take  effect  by  way  of  alteration  of  the  articles  of  associa- 
tion, having  been  passed  in  the  manner  required  by  law  for 
altering  the  articles,  and  duly  sent  up  to  the  Kegistrar 
accordingly.  There  was,  by  the  articles  as  they  stood  after 
this  alteration,  a  power  in  the  directors  to  deal  with  two  sets 
of  shares  in  different  ways.  One  set  consisted  of  shares 
fully  paid  up,  the  other  of  shares  on  which  £&  lOs.  only  had 
been  paid  up.  The  holders  of  the  first  set  were  minaed  to 
have  instead  of  them  dou'ble  the  number  of  shares  with  £5 
per  share  paid  up.  The  holders  of  the  other  set  were  minded 
to  have  half  the  number  of  shares  with  £6  per  share  paid 
up.  There  is  nothing  in  point  of  law  to  prevent  such  reso- 
lutions from  being  passed  and  carried  into  effect  if  they  are 
passed  honestly  and  bona  fide^  not  with  a  view  to  enable 
one  set  of  shareholders  to  escape  liability,  nor  with  any 
other  fraudulent  or  improper  view.  There  is  no  doubt  that 
a  company  may  give  itself  power  to  purchase  its  own  shares, 
to  take  surrenders  of  shares,  and  to  cancel  the  certificates  of 
shares.  It  is  said  that  the  second  resolution  diminishes  the 
capital,  and  in  some  sense  it  does,  but  only  in  the  same 
sense  in  which  the  capital  is  diminished  when  a  company 
buys  its  own  shares.  And,  as  Mr.  Jackson  justly  observed, 
the  persons  whose  shares  are  surrendered  to  the  company, 
or  bought  by  the  company,  remain  liable  for  a  year  as  past 
shareholders.  The  amount  of  capital  raisable  on  the  two 
sets  of  shares  taken  together  was  materially  increased  by 
the  arrangement,  so  that  the  creditors  of  the  company  ap- 
pear to  have  been  benefited  by  it.     Under  these  circum- 
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stances,  unless  we  can  find  that  there  has  been  a  violation 
of  the  law  in  what  has  been  done,  the  transaction  must 
stand.  We  cannot  introduce  a  new  principle  of  law  in  order 
to  benefit  the  creditors  of  the  companj^.  If  we  give  the 
resolutions  a  fair  construction,  not  as  intended  to  effect  a 
compulsory  conversion  of  the  shares  of  all  the  shareholders, 
but  as  giving  the  directors  power  to  convert  the  shares  of 
those  snarenolders  who  wished  it,  the  case  comes  quite 
59]  within  the  principle  of  ^CampoelV  8  Casei^).  Teasdale 
accepted  shares  m  exchange  for  his  old  shares,  according  to 
the  resolutions.  He  sold  and  transferred  to  the  purchasers 
some  years  ago  the  shares  which  he  received,  and  in  my 
opinion  he  is  free.  I  am  well  satisfied  to  find  that  a  bona  fide 
transaction  which  took  place  so  long  ago  can  be  supported. 

Sir  O.  Mellish,  L.J.:  I  am  of  the  same  opinion.  SnelVs 
Case(^)  and  CampheWs  Case  are  direct  authorities  that  where 
tiie  articles  authorize  the  surrender  of  shares,  such  a  sur- 
render is  valid  if  made  hoTia  flde^  and  with  a  view  to  the 
benefit  of  the  company.  Then  was  a  surrender  authorized 
by  the  articles  %  The  articles  originally  contained  no  such 
provision,  and  the  question  turns  upon  this,  whether  the 
resolutions  effectually  altered  the  articles  so  as  to  give  such 
authority.  .  If  the  resolutions  were  to  be  construed  literally, 
as  by  their  own  force  converting  the  shares  without  the  con- 
sent of  the  holders,  then  I  think  they  would  be  vMra  mreSy 
and  void.  But,  like  all  other  documents,  they  ought  to  be 
construed  reasonably,  tii  res  magis  valeat  quam  pereat^  and 
they  ought,  I  think,  to  be  construed  as  only  intended  to 
give  power  to  the  directors  to  accept  surrenders  of  old 
shares,  and  issue  new  shares  in  their  stead.  An  article  to 
that  effect  would  have  been  valid.  Teasdale  acted  on  the 
resolutions,  gave  up  the  certificates  of  his  old  shares,  got 
new  shares,  and  transferred  those  new  shares.  I  think  that 
thereupon  he  ceased  to  be  a  member  of  the  company.  It  is 
said  that  he  was  kept  on  the  register  of  shareholders.  If 
that  was  so — and  the  books  of  the  company  are  in  such  con- 
fusion that  it  is  hard  to  say  whether  it  was  so  or  not — he  was 
kept  there  merely  through  a  blunder  on  the  part  of  the  com- 
pany. It  is  clear  that  the  company  never  meant  to  hold  him 
out  as  a  member,  and  it  is  certain  that  he  never  assented  to 
being  held  out  as  such.  His  position  cannot  be  altered  by 
the  careless  way  in  which  the  register  was  kept. 

Solicitors:  Mr.  Wynne^  for  A,  8.  Mather^  Liverpool; 
Messrs.  Sharpe^  Parkers  <fc  Co.,  for  Messrs.  Harvey  &  Alsop^ 
LwerpooL 

(')  Ante,  p.  1.  O  Law  Rep.,  5  Ch.,'22. 
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[Law  Reports,  9  Chancery  Appeals,  60.] 
L.C.  and  L JJ.,  Nov.  19,  20,  1878.      • 

*In  re  Matlock  Old  Ba^h  Hydropathic  Company.  [60 

MAYNARD'S  CASE. 
ConirihtUort^Sub^eriber  of  Memorandum — FuUy  paid-up  Shate^-^Payment — Set-Off, 

M.  subscribed  the  memorandam  of  a  companv  in  Noyember,  1865,  for  100  £10 
shares,  and  became  a  director  and  chainnan.  The  100  shares  were  registered  in  his 
name  before  March,  1866.  On  the  1st  of  March  1866,  he  signed  a  written  agreement 
to  sell  certain  land  to  the  company  for  £1,000,  and  he  afterwards  conveyed  it  to  the 
company,  signing  the  usual  receipt  for  the  purchase-money.  It  did  not  appear  that 
any  money  Was  ever  paid  to  him,  but  his  shares  were  treated  as  fully  paid  up.  ^t  a 
meeting  of  the  company  on  the  28th  of  March,  1866,  the  directors  stated  that  they 
had  bought  property  on  advantageous  terms,  the  vendors  having  agreed  to  accept 
£1,000,  part  of  the  purchase-money,  in  fully  paid-up  shares.  Some  time  after  the 
agreement  had  been  entered  into,  a  minute  was  made  in  the  directors'  minute  book 
stating  that  100  paid-up  shares  had  been  allotted  to  M.  in  payment  of  his  purchase- 
money.  No  shares,  however,  were  in  fact  allotted  to  him.  The  prospectus  contained 
a  statement  similar  to  that  in  the  report.  The  company  having  afterwards  been 
ordered  to  be  wound  up,  M.  was  found  on  the  register  for  100  paid-up  shares,  but 
the  official  liquidator  applied  to  put  him  on  the  list  of  contributories  for  100  other 
shares  on  which  nothing  had  been  paid.  M.  in  his  affidavits,  stated  that  he  had, 
during  the  negotiation  for  purchase,  offered  to  accept  the  £1,000  in  paid-up  shares  or 
to  invest  it  in  paid-up  shares,  and  that  on  the  completion  of  the  purchase  100  paid- 
up  shares  were  allotted  to  him  and  received  by  him  in  satisfaction  of  the  £1,000:  . 

Hdd,  (reversing  the  decision  of  Bacon^  V.C.),  thatM.  was  to  be  treated  only  as  the 
holder  of  fully  paid-up  shares,  for  that  on  the  terms  of  the  contract  and  conveyance 
the  company  were  bound  to  pay  him  £1,000  in  cash,  and  that  by  this  his  liability  on 
the  100  shares  for  which  he  signed  the  memorandum  of  association  was  satisfied,  and 
that  the  expressions  in  the  prospectus,  the  report,  the  directors'  minute,  and  M.'s 
affidavits,  were  not  sufficient  to  lead  to  the  conclusion  that  M.  sold  to  the  company 
for  100  fully  paid-up  shares  distinct  from  the  shares  for  which  he  signed  the 
memorandum. 

This  was  an  appeal  by  Mr.  Maynard  from  a  decision  of 
Vice-Chancellor  Bacon  placing  him  on  the  list  of  contribu- 
tories for  100  shares  on  whicn  nothing  had  been  paid,  in 
addition  to  110  fully  paid  up  shares. 

The  company  was  registered  on  the  29th  of  November, 
1865,  *as  a  company  limited  by  shares.  The  nominal  [6l 
capital  was  £25,0(X)  in  2,500  shares  of  £10  each.  The  appel- 
lant subscribed  the  memorandum  of  association  for  100 
shares,  was  named,  in  the  articles  of  association,  one  of  the 
first  directors,  and  became  chairman  of  the  comi)any.  These 
100  shares  appeared  to  have  been  registered  in  his  name 
some  time  before  March,  1866.  The  articles  provided  that 
at  the  first  general  meeting  all  the  directors  should  retire, 
but  should  be  eligible  for  re-election.  The  holding  twenty 
shares  was  the  qualification  for  being  a  director.  The  first 
general  meeting  took  place  on  the  28tn  of  March,  1866.    The 
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appellant  acted  as  chairman  at  that  meeting,  and  was  re- 
elected a  director. 

The  object  of  the  company  was  to  set  np  a  hydropathic 
establishment  en  the  site  of  the  Old  Bath  Hotel  at  Matlock. 
This  site  belonged,  as  to  part,  ta  the  appellant  and  Messrs. 
Crompton,  Hallewell,  and  Wigram,  in  nndivided  shares, 
and,  as  to  the  rest,  to  the  appellant  solely,  and  the  company 
were  put  in  possession  in  November,  1865.  The  appellant 
stated  in  one  of  his  affidavits  as  follows:  "Prior  to  the 
10th  of  May,  1865,  Messrs.  Crompton,  Hallewell,  and  Wig- 
ram,  and  I  nad  proposed  to  sell  the  property  to  the  company 
for  £4,500,  I  onering  to  accept  paid-up  stores  in  the  com- 
pany to  the  extent  of  £1,000  in  payment  for  that  portion  of 
the  purchase-money  which  belonged  exclusiveljr  to  me,  or 
to  invest  £1,000,  part  of  the  purchase-money,  in  paid-up 
shares  of  the  company ;  and  at  a  meeting  of  the  persons  who 
were  intended  to  oe  tne  first  directors  of  the  company  when 
formed,  held  on  tJie  10th  of  May,  1865,  it  was  resolved  that 
the  necessary  steps  should  be  taKen  to  incorporate  the  com- 
pany, and  tnat  tne  secretary  should  be  and  he  was  thereby 
authorized  to  enter  into  a  contract  for  and  in  the  name  of 
the  company  for  the  purchase  of  the  Old  Bath  Hotel  prop- 
erty for  £4,500,  on  the  understanding  that  the  vendors  agree 
to  invest  £1,000,  part  of  the  purchase-money,  in  paid-up 
shares  of  the  company." 

No  agreement  for  purchase  was  signed  till  the  1st  of 
March,  1866,  when  two  contracts  were  entered  into,  one  being 
for  the  sale  to  the  company  at  the  price  of  £3,500  of  that 

5 art  of  the  property  in  which  the  appellant  had  only  an  un- 
ivided  share — the  other  relating  to  that  of  which  he  was 
sole  owner.  The  latter  was  a  contract  for  sale  to  the  com- 
62]  pany  at  the  price  of  £1,000,  with  the  *usual  provision 
for  payment  of  interest  if  the  purchase-money  was  not  paid 
on  the  day  named  for  completion.  The  appellant,  by  his 
affidavit,  stated:  "Though  it  is  not  so  expressed  in  the 
agreement,  there  was  a  verbal  understanding  between  me 
and  the  company  that  I  would  invest  the  said  £1,000  in 
paid-up  shares  of  the  company,  as  referred  to  in  the  said 
resolutions  of  the  10th  of  May,  1865,  or  accept  the  purchase- 
money  in  paid-up  shares." 

The  prospectus,  the  date  of  which  did  not  appear,  stated 
that  "The  directors  have  made  a  satisfactory  arrangement 
for  the  purchase  of  the  well-known  Old  Bath  Hotel,  together 
with  the  premises  and  pleasure-grounds  belonging  thereto, 
the  vendor  taking  £1,000  of  the  purchase-money  in  paid-up 
shares." 


Digitized  by  V:iOOQIC 


Vol.  IX.]  CHANCERY  APPEALS.  729 

L.C.  dt  L. JJ.  Maynard*B  Caae.  1878 

The  report  presented  to  the  meeting  of  the  28th  of  March, 
1866,  stated  tnat  '*The  directors  have  purchased  the  Old 
Bath  Hotel  property  for  £4,600,  on  advantageous  terms. 
The  vendors  nave  a^eed  to  accept  £1,000,  part  of  the  pur- 
chase-money, in  paid-up  shares  of  the  company,  ana  to 
take  a.  mortgage  on  the  land  for  the  balance,  £3,500,  at 
£4  10^.  ^er  cent,  per  annum." 

In  a  minute  of  tne  proceedings  of  the  directors  of  the  same 
date,  it  was  stated  that  100  fully  paid-up  shares  had  been 
issued  to  the  appellant  in  part  payment  of  his  purchase- 
money.    No  such  allotment  however,  was  made. 

Some  time  afterwards  in  tne  same  year  Maynard  executed 
a  conveyance  to  the  company,  giving  the  usual  receipt  for 
the  purchase-money.  No  fresh  shares  were  allotted  to  him, 
but  he  remained  on  the  register  for  his  original  shares, 
which  appeared  to  have  been  treated  as  fully  paid-up.  In 
April,  1867,  ten  other  shares  were  allotted  to  nim,  and  he 
paid  up  in  cash  all  the  calls  on  them.  He  never  was  placed 
on  the  register  in  respect  of  any  further  shares.  He  stated 
in  one  of  his  affidavits  as  follows :  "The  said  sum  of  £1,000 
was  not,  nor  was  any  part  thereof,  ever  in  fiact  paid  to  me, 
but  on  the  completion  of  the  purchase  100  paid-up  shares 
in  the  company  of  £10  each  were  allotted  to  me,  and  I 
accepted  the  same  as  £1,000  money's  worth  in  payment  and 
satisfaction  of  the  purchase-money  for  the  said  property,  of 
which  I  was  sole  owner  as  aforesaid,  and  in  fulfilment  of  the 
understanding  that  I  would  invest  £1,000,  part  of  the  pur- 
chase-money, in  fully  paid-up  shares  of  the  company." 

*No  trace  appeared  of  the  appellant  ever  havmg  re-  [63 
ceived  any  cash  on  account  of  his  £1,000  purchase-money. 

The  company  having  been  ordered  to  be  wound  up, 
the  official  liquidator  applied  to  put  the  appellant's  name 
on  the  list  of  contributones  for  the  100  shares  in  respect  of 
which  he  subscribed  the  memorandum  in  addition  to  the  110 
shares  for  which  he  was  on  the  register,  and  which  were  ad- 
mitted to  be  fully  paid  up  shares.  Vice-Chancellor  Bacon 
decided  in  favor  of  the  contention  of  the  official  liquidator  (*). 

0)  1873.    July  24.  absence  of  any  statement  of  fact  from 

Sm  James  Bacon,  V.C,  after  stating  which  I  can  properly  draw  any  oonclu- 

the  facts,  and  referring  to  the  above  sion  that  such  arrangement    existed, 

extracts  from  Mr.  Maynard's  affidavits,  On   the  other  hand,  I  find  the  facts 

continued  :  That  is  the  whole  material  plain  ;  the  memorandum  of  association 

evidence  in  this  case  ;  and  in  the  writ-  is  signed,  and  for  months  after  that  this 

ten  evidence,  in  which,  if  the  arrange-  gentleman,   being    a   director   of   the 

ment  spoken  of  by  Mr.  Maynard  in  his  company — upon  which  I  lay  no  greater 

last  affidavit  had  ever  been  come  to,  stress  than  the  case  positively  requires 

there  ought  to  have  been  some  mention  me  to  do — he,  as  a  director  interfering 

of  it,  1  find  a  total  blank,  and  an  entire  with  the  management  of  the  company, 

8  Eno.  Rep.  92 
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64]  *Mr.  AmphUttj  Q.C.,  and  Mr.  Oraham  Hastings^  for 
the  appellant. 

Mr.  Kay^  Q.C.,  and  Mr.  Ince^  for  the  respondent. 

The  foUowinff  cases  were  referred  to  :  MiqottPs  Cdse  (*) ; 
DrummoncPs  Udse  C) ;  PelFs  Case  (*) ;  Forbes  and  Judd's 
Case  (*) ;  In  re  Bagdon  HaU  CoUiery  (*) ;  Jones'"  s  Case  (*) ; 

carries  on  the  operations  of  the_  com-    means  of  enforcing  the  performance  of 


pany  from  November,  1865,  to  March, 
1866,  without  anj  suggestion  that  he 
was  not  the  absolute  owner  of  the  100 
shares  which  had  been  his  from  the 
time  he  signed  the  memorandum ;  and 
against  creditors  who  are  addng  to 
be  paid  by  the  shareholders  in  this 
company,  am  I  to  say  that  by  this 
transaction,  eyldenoed  by  such  docu- 
ments as  I  have  referred  to,  this  gen- 
tleman has  acquitted  himself  of  his 
obligation  ?  He  is  a  holder  of  1 10  paid- 
up  snares ;  beyond  all  doubt,  he  is  no 
less  the  holder  of  100  shares  which  he 
contracted  to  take  by  signing  the  memo- 
randum of  association,  and  to  hold 
otherwise  would  be  to  deny  the  plain 
facts  of  the  case.  It  is  not  necessarr 
to  go  into  the  various  authorities  which 
have  been  referred  to.  The  clrcum- 
stances  which  have  ffiven  rise  to  the 
decisions  that  have  oeen  referred  to 
have  often  been  very  embarrassing, 
and  the  particulars  on  which  the  judg- 
ment is  founded  sometimes  very  mi- 
nute ;  but  in  no  .case  has  the  court 
departed  from  that  wholesome  princi- 
ple, that  where  the  transactions  of  the 
parties  are  recorded  in  written  docu- 
ments you  must  rely  on  the  written 
documents,  and  you  must  not  rely  on 
any  suggestion  of  an  understanding 
confirmed  and  corroborated  by  what 
has  been  done  between  the  partie& 
Now  what  corroboration  is  there?  I 
have  observed  on  the  absence  of  the 
mention  of  any  material  fact  in  the 
written  documents.  What  corrobora- 
tion is  there  of  any  part  of  this  case  ? 
What  is  there  inconsistent  with  the 
fact  that  after  November,  1865,  the  100 
shares  of  which  Mr.  Maynard  was  the 
owner  were  his  for  all  purposes,  and 
might  have  been  sold  and  dealt  with 
by  him,  and  were  his  property  to  all 
intents  and  purposes?  There  was  no 
agreement  binding  anybody  that  he 
would  sell  for  £1,000,  or  any  other 
sum,  his  interest  in  that  divided  part 
of  the  property  which  is  mentioned. 
If  he  had  died,  the  company  had  no 


the  undertaking  or  agreement  which 
is  referred  to.  His  heir-at-law  or  devi- 
see would  not  have  been  bound  to  sell 
for  £1,000  if  the  shares  in  this  com- 
pany had  increased  greatly  in  value,  as 
they  might  have  done.  He  would  not 
have  been  obli^red  to  take  the  burthen 
on  himself,  if  it  was  a  burthen.  If  it 
was  a  benefit,  he  might  have  claimed 
it ;  but  he  was  under  no  sort  of  obli- 
gation between  November  and  March 
to  do  anything  with  this  company  in 
respect  of  the  sale  of  his  land  when  he 
did,  in  the  very  words  which  he  lum- 
self  uses  on  the  completion  of  the  pur- 
chase, have  100  shares  allotted  to  him, 
and  took  them  as  paid-up  shares. 
IbthergilTi  Gcue  (Law  Rep.  8  Ch.,  270), 
which  has  been  referred  to,  is  a  very 
valuable  decision  in  my  opinion,  as  it 
has  established  the  principle  on  which 
alone  the  court  can  safely  act.  The 
Lord  Chancellor,  although  he  consid- 
ered it  to  be  his  duty  to  examine  the 
other  cases,  so  far  as  they  had  any  ap- 
plication to  that  which  was  before  the 
court,  relied  wholly  and  entirely  on  the 
written  testimony  or  the  documentary 
evidence  which  was  before  him,  and 
excluded  from  consideration — as  in  my 
opinion,  if  I  may  say  so  with  deference, 
there  ought  to  be  excluded  from  con- 
sideration here — aU  that  was  said  about 
the  intention  of  the  parties.  I  can  col- 
lect no  intention  from  what  has  been 
done  by  the  parties,  except  the  inten- 
tion which  the  documentary  evidence 
plainly  expresses  ;  and  in  my  opinion, 
by  signing  the  memorandum  of  asso- 
ciation, Mr.  Maynard  became  and  is 
the  holder  of  100  shares  not  paid  up, 
and  is  under  all  the  liabilities  and  obli- 
gations which  attach,  under  the  Com- 
panies Act,  to  the  holder  of  such  shares 
in  a  joint  stock  company. 

(»)  Law  Rep.,  4  Eq.,  238. 

O  Ibid.,  4  Ch.,  772. 

(»)  Ibid.,  5  Ch.,  11. 

{*)  Ibid.,  5  Ch.,  270. 

(»)  Ibid.,  5  Cli.,  346. 

(«)  Ibid.,  6  Ch.,  48. 
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JFothergiWs    Case  (*);  Sparg&s    Case  (*);   Bl/ick  &  Go's 
Case  ("). 

Lord  Selborne,  L.C.:  The  question  in  this  case  is  one  of 
payment  or  no  payinent,  the  liability  of  the  appellant  to  pay 
up  to  the  company  the  full  amount  of  the  shares  for  which  he 
subscribed  the  memorandum  of  *association  being  un-  [65 
questionable,  and  the  company  having  been  free  to  accept  the 
payment  in  any  honest  way.  If  the  contract  for  the  sale  of 
the  appellant's  property  to  the  company,  dated  the  1st  of 
Marcn,  1866,  and  tne  conveyance  consequent  thereon,  ex- 
pressed the  true  agreement  between  the  parties,  the  company 
became  bound  to  pay  the  appellant  £1,000,  the  same  sum 
which  he  was  liable  to  pay  them  for  the  shares  in  question, 
and  there  was  no  difllculty  in  point  of  law  in  setting  off  one 
payment  against  the  other ;  wmchj  from  the  evidence  before 
us,  we  are  satisfied  was  the  thing  intended  to  be  done,  and 
actually  done,  so  far  as  the  parties  could  do  it.  Whatever 
difficulty  there  is  in  the  case  arises  from  the  statement  in 
the  prospectus,  which  I  assume  to  have  been  issued  after 
the  registration  of  the  memorandum  of  association,  to  the 
effect  that  the  company  had  made  a  satisfactory  arrange- 
ment for  the  purchase  of  the  appellant's  property,  the  ven- 
dor taking  £1,000  of  the  purchase-money  m  paid-up  shares 
of  the  company ;  and  from  the  facts  that  the  appellant,  who 
was  the  chairman  and  a  director  of  the  company,  must  be 
taken  to  have  authorized  the  statement,  and  that  the  com- 
pany was,  from  the  commencement  of  its  legal  existence  in 
1^'ovember,  1865,  in  possession  of  this  property  upon  the 
terms,  as  must  be  supposed,  of  some  parol  agreement  for  its 
purchase.  It  further  ap;)ears  that  some  months  before  the 
formation  of  this  company  its  promoters  had  authorized 
their  secretary  to  negotiate  for  the  purchase  of  this  property, 
on  the  understanding  that  the  £1,000  in  question,  whicn  was 
to  be  part  of  the  entire  purchase-money,  should  be  invested 
by  the  vendor  in  paid-up  shares  of  the  company ;  that  a 
report  was  made  by  the  directors  to  the  shareholders  on  the 
28th  of  March,  1866,  stating  that  the  vendor  had  agreed  to 
accept  £1,000,  part  of  the  purchase-money,  ifl  paid-up 
shares  of  the  company ;  and  that  in  a  board  minute  of  the 
same  date  it  is  stated  that  100  paid-up  shares  had  been 
issued  to  the  appellant  in  part  payment  of  the  purchase- 
money.  The  Vice-Chancellor  seems  to  have  regarded  this 
minute,  and  some  passages  in  the  appellant's  evidence,  as 
sufficient  proof  that  he  did  in  fact  receive,  in  payment  for 
the  land,  paid-up  shares  not  identified  with  the  shares  for 

0)  Law  Rep.,  8  Ch.,  270.'  («)  Ibid.,  8  Ch.,  407.  C)  Ibid.,  8  Ch.,  254. 
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which  he  signed  the  memorandum.  But  in  this  view  of  the 
facts  we  cannot  agree.  It  seems  to  us  clear  that  no  paid-up 
66]  shares  were  ever  allotted  to  or  *registered  in  the  name 
of  the  appellant  in  addition  to  the  shares  now  in  question, 
which  appear  to  have  been  registered  some  time  before 
March,  1866.  The  question,  to  my  mind,  is,  whether  this 
evidence  obliges  or  entitles  us  to  disregard  the  terms  of  the 
written  contract  of  the  1st  of  March,  1866,  and  the  subse- 
quent conveyance,  and  to  hold  that  the  appellant  was  never, 
after  he  subscribed  the  memorandum  of  association,  a  cred- 
itor of  the  company  for  £1,000,  but  only  a  creditor  for  100 
paid-up  shares  in  the  company.  If  that  were  the  proper 
conclusion,  I  should  myself  agree  with  the  Vice-Chancellor, 
and  should  not,  as  at  present  advised,  be  able  to  hold  that 
the  shares  for  which  the  appellant  subscribed  the  memo- 
randum were,  or  could  be,  paid  up  by  setting  oflf  against 
them  the  right  which,  upon  that  supposition,  he  would  have 
had  against  the  company  to  call  for  the  allotment  or  issue 
to  him  of  100  other  rally  paid-up  shares.  He  was  the  chair- 
man of  the  company,  and  the  directors,  as  I  understand, 
had  no  power  to  invest  any  part  of  the  funds  of  the  com- 
pany in  the  purchase  of  its  own  shares.  But  I  do  not  think 
we  are  either  obliged  or  entitled  so  to  deal  with  the  written 
agreements,  which,  as  far  as  appears,  were  entered  into  in 
perfect  good  faith,  and  which  cannot,  in  my  opinion,  be 
controlled  by  the  prospectus,  or  the  report,  or  the  board 
minute  to  which  I  liave  referred.  It  may  have  been  the 
true  meaning,  although,  in  my  judgment,  it  is  not  aptly  or 
accurately  expressed,  alike  of  the  prospectus,  the  report, 
and  the  minute,  that  the  appellant,  as  vendor  to  the  com- 
pany, would  not  require  the  £1,000  to  be  paid  to  him  in 
money,  but  would  be  content  to  have  it  applied  in  paying 
up  his  shares,  or — to  use  the  expression  of  the  promoters, 
in  the  authority  given  by  them  to  their  secretary  the  year 
before — that  he  would  so  invest  the  £1,000.  This  operation, 
though  not  equally  advantageous  to  the  company  as  if  they 
had  obtained  the  right  to  require  from  the  appellant,  as  a 
shareholder,  payment  of  the  full  sum  of  £1,000  m  cash,  and 
also  the  right  to  his  land  without  any  money  payment  on 
the  delivery  to  him,  as  vendor,  of  a  certificate  for  100  paid-up 
shares  in  tne  company,  was  nevertheless  beneficial  to  them, 
as  it  relieved  them  from  the  necessity  of  paying  down  £1,000 
in  money  out  of  the  previously  paid-up  funds  of  the  com- 

gany.     The  proper  conclusion  of  fact  from  the  wiiole  evi- 
7]  deiice,  notwithstanding  *some  inaccuracies  of  language 
in  the  appellant's  affidavits,  corresponding  with  similar  in- 
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accuracies  in  the  documents  referred  to,. seems  to  me  to  be, 
that  this,  and  this  only  was  the  operation  throughout 
intended,  and  that,  as  suggested  by  Mr.  Amphlett,  when 
an  allotment  of  paid-up  snares  was  spoken  of  in  the  board 
minute  of  the  28tn  of 'March,  1866,  notning  more  was  meant 
than  that  the  appellant  had  his  right  recognized  to  the  issue 
of  certificates  snowing  that  the  100  shares  registered  in  his 
name  were,  in  Marcn,  1866,  fully  paid  up  by  setting  off 
against  the  amount  due  on  them  the  purcmase-money  for 
the  land.  Consistently,  therefore,  with  all  that  was  decided 
or  said  mFothergiWs  Case{')y  1  think  that  the  appellant 
ought  not  to  be  on  the  list  for  these  100  shares  otherwise 
than  as  fully  paid-up  shares. 

Sib  W.  M.  James,  L.J.:  I  am  of  the  same  opinion.  It 
appeared  to  me  almost  from  the  first,  with  deference  to  the 
view  of  the  Vice-Chancellor,  that  really  this  was  a  plain  case 
on  the  documents  themselves.  The  appellant  was,  beyond  all 
question,  liable  to  pay  for  100  shares,  and,  beyond  all  ques- 
tion, he  did,  by  a  written  agreement— the  onlv  binding 
agreement  between  him  and  the  company — and  by  a  con- 
veyance, sell  his  land  partly  for  £1,000.  That  £1,000  was 
applied  by  him  in  payment  of  the  shares  which  he  so  con- 
tracted to  take.  It  appears  to  me,  that  being  so,  unless  in 
some  proper  proceeding  based  on  proper  materials  that 
agreement  and  that  conveyance  are  set  aside  or  rectified,  it 
is  impossible  to  raise  such  an  equity  as  is  suggested  here  by 
way  of  equitable  replication  or  answer  to  the  plea  of  pay- 
ment. If,  indeed,  the  case  could  be  brought  up  to  this,  that 
the  whole  transaction-  was  a  sham  and  a  fraud  from  the  be- 
ginning— a  mere  contrivance  to  enable  the  chairman  to  pay 
up  £1,000  for  his  shares — that  would  be  a  different  thing ; 
but  if  the  case  is  rested  upon  a  refined  equity  arising  upon 
a  right  to  have  the  documents  actually  signed  by  the  parties 
modified  or  rectified,  by  reason  of  something  said  or  done, 
or  by  reason  of  something  stated  in  some  other  document, 
then  I  am  of  opinion  that  such  a  case  is  not  capable  of  being 
raised  on  the  trial  of  an  issue  whether  the  money  was  paid 
or  not. 

*SiB  Qt.  Mellish,  L.  J. :  I  am  of  the  same  opinion.  Upon  [68 
the  written  documents,  if  we  look  at  them  alone,  the  case  is 
clear  enough.  By  signing  the  memorandum  of  association  the 
appellant  became  the  holder  of  100  shares  not  paid  up.  By 
a  written  agreement  he  sold  land  to  the  company  for  £1,000, 
and  he  conveyed  that  land  to  the  company  and  signed  a 
receipt  acknowledging  he  had  received  the  £1,000.     It  is 

Q)  Law  Rep.,  8  Ch.,  270.  \ 
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quite  plain  (and  that  is  not  disputed)  that  that  £1,000  was 
never  paid.  The  only  £1,000  to  which  it  can  be  referred  is 
the  £1,000  which  he  owed  on  his  shares.  If  it  stood  there, 
the  matter  is  quite  plain.  But  the  Vice-Chancellor  came  to 
the  conclusion,  principally  from  expressions  in  the  appel- 
lant's  own  affidavits,  that  in  reality  100  additional  paid!-up 
shares  were  allotted  to  him  at  the  time  when  the  conveyance 
was  executed,  and  that  in  reality,  although  he  signed  the 
receipt  admitting  that  he  had  received  £1,000  in  money, 
what  he  really  nad  received  was  100  additional  paid-up 
shares.  Now  there  is  certainly  no  evidence  in  the  books  of 
*the  directors  of  any  allotment  of  such  additional  100  shares, 
neither  is  he  registered  for  the  additional  100  shares,  but  he  is 
only  registered  for  the  original  100  shares  in  respect  of  which 
he  signed  the  memorandum.  I  cannot  hel  j)  coming  to  the  con- 
clusion that  the  expressions  in  his  affidavit  are  merely  inac- 
curate expressions  which  it  is  very  likely  that  persons  might 
fall  into  from  not  seeing  the  exact  legal  effect  of  signing  the 
memorandum.  In  my  opinion  the  burthen  of  proof  is 
clearly  on  the  official  liquidator  to  show  that  there  were 
realljr  allotted  to  the  appellant,  and  that  he  did  accept,  100 
additional  shares  besides' those  in  the  memorandum.  Look- 
iuff  at  that,  I  think  before  the  official  liquidator  can  rely  on 
what  may  very  probably  be  inaccurate  expressions  in .  the 
appellant's  affidavit,  he  should  have  cross-examined  him, 
ana  have  said,  "Did  you  really  mean  by  this  to  say  that 
you  got  100  additional  paid-up  shares?  How  do  vou  ac- 
count for  these  shares  in  the  memorandum?"  If  that  had 
been  done,  I  have  not  the  least  doubt  that  he  would  have 
explained,  and  would  have  said,  "I  considered  that  they 
were  all  the  same  shares,  and  that  there  was  no  additional 
allotment  at  all."  I  entirely  agree  with  the  judgments  that 
have  been  given. 

Solicitors:  Messrs  Satchell  <&  Chappie ;  Messrs.  White  Ji 
Sans. 
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[Law  Reports,  9  Chancery  Appeals,  69.] 
L.a  «k  L.JJ.,  Nov.  18,  26,  1878. 

*Elmer  V.  Greasy.  [69 

[1878    E.     19.] 
Afuvfer — Mortgagee — Redemption  Suit — AecourUs, 

A  defendant  in  a  redemption  suit,  who  admits  that  the  plaintiff  is  entitled  to  a 
decree,  cannot  refuse  to  set  out  in  his  answer  his  accounts  as  mortgagee.  The  rule 
as  to  answering  applicable  to  redemption  suits  is  the  same  as  for  any  other  suits  for 
accounts. 

Order  of  McUinSf  V.C.,  affirmed. 

The  bill  in  this  case  was  filed  by  Robert  Elmer,  as  heir-at- 
law  to  his  father,  William  Elmer,  and  stated  that,  by  an  in- 
denture dated  in  or  about  the  year  1844,  and  made  between 
William  Elmer  and  John  Creasy,  William  Elmer  conveyed 
to  John  Creasy  a  piece  of  land  at  XJpwell,  subject  to  redeinp- 
tion  on  payment  of  £1,800  and  interest.  That  William  El- 
mer died  in  1863  intestate ;  and  that  shortly  afterwards  J. 
Creasy  went  into  the  receipt  of  the  rents  and  profits  as 
mortgagee,  and  continued  so.  That  the  rents  and  profits 
were  far  more  than  sufficient  to  keep  down  the  interest,  and 
that  the  principal  sum  was  very  much  reduced.  That 
Creasy  refused  to  state  what  was  then  due  to  him  as  mort- 
gagee. And  the  bill  prayed  for  an  account  with  rests,  and 
Uiat,  on  payment  of  what  was  due,  the  defendant  Creasy 
might  be  ordered  to  reconvey. 

The  plaintiff  filed  interrogatories,  one  of  which  asked  that 
the  defendant  might  set  forth  a  full,  true,  and  particular 
account  of  all  rents  and  profits  of  the  mortgaged  heredita- 
ments received  by  him,  or  come  to  his  hands  or  to  the  hands 
of  any  person  or  persons  by  his  order  or  for  his  use ;  speci- 
fying the  dates  wnen,  and  the  persons  from  whom,  ana  the 
times  at  which,  he  had  received  the  same  and  every  part 
thereof,  and  how  and  in  what  manner  he  had  applied  each 
and  every  part  thereof. 

The  defendant,  by  his  answer,  stated  that  the  principal 
money  had  not  been  reduced  by  the  surplus  rents,  and  sub- 
mitted that  it  would  be  premature  to  set  forth  the  accounts 
in  the  answer,  and  that  he  was  not  bound  {o  do  so.  That 
the  plaintiff  had  never,  except  by  his  bill,  offered  to  redeem ; 
and  that.the  defendant  had  *never  refused  to  render  an  [70 
account,  or  to  state  the  amount  claimed  by  him  in  respect 
of  the  said  mortgage  debt. 
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The  plaintiff  excepted  to  this  answer  for  insufficiency,  in 
not  having  answered  the  interrogatory  as  to  the  accounts. 
The  Vice-Chancellor  Malins  allowed  tne  exceptions. 

The  defendant  appealed. 

Mr.  Hemming^  in  support  of  the  appeal :  There  is  no 
authority  that  a  mortgagee  is  bound,  in  nis  answer  to  a  bill 
for  redemption,  to  set  out  his  accounts.  The  defendant 
submits  to  a  decree,  and  will  then  account,  which  is  all  that 
can  be  required.  No  discovery  which  these  accounts  would 
give  could  be  of  any  use  to  the  plaintiff,  and  the  defendant 
ought  not  to  be  required  to  go  to  all  this  expense  and  trouble. 
It  might,  and  often  would,  lead  to  great  vexation  and  oppres- 
sion, as  redemption  suits  are  frequently  instituted  by  pau- 
pers. No  doubt  a  trustee  or  executor  must  set  out  his 
accounts  in  his  answer,  but  he  is  in  a  fiduciary  position, 
which  a  mortgagee  is  not. 

Mr.  Ince^  for  the  plaintiff :  The  fact  that  the  accounts 
will  be  taken  under  the  decree  is  no  reason  why  the  defen- 
dant should  not  set  them  out  in  his  answer :  White  v.  Wil- 
liams (*).  This  is  a  redemption  suit,  and  the  plaintiff  will 
have  to  pay  for  the  answer  which  he  requires.  He  has  a 
right  to  Know  the  state  of  the  accounts,  so  as  to  be  able  to 
determine  whether  he  will  go  on  with  the  suit :  Brookes  v. 
Boticher  (") ;  and  whether  ne  can  make  out  a  case  for  an 
account  with  rests,  for  which  at  present  he  has  no  mate- 
rials :  Donovan  v.  Fricker  (") ;  OrmrreU  v.  Bedford  (*). 
The  defendant  does  not  even  state  how  much  he  claims  as 
due  to  him :  Carver  v.  Pinio  Leite  (*).  De  La  Utie  v.  IHci- 
inson  (")  does  not  apply. 

Mr.  Hemming^  in  reply:    It  is  now  admitted  that  the 

?laintiff  is  only  fishing  for  information,  and  wants  to  see 
1]  whether  he  cannot  file  a  better  bill.  The  *court  will 
not  encourage  such  a  practice,  which  may  be  used  as  a 
means  of  extorting  money  by  threatening  to  put  the  defen- 
dant to  the  expense  of  making  out  an  account  which  neces* 
Barily  extends  over  many  years. 

Nov.  35.  Lord  Selborne,  L.C,  now  delivered  the  iudg- 
ment  of  the  court :  The  a  uestion  in  this  case  is  whether  a 
mortgagee  in  possession,  defendant  to  a  bill  for  redemption, 
iidmittiiig  himself  to  be  redeemable,  can  wholly  decline 
answering  interrogatories  as  to  the  state  and  particulars 
of  the  account  which  it  is  one  of  the  objects  of  the  suit 
to  take. 

(*)  8  Ve*,.  198.  (*)  1  Madd.,  269. 

(*)  8  Jur.  (N.S.),  689,  (*)  Law  Rep.,  7  Ch.,  90. 

I       I  I    ,  \m.  («)  3K.  A  J.,  888. 
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We  find  no  authority,  and  we  see  no  reason,  for  treatin^g 
a  redemption  suit  as  subiect  to  any  different  rule  in  this 
respect  from  that  applicable  to  a  suit  for  any  other  kind  of 
accounts  necessary  for  or  consequential  upon  the  principal 
relief  prayed. 

The  question  whether,  before  the  abolition  of  the  masters' 
offices,  (when  exceptions  to  answers  for  insufficiency  were 
heard,  in  the  first  instance,  by  the  masters  and  not  by  the 
court),  a  defendant  to  an  ordinary  suit  for  such  accounts 
could,  by  answer  protect  himself  from  discovery  as  to  the 

Sarticulars  of  the  accounts  prayed,  is  discussed  by  Sir 
ames  Wigram,  in  sections  159  to  185  of  his  work  on  Dis- 
covery, and  by  Mr.  Hare,  in  part  iv.  chap.  i.  of  his  work  on 
the  same  subject,  with  the  usual  ability  of  those  writers. 
The  result  is  that  (although,  during  the  interval  between 
Lord  Kenyon's  appointment  as  Master  of  the  Rolls  and  the 
accession  of  Lora  Eldon  to  the  Chancellorship,  a  different 

Sractice  was  followed  in  certain  cases,  of  which  Jacobs  v. 
^oodTnanQ)  and  Marquis  of  Donnegal  v.  Stewart  r\  are 
examples),  the  true  rule,  as  finally  settled  by  Lord  Eldon 
and  his  successors,  was,  that  a  defendant,  submitting  to 
answer  (even  when  he  altogether  denied  the  plaintiff's  title), 
was  obliged  to  answer  fully,  not  only  as  to  other  matters, 
but  also  as  to  consequential  matters  of  account. 

The  principle  expressed  in  Sir  James  Wigram's  first  pro- 
position Q>  ^t  '^the  right  of  a  plaintiff  to  discovery  is  in 
all  cases  *confined  to  the  question  or  questions  in  the  [72 
cause,  which,  according  to  tne  pleadings  and  practice  of  the 
courts,  is  or  are  about  to  come  on  for  trial,"  might  indeed 
have  seemed  to  justify  the  postponement,  until  an;^  ttie  de- 
cree, of  all  discovery  as  to  items  of  account,  concerning  which 
no  special  relief  was  pra;p^ed ;  especially  ii  Lord  Gifford  was 
right  in  refusing  (as  he  did  in  Law  v.  Hunter  (*)  and  Walker 
V.  Woodward  (*)  to  receive  at  the  hearing,  or  to  enter  in  the 
decree  as  read,  evidence  as  to  such  items. 

It  must  also  be  admitted  that  much  unnecessary  delay 
and  expense  miffht  (and  probably  did,  in  many  cases),  result 
from  the  rule  that  discovery  as  to  such  matters  could  be 
limited  only  by  demurrer  or  plea.  The  rule,  however,  was 
in  fact  established,  both  on  technical  grounds  (which  may 
perhaps  have  lost  some  of  their  force  since  the  removal  of 
the  hearing  of  exceptions  for  insufficiency  from  the  masters 
to  the  court),  and  also  because  a  full  discovery  of  the  de- 

(')  8  Bro.  0.  C.  487,  n.  (*)  1  Rusa.,  100. 

(«)  8  Ves.,  446.  (»)  Ibid.,  107. 

(•)  Wigrani  on  Discovery,  sect  25. 

8  Eng.  Rep.  93 
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tails  of  the  account  mi^ht  in  some  cases  enable  a  plaintiff  to 
take  an  immediate  and  final  decree  at  the  hearing,  for  what, 
on  the  defendant's  own  statement,  might  appear  to  be  due 
to  him ;  and  because,  if  this  part  of  the  discovery  were 
postponed  till  a  later  stage,  tne  plaintiff  might  run  the 
risk  of  losing  it  altogether,  by  death  or  other  intervening 
accidents. 

In  the  Court  of  Exchequer,  when  that  court  exercised 
equity  jurisdiction,  exceptions  to  answers  for  insufficiency 
always  came  immediately  before  the  court  itself ;  and  a  larger 
degree  of  discretion  as  to  the  allowance  or  disallowance  of 
those  exceptions,  according  to  the  view  which  the  court 
might  take  of  their  materiality  to  the  issues  to  be  determined 
at  the  hearing  in  each  particular  case,  prevailed.  After  the 
passing  of  the  act  for  the  abolition  of  the  masters'  offices, 
efforts  were  verjr  soon  made  to  obtain  in  this  court  the  ben- 
efit of  a  limitation  of  the  plaintiff's  right  to  discoveiy  by 
answer,  such  as  had  prevailed  on  the  equity  side  of  the 
Court  of  Exchequer,  and  such  as  had  recommended  itself 
to  the  minds  of  liord  Kenyon  and  Lord  Loughborough.  In 
Swinborne  v.  Ndson  (*)  and  Clegg  v.  Edmcmson  (*),  in  both 
which  cases  I  was  counsel,  this  experiment  was  unsuccess- 
fully made  before  the  late  Master  of  the  Rolls;  nor  is  it 
73]  correct  to  say,  that  those  *decisions  of  Lord  Romillv 
were  ever  reversed  or  overruled  by  the  Court  of  Appeal. 
What  really  happened  in  the  Court  of  Appeal  was,  that  the 
Lords  Justices  succeeded  in  putting  pressure  upon  the  par- 
ties, so  as  to  obtain  their  consent  to  reasonable  terms  for  ex- 
pediting the  hearing,  including  such  admissions  for  the 
purposes  of  that  hearing,  as  their  lordships  thought  suffi- 
cient ;  and  upon  those  terms,  the  exceptions,  or  the  appeals 
from  the  orders  allowing  them  (I  am  not  sure  which,  for 
these  cases  upon  appeal  are  not  reported),  were  ordered  to 
stand  over  till  the  hearing.  Vice-Chancellor  Wood,  in  De 
La  Rue  v.  Dickinson  (^)  (an  exactly  similar  case  to  Swin- 
home  V.  Nelson  {^))^  thought  himself  warranted  hj  those 
precedents  in  making  an  adverse  order,  that  exceptions  for 
insufficiency  should  stand  over  to  the  hearing. 

It  is  manifest,  however,  that  the  question  of  sufficiencv 
or  insufficiency  was  by  that  mode  of  dealing  with  it  evaded, 
and  not  determined.  In  all  those  cases  tne  defendant  bv 
his  answer  had  wholly  denied  the  plaintiff's  title  to  reliet 
They  furnish  in  any  view  of  them,  no  authority  for  the 
claim  of  a  defendant  who  admits  (as  the  defendant  here 

0)  16  Beav.,  416.  (»)  3  K.  <fe  J.,  888. 

(«)  22  Ibid,  126.  {*)  16  Beav..  416. 
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does)  the  plaintiff's  right  to  relief,  to  refuse  all  discovery 
before  the  hearing  as  to  consequential  matters  of  account. 

In  the  case  before  us,  the  plaintiff  asks  by  the  prayer  of 
his  bill  that  the  account  against  the  defendant,  tne  mort- 
gaffee,  may  be  taken  with  rests.  He  has  not  indeed  alleged 
in  nis  bill  any  circumstance  entitling  him  by  the  course  of 
the  court  to  that  particular  relief.  But  if  the  course  of  the 
court  entitles  him  in  this  stage  of  the  suit  to  discovery  as  to 
the  state  of  the  account,  it  would  be  premature  for  us  to 
assume  that  he  may  not  by  means  of  such  discovery  (and 
by  amendment,  if  necessary,  of  his  bill)  be  enabled  to  pre- 
sent to  the  court  at  the  hearing  a  case  requiring  considera- 
tion in  support  of  that  part  of  the  prayer. 

We  are  not  now  called  upon  to  determine  whether  the 
defendant  must,  in  answer  to  these  interrogatories,  set  forth 
as  full  and  detailed  a  statement  of  all  the  items  of  the  ac- 
count as  he  might  be  obliged  to  give  under  a  decree  for 
redemption.  The  court  may  be  trusted  to  exercise  a  proper 
control  over  any  attempt  on  the  plaintiff's  part  to  press  for 
any  such  minuteness  of  discovery  as  *wouid  be  either  [74 
vexatious  or  unreasonable,  as  indeed  it  can  do  in  every  case 
in  which  it  is  satisfied  that  any  kind  of  discovery  is  required 
vexatiously  or  oppressively :  Heade  v.  Woodroqfe  Q.  But 
the  present  question  is,  whether  the  defendant  is  entitled  to 
refuse  to  answer  at  all  before  decree  as  to  these  matters  ? 
The  Vice-Chancellor  has  decided  that  he  is  not,  and  with 
that  decision  we  *  agree.  The  appeal  must  be  dismissed 
with  costs. 

Solicitor  for  the  plaintiff :  Mr.  T.  M.  Wilkin. 
Solicitors  for  the  defendant :   Messrs.  HensToan  &  Nich" 
oUon. 

(1)  24  Beav.,  421. 


[Law  Reports,  9  Chancery  Appealn,  74.] 
L.C.AL.J.M.,  Dec.  5,  19, 1878. 

In  re  O'Reardon. 

JonU  Banhruptof — Separate  Banhrupteie$ — Ditiributhn  of  AsuU—lruh  Banhrupky, 


Ireland 


Ireland;    tney  were  tnen    lointiy  adjudicated    DanKrapts  in   Ireland.      Most   of 
the  joint  creditors  were  in  England,  and  a  considerable  part  of  the  assets  was  in 


One  of  two  partners  was  adjudicated  bankrupt  in  England,  and  the  other  in 
thejr  were  then  ^intly  adjudicated    bank 

I  Joint 
England : 

Held,  that  the  assets  in  England  would  not  be  handed  over  to  the  assignees  in  the 
joint  bunkruptcy. 

The  effect  of  a  joint  abjudication  after  separate  adjudications,  discussed. 


Digitized  by  V:iOOQIC 


740  CHANCERY  APPEALa  [L.  R. 

iiw  '»  In  re  O'BeardoiL  L.C.  A  L.  J.M. 

In  this  case  Daniel  O'Reardon,  in  England,  and  Maria 
Murphy,  in  Ireland,  had  carried  on  business  in^mrtnership. 
O'  Reardon  assigned  his  proi)erty  to  trustees  in  England,  and 
was  afterwards  adjudicated  a  bankrupt  in  England.  Maria 
Murphy  was  adjudicated  bankrupt  in  Ireland,  and  then 
they  were  jointly  adjudicated  bankrupts  in  Ireland,  the 
same  persons  being  appointed  assignees  as  were  assignees 
under  Maria  Murphy^s  bankruptcy.  The  assi^ees  in 
Ireland  applied  to  the  Court  of  Bankruptcy  in  England 
to  have  certain  money  in  England  belonging  to  the  joint 
estate  remitted  to  them  in  Ireland.  The  Itegistrar  in  ^nk- 
ruptcy  refused  to  make  the  order,  and  the  assignees  in  Ire- 
land appealed. 

The  facts  of  the  case  are  fully  stated  in  the  judgment 
below. 

Mr.  Winslow,  in  support  of  the  application,  contended 
75]  that  when  *there  was  a  joint  bankruptcy,  the  assets 
ought  to  be  distributed  under  it.  He  cited  JSx  parte  Pem- 
bertonO) ;  jSt  parte  Hawson  (') ;  Bx  parte  Dighy(^) ;  Ex 
parte  Vridland{*).  Moreover,  the  balance  of  convenience 
was  in  favor  of  distribution  in  Ireland. 

Mr.  De  OeXj  Q.C.,  and  Mr  Warminqton^  for  the  trustees 
of  the  deed  of  assignment,  cited  Barker  v.  Ooodair  (*)  Ex 
parte  drew  (•) ;  Ex  parte  Brown  ('). 

Mr.  Menriqv^Sy  for  the  trustee  under  O' Reardon' s  bank- 
ruptcy. 

Mr.  Oilly.  for  other  parties. 

Mr.  Winslow,  in  reply ;  It  would  be  very  inconvenient  for 
the  assignee  of  one  partner  to  distribute  tne  assets  amount 
the  joint  creditors.  The  joint  bankruptcy  ought  to  prevail, 
and  the  prior  bankruptcy  does  not  interfere  with  it: 
Morgan  v.  Knight  Q. 

Dec.  19.  Sir  G.  Mellish,  L.J.:  This  was  an  appeal 
from  an  order  of  Mr.  Registrar  Brougham,  by  which  he 
refused  an  application  of  the  assignees  of  Daniel  0' Reardon 
and  Maria  Murphy,  under  an  adjudication  by  the  Court  of 
Bankruptcy  in  Ireland,  that  it  might  be  declared  that  a  sum 
of  £4,227  95. ,  deposited  in  theXiondon  and  Westminster 
Bank  in  the  names  of  Samuel  Bevington,  Michael  Dixon, 
James  Pudney,  and  Samuel  Burrows,  in  pursuance  of  an 
order  of  the  London  Court  of  Bankruptcy  d!ated  the  25th  ol 
February,  1873,  and  being  the  proceeds  of  the  sale  of  certain 

Q)  1  M.  D.  <fe  D.,  190.  (»)  11  Vea.,  78. 

I')  1  V.  <fe  B.,  160.  (•)  16  Vea.,  236. 

(»)  1  Dea.,  841.  0)  1  V.  A  B.,  60. 

(*)  2Ro80.  164.  (»)  16  C.  B.,(N.S.),  669. 
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goods  bv  Messrs.  Bevington  &  Morris  referred  to  in  the 
said  order,  forms  part  of  the  estate  of  Daniel  O'Reardon 
and  Maria  Murphy ;  and  that  all  necessary  persons  might 
be  directed  to  pay  such  sum  to  the  applicants. 

Daniel  O'Reardon  and  Maria  Murphy  carried  on  business 
as  hide  and  skin  merchants  in  England  and  Ireland; 
O'Reardon  manaein^  *the  business  in  London,  and  [76 
Mrs.  Murphy  in  Duolin.  In  November,  1872,  O'Reardon 
committed  an  act  of  bankruptcy  bj  executing  an  assign- 
ment of  all  his  estate  and  effects  to  Michael  Dixon  and  James 
Pudnev,  fco  be  equally  divided  amongst  all  his  creditors. 

On  the  22d  of  iJ^ovember,  a  petition  was  presented  against 
him  in  the  London  Court  of  Bankruptcy,  and  on  the  20th 
of  December  he  was  there  adjudicated  a  bankrupt.  Samuel 
Burrows  was  appointed  trustee.  Messrs.  Bevington  & 
Morris,  auctioneers,  sold  a  large  quantity  of  skins  belonging 
to  the  firm,  under  the  orders  of  the  trustees  of  the  deed,  for 
the  benefit  of  creditors,  and  realized  therefrom  the  sum  of 
£4,227  9s. ;  and  on  the  26th  day  of  February,  1873,  the 
court,  on  their  application  asking  that  the  court  would 
determine  to  whom  the  said  sum  snould  be  paid,  made  an 
order  that  this  sum  should  beplaced  to  a  deposit  account  in 
the  London  and  Westminst<er  Bank,  in  the  names  of  the  above- 
named  Samuel  Bevington,  Michael  Dixon,. James  Pudney 
and  Samuel  Burrows.  Dixon  and  Pudney,  the  trustees  of 
the  deed  of  assignment,  were  not  parties  to  this  order,  but 
they  had  notice  given  to  them  that  the  money  was  placed  in 
their  names  jointly  with  others.  Mrs.  Murphy  was  served 
with  notice  of  the  application,  but  did  not  api)ear.  On  the 
1st  of  Februarr,  1873,  Mrs.  Murphy  was  adjudicated  a 
bankrupt  in  Ireland,  and  the  appellants  were  appointed  her 
assignees. 

O'Reardon  went  over  to  Ireland,  and  on  the  10th  of  Feb- 
ruary O'Reardon  &  Murphy  were  jointly  adjudicated  bank- 
rupts in  Ireland,  and  the  appellants  were  appointed  assignees 
of  the  joint  estate  also. 

The  question  we  have  to  determine  is,  whether  the  £4, 227  9^. , 
which  are  unquestionably  joint  assets  of  O'Reardon  & 
Muiyhy,  ought  to  be  paid  over  to  the  Irish  assignees.  The 
Registrar  decided  that  he  had  no  jurisdiction  to  make  the 
order,  upon  the  ground  that  Mr.  Dixon,  one  of  the  trustees 
of  the  deed  of  assignment,  and  one  of  the  persons  in  whose 
names  the  money  was  deposited,  refused  to  submit  to  the 
jurisdiction  of  the  court,  and  the  Registrar  thought  that  he 
had  no  jurisdiction  to  make  a  compulsory  order  against 
Mr.  Dixon  in  favor  of  the  Irish  assignees. 
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.  I  will  first  consider  in  whom  the  legal  right  to  sue  for  the 
£4,227  9*.  is  vested.  It  is  clear  that,  bv  the  adjudication 
a^inst  O'Reardon,  the  trustees  of  O'Keardon,  and  Mrs. 
77]  Murphy  became  *tenants  in  common  of  the  joint  assets. 
When  Mrs.  Murphy  was  adjudicated  a  bankrupt,  and  the 
appellants  were  appointed  her  assignees,  the  joint  assets 
were  vested  in  the  English  trustee,  and  the  Irish  assignees, 
as  tenants  in  common.  And  we  are  of  opinion  that  the  sub- 
sequent joint  adjudication  against  O'Keardon  &  Murphy 
could  not  affect  the  title  of  the  English  trustee,  and  that  the 

i'oint  assets  remained  vested  in  the  English  trustee,  and  the 
rish  assignees,  as  tenants  in  common. 

Now  the  main  question  to  be  determined  is,  whether  the 
JB4,227  9*.  ought  to  be  divided  among  the  joint  creditors,  bv 
the  English  trustee  or  by  the  Irish  assignees.  If  the  Englisn 
trustee  is  the  proper  jHjrson  to  distribute  the  monev,  we 
think  the  court  has  power,  under  the  72d  section  oi  the 
Bankruptcy  Act,  1869,  to  order  the  money  to  be  handed 
over  to  the  English  trustee,  and  if  the  monev  ought  to  be 
distributed  by  tne  Irish  assignees,  we  think  that  the  court 
would  have  jurisdiction,  under  the  74th  section,  to  order  the 
money  to  be  handed  over  to  them,  provided  a  proper  order  of 
the  Irish  court  was  made  asking  the  aid  of  the  English  court 

It  is,  however,  necessary  to  consider  whether  a  sufficient 
order  has  been  made  by  the  Irish  court,  unless  the  Irish 
assignees  are  the  proper  persons  to  distribute  the  funds,  and 
I  wm  therefore  proceed  to  consider  that  question. 

There  is  ^reat  difficulty  in  determining  what  is  the  |)recise 
effect  of  a  joint  adjudication  against  several  partners  issued 
after  a  separate  adjudication  against  one  of  them.  In  the 
time  of  Lord  Hardwicke,  as  Lord  Eldon  says  in  several 
judgments,  joint  and  several  commissions  were  worked 
together ;  but  since  the  time  of  Lord  Eldon,  if  not  before, 
the  practice  has  been  either  to  supersede,  or  at  least  to 
impound,  one  of  the  two  commissions.  The  ordinary  prac- 
tice has  been  to  supersede  or  impound  the  separate  commis- 
sions on  the  ground  that  the  joint  assets  could  be  best 
distributed  under  the  joint  commission,  and  in  Ex  .parte 
Pemberton  Q)  such  an  order  was  said  to  be  quite  of  course. 
This  practice  of  superseding  or  impounding  the  separate 
commission  seems  to  prove  that,  as  lon^  as  the  sej^arate 
commission  remained  in  full  force,  the  joint  commission 
78]  could  not  be  worked.  The  *joint  assets  were  not  vested  in 
the  joint  assignees.  If  the  joint  commission  was  not  wholly 
void,   at  any  rate  the  joint  assignees   and    the   separate 

(')  1  M.  D.*D.,190. 
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assignees  were  tenants  in  common  of  the  joint  estate.  In 
Mx  parte  Cridland  (*)  Lord  Eldon  refused  to  supersede  a 
joint  commission,  on  account  of  a  previous  separate  com- 
mission in  Ireland  against  one  of  the  bankrupts,  out  he  gives 
no  positive  opinion  as  to  the  effect  or  even  as  to  the  vahdity 
of  the  joint  commission.  He  says  Q,  "  It  is  too  much  for 
me  to  supersede  this  commission.  The  bankrupt  may  try- 
it,  and  due  attention  will  be  given  to  the  difficulties  with 
which  the  question  is  surrounded.''  Now,  in  the  present 
case,  it  seems  impossible  either  to  supersede  or  to  impound 
the  separate  adjudication  in  England :  and  indeed  we  are 
not  asked  to  do  so.  The  separate  creditors  of  O'Reardon 
are  plainly  entitled  to  have  the  proceedings  against  him 
contmued  in  the  ordinary  way.  Then  if  tne  adjudication 
against  O'Reardon  cannot  be  superseded  or  impounded,  the 
consequence  is  that  the  Irish  assignees,  notwithstanding  the 
joint  adjudication,  have  no  better  title  to  the  joint  assets  than 
the  English  trustee.  Any  action  or  suit  to  recover  the  joint 
assets,  whether  in  England  or  Ireland,  ought  to  be  brought 
by  them  both.  The  case,  indeed,  seems  to  be  the  same  as  if 
there  had  been  no  joint  adjudication  in  Ireland,  but  only  a 
separate  adjudication  against  Mrs.  Murphy. 

On  the  simple  ground  of  convenience,  there  is  certainly  no 
more  reason  why  the  English  joint  assets  should  be  sent  to 
Ireland  than  wny  the  Irish  joint  assets  should  be  sent  to 
England.  The  English  adjudication  was  first,  the  greater 
number  of  the  joint  creditors  live  in  England,  and  there  are 
considerable  assets  ready  for  distribution  in  England. 

On  the  whole,  we  are  of  opinion  that  the  order  of  the 
Registrar  should  be  affirmed,  but  we  think  that  this  is  not  a 
case  for  costs. 

Lord  Selbobne,  L.C.,  concurred. 

Solicitors  for  the  appellants :  Messrs.  LinJclaler  &  Co, 

Solicitors  for  the  respondents :  Mr,  A.  G.  Ditton;  Messrs. 
Abrahams  &  JRoffey. 


[Law  reports,  9  Chancery  Appeals.  79.] 
L.JJ.,  July  24,  26 ;  Dec  2,  1878. 

*Cavandeb  V.  Bulteel.  [79 

[1871     C.    7.] 

Comirudive  Notice — Oceupaiion — Partnership — Tefumls  in  Common. 

C.  and  B.,  tenants  in  common  in  fee,  in  eqnal  shares,  of  a  raessnage  and  premises, 
entered  into  partnership,  and  it  was  agreed  bv  the  articles  that  this  property  should 
be  partnership  assets ;  and  it  became  the  place  where  the  business  of  the  firm  was 

(')  2  Rose,  lfi4.  (»)  2  Rose,  169.     • 
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carried  <m.  After  thU  B.  made  a  legal  mortgage  ia  fee  of  one  moiety  to  aecBR  hu 
private  debt  to  a  person  who  knew  that  the  property  was  the  place  of  boaBen  of 
tlie  fSrm.  Some  years  afterwards  B.  abeconded,  and  C.  was  obliged  to  pay  the  <kbli 
of  the  firm,  aU  of  which  had  been  contracted  since  the  mortgage,  and  a  Ittge  bduMe 
thns  became  due  to  him: 

Sdd,  that  as  the  mortgagee,  when  he  took  his  securi^,  knew  that  the  finn  mg  is 
possession  of  the  property,  he  had  oonstmctiYe  notice  of  the  title  of  the  partoenim, 
and  that  his  claim  most  be  postponed  to  that  of  C;  and  that  the  drcnmstanoe  af£ 
debts  paid  by  C.  having  been  incurred  since  the  mortgage  did  not  affect  the  csbbl 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Ae 
late  Vice-Chancelior  Wickens. 

By  indenture  dated  the  29th  of  December,  1863,  a  freehold 
property  in  Plymonth  was  limited  to  such  uses  and  mxm 
Bucn  trusts  as  H.  Bewlay  and  the  plaintiff  should  by  cfoed 
jointly  appoint,  and  in  demul t  of  appointment  as  to  one  moietr 
to  the  common  uses  to  bar  dower  m  favor  of  H.  Bewlay,  and 
as  to  the  other  moietv  to  like  uses  in  favor  of  the  plaintiff. 

Bewlay  and  the  plaintiff  erected  on  the  property  a  manu- 
factory and  other  building  and  entered  into  partnershipas 
tobacco  manufacturers  and  snuff  and  cigar  merchants  upon 
the  terms  contained  in  articles  dated  the  8d  of  Becemb^, 
1864,  under  which  these  premises  were  partnership  property. 
The  business  of  the  partnership  was  carried  on  there. 

On  the  1st  of  June,  1866,  Bewlay  morfa^a^ed  his  moiety  of 
the  property  to  the  defendants,  Bulteel  and  others,  carrying 
on  business  as  bankers,  to  secure  the  balance  due  from  him 
to  them  on  his  private  account,  and  handed  over  the  deed  of 
December,  1863.  The  mortMge  deed  recited  the  convey- 
ance to  Bewlay  and  the  plaintiflc  without  referring  to  the  part- 
80]  nership  between  them,  and  *the  property  was  described 
as  being  in  the  occupation  of  Bewlay,  and  used  by  him  for 
carrying  on  his  busmess  as  a  tobacco  manufacturer. 

In  June,  1870,  Bewlay  absconded,  owing  to  the  bankers  on 
his  private  account  a  sum  exceeding  the  value  of  the  mort- 
gaged property.  The  plaintiff  was  called  upon  to  pay  the 
debts  of  the  partnership,  and  paid  them  all  to  a  considerable 
amount,  the  result  being  that  a  large  sum  was  due  to  him 
on  the  partnership  accounts,  and  this  property  was  the  only 
partnership  asset  remaining.  He  then  filed  his  bill  against 
Bewlay  and  the  bankers,  ^eging  that  the  bankers,  at  the 
time  wjien  they  took  the  mortgage,  had  full  notice  that  the 
plaintiff  was  a  partner  in  the  firm  of  Bewlay  &  Co.,  and 
that  the  property  was  in  the  joint  occupation  of  Bewlay  and 
the  plaintiff,  and  that  the  bankers  made  no  inquiry  of  the 
plaintiff  whether  it  was  partnership  property,  and  had,  at 
the  date  of  the  mortgage,  notice  that  it  was  partnership 
property.     Tlie    bill   prayed    for    the    usual    partnership 
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accounts,  and  to  have  it  declared  that  the  plaintiff  was 
entitled  to  be  paid  what  should  be  found  dxie  to  him  on 
taking  the  accounts,  in  priority  to  the  mortgage  of  the 
bankers. 

That  the  bankers,  who  were  also  the  bankers  of  the  firm, 
knew  Cavander  to  be  a  partner  when  they  took  the  mort- 
gage, was  not  in  dispute,  but  it  did  not  clearly  appear  on 
the  evidence  that  they  knew  the  property  to  be  in  the  occu- 
pation of  the  firm. 

Vice-Chancellor  Wickens  made  a  decree  dismissing  the  bill 
as  against  the  bankers  (*),  declaring  the  partnership  oetween 


Si 


;|)  Maixsh  10. 

sm  John  Wickbns,  V.C.  :  The-  de- 
fendants Bulteel,  who  aie  the  sabstan- 
tial  defendants  in  this  case,  are  mort- 
gagees from  the  defendant  Bewlay  (who 
has  absconded)  of  one  undivided  moiety 
of  premises  in  Raleigh  Street,  Ply- 
month  ;  their  mortgage  deed,  which  is 
dated  the  1st  of  Jane,  1806,  purports  to 
convey  a  legal  fee  simple,  and  seems  to 
have  done  so. 

Cavander,  the  plaintiff  and  owner 
of  the  other  moiety  of  the  premises, 
was  in  partnership  with  Bewlay  in  the 
trade  of  tobacco  manufacturers  and 
wholesale  snufE  and  cigar  merchants. 
They  had  bought  the  land  in  Raleigh 
Street,  which,  by  a  deed  of  the  29th 
of  December,  lS6d,  was,  subject  to  a 
general  power  of  appointment  in  the 
two,  conveyed  to  tnem  (in  effect)  as 
tenants  in  common,  and  had  erected 
on  it  premises  for  the  purpose  of 
their  business.  Then  a  partnership 
was  constituted  by  articles  dated  the 
8d  of  December,  1864,  which  made 
the  premises  partnership  proper^.  The 
partnership  was  dissolved  in  1870,  and 
it  may  be  taken  that  the  premises  in 
Raleigh  Street  are  substantially  the 
only  partnership  property  remaining ; 
that  all  the  debts  of  the  firm  have 
been  paid ;  and  that  on  the  account 
between  the  partners  there  is  a  large 
sum  due  to  Cavander.  This  he  claims 
to  have  paid  out  of  the  Raleigh  Street 
property  in  priority  to  Bulteel's  mort- 
gage- 
As  Cavander's  title  to  what  Bewlay 
mortgaged  is  merely  eauitable,  he  must 
show  that  the  Bulteels  had  notice  of 
it,  in  order  to  establish  priority  over 
their  legal  title.  Actual  notice  he  has 
failed  to  prove  against  them,  and  the 
question  in  the  case  is,  whether  he  has 
8  Exo.  Hkp.  94 


shown  them  to  be  afEeeted  with  oon- 
structive  notice. 

The  bin,  as  I  understand  it,  asserts 
that  the  Bulteels  (who  undoubtedly 
knew  that  Bewlay  and  Cavander  were 
partners)  were  aware  that  the  premises 
in  Raleigh  Street  were  in  their  Joint 
occupation,  and  suggests  that  at  any 
rate  they  ouffht  to  have  inquired  of 
Oavander  whether  he  claimed  any 
interest  in  them  before  taking  the 
mortgage.  The  latter  proposition  (as 
distinct  from  the  former)  seems  entitled 
to  no  weight  It  is  not  the  duty  of 
a  purchaser  from  one  tenant  in  com- 
mon in  fee  to  inquire  into  the  title  of 
the  co-tenant  or  co-tenants,  even  where 
the  tenancy  in  common  is  subject  to  a 
general  power  of  appointment  And  it 
would  be  dangerous  to  hold  that  there 
is  a  difference  in  that  respect  where 
the  tenants  in  common  are  partners. 
To  do  that  would,  I  think,  be  to  extend 
the  doctrine  of  constructive  notice, 
which,  according  to  WiUon  v.  Hart 
(Law  Rep.,  1  Ch.,  463)  and  Ware  v. 
Lord  EgmoiU  (4  D.  M.  &  G..  460),  it 
would  be  improper  to  do. 

It  is  argued,  however,  that  if  the 
bankers  knew  that  the  firm  was  in 
possession  of  the  property  the  case 
might  fall  within  the  well-known  doc- 
trine of  Daniels  v.  Damson  (16  Ves., 
249),  of  James  v.  LUhfleld  (Law  Rep., 
9  Eq.,  51),  and  many  other  cases,  in 
whicn  it  has  been  laid  down  that  no- 
tice of  possession  is  in  some  cases  notice 
of  the  possessor's  whole  title.  But 
I  think,  after  considerable  hesitation, 
that  I  cannot  consider  this  knowledge 
as  brought  home  to  the  bankers.  The 
allegation  that  they  knew  it  to  be  in 
the  possession  of  the  firm  as  a  firm, 
is  expressly  made  in  the  original  bill 
and  denied  by  the  answer,  as  I  read  it. 
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81]  the  *plaintifl  and  Bewlay  dissolved  as  from  June,  1870, 
and  directing  the  usual  accounts.    The  plaintiff  appealed. 
82]    *It  was  admitted  by  the  plaintin  that  at  the  time 
when  Bewlay  absconded  there  were  no  debts  owing  from 
the  firm  which  were  due  when  the  mortgage  was  made. 

The  appeal  was  opened  at  some  length  on  the  24th  and 
36th  of  July,  and  their  lordships,  not  being  satisfied  on  the 
evidence  wnether  the  bankers  at  the  time  of  the  mortgage 
knew  that  the  mortj^ed  property  was  the  business  premises 
of  the  firm,  directed  that  if  they  disputed  this  they  should 
attend  to  be  cross-examined.  They  attended  accordingly, 
on  the  2d  of  December,  and  admitted  that  when  they  took 
the  mortj^e  they  were  aware  that  the  business  of  the  firm 
was  carnea  on  upon  the  property. 

Mr.  Lindley^  Q.C.,  and  Mr.  Jason  Smithy  for  the  plaintiff, 
in  suppNort  of  the  appeal :  This  case  is  governed  by  Daniels 
V.  Damson  (*),  which  decides  that  where  property  is  in  the 
occupation  of  any  one,  that  gives  notice  of  all  his  rights. 
Here  the  property  was  in  the  possession  of  the  firm  qud  firm, 
and  the  bankers  therefore  had  notice  of  the  rights  of  the 
firm.    Holmes  v.  Powell  (*)  carries  out  the  same  principle. 

[The  LoBD  Justice  James  :  I  am  not  preparea  to  go  the 
length  of  all  the  dicta  in  that  case ;  it  is  difacult  to  see  how 
a  possession  of  which  there  are  no  visible  signs  can  put  a 
purchaser  on  inquiry,  and  so  affect  him  with  notice.] 

We  are  not  driven  to  rely  on  the  doctrine  going  so  far  as 
that,  for  the  bankers  here  knew  of  the  possession  by  the  part- 
ners as  partners.  James  v.  Lichfield  (*)  applies  the  doctrine 
of  Daniels  v.  Damson. 

Mr.  Bristowe^  Q.C.,  and  Mr.  BaJtten^  for  the  bankers :  We 
submit  that  it  would  be  a  dangerous  extension  of  the  doc- 
trine of  constructive  notice  to  hold  that  when  two  persons 
to  whom  property  has  been  conveyed  as  tenants  in  common. 

There  is  no  proof  of  it,  except  the  mere  demption,  but  if  the  plaintiff  asks  it  I 
unexplained  assertion  of  divander  in  will  give  him  the  ordinary  decree  for 
his  affidavit  of  the  24th  of  July,  1871,  redemption  against  the  Bulteels  and 
as  to  which  he  was  not  cross-exatnined,  Harris,  their  trustee.     If  not,  the  bill 
but  to  which  in  any  case  no  weight  can  against  those  defendants  will  be  dis- 
be  attributed,  and  the  mortgage  deed  missed  with  costs.    As  against  Bewlay, 
itself  states  the  mortgaged  property  to  the  plaintiff  is  entitled  to  a  decree  In 
be  in  the  occupation  of  Bewlay.     The  the  terms  of  the  first  and  second  para- 
onus  of  showkig  notice  is  clearly  on  graphs  of  the  prayer,  with  the  addition 
the  plaintiff,  and  I  think  that  he  has  of  an  inquiry  as  to  what  assets  of  the 
not    discharged   it.      That    being   my  partnership  there  are,  and  with  a  reser- 
view,   it    is    unnecessary   to    consider  vation  of  further  consideration, 
whether  the  rule  in  Daniels  v.  Davi-  (*)  16  Yes.,  249. 
wn  (16  Ves.,  249)  would  have  extended  (<)  8  D.  M.  4  G.,  572. 
to  such  a  casei  as  this.  (^)  Law  Rep.,  9  Eq.,  61. 
The  bill  containR  no  prayer  for  re- 
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are  in  the  occupation  of  it,  a  person  dealing  with  one  of  them 
is  to  be  held  to  have  notice  of  arrangements  between  them 
which  affect  their  rights  inter  se.  In  j)aniels  v.  Damson  the 
property  was  in  the  possession  of  some  one  else,  but  where 
two  owners  are  in  possession,  *why  should  any  one  be  [83 
called  upon  to  look  beyond  the  deed  under  which  they  de- 
rive title  ?  The  deed  describes  the  property  as  the  occupa- 
tion of  Bewlav,  and  this  statement  would  exonerate  the 
bankers  from  further  inquiry :  Jones  v.  Smith  {').  Then  the 
debts  which  the  plaintiff  has  paid  did  not  exist  when  the 
mortgage  was  taken. 

[The  Lord  Justice  James  :  I  am  of  opinion  that  that  is 
perfectly  immaterial.  If  the  property  was  partnership  prop- 
erty, and  the  defendants  had  notice  of  its  being  so,  it  must 
as  against  them  be  applied  in  payment  of  partnership  debts, 
whether  contracted  before  or  after  their  security. 

The  Lord  Justice  MELLiSH'concurred.] 

We  contend,  further,  that  the  plaintiff  has  bv  his  conduct 
excluded  the  rule  as  to  constructive  notice.  BLe  allowed  the 
deed  to  remain  in  the  possession  of  his  copartner,  though 
there  was  nbthing  on  the  face  of  it  to  show  tnat  the  partner- 
ship had  any  interest  in  the  property :  Pitcher  v.  Rawlins  (*). 

Sir  W.  M.  James,  L.J.:  The  evidence  candidlv  given  oy 
the  bankers  this  morning  as  to  the  extent  of  their  knowledge 
removes  the  ground  on  which  alone  the  Vice-Chancellor  de- 
cided this  case.  His  honor  thought  that  on  the  materials 
before  him  it  was  not  made  out  that  the  bankers,  at  the 
time  when  the  mortgage  was  taken,  had  notice  that  the  firm 
of  Bewlay  &  Co.,  qud  firm,  was  in  possession  of  the  prem- 
ises. It  is  now  admitted  that  the  oankers  knew  this  to  be 
the  case.  The  question  is  whether  this  constitutes  notice  of 
the  rights  of  the  partners  as  between  themselves  in  this  prop- 
erty. I  am  of  opinion  that,  in  holding  that  it  does,  we  are 
not  extending  the  rule  in  Daniels  v.  Damson  (*),  that  if  a 
person  is  in  possession  of  property,  notice  of  the  title  under 
which  he  is  in  possession  must  be  attributed  to  every  one 
who  deals  with  that  property.  It  was  urged  that  this  rule 
cannot  apply  where  two  persons  who  are  tenants  in  common 
of  property  are  carrying  on  business  upon  it ;  but  the  titie 
of  the  partnership,  qud  partnership,  is  quite  a  distinct  thing 
from  the  legal  title  to  the  freehold.  The  partnership  *is  [84 
a  distinct  tiling ;  the  partnership  must  oe  presumed  to  be 
legally  in  possession  of  the  entirety  of  the  property  for  the 

Eurposes  of  the  trade,  and  therefore,  qvA  partnership,  to 
ave  some  interest  in  the  entirety.     The  same  result  then 

(»)  1  Ph.,  244.  (»)  Law  Rep.,  7  Ch.,  259.  (»)  16  Ves.,  2t9. 
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mnst  follow  as  in  other  cases  where  a  person  is  in  possession 
of  property — every  one  who  deals  with  a  third  party  in 
respect  of  that  property  is  put  upon  inquiry  what  the  interest 
of  the  person  in  possession  is.  It  is  admitted  that  the  rule 
would  nave  applied  if  Bewlay  had  been  sole  owner,  or  if 
there  had  been  a  third  partner  who  was  not  one  of  the  ten- 
ants in  common ;  but  it  is  difficult  to  suggest  any  reason  why 
the  circumstance  that  the  tenants  in  common  are  the  same 
persons  as  the  j)artners  should  make  any  diflference.  There 
was  a  partnership  firm  in  possession,  ana  that  put  the  bank- 
ers on  mquiry  as  to  the  interest  of  the  firm  even  more  strongly 
than  the  purchaser  was  put  upon  inquiry  in  Daniels  v.  Dor- 
msoni^).  Then  it  was  urged  that  the  plaintiff  had  been 
ffuilty  of  negligence  by  allowing  the  deed  to.  come  into  the 
nandB  of  a  i)erson  by  whom  the  bank  was  deceived ;  but  I  can 
see  no  groun*f  or  imputing  negligence  to  the  plaintiff  because 
he  did  not  take  steps  to  prevent  his  partner  from  getting  pos- 
session of  the  deeds  relating  to  the  partnership  property. 
The  plaintiff,  in  my  opinion,  is  entitled  to  the  relief  ne  seeks. 

Sib  G.  Msllish,  L.J.:  I  am  of  the  same  opinion.  I 
should  be  sorry  to  extend  the  doctrine  of  constructive  no- 
tice, but  the  present  case  appears  to  me  distinctiy  within  the 
authority  of  Daniels  v.  Danison,  The  bankers  knew  that 
the  plaintiff  and  Bewlay  were  originally  tenants  in  common 
of  this  property,  that  after  the  conveyance  of  it  to  them 
they  had  entered  into  partnership,  and  that  the  partnership 
business  was  being  carried  on  upon  the  premises.  Now  pai't- 
ners  cannot  carry  on  the  partnership  business  upon  property 
of  which  they  are  tenants  in  common  without  some  bargain 
as  to  the  use  of  it  for  the  purposes  of  the  partnership.  Tnere 
may  be  a  bar^in  that  it  shall  be  used  for  the  purposes  of 
the  partnership  during  the  partnership  term,  and  that  the 
partnership  shall  have  no  further  interest ;  or  it  may,  as 
m  the  present  case,  be  made  part  of  the  assets  of  the  firm ; 
or  there  may  be  some  other  bargain;  but  a  bargain  of 
85]  *some  Kind  there  must  be.  A  person,  therefore,  who 
knows  that  the  property  is  occupied  for  the  purposes  of  the 
partnership  business  has  notice  that  the  part  owners  have 
made  some  bargain  about  it  which  gives  each  an  interest  in 
the  moiety  belonging  to  the  other,  and  he  is  put  upon  in- 
quiry what  the  extent  of  that  interest  is.  I  agree,  therefore, 
that  the  claim  of  the  plaintiff  for  what  is  due  him  on  the 
balance  of  the  partnership  accounts  has  priority  over  the 
mortgage  to  the  oankers. 

Soficitors :  Mr.  WeaU;  Messrs.  Wedldke  &  Letts. 

Q)  16  Ves.,  249. 
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[Law  Reports,  9  Chancery  Appeals,  85.] 
L.JJ.,  Nov.  8,  16,  22;  Dec  6,  1873. 

Beall  V.  Smith. 

[1871    B.     268.] 
Suit  by  Penon  of  Urumind  Mind  not  found  ao  by  Inquisition — Lmaey-^Next  FriemL 

B.  haying  become  of  misonnd  mind,  his  family  applied  to  S.,  his  agent,  to  render 
accounts.  3.  consulted  his  solicitors,  M.  A  P.,  who  in  August,  1871,  filed  a  bill  in 
the  name  of  B.  by  a  next  Mend,  who  was  a  stranger  to  the  family,  against  S.  for  an 
account  A  receiver  was  appointed,  and  in  December,  1871,  without  notice  to  the 
family,  the  cause  was  heard  as  a  short  cause,  and  a  decree  made  directing  accounts 
and  Inquiries.  In  March,  1872,  B.  was  found  lunatic,  of  which  M.  <fe  P.  had  full 
notice.  On  the  8th  of  June,  1872, 'the  chief  derk  made  his  certificate,  and  on  the 
29th  of  June,  1872,  the  cause  was  heard  on  further  con^deration,  and  an  order  made 
directing  the  costs  of  both  parties,  as  between  solicitor  and  cUent,  to  be  paid  out 
of  the  moneys  in  the  hands  of  the  receiver.  In  the  accounts  of  the  receiver  as  passed 
were  also  included  considerable  sums  for  his  poundage  and  for  the  employment  of 
an  accountant  to  investigate  the  books.  Some  time  after  the  order  on  further  con- 
sideration a  committee  was  appointed  in  the  lunacy : 

Held,  (varying  the  order  of  Wickens,  V.C),  on  petition  by  the  lunatic  and  his 
committee,  uiat  all  the  proceedings  in  the  suit  after  the  appointment  of  a  receiver 
were  unauthorized  and  improper,  and  that  all  proceedings  after  the  finding  on  the 
inquisition  were  irregular  and  void,  and  that  M.  &  P.  must  make  good  to  tne  luna- 
tic s  estate  the  sums  paid  to  the  accountant,  and  the  sums  paid  to  themselves  and 
the  defendant's  solicitors  for  costs  (less  the  costs  up  to  the  appointment  of  the 
receiver),  and  must  pay  the  costs  of  the  petition,  both  before  the  Vice-Chancellor 
and  the  Court  of  Appeal,  as  between  solicitor  and  dient. 

This  was  an  appeal  by  a  lunatic  and  his  committee  from  an 
order  of  the  late  Vice-Chancellor  Wickens,  made  on  a  petition 
presented  *by  them  with  the  sanction  of  the  Master  [86 
m  Lunacy,  and  graying  in  effect  that  certain  proceedings 
and  orders  in  a  suit  instituted  in  the  name  of  the  lunatic  by 
a  next  friend  might  be  declared  to  be  improper  and  unau- 
thorized, and  that  the  solicitor  by  whom  tney  had  been  con- 
ducted and  obtained  might  indemnify  the  lunatic's  estate 
from  the  costs  occasioned  thereby. 

The  following  statement  of  the  facts  is  taken,  without  any 
variation  of  substance,  from  the  judgment  of  the  Lord  Jus- 
tice James : 

In  July,  1871,  the  lunatic,  Mr.  Beall,  was  found  by  the 
police  wandering  about  the  streets,  was  taken  before  the 
magistrates,  and  after  the  requisite  medical  examination, 
was  placed  by  them  in  a  lunatic  asylum.  At  that  time  his 
business  and  stock-in-trade  were  under  the  control  of  the 
defendant,  Charles  Frederick  Smith,  as  his  confidential 
manager  and  agent.  Notice  was  given  to  Smith,  on  behalf 
of  the  lunatic^ s  family,  of  his  incompetency,  with  a  request 
that  he  would  give  them  an  account  of  his  receipts  and  pay- 
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ments  and  of  the  stock  on  the  premises.  Smith,  in  conse- 
quence, consulted  his  solicitor,  who  thereupon  applied  to 
Mr.  Merriman  (the  latter  having  in  some  instances  acted  as 
attornejr  for  the  lunatic)  to  take  some  steps  to  relieve  Smith 
from  his  position. 

On  the  15th  of  August,  1871,  a  bill  was  filed  in  the  name 
of  Beall  by  Samuel  Morris,  his  next  friend,  against  Smith, 
stating  that  the  plaintiff  was  incapable  oi  mana^ng  his 
affairs,  but  that  no  steps  had  been  taken  for  obtaining  an 
inquisition,  and  that  there  was  reasonable  ground  for  be- 
lieving that  he  would  recover,  and  that  no  such  inquiry 
would  be  necessary.  The  bill  further  stated  that  the  de- 
fendant was  the  plaintiff's  confidential  agent  and  manager, 
and  alleged  himself  ready  to  render  his  accounts  to  any  per- 
son who  could  give  him  a  discharge ;  and  the  biU  prayed  that 
an  account  might  be  taken  of  the  defendant's  dealings  as 
the  plaintiff's  manager  and  agent,  and  that  a  receiver  and 
manager  might  be  appointed  until  the  plaintiff  should  have 
recovered,  or  a  committee  of  his  estate  should  have  been  ap- 
pointed, with  all  proper  directions  as  to  the  winding-up  of 
the  plaintiff's  business  and  property,  or  other  dealing  there- 
with, as  the  court  should  think  fit  to  give. 

This  bill  was  filed  by  Merriman  &  Co.,  as  the  plaintiffs 
solicitors.  The  next  friend  waa  in  no  way  connected  with 
87]  the  *plaintiff,  was  an  entire  stranger  to  him  and  to  his 
family,  and  was  in  fact  found  by  Mr.  Merriman  for  the  pur- 
poses of  the  suit.  There  was  some  conflict  of  evidence  as  to  his 
pecuniary  circumstances,  but  it  appeared  that  he  had  shortly 
oef ore  been  a  bankrupt,  and  that  shortly  afterwards  he  de- 
clared himself  insolvent.  It  was  shown  to  the  satisfaction 
of  the  court  that  the  suit  was  not  his,  that  he  was  only  a 
nominee  of  Mr.  Merriman,  who  was  a  large  creditor  of  his, 
and  that  he  never  had  or  claimed  to  have  any  voice  or  con- 
trol as  to  the  institution  or  prosecution  of  the  suit.  On  the 
filing  of  the  bill  an  application  was  made  in  the  vacation  to 
the  Vice-Chancellor's  chief  clerk  for  a  receiver.  The  chief 
clerk  required  that  notice  should  be  given  to  the  family, 
who  attended  by  Mr.  Heather,  their  solicitor.    The  latter 

Erotested  against  the  suit  as  unnecessary,  but  appeared  to 
ave  at  last  acquiesced  in  the  api)ointment  of  a  receiver. 
The  chief  clerk,  however,  thought  it  necessary  to  take  the 
Vice-Chancellor's  personal  direction  on  the  subject,  and  the 
Vice-Chancellor,  under  the  peculiar  circumstances  of  the 
case,  thought  a  receiver  might  be  appointed  on  the  terms 
assented  to  by  the  family  solicitor.  There  was  some  contra- 
dictory evidence  as  to  what  those  terms  were,  but  tiie  court 
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considered  it  to  be  proved  that  Mr.  Heather,  amongst  other 
things,  stimulated  that  nothing  should  be  done  without 
notice  to  him.  Another  summons  was  then  taken  out  be- 
fore the  chief  clerk  for  an  order  directing  the  sale  of  the 
stock-in-trade  and  other  property  of  the  lunatic.  Of  this 
summons  notice  was  given  to  Mr.  Heather,  who  opposed  it, 
except  so  far  as  it  related  to  the  stock.  There  was  some 
conflict  of  testimony  as  to  what  the  verbal  decision  of  the 
chief  clerk  was,  and  no  order  was  drawn  up  as  to  any  part 
of  the  application. 

After  tnis,  and  witl^out  any  notice  to  Mr.  Heather,  or  to 
any  person  on  behalf  of  the  family,  the  cause  was  set  down 
for  hearing  as  a  short  cause,  and  on  the  16th  of  December, 

1871,  a  decree  was  made  continuing  the  receiver  and  manager, 
and  directing,  first,  an  account  of  all  dealings  and  transac- 
tions of  the  defendant  as  the  plaintiff's  manager  and  agent  p 
secondly,  an  inquiry  what  steps  ought  to  be  taken  as  to  the 
surrender,  sale,  or  other  disposition  of  the  leasehold  prop- 
erty of  the  plaintiff  used  for  the  purpose  of  his  business, 
and  as  to  tlie  rents  due  in  respect  thereof,  and  as  to  the 
*sale  and  disposition  of  the  stock-in-trade,  fixtures,  [88 
and  effects  belonging  to  the  plaintiff's  business ;  thirdly,  an 
inquirjr  what  steps,  if  any,  ought  to  be  taken  with  a  view  to 
ascertain  the  mental  condition  of  the  plaintiff,  and  whether 
any  and  what  proceedings  should  be  taken  in  lunacy  or 
otherwise  for  the  protection  of  the  plaintiff's  person  and 
estate,  and  bv  whom  such  proceedings,  if  any,  should  be 
instituted.  pWther  consideration  was  adjourned,  with  lib- 
erty to  apply. 

The  suit  went  on  in  its  regular  course,  the  stock  was  sold, 
the  inquiries  prosecuted,  and  the  accounts  taken  in  Cham- 
bers, and  a  certificate  made,  dated  the  8th  of  June,  1872, 
whereby  it  was  certified  that  the  defendant  had  brought  in 
his  accounts  showing  a  balance  due  from  him  of  £67  11^.  10^., 
which  he  had  paid  to  the  receiver,  and  handed  over  to  him 
all  books  and  papers,  and  that  the  accounts  had  not  been 
further  investigated.  It  was  further  certified  that  the  stock 
had  been  sold  by  the  receiver  on  the  13th  of  March,  1872, 
and  that  the  plaintiff,  on  the  25th  of  March,  1872,  was 
found  lunatic  by  inquisition;  and  the  third  inquiry  had, 
therefore,  not  b^n  further  prosecuted.  And  it  was  found 
by  the  certificate  that  a  committee  of  the  estate  had  not  been 
appointed. 

On  this  certificate  the  cause  was  set  down  for  further  con- 
sideration, and  heard  as  a  short  cause  on  the  29  th  of  June, 

1872.  By  the  order  then  made,  it  was  ordered  that  the 
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costs  of  the  plaintiff  and  defendant  should  be  taxed  as  be- 
tween solicitor  and  client,  including  in  the  costs  of  the 
plaintiff  any  costs,  charges,  and  expenses  properly  incurred 
of  and  incident  to  the  inquisition  in  lunacy  and  the  proceed- 
ings thereunder  in  the  certificate  mentioned';  ana  it  was 
omered  that  the  costs,  when  taxed,  should  be  paid  by  the 
receiver,  and  that  the  receiver  should  be  discharged,  and 

6 ass  his  final  account,  and  pay  the  balance  to  the  credit  of 
le  cause,  and  that  the  balance,  when  so  paid  in,  should  be 
invested  and  accumulated. 

The  balance  in  the  receiver's  hands  was  arrived  at  bv, 
amount  other  things,  charging  him  with  the  sum  which  he 
had  hmiself  received  on  his  settlement  of  the  accounts  with 
the  defendant  Smith,  and  by  his  dischargi^  himself  by  the 
following  items,  viz. :  Paid  to  Merriman,  Powell  &  Co.  for 
the  plaintiff's  costs  of  suit,  and  costs  incurred  in  the  lunady, 
89]  £207  6*.  5d.:  and  to  the  solicitors  *of  the  defendant 
£61 17^.  4d.  for  tneir  costs  of  suit,  pursuant  to  a  certificate 
of  the  21st  of  September,  1872;  receiver's  poundage,  £144 
6^.  3d,]  and  to  an  accountant  for  investigating  the  books 
£246 ;  with  some  other  items,  making  in  the  whole  nearly 
£700.     The  gross  amount  got  in  was  £2,886  6*.  Id. 

The  defendant  Smith  had  settled  his  accounts  with  the 
receiver  in  September,  1871;  Mr.  Smith's  account,  the  last 
item  in  which  was  dated  the  22d  of  September,  1871,  being 
closed  by  a  payment  to  the  receiver  of  the  balance  in  his 
hands  of  £67  11^.  lOA,  and  in  the  receiver's  account  the 
first  item  was  **C.  T.  Smith — ^balance  of  cash  in  his  hands, 
£67  11^.  lOrf."  And  it  appeared  that  there  was  not  any  fur- 
ther or  other  taking  of  the  accounts  of  the  defendant  Smith 
in  the  suit  except  nis  formal  affidavit  verifying  the  account 
showing  such  balance. 

On  the  17th  of  February,  1872,  while  the  suit  was  in  pro- 
gress, the  usual  petition  for  an  inquiry  was  presented  in 
lunacy,  of  which  petition  Messrs.  Merriman  &  Co.  had  notice, 
and  appeared  on  behalf  of  the  lunatic  to  demand  a  jury. 
On  the  13th  of  March,  1872,  Mr.  Beall  was  found  to  be  a 
lunatic,  of  which  finding  notice  was  also  given  to  Messrs. 
Merriman  &  Co.  On  the  24th  of  July,  1872,  the  Master  re- 
ported that  Mr.  Richard  Beall,  the  son  of  the  lunatic,  should 
be  appointed  committee  of  the  estate.  The  order  was  con- 
firmed on  the  29th  of  July,  1872,  but  from  some  delay  as  to  the 
recognizances,  the  appomtment  was  not  actually  completed 
until  December,  187^.  It  was  then  for  the  first  time  discov- 
ered by  the  committee  and  by  his  solicitor  that  the  estate  of 
the  lunatic  had  been  dealt  with  as  before  stated,  and,  with 
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the  assent  of  the  Master  in  Lunacy,  a  petition  was  presented 
in  the  suit  praying  that  the  proceedings  in  the  suit,  subse- 
quent to  the  finding  that  Beall  was  a  lunatic,  and  in  particu- 
lar the  certificates  of  the  8th  of  June,  1872,  and  the  Slst  of 
September,  1872,  and  the  order  on  further  consideration  of  the 
29th  of  June  1872,  might  be  set  aside  for  irregularity,  and 
that  Messrs.  Merriman  &  Powell  might  be  decreed  to  make 
good  to  Beall's  estate  the  amounts  paid  by  the  receiver  by 
virtue  of  the  order  on  further  consideration ;  and  that  it 
mi^ht  be  declared  that  the  institution  and  prosecution  of  the 
suit  in  the  name  of  Morris  as  the  next  friend  of  Beall,  with- 
out the  knowledge  *or  concurrence  of  any  member  of  [90 
Beall's  family,  was  unnecessary  and  improper,  and  that  the 
respondents,  or  such  of  them  as  the  court  snould  think  just, 
might  be  ordered  to  indemnify  Beall's  estate  against  the 
costs  of  the  suit,  or  such  part  thereof  as  the  court  should 
deem  proper ;  and  that  Messrs.  Merriman  &  Powell  might 
be  ordered  to  make  good  such  parts  of  the  costs  of  the  suit 
as  Morris  might  be  ordered  to  indemnify  the  estate  against, 
and  should  not  be  able  to  satisfy ;  and  that  the  costs  of  the 
application  might  be  paid  by  the  respondents,  or  such  of 
them  as  the  court  should  thiuK  just. 

The  respondents  were,  Morris,  the  next  friend,  Smith,  the 
defendant^  and  Messrs.  Merriman  &  Powell. 

The  petition  was  heard  by  the  late  Vioe-Chancellor  Wick- 
ens,  who,  on  the  80th  of  June,  1873,  with  the  consent  of 
Smith,  made  an  order  directing  inquiries :  1.  Whether  any 
sum  of  money  had  been  allowed  against  Beall's  estate  in  the 
accounts  either  of  the  receiver  or  the  defendant  beyond  what 
ought  to  have  been  allowed  to  them  on  those  accounts ;  and 
in  making  this  inquiry  Beall  was  to  be  allowed  to  surcharge 
and  falsify  the  accounts  already  taken  under  the  decree  and 
the  order  on  further  consideration,  or  either  of  them.  2.  An 
inquiry  what  sum  (if  any)  was  paid  to  the  defendant  for  his 
costs  directed  to  be  taxed  by  the  order  on  further  considera- 
tion in  excess  of  what  ought  to  have  been  paid  him  for  costs 
as  between  mrty  and  party.  3.  An  inquiry  what  sum  was 
received  by  Messrs.  Merriman  &  Powell  under  the  order  on 
further  consideration  for  costs  of  lunacy  proceedings  in  excess 
of  what  costs  (if  any)  ought  to  have  been  allowed  them  on 
that  account.  Further  consideration  of  the  petition  was 
adjourned,  with  liberty  to  apply. 

Beall  and  the  committee  appealed  from  this  order. 

Mr.  Bristowe^  Q.C.,  and  Mr.  I&eeling^  for  the  appellants. 

Mr.  Gfreene,  Q.C.,  and  Mr.  Bradfcyrd^  for  Morris,   the 
next  friend,  and  for  Merriman  &  Powell. 
8  Eng.  Rep.  95 
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Mr.  LindUyy  Q.C.,  and  Mr.  Horton  Smithy  for  the  defen- 
dant. 

The  following  authorities  were  referred  to :  Hartley  v.  (HI- 
91]  *b€Ttr) ;  Idaht  v.  lAghtQ) ;  Re  Macfarlane  (•) ;  Wart- 
nai>y  v.  Wartritwy  (*) ;  NeUon  v.  Duncorribe  (*) ;  Attorney- 
Oeneral  at  relation  of  Fox  (*) ;  Elmer  on  Lunacy  (^) ;  5«j- 
erZ<?'5  Case(^)\  Statute  de  Prerogativa  (17  Edw.  2,  c.  9); 
Winthrop  v.  Wirvthrop  (•) ;  Shelf  ord  on  Luncy  (*•) ;  Collin- 
son  on  Lunatics  ("). 

Dec.  6.  Sir  W.  M.  James,  L.J.  J.,  after  statine  the  facts  to 
the  same  effect  as  above,  continued :  It  is  difficult  to  see  how 
the  order  now  under  appeal  can  be  right.  The  committee 
cannot  go  in  in  that  suit  to  surcharge  and  falsify  the  accounts 
without  making  himself  a  party  to  it,  and  adopting  and  rati- 
fying the  suit  and  proceedings,  the  very  things  of  which  he  is 
complaining,  his  case  being  that  the  whole  proceedings  were 
improper,  and  after  a  certain  stage  irregular.  Is  it,  then,  the 
law  of  this  court  that  any  solicitor  may  institute  a  suit  and 
take  any  proceedings  he  may  think  proper  so  as  to  bind  the 
estate  of  a  person  of  unsound  mind,  and  that  bv  virtue  or 
under  color  of  orders  of  court  obtained  by  himself  of  his  own 
authority,  without  any  check  whatever,  he  may  employ  and 
pay  an  accountant  at  any  rate  of  remuneration,  pay  him- 
self and  others  any  amount  of  costs,  and  take  and  settle  the 
accounts  between  lunatic  and  the  lunatic' s  agent  or  other  debt- 
or 1  It  would  be  very  startling  if  this  were  so,  and  still  more 
startling  if  this  could  be  done  after  the  lunatic  had  been  placed 
under  the  proper  protection  provided  by  the  law  by  a  peti- 
tion for  an  inquiry,  by  the  inquiry  and  the  finding.  The 
law  of  the  Court  of  Chancery  undoubtedly  is  that  in  certain 
cases  where  there  is  a  person  of  unsound  mind,  not  found 
so  by  inquisition,  and  therefore  incapable  of  invoking  the 
protection  of  the  court,  that  protection  may  in  proper  cases, 
and  if  and  so  far  as  may  be  necessary  and  proper,  be  in- 
voked on  his  behalf  by  any  person  as  ais  next  friend.  But 
92]  every  person  so  constituting  himself  ^officiously  the 
guardian,  committee,  and  protector  of  a  person  of  unsound 
mind  does  so  entirely  at  his  own  risk,  and  he  must  be  pre- 
pared to  vindicate  tne  necessity  and  propriety  of  his  pro- 
ceedings if  they  are  called  in  question,  and  to  bear  the 
consequences  of  any  unnecessary  and  improper  proceedings. 

0)  13  Sim.,  696.  (')  6th  Ed.  1. 

(«)  26  Beav.,  248.  (8)  4  Rep.,  128,  b. 

(»)  2  J.  «k  H.,  673.  (•)  1  C.  P.  Coop.,  Temp.  Cott,  196. 

(*)  Jac„  377.  C«)  Page  74. 

C^)  9  Beav.,  211.  0')  Vol  i.,  p.  192. 

(•)  Mitf.  Plead..  82,  n. 


Digitized  by  V:iOOQIC 


Vol  IX.]  CHANCERY  APPEALS.  755 

L.JJ.  BeaU  v.  Smith.  1878 

He  takes  the  risk,  moreover,  of  havinff  his  proceeding 
wholly  repudiated  by  the  lunatic,  if  he  snould  recover  his 
reason,  just  as  the  next  friend  of  an  infant  runs  the  risk  of 
having  nis  proceedings  wholly  repudiated  on  the  infant 
attaining  his  full  age.  It  is  to  be  borne  in  mind  that  un- 
soundness of  mind  gives  the  Court  of  Chancery  no  jurisdic- 
tion whatever.  It  is  not  like  infancy  in  that  respect.  The 
Court  of  Chancery  is  by  law  the  guardian  of  infants,  whom 
it  makes  its  wards.  The  Court  of  Chancery  is  not  the 
curator  either  of  the  person  or  estate  of  a  person  Tum  compos 
mentis,  whom  it  does  not  and  cannot  make  its  ward.  It  is 
not  by  reason  of  the  incompetency,  but  notwithstanding  the 
incompetency,  that  the  Court  of  Chancery  entertains  the 
proceedings.  It  can  no  more  take  upon  itself  the  manage- 
ment or  disposition  of  a  lunatic's  property  than  it  can  tne 
management  or  disposition  of  the  property  of  a  person 
abroad,  or  confined  to  his  bed  by  illness.  The  court  can 
only  exercise  such  equitable  jurisdiction  as  it  could  under 
the  same  circumstances  have  exercised  at  the  suit  of  the  per- 
son himself,  if  of  sound  mind.  If  there  be  a  trust  property 
in  which  the  person  is  beneficially  interested,  the  court  may, 
no  doubt,  deal  with  it  in  such  manner  as  it  may  deem  just, 
and  it  will,  if  necessarv,  ascertain  the  nature  and  extent  of  his 
interest,  and  will  authorize,  and,  in  a  proper  case,  compel, 
the  trustee  to  deal  with  the  lunatic's  interest  in  the  trust 
property  for  his  benefit.  But  that  arises  from  its  inherent 
absolute  jurisdiction  over  trusts  and  trust  funds.  So,  in  a 
case  of  partnership,  it  may  make  the  necessary  orders  with 
respect  to  the  partnership  and  its  assets,  notwithstanding 
the  incompetency  of  a  jiartner ;  but  that,  again,  is  a  conse- 
quence of  Its  ordinary  jurisdiction  in  partnership  matters, 
which  is  not  ousted  or  paralyzed  by  such  incompetency. 
And  perhaps  the  more  common  case  of  its  interference  is 
where  the  incompetent  person,  by  his  next  friend,  seeks  to 
set  aside  instruments  or  other  ^ifts  obtained  by  persons 
taking  fraudulent  advantage  of  his  mental  weakness.  But 
I  know  of  no  authority  and  no  principle  *for  the  Court  [93 
of  Chancery  taking  into  its  care  the  estates  or  otiier  prop- 
erty of  which  such  a  person  is  the  legal  owner,  or  appoint- 
ing a  receiver  of  rents  or  debts  legally  due  to  him,  or  settling 
or  dealing  with  his  legal  creditors  or  debtors.     It  is  not  sur- 

E rising,  therefore,  that  the  Vice-Chancellor  at  the  outset 
esitated  even  as  to  making  the  first  order  appointing  a  re- 
ceiver and  manager  of  the  business  and  stock.  But  the 
Vice-Chancellor  did,  after  his  attention  had  been  called  to 
the  facts  of  the  case,  make  such  order,  which  may  perhaps 
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be  justified  by  considering  the  defendant  Smith  as  a  q;fiasi 
trustee  of  the  property  in  his  hands  by  reason  of  his  fidu- 
ciary position.  !But  when  that  order  had  been  obtained 
every  legitimate  object  of  the  suit  had  been  effected,  and  it 
is  impossible  to  suggest  any  benefit  that  could  possibly  have 
accrued  to  the  lunatic  from  its  further  prosecution,  much 
less  from  hurrying  it  on,  as  was  done.  It  was  quite  clear 
that  if  the  lunatic  recovered  he  could  act  for  himself ;  it  was 
also  clear  that  if  he  did  not  within  a  few  months  recover,  it 
would  be  necessary  to  obtain  for  him  the  legitimate  protec- 
tion of  the  court  in  lunacy.  If  the  order  for  a  receiver  and 
manager  was  really  within  the  jurisdiction  of  the  court,  of 
course  that  order  itself  would  enable  him  to  get  in  the  trade 
debts  and  realize  the  trading  stock,  which  was  all  that  could 
be  done.  Let  us  see,  however,  what  was  proposed  to  be 
done  by  the  decree.  (1.)  To  take  an  account  of  the  dealings 
and  transactions  of  tne  defendant  as  the  plaintiff's  agent 
How  could  such  an  account  be  taken  in  the  absence  of  any 
person  legally  authorized  or  really  competent  to  represent 
the  lunatic }  Supposing  it  had,  instead  of  showing  a  bal- 
ance of  £50  due  to  the  lunatic,  shown  a  balance  of  £600  or 
£6,000  due  from  him,  could  the  court  have  made  an  order 
on  him  to  pay  it  ?  The  court,  of  course,  has  no  means 
itself,  ex  omdo^  of  taking  such  an  account;  it  can  only 
deal  with  the  matters  brought  before  it  The  solicitor  could 
not  have  taken  on  himself  out  of  court  to  settle  such  an  ac- 
count^ and  the  form  of  taking  the  accounts  in  court,  where 
the  solicitor  had  the  sole  control  of  the  proceedings,  was 
merelv  and  necessarily  a  sham,  to  give  color  to  what  had 
been  done  out  of  court.  In  fact  the  account,  so  far  as  it 
was  capable  of  being  taken  at  all,  was  taken  before  the  de- 
cree, between  the  receiver  and  the  agent ;  and  the  sole  prac- 
94]  tical  result  of  all  the  proceedings  in  the  ^suit  was  an 
affidavit  of  the  agent  swearing  to  the  correctness  of  his 
own  account.  This  is  all  that  can  be  shown  as  the  fruit  of 
hundreds  of  pounds  of  expense.  The  lunatic  had  no  inter- 
est whatever  m  having  this  account  ratified  and  confirmed 
by  the  court.  No  doubt  the  defendant  Smith  had  an  inter- 
est in  getting  his  own  accounts  so  ratified  and  confirmed  if 
he  could.  In  fact,  the  suit,  which  was  originally  instituted 
to  relieve  Smith  from  the  embarrassment  he  was  m,  was  con- 
tinued in  order  to  give  him  a  final  settlement,  release,  and 
discharge.  But  what  possible  justification  can  there  be  for 
spending  a  lunatic  principal's  money  in  the  relief  and  re- 
lease of  nis  agent?  (2.)  Take  the  inquiry  which  next  fol- 
lows.    What  could  be  more  idle  than  that?    The  court 
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could  do  notliinff  upon  it.  It  could  not  sell,  it  could  not 
surrender,  it  could  not  dispose  of  anything,  except  so  far  as 
was  necessarily  incident  to  the  duties  of  a  receiver,  even  if 
so  far  as  that.  (3.)  This  inquiry  is  also  a  most  singular 
one.  The  Court  of  Chancery  Jhas  no  jurisdiction  to  direct 
or  to  interfere  with  proceedings  in  lunacy.  Some  precedent 
might  possibly  be  found  for  such  an  inquiry,  but  that  must 
have  been  where  there  was  a  non  compos  cestui  que  trusty 
and  with  a  view  to  the  appUcation  of  a  trust  fund  or  other 
fund  under  the  administration  of  the  court  as  the  result  of 
such  an  inquiry.  Further,  how  could  such  an  inquiry,  or  the 
previous  inquiry,  be  pertinent  to  a  suit  against  the  defen- 
dant Smith,  who,  when  he  had  handed  over  the  stock  to  the 
receiver,  had  nothing  further  to  do  with  the  lunatic's  estate 
or  affairs,  except  to  settle  his  own  balance  t  It  may  be  said 
that  the  court  made  the  order,  but  I  repeat  that  as  between 
a  person  Tum  compos  m^erUis,  who  could  give  no  authority 
or  instructions,  and  a  solicitor  proposing  to  act  in  his  inter- 
est  and  on  hi&  behalf,  the  orders  of  the  court  obtained  by 
the  latter  give  him  no  protection.  They  are,  as  between 
them,  really  the  solicitor's  own  orders.    All  the  subsequent 

Sroceedin^s,  with  their  ruinous  costs,  flowed  out  of  this 
ecree,  which,  in  my  opinion,  was  most  unnecessarily,  im- 
properly, and  recklessly  taken. 

Besides  these  considerations,  there  is  stiU  another  grave 
question  to  be  dealt  with.  The  bill  purports  to  be  the  bill 
of  a  person  of  unsound  mind,  not  found  so  by  inquisition, 
suing  by  his  next  friend.  It  is  essential  to  any  such  suit 
that  the  plaintiff  should  be  of  unsound  mind,  and  that  he 
should  not  have  been  found  so  by  *inquisition.  What  [95 
is  the  effect  of  that  state  of  things  ceasing  to  bet  I  am  of 
opinion  on  principle,  and  there  is  no  autnority  to  the  con- 
trary, that  the  suit  is  absolutely  paralyzed  thereby.  If  he 
becomes  of  unsound  mind,  the  next  friend  can  have  no  pre- 
text for  continuing  his  intervention ;  if  he  is  found  lunatic 
by  inquisition,  so  as  to  be  under  the  control  and  protection 
oi  the  crown  and  the  court  in  lunacy,  there  is  equally  no 
pretext  for  continuing  the  officious  protection  of  a  self -con- 
stituted guardian  or  committee  when  there  is  a  legitimate 
protection  in  the  proper  tribunal.  We  were  referred  to 
some  decisions  or  dicta  to  the  effect  that  a  suit  becomes 
abated  by  the  appointment  of  a  committee,  and  it  was  con- 
tended from  this  that  there  was  no  abatement  until  such 
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that  going  on  even  after  the  commencement  of  proceedings 
in  lunacy  would  be  a  fraud  on  the  jurisdiction.  It  is  not 
suggested  that  such  a  bill  could  be  filed  in  the  interval 
between  the  inquisition  and  the  final  appointment  of  a  com- 
mittee, or  in  the  interval  between  the  death  of  one  committee 
and  the  appointment  of  another.  The  committee  is  only  an 
officer  of  tne  court,  the  court  itself  being  only  the  delegate 
of  the  Crown's  prerogative.  It  is  not  because  a  committee 
has  been  appointed,  but  because  the  Crown,  by  its  proper 
tribunal,  has  the  lunatic  and  all  his  affairs  under  its  exclu- 
sive care  and  protection,  that  the  power  of  any  person  to 
commence  or  to  prosecute  any  |)roceedings  for  his  protection 
is  taken  away.  There  is  no  inconvenience  or  injustice  in 
this.  Application  can  at  all  times  be  made  to  the  court  for 
anything  that  may  require  or  may  be  just  to  be  done,  and 
no  doubt  if  any  person  who  has  interfered  for  the  protection 
of  a  lunatic  can  satisfy  the  court  that  he  has  acted  oonafide, 
and  for  the  benefit  of  the  lunatic,  the  court  will  reimburse 
him,  as  it  would  recompense  any  other  person  who  had 
rendered  services  to  the  lunatic.  I  am  satisfied,  therefore, 
that  every  proceeding  and  every  order  taken  or  made  in  the 
suit  after  the  inquisition  was  irregular  and  void,  as  much  so 
as  if  it  had  been  taken  or  made  after  the  lunatic's  death. 
Moreover,  any  such  attempt  to  deal  with  a  lunatic's  prop- 
erty after  the  inquisition  amounts  to  a  gross  contempt  of 
the  court  in*  lunacy. 

96]  *It  was  strongly  urged  upon  us  that  the  proceedings 
of  the  solicitors  were  bona  fide,  I  cannot  accede  to  this 
view.  They  might  have  been  bona  fide  in  this  sense — that 
they  thought  they  mi^ht  legally  take  them.  But  it  is,  in 
my  judgment,  impossible  that  they  could  have  bona  fide 
thought  that  they  were  prosecuted  for  the  benefit  of  the 
lunatic,  which  was  the  only  thing  they  had  a  right  to  regard. 
I  am  satisfied,  on  the  contrary,  that  they  were  taken  for 
their  own  purposes.  They  had  resolved,  if  possible,  to 
secure  to  themselves  the  administration  and  winding-up  of 
the  lunatic's  estate,  to  the  exclusion  of  his  family.  When 
the  family  solicitor  objected  to  an  order  sought  from  the 
chief  clerk,  they,  without  any  necessity  or  urgency,  set 
down  the  cause  for  hearing  as  a  short  cause,  with  the  object  of 
obtaining  the  apparent  sanction  of  the  court  to  their  inter- 
ference with  the  lunatic's  property  and  affairs,  in  a  way  for 
which  there  is  no  legal  or  other  authority.  When  the  inqui- 
sition was  held  and  the  plaintiff  had  been  found  lunatic — a 
proceeding  and  finding  which  everybody  must  have  known 
to  have  been  inevitable — they  proceeded  with  the  inquiries, 
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and  to  set  down  the  cause  on  further  consideration,  obvi- 
ously running  a  race  with  the  proceedings  in  lunacy,  and 
in  tne  hope  and  for  the  purpose  of  getting  the  matter 
finally  disposed  of  in  chancery  Def  ore*  the  appointment  of  a 
committee,  and  so  as  to  anticipate,  as  they  hoped,  any 
interference  of  the  committee  or  any  interposition  of  the 
proper  jurisdiction  in  lunacy.  They  have  fauedin  this,  and 
they  must  bear  the  consequences.  In  m;^  judgment,  the 
committee — that  is  to  say,  the  lunatic  by  his.committee — ^is 
entitled  as  of  right  to  a  declaration  that  all  t&e  proceedings 
after  the  appointment  of  a  receiver  were  unauthorized  and 
improper,  and  that  all  the  proceedings  after  the  finding  on 
the  inquisition  were  irregular  and  void.  The  solicitors  are 
responsible  for  this,  and  the  lunatic^  s  estate  must  be  made 
good  by  them. 

The  proper  order  now  to  be  made  will  be  to  direct  the 
money  m  court  in  the  suit  to  be  transferred  to  the  credit  of 
the  lunacy,  to  order  the  solicitors  to  pay  into  court  in  the 
lunacy  the  sums  paid  for  costs  both  to  themselves,  to  the 
defendant's  solicitor,  and  to  the  accountant,  deducting  the 
costs  of  the  suit  up  to  the  appointment  of  the  receiver. 
The  taxing  master  will  have  no  aifficulty  *in  telling  us  [97 
the  amount  of  those  costs  before  the  order  is  drawn  up.  I 
say  nothing  about  the  receiver's  poundage  and  costs,  be- 
cause, as  the  estate  takes  the  money  in  court,  it  is  perhaps 
not  right  to  disturb  the  retention  by  him  of  his  reasonalne 
poundage  in  and  for  realizing  the  stock  and  debts.  As  be- 
tween the  estate  and  the  defendant  Smith,  the  committee  will 
be  at  liberty  to  take  such  proceedings  as  he  may  be  advised 
for  obtaining  any  better  or  other  account  from  him.  It  is,  I 
trust,  probable  that  there  will  be  no  necessity  for  acting 
on  this. 

This  being  a  case  of  improper  proceedings  on  the  part  of 
solicitors  of  the  court,  they  must  pay  all  tne  costs,  includ- 
ing the  costs  of  the  appeal,  and  as  between  solicitor  and 
client,  as  in  my  judgment  the  lunatic  is  entitled  to  have  his 
estate  fully  reimbursed  and  made  good.   • 

SirG.  Mellish,  L.J.,  concurred. 

Solicitors:  Messrs.  Heather  <fe  Son;  Messrs.  Sole^  Turner 
<fe  Turner  ;  Messrs.  Merriman^  Powell  &  Co. 
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[Law  Reports,  9  Chancery  Appeals,  97.] 
Noy.82;  Deo.  6,  1878. 

In  re  Edwards,  a  Person  of  Unsound  Mind. 
In  re  London,  Brighton  and  South  Coast  Railways  Act. 

Marriage  SetUtmetU^Covenant  to  utiU  J^tiure  Property  of  Wife, 

In  a  marriage  settlement  a  covenant  to  settle  the  wife's  after-acquired  property  will. 
In  the  absence  of  expressions  showing  a  contrary  intention,  be  construed  as  applying 
only  to  property  acquired  during  tJui  oorerture,  although  the  words  "  during  the 
laia  intended  coverture  **  are  omitted. 

Dvehnm  y.  DiHwyn  (^)  and  Carttr  y.  Carttr  (*)  approved.  Slevette  y.  Van  Vooretf^ 
overruled. 

By  a  settlement  dated  the  13th  of  October,  1843,  made  on 
the  marria^  of  George  Robinson  with  Caroline  Rowley 
98]  Edwards,  which  *recited  that  the  intended  wife,  under 
tibie  will  of  Elizabeth  Braune,  and  a  codicil  thereto,  was  en- 
titled to  certain  parts,  shares,  rights,  and  interests  in  the 
property  of  Elizabeth  Braune,  and  that  on  the  treaty  for  the 
marriage  it  was  a^eed  that  the  parts,  shares,  rights,  and 
interests  of  the  wife  in  the  property  of  Elizabeth  Braune 
should  be  assigned  and  assured  to  the  trustees,  their  execu- 
tors^ administrators,  and  assigns,  upon  the  trusts  therein- 
after mentioned,  and  that  the  intended  husband  and  wife 
should  covenant  and  agree  that  if  they,  or  either  of  them  in 
her  right,  should  thereafter  acquire  anv  property,  the  same 
should  be  settled  in  maner  thereinafter  mentioned,  Mrs. 
Robinson  assigned  to  the  trustee  all  her  interest  whatsoever, 

E resent  or  future,  vested  or  contingent,  in  the  property  of 
llizabeth  Braune,  under  and  by  virtue  of  her  will  and  codi- 
cil, or  otherwise  howsoever,  and  of  and  in  the  moneys  to 
arise  from  the  sale  thereof,  and  the  funds  and  securities  in 
or  upon  which  the  same  might  be  invested,  and  of  and  in 
the  mcome  thereof,  to  hold  the  premises  to  the  trustees, 
their  executors,  administrators,  ana  assigns,  upon  trust  for 
Mrs.  Robinson  till  the  marriage,  and  after  the  marriage  upon 
the  trusts  therein  mentioned,  and  being  the  ordinary  trusts 
of  a  marriage  settlement.  The  settlement  contained  the  fol- 
lowing covenant : 

"And  it  is  hereby  agreed  and  declared  between  and  by 
the  parties  to  these  presents,  and  the  said  Geo.  Robinson 
and  C.  R.  Edwards  do  for  themselves  respectively,  and  their 
respective  heirs,  executors,  and  administrators,  covenant 
with  the  said  [trustees],    their  executors,  administrators, 

0)  Law  Rep.,  8  Eq.,  646.         (*)  Law  Rep.,  8  Eq.,  651.         (')  17  Beav..  305. 
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and  assigns,  that  in  case,  after  the  said  marriage,  the  said 
C.  R.  Edwards  and  the  said  Geo.  Robinson,  or  either  of 
them  in  her  right,  shall  become  entitled  to  any  moneys  or 
other  property,  real  or  personal,  or  both,  by  any  means 
whatsoever,  then  and  in  such  case  all  such  moneys  or  other 
property  shall,  at  the  cost  of  the  said  trust  funds,  be  vested 
m  tne  said  [trustees]  or  the  survivor  of  them,  or  other  the 
trustees  or  trustee  under  these  presents,  bv  such  acts  or 
deeds  as  they  or  he  shall  think  proper."  There  followed  a 
declaration  of  trust  by  reference  to  the  trusts  previously 
declared  of  the  funds  assigned. 

George  Robinson  died  in  September,  1870.  The  widow 
was  still  living,  and  there  were  several  children  of  the 
marriage. 

^^The  above-named  Elizabeth  Braune,  who  died  in  [99 
1829,  had  devised  by  her  will  three  cottages  at  Mitcham  in 
trust  for  Maria  Elizabeth  Edwards  for  life,  with  remainder 
to  her  surviving  children.  These  cottages  were  taken  by  a 
railway  company,  and  in  1868  the  purchase-money  was  paid 
into  court.  Maria  Elizabeth  Edwards  died  in  1872,  leaving 
three  children — ^the  above-named  Mrs.  Robinson,  Mrs.  G^eary, 
and  Charles  Marshall  Edwards,  a  lunatic.  By  order  of  the 
20th  of  December,  1872,  one-third  of  the  purchase-money 
was  paid  to  Mr.  Geary  in  right  of  his  wife,  one-third  to  the 
trustee  of  Mrs.  Robinson's  settlement,  and  the  remaining 
third  was  carried  to  the  lunatic's  separate  account.  Charles 
Marshall  Edwards  died  on  the  9th  of  June,  1873,  intestate 
and  a  bachelor,  leaving  Mrs.  Robinson,  and  Joshua  Falle 
Geary,  the  son  of  Mrs.  Geary,  his  co-heirs. 

Mrs.  Robinson  and  J.  F.  Geary  now  petitioned  for  pay- 
ment of  the  share  of  C.  M.  Edwards  to  them  in  moieties,  and 
the  question  arose  whether  Mrs.  Robinson's  moiety  was 
affected  by  the  covenant  for  settlement  of  future  property, 
her  title  to  it  having  arisen  after  the  determination  of  tne 
coverture. 

Nov.  22.  Mr.  Horshrugh.  for  the  petitioners,  referred  to 
Howell  V.  Howell  (*),  Reid  v.  Kenrick  (*),  Dickinson  v. 
JHUwyn  ('),  Carter  v.  Carter  (*),  and  In  re  Clinton^  s 
Tnist  Cj. 

Mr.  Jncej  for  the  trustee,  referred  to  Stevens  v.  Van 
Voorst  (•). 

Mr.  Tweedj/j  for  the  railway  company. 

The  court  made  the  order  subject  to  the  consent  of  Mrs. 


(»)  4  L.  J.  (Ch.),  242.  .    (*)  Law  Rep.,  8 

(«)  24  Ibid,  603.  (»)  Ibid..  13  Eq. 

(8)  Law  Reix,  8  Eu.,  546.  («)  17  Beav.,  30 

8  Eng.  Rep.  96 
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Robinson's  children  being  obtained,  which  would  make  it 
unnecessary  to  decide  the  question  as  to  the  effect  of  the 
covenant,  it  being  believed  that  they  were  all  adult,  and 
would  consent. 

Dec.  2.  It  was  stated  to  the  court  that  the  children  were 
100]  not  *all  of  age,  and  that  it  would  be  necessary  for  the 
court  to  decide  the  point. 

Dec.  6.  Sib  W.  M.  James,  L.J.:  The  primary  object  of 
a  covenant  to  settle  the  future  proi)erty  of  a  wife  is  to  pre- 
vent its  falling  under  the  sole  control  of  the  husband,  and 
it  thevetore  prima  facie  is  to  be  supposed  not  to  be  intended 
to  apply  to  property  the  wife's  title  to  which  does  not  accrue 
until  after  the  husband's  death.  We  have  consulted  the 
Lord  Chancellor  on  the  case,  and  he  agrees  with  us  in  the 
opinion  that,  in  the  absence  of  any  expressions  showing 
that  a  covenant  of  this  nature  was  intended  to  have  a  more 
extended  operation,  it  is  to  be  construed  as  if  the  usual 
words,  "  during  the  said  intended  coverture,"  had  been  in- 
serted. It  appears  to  his  lordship,  as  well  as  to  us,  that  the 
rule  laid  down  in  Dickinson  v.  Dillwyn  (*)  and  Carter  v. 
Carter  (•)  is  to  be  followed,  and  not  the  rule  which  was  acted 
upon  in  Stevens  v.  Van  Voorst  (*).  The  order,  therefore, 
will  be  for  payment  of  Mrs.  Robinson's  share  to  her. 

Solicitor :  Mr.  Ddward  Moss. 

(')  Law  Rep.,  8  Eq.,  546.        (•)  Law  Rep.,  8  Eq.,  661.        («)  11  Bear.,  306. 


[Law  Reports,  9  Chancery  Appeals,  102.] 
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102]  *^^  ^^  Metropolitan  Public  Carriage  and  Re- 
pository Company. 

browns  case. 

Company — Contribulory — Director — Qualifieation — Paid-up  Siarn — Compania  AcU, 

1862,  and  1867. 

Where  the  holding  of  a  certain  number  of  shares  is  a  necessary  qnalification  for  a 
director,  merely  acting  as  a  director  does  not  amount  to  a  contract  oy  the  person  so 
acting  to  take  that  number  of  unpaid  shares  directly  from  the  company. 

Each  of  the  directors  of  a  company  was  obliged  to  hold  fifty  shares.  B.,  at  the 
1081  request  of  the  promoter  of  the  company,  assented  to  become  a  director  *and  at- 
tended a  meeting.  By  the  direction  of  the  promoter,  who  was  entitled  to  a  large 
number  of  paid-up  shares  in  the  company,  paid-up  shares  sufficient  for  the  qualifica- 
tion of  a  director  were  registered  in  B.'s  name : 

Held,  that  any  implied  contract  by  B.  to  take  shares,  was  fulfilled  by  his  acquiring 
shares  in  that  manner : 

Held,  that,  under  the  circumstances,  the  shares  registered  in  his  name  must. be 
taken  to  have  been  so  reginteretl  in  order  to  qualify  hira  as  a  director,  or  else  that  the 
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agreement  under  which  he  became  a  director  was  not  complied  with,  and  he  was  nofe 
a  shareholder. 

Order  of  Wiekena,  V.C.,  affirmed. 

Marquis  of  Abereom*»  Ca8e{^)  and  Leek^t  C<ue{^  considered. 

The  Metropolitan  Public  Carriaffe  and  Eepository  Com- 
pany, Limited,  was  registered  on  the  11th  of  March,  1870, 
with  a  capital  of  £1,00,000  in  £1  shares.  One  J.  C.  Broom- 
field  appeared  to  have  paid  the  registration  fee,  and  to  have 
exerted  himself  for  the  company,  and  to  have  engaged  to 
find  capital  and  directors,  on  the  understanding  that  he  was 
to  receive  for  his  services  a  considerable  number  of  paid-up 
shares  in  the  company. 

B;^  the  articles  of  association  it  was  provided  that  the  quali- 
fication for  a  director  was  to  be  the  holding  of  fifty  shares. 
The  evidence  in  the  case  was  somewhat  scanty,  but  it  ap- 
peared that  Brown  and  two  other  persons  were  proposed  as 
directors  by  Broomfield. 

The  first  meeting  of  directors  was  held  on  the  15th  of 
March,  at  which  Brown  was  formally  appointed  a  director. 
The  next  meeting  was  held  on  tne  18th  of  March,  at 
which  Brown  was  present.  His  name  was  published  as 
that  of  a  director,  but  he  was  not  shown  to  have  attended 
any  other  meetings  until  after  the  shares  had  been  placed  in 
his  name. 

On  the  25th  of  March  a  formal  agreement  between  the 
company  and  Broomfield  was  made  and  approved  of,  by 
which  the  company  agreed  to  allot  to  Broomfield  £6,000  in 
fully  paid-up  shares  of  the  company;  and  Broomfield 
agreed  to  float  the  companjr  and  pajr  all  expenses  of  float- 
ing it  and  of  raising  the  capital,  but  in  the  event  of  his  not 
raising  the  capital  ne  was  to  receive  only  shares  equivalent 
to  the  amount  of  the  capital  raised  by  him,  and  was  to  re- 
turn the  surplus  shares ;  if  there  was  no  allotment  to  the 
public  the  5,000  shares  were  to  be  cancelled.  No  shares 
were  ever  registered  in  Broomfield' s  name,  but  at  different 
♦times  fully  paid-up  shares  to  the  number  ot  8,899  [104 
were  allotted  to  his  nominees.  One  of  his  nominees  was 
Brown,  to  whom  fifty  shares  were,  at  a  meeting  on  the  29th 
of  March,  allotted,  which  shares  were  duly  registered  in  his 
name  as  paid-up  shares,  and  Broomfield' s  account  was 
debited  with  a  corresponding  sum. 

Not  quite  5,000  shares  were  applied  for  by  the  public. 
The  company  did  not  begin  to  carry  on  business,  and  was, 
on  the  16th  of  February,  1871,  ordered  to  be  wound  up. 
Broomfield  had  not  paid  all  the  expenses  of  floating  the 

0)  4  D.  F.  A  J.,  78.  («)  Uw  Rep.,  6  Ch.,  469. 
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company,  and  on  his  examination  in  the  winding-up  he 
stated  that  he  did  not  consider  himself  entitled  to  the  5,000 
shares. 

Brown  and  two  other  directors,  who  were  in  a  similar 
position,  were,  by  the  chief  clerk  of  the  Vice-Chancellor 
Wickens,  excluded  from  the  list  of  contributories,  and  the 
Vice-Chancellor  Wickens  in  Chambers  refused  to  vary  the 
chief  clerk's  certificate. 

The  official  liquidator  appealed. 

Mr.  Jackson^  Q.C.,  and  Mr.  E.  Cutler^  in  support  of  the 
appeal :  Where  a  man  acts  as  a  director,  and  must  hold 
shares  in  order  so  to  act,  that  is  an  agreement  to  take  shares 
from  the  company:  In  re  Disaeri  &  Co.  (");  Leek^s 
Case  (') ;  Harwarwa  Case  (*).  Marquis  of  Ahercorn^s 
Case  (*)  was  before  the  act  of  1862,  and  is  not  consistent 
with  the  recent  cases :  Le^itoSs  Clx^cQ;  Forbes  &  Jvdd/ s 
Case  (•).  The  acceptance  of  the  office  of  director  has  in  all 
the  late  cases  been  neld  to  be  an  agreement  to  take  shares. 
It  is  true  that  shares  were  transferred  into  Brown's  name, 
but  it  does  not  follow  that  those  were  the  shares  he  agreed 
to  take.  The  emus  of  showing  that  they  were  lies  on  him. 
The  dates  of  the  transactions  tend  to  disprove  it.  Besides, 
Broomfield  entirely  failed  to  do  what  he  had  engaged  to  do, 
and  had  no  right  to  the  shares. 

Mr.  HamUton  Humphreys^  for  Brown,  was  not  called 
upon. 

Lord  Selborne,  L.C.:  We  think  there  is  no  reason  for 
dissenting  from  the  opinion  which  we  must  infer  the  Vice- 
105]  Chancellor  formed  in  this  case,  and  *we  think  we  may, 
without  much  risk  of  error,  imagine  what  were  his  reasons, 
though  they  are  not  actually  given  to  us. 

Mr.  Jackson  has  argued  that  in  a  company,  the  rules  of 
which  require  that  a  director  should  have  the  qualification 
of  a  certain  number  of  shares,  the  mere  acceptance  of  the 
office  of  dire<5tor  by  a  person  who  has  not  the  necessary 
number  of  shares  carries  with  it  from  that  mement  of  time 
(I  think  the  argument  must  be  carried  so  far)  an  implied 
contract  that  he  will  take  from  the  company  that  number 
of  shares,  either  immediately  or  at  least  before  he  acts  as  a 
director. 

Without,  in  the  first  instance,  referring  to  authority,  it 
is  obvious  that  the  argument  labors  under  this  difficulty, 
that  the  qualification  clause  does  not  require  that  the  direc- 

(>)  Law  Rep.,  11  Eq..  242.  {*)  4  D.  F.  4  J.,  78. 

O  Ibid.,  6  Ch.,  469.  (*)  Law  Rop..  8  Ch.,  36. 

(«)  Ibid.,  18  Eq.,  30.  {«)  Ibid ,  5  Ch.,  270. 


Digitized  by  V:iOOQIC 


ToL  IX.]  CHANCERY  APPEALS.  765 

L.C.AL.JJ.  Brown's  CBae.  ISTJ 

tor  shall  take  shares  from  the  company.  The  clause  at  the 
utmost  means  only  that  if  he  acts  as  he  ought  to  act,  with 
the  proper  qualification  (without  which  he  is  no  doubt  dis- 
qualified), he  must  in  some  way  possess  himself  of  the 
necessary  number  of  shares.  But  in  whatever  way  he  may 
manage  to  possess  himself  of  those  shares,  if  he  does  so  he 
has  the  qualificatiom ;  and  it  is  quite  unnecessary  that  he 
should  for  that  purpose  enter  into  a  contract  with  the  com- 
pany, and  so  become  the  original  holder  of  shares,  if  it  is 
possible  for  him  to  acquire  them  otherwise. 

Now  the  authorities  which  have  been  cited  really  are  in- 
consistent with  Mr«  Jackson's  argument.  The  only  case  in 
which  the  question  was  neatly  raised  was  the  Marmiis  of 
Ahercorn^s  CaseQ),  which  was  before  the  Court  of  Appeal, 
at  that  time  presided  over  by  Lord  Justice  Knicht  JBruce 
and  Lord  Justice  Turner :  and  in  that  case  the  naked  ques- 
tion was  raised,  whether  from  the  acceptance  of  the  office  of 
director  and  the  consequent  authorized  representation  to  the 
world  that  the  person  so  accepting  was  a  airector,  such  rep- 
resentation being  continued  over  a  certain  period  of  time — 
whether  from  that  alone  a  contract  with  the  company  to 
take  shares  could  be  inferred.  In  that  particular  case  the 
option  was  either  to  have  shares  or  to  insure  in  the  com- 
pany. But  there  were  various  ways  by  which  the  shares 
might  be  acquired,  and  the  lords  justices  held  that,  from 
the  mere  acceptance  of  the  *offlce  of  director,  with-  [106 
out  more,  they  could  not  infer  a  contract  to  become  a  snare- 
holder. 

The  other  authorities  are  all  cases  in  which,  as  a  matter  of 
fact,  shares  had  been  registered  in  the  name  of  the  direc- 
tor— which  circumstance  occurs  in  this  case  also — and  in 
those  other  cases  it  was,  in  my  opinion,  most  iustly  re^rded 
as  a  very  material  fact  to  be  considered,  wnen  a  director 
tried  to  get  rid  of  the  shares  actually  registered  in  his  name, 
that  he  liad  accepted  the  office  of  diin^ctor,  which  a  man 
ought  not  to  fill  without  qualification.  In  such  ^cases  a  di- 
rector must  have  a  qualification,  and  is  bound  as  a  director 
to  be  acquainted  with  what  is  done  in  the  management  of 
the  affairs  of  the  company.  It  was,  therefore,  a  just  con- 
clusion of  fact,  that  an  act  done  by  a  person  acting  under 
the  authority  of  the  directors,  the  result  of  which  was  to 
place  in  the  name  of  a  director  shares  which  he  ousht  to 
have  as  a  qualification — that  that  act  was  done  by  his  au- 
thority, and  that  he  could  not  be  allowed  to  repudiate  it. 
For  my  part,  I  see  no  reason  to  doubt  that  the  various  cases 

(»)  4  D.  F.  A  J.,  78. 
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which  arose  on  that  state  of  circumstances  were  well  de- 
cided. There  may  be  found  in  some  of  the  cases  (I  think 
before  Vice-Chancellor  Malins  in  particular)  some  dicta  not 
necessary  for  the  decision  of  the  question,  which  would  ap- 
pear to  go  to  an  extent  not  prima  fade  reconcilable  with 
the  decision  in  the  Marquis  of  Ahercom^s  Ca8e(^\  as  to  the 
value  of  the  single  circumstance  of  acceptance  of  the  office 
of  director.  But  it  seems  to  me  to  be  only  just  to  the  learned 
;  udge  from  whom  those  dicta  proceeded  to  remember,  that 
;  udges  have  tacitly  in  their  minds  the  circumstances  and 
'acts  of  the  particular  case  before  them,  when  they  speak  of 
1  he  influence  of  any  material  fact  in  the  evidence  which  they 
\  lave  to  consider.  They  are  not  to  be  supposed  to  forget 
that  there  are  other  facts,  but  they  speak  of  the  value  of  tne 
particular  fact,  bearing  in  mind  tne  general  character  of  the 
entire  case. 

I  think,  therefore,  that  it  would  not  be  placing  a  fair  in- 
terpretation on  the  language  found  in  some  of  those  cases, 
if  we  were  to  infer  that  the  learned  judge  from  whom  that 
language  proceeded  felt  himself  authorized  in  judicially  ex- 
10 «]  pressing  dissent  from  what  *was  decided  by  the  lords 

i'ustices  in  the  Marquis  of  AheTcorrCs  Gase.  I  do  not, 
or  my  part,  place  that  interpretation  on  the  language  in 
question. 

The  true  result  to  be  drawn  from  those  authorities  appears 
to  be,  that  the  fact  of  a  man  accepting  the  place  of  director, 
for  which  the  possession  of  a  certain  number  of  shares  is  a 
necessary  qualification,  is  most  material  in  determining 
whether  he  shall  or  shall  not  be  ])ermitted  to  repudiate,  as 
unauthorized  by  himself,  the  re^stration  of  shares  which,  in 
the  ordinary  course  of  the  business  of  the  company,  have 
actually  been  placed  in  his  name,  and  which  were  needful 
for  his  qualification. 

So  much  for  the  principle.  But  if  that  be  a  right  view  of 
the  principle,  it  follows  tnat  we  cannot,  from  the  mere  &ct 
of  Mr.  Brown  in  this  case  assenting  on  the  18th  of  March 
(for  I  do  not  think  he  appears  to  nave  assented  earlier)  to 
the  act  of  the  other  directors  in  electing  him  a  member  of 
their  body — we  cannot,  from  that  mere  fact  standing  alone, 
and  apart  from  other  circumstances,  infer  that  Mr.  Brown 
on  that  day  entered  into  a  contract  with  the  company  to  be 
the  allottee  from  them  of  the  number  of  shares  necessary  to 
his  qualification. 

But  in  truth  tills  case  does  not  at  all  rest  on  that  naked 
state  of  facts ;  for  here,  as  in  the  other  cases,  it  does  appear 

(')  4  D.  F.  A  J.,  78. 
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that  shares,  which  we  think  must  prima  facie  be  considered 
to  have  been  taken  as  the  qualification  of  Mr.  Brown,  actu- 
ally passed  into  his  name,  and  were  duly  registered  in  his 
name  within  a  few  days  after  he  accepted  the  office  of  direc- 
tor. The  evidence  is  admitted  to  be  in  such  a  state  as  to 
justify  the  inference,  that,  when  he  accepted  that  office  of 
director  he  did  intend  to  c^ualifjr  himself,  and  to  qualify 
liimself  by  shares  to  be  acquired  in  the  manner  in  which  he 
did  acquire  the  shares  actually  registered  in  his  name. 

It  appears  that  at  this  time  there  was  a  promoter  named 
Broomneld,  who  had  undertaken  to  float  the  company ;  to 

Elace,  as  it  is  called,  the  capital ;  and  to  find  the  airectors. 
[e  had  at  that  time  claims  against  the  company,  which,  as 
I  think,  we  may  hold  were  intended  to  be  satisfied  by  the 
allotment  of  a  considerable  number  of  paid-up  shares,  his 
services  to  the  company  being  considered  to  be  equivalent 
to  payment.  It  further  appears  that  at  a  meeting  on  the 
26tn  of  March,  at  which  Mr.  Brown  was  not  ^present,  [108 
the  agreement  with  Broomfield  was  put  into  a  formal  shape, 
and  was  to  the  effect  that  he  should  have  for  his  services 
6,000  paid-up  shares  on  certain  special  terms.  The  terms 
were,  as  I  will  assume  (without  deciding  anything  more 
about  them^,  that  the  number  of  shares  would  be  liable  to 
be  reduced  if  the  allotment  of  shares  to  the  general  public 
should  not  proceed  to  the  extent  contemplated,  and  possi- 
bly any  shares  so  allotted  would  be  liable  to  be  cancelled  if 
the  allotment  fell  short  of  what  was  expected.  Before  any 
large  allotment,  or  anv  to  the  general  public,  was  actually 
made,  on  the  29th  of  March,  at  a  general  meeting,  at  which 
Mr.  Brown  was  not  present,  as  in  fulfilment  of  that  agree- 
ment, 6,000  shares  were  allotted  as  fully  paid-up  to  Broom- 
field,  and  of  those  6,000  shares  fifty  shares  were  substantially 
tranferred  by  him  to  Mr.  Brown.  It  is  true  that  the  form 
of  register  and  transfer  was  not  gone  through,  but  fifty  of 
the  snares  authorized  to  be  issued  to  Broomfield  under  his 
agreement  as  fully  paid-up  shares  were,  by  his  direction, 
transferred  to  Brown  and  registered  in  his  name.  Brown 
having  from  the  beginning  contemplated  qualifying  him- 
self in  that  manner,  and  not  otherwise  for  the  office  of 
director. 

Now  these  shares  either  were  or  were  not  validly  issued. 
If  they  were  not,  then  the  qualification  must  fail ;  but  you 
cannot  on  that  hypothesis  substitute  a  different  agreement 
to  take  a  different  qualification.  If  they  were,  tjien  the 
qualification  was  good.  It  seems  to  me  immaterial  for  the 
present  purpose  to  inquire  which  of  these  alternatives  is  cor- 


Digitized  by  VjOOQ IC 


768  CHANCERY  APPEALS.  [L  a 

1878  Brown's  Cose.  L.C.ShJJ. 

rect,  lor  in  either  way  we  come  to  the  result  that  there  was 
really  no  other  contract  by  Mr.  Brown  to  qualify  himself 
by  holding  shares  except  that  which  was  carried  into  effect 
by  nieans  of  the  transaction  with  Broomfield.  The  appeal 
must  be  dismissed  with  costs. 

Sir  W.  M.  Jakes,  L.J.:  I  ^entirely  agree  in  the  conclu- 
sion and  in  the  reasons  which  the  Lord  Chancellor  has 
given.  I  desire  to  add  that  in  Leeke's  Case  (*)  it  certainly 
was  not  my  intention,  nor  the  intention  of  the  Lord  Justice, 
to  overrule  the  decision  in  the  Marquis  of  Aherconis 
Case  (").  We  never  even  referred  to  it.  There  may  be  an 
109]  ^expression,  taken  by  itself  and  separate  from  the 
context,  which  would  appear  to  give  color  to  the  proposi- 
tion ;  but  I  intended  merely  to  say  that  becoming  a  director 
involved  an  agreement  to  have  tne  qualifying  shares.  K 
my  words  wiU  bear  any  other  construction,  it  is  only  an- 
otner  instance  of  the  inaccuracy  of  language  to  which  we 
are  all  liable. 

Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  In 
order  to  constitute  any  person  a  shareholder  there  must  be 

Eroof  of  an  agreement  oetween  him  and  the  company  that 
e  should  become  a "  shareholder.    Then  the  question  is, 
whether  such  an  agreement  is  proved  in  this  case. 

Now  I  think  it  is  quite  clear  that  the  mere  fact  of  being  a 
director  cannot  by  itself  make  a  man  a  shareholder — ^that  is 
to  say,  make  an  agreement  between  the  man  and  the  com- 
pany that  he  will  take  shares  from  the  company.  The  ex- 
Sression  that  he  must  be  qualified  by  holding  so  many  shares, 
oes  not  oblige  him  to  take  shares  from  the  company ;  but 
he  may  obtain  the  shares  in  any  other  legal  mode  by  which 
shares  may  be  acquired  ;  and  I  think,  strictly  to  comply  with 
the  articles  of  association,  it  would  be  sufficient  that  he 
should  have  acquired  the  shares  before  he  acts  as  a  director. 
If  that  were  not  so,  and  if  the  meaning  of  the  articles  of 
association  was,  that  a  person  must  have  the  shares  before 
he  is  qualified  to  be  a  director,  the  consequence  would  be, 
that  the  election  of  Mr.  Brown  as  a  director  would  be  wholly 
void.  According  to  the  ordinary  understanding  of  mankind, 
it  would  be  quite  sufficient  if  a  person  acquired  shares  be- 
fore he  acted  as  a  director ;  and  there  can  hardly  be  any 
doubt  that  if  a  proposal  was  made  to  any  man  to  become  a 
director  in  the  company,  and  if  he  assented  to  the  proposal, 
and  purchased  the  necessary  number  of  shares  in  the  market, 
or  got  a  friend  to  transfer  them  to  him  before  he  acted,  that 
would  be  quite  sufficient  qualification,  and  it  would  be  im- 

P)  Law  Rep.,  6  Ch-,  469.  (•)  4  D.  F.  4  J.,  78. 
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possible  to  infer,  under  the  circumstances,  that  he  had  agreed 
to  take  unpaid  shares  and  pajp-  the  calls  upon  them. 

That  being  so,  the  single  circumstance  in  this  case  from 
which  we  are  asked  to  infer  that  Mr.  Brown  agreed  to  take 
shares  is,  that  he  attended  that  one  single  meeting  on  the 
18th  of  March.  It  appears  to  me  simply,  as  a  question  of 
fact,  that  it  is  impossible,  *unaer  all  the  circumstances  [110 
of  this  case,  to  draw  that  inference.  I  think  it  is  tolerably 
clear  that  from  the  very  beginning  Mr.  Brown  was  in  fact  a 
representative  of  Broomfield,  who  was  to  have  a  very  large 
interest  in  the  company,  and  it  was  intended  from  the  be- 
ginning that  he  should  qualify  himself  by  having  some  of 
Broomfield' s  shares.  It  is  quite  possible  that,  though  he  is 
stated  to  have  attended  the  meeting  oh  the  18th  of  March  as 
a  director,  yet  that  in  fact  all  he  did  was  to  go  there  for  the 
purpose  of  expressing  his  assent  to  become  a  director,  it  not 
appearing  that  he  had  previously  assented.  It  was  under- 
stood always  by  aU  'the  parties  to  that  transaction  that  he 
was  really  to  be  qualified  by  receiving  the  shares  from  Broom- 
field,  and  that  seems  to  he  corroborated  by  the  fact  that  he 
did  not  attend  the  other  meetings  at  which  the  agreement 
with  Broomfield  was  concluded  and  shares  were  allotted. 
He  did  not  attend  any  other  meetings  until  the  shares  were 
allotted  to  him  which  were  intended  to  be  Broomfield' s  shares. 

I  do  not  mean  to  say  that,  if  a  person  assented  to  becom- 
ing a  director,  and  had  shares  allotted  to  lum  of  the  number 
for  his  qualification,  and  for  a  considerable  time  went  on  and 
acted  as  a  director,  then  you  mi^ht  not  infer  that  he  had 
agreed  to  accept  the  shares.  But  m  this  particular  case  it  is, 
in  mv  opinion,  impossible  to  infer  that  Brown  ever  assented 
to  take  any  other  shares  in  the  company ;  and  to  hold  that 
he  did  so  would  be  to  hold  that  he  became  a  shareholder 
contrary  to  his  own  intention. 

Solicitors  for  the  official  liquidator:  Messrs.  VdUance  <ft 
VaUaTice. 
Solicitor  for  Mr.  Brown:  Mr.  T.  A.  Tibbitts. 

8  Eng.  Rep.  97 
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[Law  Reports,  9  Chftncery  Appeals,  111.] 
L.C.  and  L.  JJ.,  Nov.  22,  24,  ISIS. 

Ill]  *Selby  V.  Nettlefold. 

[1872     S.     10.] 

jRi^ht  of  Way — Orant — Obttrudum — JiifflU  to  deviate — Purchaser — Notice— 

Injunction, 

The  g^rantee  of  a  right  of  way  which  has  been  obetmcted  by  the  grraator  has  a 
right  to  deviate  over  the  grantor's  land ;  and  the  grantee  is  entitled  to  have  this 
right  protected  by  the  court  so  long  as  the  obstnicnon  exists,  without  the  necesnty 
of  proceeding  aranst  the  grantor  for  the  removal  of  the  obstraction. 

Notice  of  a  right  of  way,  and  also  of  an  obstraction  to  it,  held  to  be  notice  of  the 
grantee's  right  of  deviation. 

This  was  an  appeal  from  a  decree  of  Vice-Chaiicellor 
Bacon. 

On  the  27th  of  October,  1846,  George  Selby,  the  father  of 
the  plaintiff,  George  Thomas  Selby,  and  his  trustees,  ]^iir- 
chased  from  James  Moilliet  a  piece  of  land  at  Smethwick, 
in  the  county  of  Stafford,  situate  on  the  west  bank  of  a  pri- 
vate canal  running  into  the  Birmingham  and  Wolverhampton 
Canal,  for  the  purpose  of  carrying  on  the  business  of  a  metal 
tube  manufacturer  thereon. 

By  an  indenture  of  even  date,  Moilliet  granted  to  G.  Selby, 
his  neirs.  appointees,  and  assigns,  and  the  tenants  and  oc- 
cupiers lor  the  time  being  of  the  last-mentioned  piece  of 
ground,  the  right  for  all  purposes  to  go,  return,  and  pass 
with  barges,  boats,  and  other  things  necessary  for  water- 
carriage  in,  through,  along,  and  over  the  said  private  canal, 
and  also  to  drive  norses,  mules,  and  other  animals  along  and 
over  the  towing-path  therein  described,  which  was  on  the 
east  bank  of  the  canal — the  opposite  side  to  the  said  piece 
of  ground — for  the  purpose  of  drawing  or  towing  boats, 
barges,  and  other  vessels  along  the  said  canal. 

In  the  year  1850  G.  Selby  died,  having  devised  all  his  real 
estate  to  the  plaintiff. 

In  the  year  1860  Moilliet,  who  was  the  owner  of  a  consid- 
erable portion  of  the  land  on  both  banks  of  the  canal,  built 
a  bridge  over  the  canal  at  a  short  distance  from  the  piece  of 
ground  reserved  to  G.  Selby,  and  entirely  obstructed  the 
towing-path  at  that  part  with  a  solid  wall  of  brick  and  stone, 
and  the  road  over  tne  bridge  bepame  a  public  road  called 
Crauford  Street. 

112]    *  After  the  obstruction,  by  the  building  of  this  bridge, 
of  the  towing-path,  the  plaintitf  s  servants  when  engaged  in 
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towing  his  barges  were  obliged  to  pass  round  the  foot  of  the 
bridge  with  their  horses,  and  to  cross  the  road  so  as  to  re- 
enter the  towing-path  on  the  other  side  of  the  bridge.  In  so 
doing  they  hacL  to  pass  through  part  of  Moilliet's  land  ad- 
joining the  road,  and  they  continued  to  use  this  substituted 
way  till  shortly  before  the  filing  of  the  bill. 

m  the  year  1853  Moilliet  sola  a  piece  of  land  on  the  east 
bank  of  the  canal,  over  which  the  towing-path  passed,  to  the 
defendants,  J.  H.  Nettlef old  and  J.  Chamberlain.  This  piece 
of  land  included  the  land  adjoining  the  bridge  through  which 
the  plaintiff's  substituted  way  passed.  The  defendants 
shortljr  after  the  purchase  received  £50  from  Moilliet  as  com- 
pensation for  the  annoyance  caused  by  the  plaintiff's  right 
of  way  over  the  towing-path.  It  did  not  appear  that  they 
were  aware  of  his  having  deviated  over  the  land. 

About  the  same  time  Moilliet  sold  the  piece  of  land  on  the 
bank  of  the  canal,  on  the  other  side  of  the  bridge,  to  the 
Patent  File  Company,  from  whom  the  defendants  purchased 
it  in  1870. 

The  defendants  had  erected  a  wooden  fence  on  their  land 
on  each  side  of  Crauf ord  Street,  which  prevented  the  plain- 
tiff's  servants  and  horses  from  crossing  the  road ;  and  after 
some  correspondence  the  plaintiff  filed  the  present  bill, 
praying  that  the  defendants  might  be  restrained  from  ob- 
structing the  plaintiff,  or  the  occupiers  for  the  time  being  of 
his  said  piece  of  land,  his  or  their  servants  or  agents,  in  his 
or  their  iree  use  of  the  towing-path,  and  from  ])ermitting  the 
fence  to  remain  so  as  to  cause  such  obstruction. 

The  yice-Chancellor  made  a  decree,  granting  a  p^erpetual 
injunction  in  terms  of  the  prayer,  and  from  this  decision  the 
defendants  appealed. 

It  appeared,  from  the  evidence  in  the  cause,  that  Moilliet 
was  onl  V  tenant  for  life  of  the  land  on  the  east  side  of  the  ca- 
nal at  tne  time  of  making  the  grant  of  the  right  of  way  to  G. 
Selby.  Evidence  was  also  adduced  to  show  tnat  the  plaintiff 
used  the  right  of  way  very  rarely,  it  being  found  more  con 
venient  to  propel  the  barges  with  poles  than  to  tow  them 
with  horses. 

*Mr.  Mtzjames  Stephen^  Q.C.,  Mr.  JEddis,  Q.C.,  and  [113 
Mr.  W.  P.  J^eale,  for  the  appellants :  There  is  no  authority  for 
such  a  claim  as  this  arising  out  of  a  grant  of  a  right  of  way. 
The  cases  in  which  a  right  to  deviate  extra  viam  has  been 
recognized  have  been  cases  of  highways,  or  ways  resting  on 
prescription :  Absor  v.  French  (') ;  Robertson  v.  OantleU(^) ; 

.(')  2  Show.,  29.  («)  16  M.  A  W.,  289, 
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Taylor  v.  Whitehead  (*) ;  Arnold  v.  HoJJbrook  (') ;  BvUard 
V.  Harrison  Q.    But  admitting  that  if  a  man  grants  a  right 
of  way,  and  then  obstructs  it,  the  grantee  may  pass  through, 
some  other  part  of  the  grantor's  land,  that  supposes  that  me 
ori^nal  right  of  wayis  still  in  existence,  and  is  only  tempo- 
rarily obstructed.     Here  the  plaintiflE  has  submitted  to  the 
permanent  obstruction  of  the  original  way,  and  has  in  fact 
abandoned  it.    The  right  to  deviate  is  merely  an  excuse  for 
trespass  ;  it  is  not  such  a  right  as  can  grow  into  a  perma- 
nent easement  in  substitution  for  the  orginal  ri^ht,  capable 
of   being  enforced  by  the  court.    The  plaintiiFs  proper 
remedy  is  to  proceed  against  those  who  maintain  the  bridge, 
which  the  deiendants  now  have  no  power  over :  JReignolds  v. 
Edwards  (*) ;  Harrison  v.  Parker  (*) ;  LleweUyn  v.  Earl  of 
Jersey  (•).    The  defendants  also  insist  on  their  right  as  pur- 
chasers without  notice  of  the  plaintiffs  alleged  easement. 
It  is  true  that  shortly  after  their  purchase  they  had  notice 
of  the  plaintiff's  right  of  way  along  the  towing-path,  and 
received  compensation  for  it,  but  they  believed  that  it  had 
been  practically  abandoned,  and  they  had  no  notice  of  his 
claim  to  deviate  through  another  part  of  their  land.    At  all 
events,  the  plaintiff  has  no  right  to  pass  through  the  defen- 
dant's  land  except  for  the  limited  purpose  of  passing  from 
the  towing-path  on  one  side  of  the  bridge  to  the  towing- 
path  on  the  other  side  for  purposes  of  towing. 

Mr.  Kay^  Q.C.,  and  Mr.  &.  W.  Lavrrence^  tor  the  plaintiff: 
The  defendants  had  notice  of  the  original  right,  and  that 
implied  a  right  to  a  substituted  way  if  the  original  way'  was 
obstructed.  There  has  been  no  abandonment  of  the  onginal 
114]  right.  It  was  *kept  up  by  user  of  the  substituted 
way:  Jfforne  v,  Widlake  (');  Gomyns'  Dig.  "Chimin" 
(D.  2) ;  Payne  v,  Shedden  (') ;  LoveU  v.  Smith  (*) ;  Harvi^  v. 
Movers  (") ;  Hawkins  v.  Carbines  (").  The  plamtiff  does  not 
claim  a  permanent  right  of  way  over  the  defendant's  land, 
but  only  a  right  of  deviation  so  long  as  the  original  way  is 
obstructed.  There  is  no  obligation  on  him  to  enter  into  liti- 
gation with  those  in  whom  the  projjerty  of  the  bridge  is 
vested.  He  is  entitled  to  take  the  simplest  remedy  in  his 
power. 

Mr.  FitzjaTnes  Stephen^  in  reply. 


s 


M  2  Doug.,  745.  O  Yelv.,  141. 

•)  Law  Rep.,  8  Q.  B.,  96.  (»)  1  Moo.  <&  Rob.,  883. 

'»)  4  M.  A  S.,  887.  (•)  8  C.  B.  (N.S.),  120. 

>)  WUles,  282.  (»•)  8  Bligh,  N.S..  440. 

(»)  6  East,  164.  (")  27  L.  J.  (Ex.),  44. 
(•)  U  M.  A  W.,  188. 
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Lord  Selborne,  L.C:  It  is  admitted  that  if  A.  grants  a 
right  of  way  to  B.  over  his  field,  and  then  places  across  the 
way  an  obstmction  not  allowing  of  easy  removal,  the  grantee 
may  go  round  to  connect  the  tWo  parts  of  his  way  on  each 
side  of  the  obstacle  over  the  grantor  s  land  without  trespass. 

In  this  case  we  think  the  defendants  cannot  be  treated 
as  purchasers  either  from  MoUliet  or  from  the  Patent  File 
Company  without  notice  of  the  plaintiff  s  rights,  such  as  they 
existed  when  those  purchases  were  made,  and  of  the  man- 
ner in  which  they  were  then  used  and  enjoyed.  When  the 
first  of  those  purchases  was  made  the  bndge  and  road  had 
been  actually  erected  by  Moilliet,  so  as  to  obstruct  the  direct 
use  of  the  towing-jjath,  and  we  hold  it  to  be  the  right  con- 
clusion from  the  evidence  that  the  plaintiff  then  practicallv 
enjoyed  this  right  of  way  by  passmg  over  Moiluet's  land, 
which  was  sold  to  the  defendants,  and  over  the  street  or 
road  and  the  yard  on  the  other  side  from  the  towing-path 
on  one  side  of  the  bridge  to  the  towing-path  on  the  otner ; 
and  that,  as  against  Moilliet,  the  plaintiff  in  so  passing  and 
repassing  was  not  a  trespasser. 

As  between  Moilliet  and  the  defendants,  who  received 
from  Moilliet  a  money  consideration  in  respect  of  their  being 
subject  to  this  servitude,  we  think  it  cannot  be  assumed  that 
the  defendants  *would  at  any  time  have  been  entitled  [115 
in  equity  to  obstruct  this  substituted  mode  of  access,  so  as 
to  make  it  necessary  for  Moilliet,  if  still  the  owner  of  the 
road  and  the  bridge,  to  remove  the  original  obstruction, 
which  was  the  status  quo  when  the  defendants  purchased. 
And  that  original  obstruction  remaining  (in  which  the  plain- 
tiff, having  practically  enjojred  the  suDstituted  mode  of 
access  till-  shortljr  before  the  nling  of  the  bill,  has  acquiesced 
for  a  length  of  time,  which  might  make  it  now  very  aifiicult 
for  him  m  equity  to  require  that  original  obstruction  to  be 
removed),  we  think  that  the  defendants  who  purchased  from 
Moilliet  with  notice,  have  no  better  right  as  against  the 
plaintiff  than  Moilliet  himself  would  have  had. 

The  injunction  must,  however,. be  varied  by  limiting  it  in 

Joint  of  duration  to  the  life  of  MoUliet,  and  to  the  period 
uring  which  the  obstruction  of  the  towing-path  by  the 
bridge  maj^  continue ;  and  it  is  not  to  prevent  the  defendants 
from  substituting  for  that  heretofore  in  use  any  other  con- 
venient mode  of  access,  and  it  is  to  be  stated  that  the  order 
is  not  to  extend  so  as  to  authorize  the  plaintiff  to  use  the 
mode  of  access  across  the  defendant's  land  heretofore  used 
by  him,  or  any  other  which  may  be  substituted  for  it  ex- 
cept in  and  for  the  continuous  passage  along  the  towing- 
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path,  for  the  purpose  of  towing,  from  one  side  of  the  bridge 
to  the  other  side  thereof. 

Sib  W.  M.  Jakes,  L. J.,  and  Sib  G.  Mellish,  L.  J.,  con- 
curred. 

Solicitors  for  the  plaintiff :  Messrs.  Lawrance^  Pletos  &  Co. 

Solicitors  for  the  defendants :  Messrs.  Sharpe^  Parkers  & 

Oo,^  agents  for  Messrs.  Myland  &  Martineau^  Birmingham. 


A  purchaser  of  an  inner  lot,  may 
claim  a  right  of  way  of  neeessUp  over 
the  lots  belonging  to  his  grantor  which 
lie  between  him  and  a  public  highway. 
Wheeler  r.  QUaey,  85  How.  Prac.,  189 ; 
N,  r.,  etc,  V.  MUnor,  1  Barb.  Chy.,  868  ; 
BtftyOes  v.  Hastings,  24  Barb.,  44,  affirmed 
32  N.  Y.,217;  Addison  on  Tort8,(4th  Eng. 
ed.),  86  ;  8  Kent.  Com. ,  420-424,  marg.p. 
But  such  a  way,  founded  on  an  implied 
grant,  must  arise  from  necessity.  Con- 
venience alone  is  not  sufficient  to  raise 
the  implication  of  a  right  of  way.  VcU- 
ley  Falls  Co.  v.  Dolan,  9  Rhode  Island, 
^.  And  for  such  purposes  may  pass 
over  a  road  used  by  the  owner  of  the 
plat  before  the  same  was  divided  into 
city  lots.  Wheeler  v.  Oilsey,  85  How. 
Prac.,  189. 

The  necessity  out  of  which  a  right  of 
way  arises  is  strict  and  continues  only 
so  long  as  the  necessity  exists.  Wheeler 
v.  (7»&»v,  85  How.  Prac,  189 ;  if.  F., 
etc.,  V.  MUnor,  1  Barb.  Chy.,  854. 

The  owner  of  a  right  of  way  from 
necessity  can  only  use  it  for  the  pur- 
poses Implied  by  the  grant.  VcUley 
Falls  Go.  V.  Dolan,  9  Rhode  Island,  489  ; 
2  Greenl.  Ev.,  §  471 ;  Addison  on  Torts, 
4th  Eng.  ed.,  308-9. 

And  cannot  use  it  for  going  to  any 
lands  except  those  to  which  it  passes 
as  an  appurtenant,  and  has  no  right  to 
use  it  as  appurtenant  to  other  lands 
afterwards  acquired.  Stearns  v.  Mttl- 
len,  4  Gray,  161 ;  2  Greenl.  Ev.,  §  471 ; 
Addison  on  Torts,  4th  Eng.  ed.,  308-9. 

But  if  such  use  be  a  bona  fide  exercise 
of  a  right  of  way  to  such  lands,  and  not 
a  mere  colorable  mode  of  getting  to 
such  other  land  the  owner  thereof  is 
not  liable.  SkuU  v.  Qlemster,  16  C.  B., 
N.S.  (Ill  Eng.  Com.  L.),  81 ;  WiUiams 
V.  JiwkM,  L.R,2C.  P.,  577. 

And  if  the  grantee  take  a  right  of 
way  by  a  public  street  one  by  way  of 
an  alley  in  rear  will  not  pass.  Hatte- 
meir  v.  Albro,  2  Bosw.,  546. 

The  grantee  of  a  prioate  way,  which 


has  become  founderous  and  impassible, 
cannot  without  being  a  trespasser,  go 
on  the  adjoining  close,  and  thus  pass 
around  the  obstruction.  The  rule  is 
the  same  where  the  owner  of  the  close 
through  which  the  private  way  passes, 
causes  the  obstruction .  WtiUafM  v.  Bed- 
ford, 7  Barb.,  309  ;  Holmes  v.  Seeley,  19, 
Wend.  507;  Boyee  v.  Brown,  7  Barb.,  80. 
But  see  Leonard  v.  Leonard,  2  Allen, 
548,  Famvm  v.  PlaU,  8  Pick.,  839, 
contra  when  the  owner  of  the  land 
causes  the  obstruction.  We  think  the 
latter  cases  the  better  law. 

There  is  no  distinction  with  respect 
to  the  right  of  passing  extra  xAam,  be- 
tween a  private  way  by  grant  and  a 
priwOe  way  ex  necessUate  after  the  latter 
has  been  selected  or  assigned.  The 
same  rule  applies  to  a  private  way  by 
prescription,  that  controls  in  case  of  a 
grant.     WiUiams  v.  Safford,  7  Barb., 

A  person  travelling  on  a  public  high- 
way, which  has  become  founderous 
and  impassible,  has  a  right  to  remove 
enough  of  the  fences  in  the  adjoining 
close,  to  enable  him  to  pass  around  the 
obstruction,  doing  no  unnecessary  in- 
jury. WiUiams  v.  Safford,  7  Barb., 
809  ;  CampbeU  v.  Race,  7  Gushing,  408  ; 
Arnold  v.  HoUnvok,  4  Eng.  Rep.,  286, 
241,  note. 

But  he  becomes  a  trespasser  if  he 
tears  away  other  fences,  and  tramples 
down  the  herbage  in  other  parts  of  the 
close.   WiUiamsv.  Safford,  7  BBTh„d09. 

But  such  a  right  is  not  to  be  exer- 
cised from  convenience  merely  nor 
when,  by  the  exercise  of  due  care,  after 
notice  of  obstructions  other  ways  may 
be  selected  and  the  obstruction  avoided. 
But  it  is  to  be  confined  to  those  cases 
of  inevitable  necessity  or  unavoidable 
accident :  arising  from  sudden  and  re- 
cent causes  which  have  occasioned  tem- 
porary and  impassible  obstructions  in 
the  highway.  What  shall  constitute 
such  inevitable  necessity  or  unavoid- 
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able  accident,  most  depend  apon  the  both   parties.    Holmes  y.    SeeUff,    19 

various  circumstances  attending  each  Wend.,    607;    Wheeler   v.   O^seff,    85 

particular  case.    Campbell  v.  Baee,  7  How.,  146. 

Cushing,  408.  If  he  decline  to  exercise  such  right, 

In  the  case  of  a  waj  of  necessity  aris-  the  grantee  may  select  for  himself  and 

ing  out  of  a  grant  the  grantor  has  a  will  be  supported  in  his  selection  nn- 

right  to  designate  the  tra^  of  the  way,  less  chargeable  with  palpable  abuse. 

haTing  due  regard  to  the  rights  of  Hermes  v.  8eeley,  19  WenoL,  607. 


[Law  Reports,  9  Chancery  Appeals,  116.] 

L.C.  and  L.JJ.,  Dec.  18, 1878. 

*StANFOBD  V.  HUELSTONE.  [116 

[1878     S.    286.] 

Tretpat$ — It^vmHafh —  Timber. 

In  1869  H.  broupfht  ejeotment  against  S.  to  recover  a  piece  of  woodland.  S.  set 
up  adverse  possession  for  more  than  twenty  years,  and  the  action  was  dlBcontinued. 
H.  shortly  afterwards  took  up  his  residence  in  a  house  close  to  the  wood,  and  fre- 
quently walked  in  the  wood,  turned  cattle  into  it,  and  cut  the  brambles  there.  In 
1878  lie  cut  down  a  tree  in  tiie  wood,  and  threatened  to  cut  more,  upon  which  S.  filed 
his  bill  for  an  ii\junction. 

Held  (affirming  the  decision  of  the  Master  of  the  RoUs),  that,  after  H.  had,  by 
bringing  ejectment,  admitted  S.  to  be  in  possession  of  the  wood,  the  acts  done  by  H. 
must  be  looked  upon  only  as  acts  -of  trespass  not  putting  him  into  possession,  and 
that  S.,  being  in  possession,  was  entitled  to  an  interlocutory  injuncaon  to  restrain 
him  from  cutting  timber. 

Zowtuka  V.  AtUe  (')  approved  and  followed. 

This  was  a  motion  by  way  of  appeal  from  an  order  of 
the  Master  of  the  Rolls  refusing  to  dissolve  an  ex  parte 
injunction. 

The  plantiff  was  entitled  in  fee  to  a  &rm  at  Slaueham,  in 
Sussex,  part  of  which  consisted,  as  the  plaintiff  alleged^  of 
a  wood  called  Jenner's  Wood.  This  wood  was  bounded  on 
two  sides  by  the  farm,  on  the  third  by  a  road,  and  on  the 
fourth  by  property  of  the  defendant.  The  plaintiff  deposed 
that  his  father  purchased  the  farm  in  1828,  that  he  succeeded 
to  it  under  the  will  of  his  father,  and  that  his  father  and  he 
had  been  in  undisputed  possession  of  the  farm,  including 
the  wood,  from  1828  till  1859. 

In  1859  two  actions  of  ejectment  were  commenced  against 
the  present  plaintiff,  Mr.  Stanford — one  by  the  present  de- 
fendant, Mr.  Hurlstone,  to  recover  one  moiety  of  the  wood, 
and  the  other  by  parties  who  claimed  the  other  moiety^  Mr. 
Stanford,  at  the  trial  of  the  second  action  in  1860,  adauced 
evidence  of  adverse  possession  for  more  than  twenty  years, 
and  the  plaintiffs  in  that  action  elected  to  be  nonsuited. 

(J)  10  Jur.  (N.S.),  226;   12  W.  R.,  899 ;   83  L.  J.  (Ch.),  461. 
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The  former  action  was  not  brought  on  for  trial,  but  was 
discontinued  by  Mr.  Hurlstone  in  1861,  and  no  further  legal 
proceedings  were  taken. 

117]  *In  September,  1873,  the  defendant  cut  agap  through 
the  fence  between  his  property  and  Jenner's  Wood,  and  on 
its  being  repaired  by  the  plaintiffs  workmen,  cut  it  through 
again.  It  was  again  repaired  by  the  directions  of  the  plam- 
tiffs  bailiflE,  and  again  cut  through  by  the  defendant's  orders. 

On  the  10th  of  October,  1873,  the  defendant  applied  to  a 
sergeant  in  the  police  force  to  attend  on  his  cutting  a  tree  in 
Jenner's  Wood,  as  he  apprehended  a  breach  of  me  peace. 
The  police  sergeant  accordingly  attended  with  a  constaole  on 
the  13th,  when  two  workmen,  by  the  defendant's  orders,  cut 
down  a  tree  in  the  wood.  The  plaintiffs  bailiff  came  up, 
and  the  defendant  told  him  that  the  tree  was  cut  as  a  chal- 
lenge to  the  plaintiff,  and  that  he  (the  defendant)  would  cut 
twenty  more.  The  plaintiff  did  not  use  force  to  prevent 
these  proceedings,  but  on  the  21st  filed  his  bill  praying  an 
injunction  to  restrain  the  defendant  from  cutting  any  timber 
in  the  wood,  and  from  otherwise  interfering  with  the  plain- 
tiff s  possession  thereof.  An  injunction  was  granted  ex  parte 
OA  the  following  day. 

On  the  26th  of  November  the  defendant  moved  to  dissolve 
this  injunction.  By  his  affidavit  filed  in  support  of  the  mo- 
tion, he  set  forth  the  grounds  on  which  he  alleged  himself  to 
be  entitled,  into  which  it  is  not  necessary  to  enter.  He  fur- 
ther stated,  that  in  August,  1860,  he  had  taken  into  his  own 
possession  his  property  adjoining  the  wood,  and  had  ever 
since  resided  in  the  cottage  on  that  property  during  the  whole 
or  part  of  the  long  vacation  in  each  year,  and  occasionally 
gone  to  it  for  a  day  or  two  at  other  times  of  the  year ;  that 
while  staying  at  the  cottage  he  had  continually  gone  into  the 
wood  and  walked  and  sat  there,  especially  in  the  heat  of  the 
summer ;  that  he  had  gathered  the  nuts  and  cut  pea-sticks 
in  the  wood  ;  that  he  had  turned  his  pigs  into  the  wood  to 
eat  up  the  acorns,  and  his  cows  had  been  in  the  wood ;  that 
when  the  brambles  grew  thick  among  the  underwood  he  had 
cleared  them  out  in  order  that  he  might  walk  and  sit  more 
conveniently  in  the  wood,  and  that  during  the  whole  of  the 

Seriod  in  which  he  resided  at  the  cottage  ne  had  never  been 
isturbed  in  his  possession  by  the  plaintiff  or  his  servants 
till  the  disturbance  thereinafter  mentioned.  The  disturbance 
thus  referred  to  was  the  stopping  up  the  gap  made  by  the 
118]  defendant  in  *the  fence,  his  account  of  which  did  not 
materially  differ  from  the  account  given  by  the  plaintiffs 
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evidence,  except  that  the  defendant  stated  the  gap  to  have 
been  made  some  months  before  September,  1873. 

The  Master  of  the  Rolls  refused  the  motion  with  costs, 
and  the  defendant  appealed. 

Mr.  Fry^  Q.  C. ,  and  Mr.  Drewry^  for  the  appellant :  Where 
a  person  who  has  a  title  enters  and  does  acts  of  ownership 
he  has  such  a  possession  as  will  enable  him  to  bring  an  action 
of  trespass,  though  he  does  not  exclude  the  person  on  whom 
he  enters :  Butcher  v.  Butcher  (*).  We  contend,  therefore, 
that  the  defendant  is  not  to  be  treated  as  a  person  out  of 
possession. 

[The  Lord  Justice  Mellish  :  By  the  action  of  ejectment 
in  1859  the  present  defendant  admitted  that  he  was  out  of 
possession,  and  that  the  present  plaintiff  was  in  possession. 
After  that  the  possession  cannot  be  changed  by  such  acts  as 
the  defendant  relies  on.] 

The  court  is  slow  in  granting  injunctions  to  restrain  tres- 
pass :  Vernon  v.  Oity  of  Imolin  (") ;  Smith  v.  Collyer  (') ; 
Davenport  v.  Davenport  {^). 

[Sir  R.  Baggallay^  Q.C.,  referred  to  Lowndes  v.  Settle {*).'] 

Sir  a.  Baggallay^  Q.  C,  and  Mr.  Currey^  for  the  plain- 
tiff, were  not  called  upon. 

Lord  Selborne,  L. tJ. :  I  am  of  opinion  that  a  more  proper 
order  than  that  under  appeal  was  never  made.  So  far  as 
appears  on  the  evidence  before  us,  the  plaintiff,  supposing 
him  to  have  had  no  other  title,  had  in  1860  been  in  posses- 
sion of  Jenner's  Wood  for  more  than  twenty  years,  and 
therefore,  unless  something  could  be  shown  which  was  not 
shown,  he  had,  under  the  present  Statute  of  Limitations,  a 

food  title  in  fee.  In  that  year  two  actions  of  ejectment  were 
rought  *admitting  the  present  plaintiff  to  be  in  pos-  [119 
session.  In  one  oi  those  actions  the  plaintiffs  elected  to  be 
nonsuited,  and  the  other  action,  which  was  brought  by  the 

S resent  defendant,  was  discontinued.  The  defendant  ad- 
uces  evidence  to  show  acts  of  ownership  by  himself  since 
that  time,  which  might  be  evidence  of  possession  if  he  had 
a  title,  but  which,  considering  the  evidence  of  his  want  of 
title,  can  onlj  be  treated  as  acts  of  trespass — mere  acts  of 
trespass,  which  could  not  bring  the  possession  into  contro- 
versy. The  defendant  then  takes  upon  himself  to  cut  down 
a  tree,  calling  in  the  police  to  prevent  the  plaintiff  from  re- 
sisting: the  act  by  force.  The  plaintiff  properly  acquiesced, 
and  oiEered  no  forcible  resistance.     He  thus  was  powerless, 

(»)  7  B.  A  C,  899.  (*)  7  Hare,  217. 

(«)  4  Bro.  P.  C,  Ed.  TomL,  398.  (»)  10  Jur.  (N.S.),  226. 

(«)  8  Yes..  89. 

8Eng.  Rep.  98 
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and  the  defendant  threatens  to  cut  down  more  trees,  and  to 
bring  a  number  of  men  for  that  purpose.  If  the  court  has 
authority  to  grant  an  injunction,  that  authority  ought  to  be 
exercised.  Some  of  the  cases  do  not  appear  very  reasona- 
ble, but  in  modem  times  the  cases  in  wnich  an  injunction 
asainst  waste  has  been  refused  have  been  cases  where  a 
plaintiff  out  of  possession  asked  for  an  injunction  against  a 
defendant  in  possession.  We  need  not  consider  whether  in 
all  those  cases  the  court  exercised  a  sound  discretion,  if  the 
matter  is  one  of  discretion.  It  is  enough  to  say  that  in 
Lovmdes  v.  Settle  (*)  a  very  learned  and  careful  judge  held 
that,  in  circumstances  closely  resembling  those  of  the  present 
case,  an  injunction  could  be  granted,  and  we  have  much 
satisfaction  in  following  his  decision. 

Sib  W.  M.  James,  L. J.,  and  Sib  G.  Mellish,  L.  J.,  con- 
curred. 

Solicitors :  Messrs.  Senior ^  Attree  &  JoTvMon;  Mr.  George 
Dobree. 

(»)  10  Jiir.  (N.S.).  ««6. 


[Law  Reports,  9  Chancery  Appeals,  188.] 
L.C.  and  L.J.M.,  Jan.  12, 1874. 

128]  *Stnge  V.  Stnge. 

[1872    S.     121.] 

A  testatrix  advanced  to  the  defendant  £900  on  the  secority  of  an  asrignment  by 
him  of  a  covenant  by  F.  to  transfer  a  sam  of  £1,000  stock,  and  to  pay  interest  in  the 
meantime.  By  her  will  she  gave  F.  £8,000,  and  all  snms  due  to  her  from  him,  and 
directed  her  executors  not  to  require  payment  of  the  £900  dae  from  the  defendant, 
but  out  of  the  £8,000  g^ven  to  F.  to  retain  enough  to  purchase  £1,000  stock  for  the 
benefit  of  her  estate,  and  if  the  stock  were  worth  more  than  the  £900  and  interest, 
the  sarplas  to  be  paid  to  the  defendant  F.  having  predeceased  her,  she,  by  a  codicil, 
directed  that  the  £8,000  should  form  part  of  her  residuary  personal  estate,  but  di- 
rected her  executors  not  to  call  on  F.'s  representatives  for  transfer  of  the  £1,000 
stock,  nor  to  enforce  payment  of  the  £900  from  the  defendant: 

Hdd^  that  the  defendant  was  not  at  liberty  to  enforce  performance  of  the  covenant 
to  transfer  the  £1,000  stock  against  F.'s  estate,  except  as  to  the  difference  between 
the  £900  and  the  value  of  the  stock. 

Decision  of  James^  L.J.,  for  WicktM,  Y.C.,  varied. 

This  was  an  appeal  from  a  decision  of  Lord  Justice  James, 
acting  for  Vice-Chancellor  Wickens,  on  a  special  case(*^. 

The  facts  stated  in  the  special  case  are  given  at  lengtn  in 
129]  the  ^previous  report.  The  following  short  statement 
will  be  sufficient  for  the  purpose  of  the  present  report: 

(»)  Law  Rep.,  16  Eq.,  889. 
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By  an  indenture  dated  the  23d  of  April,  1858,  between 
Francis  H.  Synge  of  the  one  part,  and  the  defendant  Mil- 
lington  H.  Synge,  of  the  other  part,  Francis  H.  Synge,  for 
the  considerations  therein  mentioned,  covenanted  with  the 
defendant  that  within  twelve  months  after  the  death  of  Sir 
J.  M.  Tylden  he  would  transfer  £1,000  £3  per  cent,  reduced 
annuities  into  the  name  of  the  defendant,  his  executors,  ad- 
ministrators, or  assigns,  and  would  in  the  meantime  jmy 
interest  at  the  rate  therein  mentioned. 

By  an  indenture  dated  the  8th  of  March,  1866,  between 
the  defendant,  M.  H.  Synge,  of  the  one  part  and  Mary  A. 
Synge,  of  the  other  part,  in  consideration  of  £900  lent  by 
Mary  A.  Synge  to  the  defendant,  the  defendant  assigned  to 
her  the  indenture  of  the  23d  of  April,  1868,  and  the  princi- 
pal and  interest  thereby  secured,  with  full  power  to  receive 
and  demand  the  same  in  the  name  of  the  defendant,  and 
give  discharges  for  the  same ;  subject  to  redemption  on  pay- 
ment of  the  sum  of  £900  and  interest. 

Mary  A.  Synge  made  her  will,  dated  the  8th  of  Septem- 
ber, 1871,  in  which  she  bequeathed  as  follows :  "  To  my  late 
husband's  nephew,  MiUington  H.  Synge,  thirty-six  B  snares 
in  the  Weston-super-Mare  Gas  Company.  To"  my  late  hus- 
band's  nephew,  Francis  H.  Synge,  £3,000,  and  all  such 
sums  of  money  (if  any)  as  he  ma}^  oe  indebted  to  me  at  the 
time  of  my  deatn  except  as  hereinafter  mentioned."  And 
the  testatrix  directed  that  in  case  any  pecuniary  legatee 
should  die  before  her,  his  or  her  l^acy  should  not  lapse, 
but  be  paid  to  his  or  her  personal  representatives  as  part  of 
his  or  her  personal  estate.  The  wiU  then,  after  reciting  the 
indentures  of  the  23d  of  April,  1868,  and  the  8th  of  March, 
1866,  proceeded  as  follows:  '*Now  I  do  hereby  will  and 
direct  that  if  at  my  death  the  sum  of  £900  and  its  interest 
so  secured  to  me  by  the  said  indenture  of  the  8th  of  March, 
1866,  or  any  part  thereof,  shall  still  be  due  to  me,  and  if  the 
aforesaid  covenant  on  the  part  of  the  said  Francis  H.  Synge 
contained  in  the  indenture  of  the  23d  of  April,  1868,  shall 
be  still  unperformed,  my  executors  shall  not  require  pay- 
ment of  the  said  sum  of  £900  from  the  said  MilHngton  H. 
Synge,  but  they  shall  retain  *out  of  the  legacy  of  £3,000  [130 
bequeathed  by  me  to  Francis  H.  Synge  so  much  as  should  be 
sufficient  to  purchase  for  the  benefit  of  my  estate  the  sum  of 
£1,000  reduced  £3  per  cents.,  and  the  costs  attending  such 

{)urchase,  and  such  purchase  when  made  shall  be  in  satis- 
action  of  the  aforesaid  covenant  of  Francis  H.  Synge ;  and 
if  the  said  £1,000  stock  shall  be  worth  more  than  the  said 
debt  of  £900  and  the  interest  then  due  thereon,  the  surplus 
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shall  be  paid  to  the  said  Millington  H.  Synge  by  my  ex- 
ecutors." 

P.  H.  Synge  died  on  the  17th  of  September,  1871,  having 
by  his  will  given  all  his  real  and  personal  estate  to  his 
widow,  and  appointed  her  soIq  executrix.  By  a  codicil 
dated  the  30th  oi  October,  1871,  the  testatrix  made  the  fol- 
lowing disposition:  "Whereas  since  the  date  of  my  will 
Francis  H.  Synge  has  died,  Now  I  hereby  declare  that  not- 
withstanding anything  contained  in  my  will  to  the  contraiy, 
the  legacies  oequeathed  to  him  shall  not  go  to  his  represen- 
tatives, but  shall  form  part  of  my  residuary  estate,  subject 
to  payment  of  debts  and  other  legacies.  I  will  and  direct 
that  my  executors  shall  not  call  upon  the  representatives  of 
Francis  H.  Synge  for  payment  of  any  moneys  or  for  the 
transfer  of  any  stock  pursuant  to  the  deed  of  covenant  of 
the  23d  Apnl,  1858,  nor  enforce  payment  by  Millington 
H.  Syiige  on  the  security  of  the  deed  of  8th  March,  1866." 

The  market  value  of  the  £1,000  £3  per  cent,  reduced  at 
the  date  of  the  will  was  £916  12^.  M, ;  at  the  date  of  the 
codicil,  £911 13^.  Ad.\  at  the  date  of  the  testatrix's  death, 
£910  12*.  6d. 

The  defendant  claimed  to  take  the  benefit  of  the  forgive- 
ness of  the  debt  of  £900  and  the  share  legacy,  and  to  en- 
force the  covenant  against  Francis  H.  Synge' s  estate ;  but  if 
put  to  election,  he  elected  to  take  under  the  will.  The 
plaintiflE  was  the  executrix  of  F.  H.  Synge,  and  the  ques- 
tions submitted  to  the  court  were,  whether  Millington  H. 
Synge  was  entitled  to  enforce  the  covenant  to  any  and  what 
extent,  and  whether  the  plaintiff  was  entitled  to  have  the 
deed  of  covenant  delivered  up. 

The  Lord  Justice  James  decided  that  the  defendant,  M. 
H.  Synge,  could  not  enforce  against  the  executrix  of  Fran- 
cis H.  Synge  the  covenant  in  respect  of  the  sum  of  £1,000 
£3  per  cent,  reduced  annuities,  or  any  part  thereof,  and 
answered  the  questions  accordingly.  From  this  decision 
the  defendant  appealed. 

131]  *Mr.  Dickinson^  Q.C.,  and  Mr.  CooTcson^  for  the  ap- 
pellant :  This  is  not  a  case  of  election,  for  the  testatrix  has 
not  assumed  to  give  anything  which  was  not  her  own.  It 
simply  depends  on  the  construction  of  the  will,  and  we  sav 
it  is  plain  that  the  object  of  the  codicil  was  to  release  both 
the  defendant  and  the  executors  of  F.  H.  Synge  so  far  as 
her  estate  was  concerned,  but  she  had  no  intention  to  alter 
the  relations  between  them.  When  she  made  her  will  she 
had  an  intention  of  benefiting  F.  H.  Synge  and  his  repre- 
sentatives,   but  she  altered  her    mind  and  withdrew  her 
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bonnty.  If  she  had  intended  to  prevent  the  defendant  from 
enforcing  the  covenant  she  might  have  done  so,  but  she  has 
only  directed  her  own  executors  not  to  enforce  it,  and  has 
left  the  defendant  at  liberty.  At  all  events  the  defendant 
is  entitled  to  recover  from  the  estate  of  F.  H.  Synge  the  differ- 
ence between  the  sum  of  £900  and  the  value  of  the  £1,000 
stock. 

Mr.  Hemming^  for  the  plaintiflf,  was  desired  by  the  court 
to  confine  himself  to  the  last  point  raised  by  the  appellant : 
The  testatrix  considered  herself  the  owner  of  the  whole  stock 
because  she  had  advanced  what  was  substantially  the  whole 
value  of  it.  But  in  fact  she  disposed  of  what  was  not  en- 
tirely her  own,  and  so  raised  a  case  of  election.  The  effect 
of  the  will  and  codicil  taken  together  is  that  the  testatrix, 
by  releasing  both  the  covenant  and  the  debt  intended  en- 
tirely to  extinguish  the  debt  and  to  prevent  the  defen- 
dant from  enforcing  the  covenant  as  to  any  part  of  it.  It  is 
not  necessary,  in  order  to  raise  a  case  of  election,  that  there 
shall  be  express  words  of  intention  to  do  so ;  but  the  court 
will  take  the  natural  construction  of  the  will :  Wilkinson 
V.  DentQ. 

Lord  Selborke,  L.C.:  It  appears  to  me  that  the  decision 
of  Lord  Justice  James,  sitting  lor  Vice-Chancellor  Wickens, 
is  substantially  correct;  but  I  think  that  it  needs  some 
alteration  so  as  to  make  a  distinction  between  the  sum  of 
£900  and  the  difference  between  that  sum  and  the  value  of 
the  stock. 

The  testatrix  in  her  codicil  takes  notice  of  the  death  of 
Francis  *H.  Synge  since  the  date  of  the  wUl,  and  ex-  [132 
plains  how  she  means  the  will  to  operate  with  regard  to  that 
event ;  she  directs  that,  on  the  one  nand,  his  representatives 
are  not  to  take  the  £3,000,  as  they  would  have  done  under 
the  provision  in  the  will  against  lapse;  but  that,  on  the 
other  hand,  her  executors  are  not  to  enforce  the  payment  of 
so  much  of  the  debt  as  was  hers  either  against  Francis  H. 
Synge' s  representatives  or  against  the  defendant,  Millington 
H.  Synge.  It  appears  to  me  that  the  one  release  was  in- 
tended to  be  connected  with  the  other,  and  not  to  be  inde- 
pendent of  it.  She  did  not  mean  to  release  the  security 
altogether,  but  only  to  the  extent  of  the  bounty  which  she 
intended  for  Francis  H.  Synge.  The  defendant  was  to  be 
in  the  same  position  under  the  codicil  as  under  the  will ;  and 
although  the  testatrix  had  in  the  will  taken  express  notice 
that  there  might  be  a  surplus  to  which  she  did  not  refer  in 
the  codicil,  yet  there  is  in  the  codicU  no  indication  of  any 

0)  Law  Rep.,  6  Ch.,  339. 
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change  of  purpose  as  to  that  When  she  said,  "My  ex- 
ecutors shaU  not  call  upon  the  said  F.  H.  Synge  for  the 
payment  of  any  moneys  or  for  the  transfer  of  any  stock 
pursuant  to  the  deed  of  covenant  of  the  23d  of  April,  1858," 
she  must  have  had  in  her  view  the  measure  of  the  rights 
which  were  vested  in  her,  and  she  did  not,  in  my  opimon, 
mean  to  deal  with  any  beneficial  interest  except  her  own. 

The  answer  to  the  special  case  must,  therefore,  be  varied 
by  declaring  that  the  debt  of  £900  must  be  declared  satis- 
fied, but  that  the  defendant  is  entitled  to  enforce  against 
Francis  H.  Synge' s  executors  the  performance  of  the  cove- 
nant to  the  extenfof  the  difference  between  the  sum  of  £900 
and  the  value  of  the  £1,000  stock  at  the  date  of  the  death  of  the 
testatrix.    We  think  there  should  be  no  costs  of  the  appeal. 

Sib  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  There 
is  no  real  difficult^  about  the  construction  of  the  will.  A 
legacy  of  £3,000  is  left  to  Francis  H.  Synge,  from  which 
£900  IS  to  be  deducted,  not  for  the  benefit  of  the  defendant, 
but  for  the  benefit  of  the  estate  of  the  testatrix.  But  by  the 
will  it  is  provided  that  if  there  is  any  surplus  of  the  sum  of 
£1,000  stock  after  payment  of  the  £900,  the  defendant  is  to 
have  it.  What,  then,  is  the  meaning  of  the  codicil  1  The 
133]  testatrix,  *bearing  in  mind  that  on  her  death  her  repre- 
sentatives would  be  entitled  to  sue  Francis  H.  Synge' s  ex- 
ecutors for  the  purpose  of  recovering  £900  out  of  the£l,000 
stock,  says :  "  1  will  and  direct  that  my  executors  shall  not 
call  upon  the  representatives  of  Francis  H.  Synge  for  pay- 
ment of  any  moneys  or  for  the  transfer  of  any  stock  pur- 
suant to  the  deed  of  covenant  of  the  23d  April,  1858."  Was 
that  said  for  the  benefit  of  the  representatives  of  Francis  H. 
Syujge  or  of  the  defendant  ?  It  appears  to  me  that  the  tes- 
tetrix,  having  substantially  the  rifflit  of  suing  vested  in  her, 
means  that  the  obligation  due  to  her  from  Francis  H.  Synge 
shall  not  be  sued  for  at  all ;  not  that  her  representatives 
should  not  sue,  but  that  the  defendant  might  sue. 

Then  I  agree  with  the  Lord  Chancellor  t&t  we  cannot  infer 
that  she  intended  to  alter  the  defendant's  ri^ts  or  to  dis- 
pose of  any  other  property  but  her  own.  The  defendant 
must  be  therefore  at  liberty  to  sue  for  the  difference  between 
the  sum  of  £900  and  the  value  of  the  stock. 

Solicitors :  Mr.  Mbssqp :  Mr.  Osbarn  Jenkyn. 
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[Law  Reports,  9  Chancery  Appeals,  188.] 
L.C.  and  L.J.M.,  Dec  19,  1878. 

JSx  parte  Jay.    In  re  Powis.  [133 

Btrnkrufdcy^DeUor  Sunnmona^Bankmptey  Ad,  1869,  m.  9,  IS^PetiiioH  for  Adjudi- 
caUtm-^Jiaeeiver — PaymetU  of  Debt  to  FetUioner, 

A  creditor  sued  out  a  debtor^s  summons,  and  the  debt  not  having  been  paid  or  se- 
cured, he  presented  a  petition  for  adjudication,  and  gfot  a  receiver  appointed.  Soon 
afterwards  the  debtor,  with  the  consent  of  the  receiver,  paid  part  of  the  debt  to  the 
creditor,  and  tlie  creditor  accordingly  withdrew  the  petition  for  adjudication.  The 
debtor  had  been  adjudged  bankrupt  on  the  petition  of  another  ci*editor  after  the  part 
payment: 

Mdd,  that  the  receiver  was  a  trustee  for  all  tiie  creditors,  and  had  no  right  to  per- 
mit the  payment  to  he  made  to  the  creditor  who  sued  out  the  debtor^s  summons,  and 
that  the  money  must  he  paid  over  to  the  trustee  in  the  bankruptcy.    ^ 

This  was  an  appeal  from  an  order  .of  Mr.  Registrar  Spring 
Bice,  sitting  as  chief  judge  in  bankruptcy. 

On  the  3d  of  October,  1872,  G.  H.  Jay,  a  creditor  of  the 
bankrupt,  Henry  Powis,  a  fringe  manuiacturer,  for  £3,000. 
sued  out  a  Mebtor'  s  summons  a^inst  him.  The  debtor  [1 34 
not  denying  the  debt,  and  havmg  failed  to  pay  or  to  secure 
or  compound  the  same.  Jay  presented  a  petition  for  adjudi* 
cation  against  him  on  the  12th  of  October.  On  the  same 
daj  Jay  applied  for  and  obtained  the  appointment  of  a  re- 
ceiver under  the  13th  section  of  the  Bankruptcy  Act,  1869. 
It  was  stated  in  the  affidavit  in  support  of  the  application, 
that  the  debtor  was  being  sued  by  other  creditors,  and  that 
in  one  of  the  actions  the  creditor  was  in  a  position  to  sign 
judgment  and  issue  execution  in  the  course  of  a  day  or  two. 

In  this  state  of  things  the  debtor  entered  into  negotiations 
with  Jay  for  the  settlement  of.  his  debt,  and  on  the  15th  of 
October  he  paid  Jay  £1,060,  and  gave  him  bills  for  the  rest 
of  the  debt.  Thin  payment  was  made  with  the  knowledge 
and  consent  of  the  receiver. 

On  the  24th  of  October  a  petition  for  adjudication  was 

Presented  by  another  creditor,  upon  which  Powis  was  adju- 
icated  bankrupt  on  the  6th  of  November,  and  a  trustee  was 
appointed.  An  order  was  afterwards  made  by  consent  under 
Jay's  petition  that  the  trustee  should  be  associated  with  the 
receiver,  and  that  all  moneys  then  in  the  receiver's  hands, 
and  also  the  sum  of  £1,060  now  in  dispute,  should  be  paid 
into  their  joint  names. 

On  the  oth  of  December  Jay's  petition  was  dismissed  on 
his  application,  without  prejudice  to  any  order  which  had 
been  made  under  the  adjudication.    ^ 
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Under  these  circumstances,  the  Registrar,  sitting  as  chief 
judge,  made  an  order  in  the  bankruptcy  declaring  that  the 
pajrment  of  the  sum  of  £1,060  to  Jay  was  fraudulent  and 
void  as  against  the  trustee,  and  directing  that  sum  to  be 
paid  to  the  trustee  with  interest  at  £4  per  cent.  From  this 
order  Jay  appealed. 

Evidence  was  adduced  to  show  that  the  sum  of  £1,060  was 
paid  out  of  money  received  from  an  insurance  office  on  a  fire 
policy,  on  which  Jay  claimed  a  charge,  but  the  court  did 
not  consider  that  the  charge  was  established. 

Mr.  Little^  Q.C.,  and  Mr.  WinsloWy  for  the  appellant: 
The  proceeding  by  debtor  summons  is  a  special  process 
created  by  act  of  Parliament,  and  was  substituted  lor  the 
writ  of  ca.  sa.  when  that  was  abolished  hj  the  Bankruptcy 
135]  Act,  1869.  Its  main  *object  was  to  give  the  creditor  a 
speedy  way  of  forcing  the  debtor  either  to  give  security  or 
to  pay  the  debt.  The  debtor  and  creditor  can  come  to  terms 
at  any  stage  of  the  proceedings,  and  if  the  debt  is  ultimately 
paid,  and  the  petition  for  adjudication  withdrawn,  no  other 
creditor  can  carry  it  on,  and  the  act  of  *  bankruptcy  com- 
mitted on  the  debtor's  summons  is  not  such  an  act  of  bank- 
ruptcy as  can  be  the  foundation  of  a  second  petition  by  an- 
other creditor :  Ex  parte  Wier  {'),  The  creditor  is  therefore 
dominus  Utis^  and  the  receiver  appointed  by  the  court  is 
his  trustee,  and  not  the  trustee  for  the  general  body  of 
creditors.  This  is  shown  t>y  the  934  and  94tn  sections  ojf  the 
Bankruptcy  Act,  1869,  when  compared  with  the  183d,  184th, 
and  194th  sections  of  the  Bankruptcy  Consolidation  Act,  1849. 

[The  LoKD  Chancellok  referred  to  the  104th  rule  of  the 
Bankruptcy  Rules,  1870,  and  the  13th  Form  appended  to 
the  Rules.] 

If  the  creditor  had  applied  to  have  the  receiver  discharged, 
this  must  have  been  done,  and  then  the  debtor  might  without 
question  have  made  the  payment  complained  of.  It  is 
therefore  at  most  a  question  of  regularity  in  form. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Finlay  Knight^  for  the  trus- 
tee, were  not  called  on. 

LoBD  Selborne,  L.C.:  I  entertain  no  doubt  upon  this 
case.  In  my  opinion  no  greater  mischief  could  be  done  by 
those  who  have  the  administration  of  bankruptcy  than 
by  their  permitting  such  a  transaction  to  stand,  as 
that  which  has  taken  place  in  the  present  case — assum- 
ing, as  I  do,  that  no  fund  to  which  Mr.  Jay  was  equitably 
entitled  has  been  identified.  It  is  practically  admit- 
ted— I   think  that,  upon  the  evidence,  it  could  not  but 

(»)  Law  Rep.,  6  Ch.,  876. 


Digitized  by  VjOOQ IC 


VoL  IX.]  CHANCBRY  APPEALS.  785 

L.a<kL.J.M.  £z  parte  Jay.    In  re  Powis.  1878 

be  admitted — ^that  no  fund  has  been  identified.  Tlierefore 
we  must  take  this  as  a  simple  payment,  and  the  matter 
stands  thus :  A  gentleman,  wno  I  agree,  under  the  Bank- 
ruptcy Act,  1869,  was  the  only  person  to  prosecute  the  adju- 
dication, had  presented  a  petition  to  make  his  debtor  a 
bankrupt,  and  ^having  done  that,  he  gets  the  appoint-  [136 
ment  of  a  receiver,  which  appointment,  according  to  general 
principles,  and  according  to  the  express  language  of  the 
104th  rule  and  the  13th  form,  is  an  appointment  of  a  man 
who,  on  being  appointed,  becomes  an  officer  of  the  court — 
who  is  not  to  part  with  any  portion  of  that  which  he  does 
receive  except  under  the  direction  of  the  court — who  is  to 
account  to  tne  court  for  what  he  receives,  and  under  the 
rules  of  the  court  (if  while  he  continues  in  existence  as  an 
officer  of  the  court  an  adjudication  takes  place)  is  to  account 
to  the  tinistee  who  may  be  appointed  under  that  adjudica- 
tion in  l^nkruptcy,  and  to  attend  upon  him  as  may  be 
necessary  for  the  purposes  of  the  bankruptcy.  And,  in 
principle,  it  is  equally  clear  that  so  strong  and  special  a 
power  as  that  of  ap]K)inting  a  receiver  (wmch  may  be  ac- 
companied by  an  injunction  also  to  prevent  other  creditors 
from  obtaining  payment  of  their  debts  before  an  actual  adju- 
dication) if  exercised  by  the  court  can  only  be  exercised  iu 
the  prospect  of  and  with  a  view  to  a  future  adjudication  for 
the  Denefit  of  all  the  creditors.  I  do  not  at  all  dispute  that, 
consistently  with  that,  the  creditor  who  was  at  that  time  the 
sole  petitioner,  and  who  obtained  the  appointment  of  the 
receiver,  might  have  cone  to  the  court  of  bankruptcy  and 
said  that  he  had  settled  with  the  debtor  and  that  nobody 
else  had  taken  any  proceedings  and  might  have  applied 
that  his  petition  might  be  dismissed,  and  that  the  order  for 
the  receiver  might  be  discharged,  and  the  receiver  himself 
discharged,  and  authorized  to  pay  over  to  the  debtor,  or  in 
such  manner  as  the  debtor  and  creditor  might  agree,  the 
money  in  his  hands ;  and  if  the  court,  upon  all  tne  facts 
known  to  it^  thought  that  the  proper  order  to  make,  and  did 
make  it,  from  and  after  the  date  of  such  order  there  would 
no  longer  be  any  receiver,  and  the  receiver  would  be  justi- 
fied in  dealing  with  the  moneys  in  his  hand  as  the  couii;,  by 
the  order  discliarging  him,  mi^ht  have  directed.  But  noth- 
ing of  that  kind  was  done  in  the  present  case.  The  receiver 
was  appointed,  and  came  under  tne  ordinary  obligations  of 
a  receiver ;  every  part  of  the  fund  was  or  ouffht  to  have 
been  received  by  the  receiver,  and  I  greatly  douot  whether, 
upon  the  facts  which  appear,  we  ought  not  to  regard  it  as 
having  been  actually  under  his  control ;  but,  whether  that 
8  Eng.  Rep.  99 
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was  SO  or  not,  it  is  manifest  that  the  receiver  was  an  assent- 
137]  iJig  l)arty  to  what  was  done  *with  it.  Then,  without 
any  authority  of  the  court,  without  any  accounting  to  the 
court,  and  in  fraud,  as  it  appears  to  me,  of  the  general 
creditors,  if  before  the  receiver  was  discharged  any  adjudi- 
cation should  take  place  on  the  petition  either  of  that  or  of 
any  other  petitioner,  this  money  was  applied  for  the  benefit 
of  the  particular  creditor.  It  is  said  that  there  wta  an 
agreement  between  the  creditor  and  the  debtor  that  the 
creditor  would  take  steps  to  dismiss  his  petition  and  dis- 
charge the  receiver,  which  was  not  actually  done  until  a 
monm  after,  when  bankruptcy  had  completely  taken  place. 
I  do  not  think  it  is  satisfactorily  proved  that  there  was  such 
an  agreement  at  the  time  this  payment  was  made ;  but  if 
there  had  been,  in  my  judgment  it  would  make  no  differ- 
ence, because  as  long  as  the  receiver  existed  he  existed  as 
an  officer  of  the  court  for  the  benefit  of  all  creditors.  If  an 
adjudication  should  take  place  before  he  was  discharged — 
and  an  adjudication  did  take  place  in  this  instance  c^fore 
he  was  discharged — the  payment,  in  my  judgment,  was  in 
fraud  of  the  court ;  and  understanding  the  learned  Re^strar 
to  have  proceeded  upon  that  view,  I  entirely  concur  m  his 
judgment.     This  appeal  will  be  dismissed  with  costs. 

Sib  G.  Mellish,  L.J.:  I  am  entirely  of  the  same  opinion. 
It  is  a  matter  of  considerable  importance  that  creditors 
should  understand  that  if  they  not  only  take  out  a  petition 
in  bankruptcy  against  their  debtor,  but  obtain  the  appoint- 
ment of  a  receiver,  they  do  that  for  the  benefit  of  all  the 
creditors.  It  may  be  that  if  no  other  creditor  comes  forward, 
and  there  is  no  other  act  of  bankruptcy,  he  may  obtain  the 
discharge  of  that  receiver.  I  entirely  agree  that  so  long  as 
the  receiver  exists  all  the  funds  of  the  bankrupt  ought  to 
be  paid  to  him,  and  that  the  particular  creditor  has  no  right 
to  intercept  the  funds  and  prevent  their  being  paid  to  the 
receiver. 

Solicitors  for  the  appellant:  Messrs.  Lewis,  Munns  & 
Longden. 

Solicitors  for  the  respondent:  Messrs.  WUd,  Barber  & 
Browne. 
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[Law  Reports,  9  Chancery  Appeals,  148.] 
L.JJ.,  Jan.  20,  1874. 

ff     *RiDGWAY  V.  Edwards.  [143 

[1878    R.     121.] 
Practice — Forma  Pauperia — Property — It\funciion, 

A  filming  tenant  who  has  yaluable  crops  on  his  form,  bat  no  other  property,  will 
not  be  admitted  to  defend  in  forma  pauperie,  although  he  has  in  the  suit  been 
restrained  from  selling  or  removing  the  crops. 

Order  of  Jeetd,  M.£,  affirmed. 

The  defendaiit  in  this  case  was  tenant  of  a  farm  belon^g 
to  the  plaintiff,  to  whom  rent  was  due,  and  who  had  obtained 
an  injunction  to  restrain  the  defendant  from  selling  or  re- 
moving the  crops  on  the  farm — ^the  crops  being  of  consider- 
able value.  The  defendant  committed  a  breach  of  the 
injunction,  and  was  for  so  doing  committed  to  prison,  but 
obtained  an  order  for  his  discharge  on  payment  of  the  costs 
of  his  contempt.  He  then,  on  the  usual  affidavit,  obtained 
an  order  to  be  admitted  to  defend  in  forma  pavperis.  He 
then  moved  before  the  Master  of  the  Rolls  to  be  discharged 
from  prison  as  being  unable  to  pay  the  costs ;  and  the  plain- 
tiff moved  at  the  same  time  to  discharge  the  order  admitting 
the  defendant  to  sue  in  forma  pauperis. 

The  Master  of  the  Rolls  discharged  the  order  upon  the 
ground  that  the  defendant  had  property.  Both  motions 
were  now  brought  before  the  lords  justices  by  way  of  appeaL 

Mr.  Roberts^  for  the  defendant :  The  only  property  which 
the  defendant  has  is  that  upon  the  farm,  and  that  he  cannot 
touch.  He  is,  therefore,  unable  to  procure  means  to  defend 
himself  with.  Moreover,  these  crops  are  the  subject-matter 
of  the  suit,  and  he  has  nothing  else.  SpeTicer  v.  Bryant  (') 
was  not  at  all  similar. 

Mr.  F.  A.  Lewin^  for  the  plaintiff,  was  not  called  upon. 

Their  Lordships  thought  that  the  crops  were  not  the 
subject-matter  of  the  suit.  The  defendant  had  the  crops, 
and  the  ^injunction  was  not  a  sufficient  reason  for  hold-  [144 
ing  him  a  pauper,  and  he  must  be  dispaupered. 

Solicitors  for  the  plaintiff :  Messrs.  Lewin  &  Co. 
Solicitor  for  the  d!efendant :  Mr.  H.  N.  Capel. 

Q)  11  Ves..  49. 
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[Laff7  RqiortB,  9  Chanoery  Appeak,  147.] 
L.a  and  L.JJ.,  Dec.  4,  8,  1878;  Jan.  S6,  1874. 
147]  *00CLE8T0N  V.   FULLALOVE.     » 

,  £1872    O.    9.] 

WiU^A/ter-bom  lUtpitimaU  ChUdren-^Chtld  m  ventre  ea  mire  at  Date  of  WiU,  hui 
bam  be/ore  Death  of  Testator — lUputaiion — Oifi  eonducive  to  Immorality, 

A  testator,  who  had  gone  through  the  ceremony  of  marriage  with  M.  L,  his 
deceased  wife's  sister,  who  had  two  daughters,  C.  and  £.,  by  him,  and  who  was  eneeinie 
with  a  third  at  the  date  of  the  will,  gave  a  moiety  of  his  property  to  trustees  in 
tmst  for  M.  L.  for  life,  and  after  her  death  for  his  reputed  diildren  C.  and  E.,  and 
all  other  children  which  he  might  have  or  be  reputed  to  have  by  M.  I4.,  then  bom 
or  thereafter  to  be  bom.  The  third  child  was  bom  before  the  testator^s  deiUh,  and 
was  acknowledged  by  him  as  his  chM: 

Beld,  {distmHemte  hord  Seibome,  L.C.X  that  the  after4)om  child  was  entitled  to 
share  with  her  sisters  under  the  wUl. 

Dedsion  of  Wickene,  Y.C.,  reversed. 

mU  T.  Crook  (<),  Pratt  r.  Mathew  Q,  BlodweU  ▼.  Edwarde  (*),  Meihrnn  r.  Dvke  of 
Demm  (%  Hwtarth  r.  MiUe  (•),  and  HoU  r.  SMrti^  (<),  dlaeoflsed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Wickens.  , 

On  the  13th  of  August,  1862,  James  Occleston  went  throuRh 
the  ceremony  of  marriage,  according  to  the  rites  of  tne 
Church  of.  England,  at  Neufchatel,  in  Switzerland,  with 
Margaret  Lewis,  his  deceased  wife's  sister.  By  his  will, 
dated  the  9th  of  July,  1868,  after  directing  that  his  debts 
and  funeral  and  testamentary  expenses  should  be  paid  and 
satisfied,  and  making  certain  specific  and  pecuniary  bequests, 
he  gave  all  his  real  estate,  and  the  residue  of  his  personal 
estate,  to  two  trustees,  their  heirs,  executors,  &c.,  upon 
trust  as  to  one  half  part  or  share  of  tne  annual  income  of  his 
real  and  personal  estates,  to  pay  the  same  into  the  proper 
hands  of  nis  sister-in-law,  Margaret  Lewis,  for  life,  for  her 
sole  and  separate  use,  and  after  her  decease  upon  trust  to 
stand  possessed  of  and  interested  in  one  half  part  or  share 
of  his  real  and  personal  estates,  and  any  yearly  income 
thereof  which  mi^ht  be  then  due  or  accruing  due,  for  his 
148]  reputed  children  Catherine  Occleston  and  Edith  *0c- 
cleston,  and  all  other  the  children  which  he  might  have  or 
be  reputed  to  have  by  the  said  Margaret  Lewis  tnen  bom  or 
thereafter  to  be  bom,  who  being  a  son  or  sons  should  attain 
the  ace  of  twenty-one  years,  or  being  a  daughter  or  daugh* 
ters  should  attain  that  age  or  marry,  to  be  equally  divided 


0) 


Law  Rep.,  6  H.  L.,  266.  (*)  1  P.  Wms.,  629. 

)  22  Beav.,  82a  (*)  Law  Rep.,  2  Eq.,  889. 
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between  and  amongst  them,  share  and  share  alike,  as  ten- 
ants in  common,  their  heirs,  executors,  administrators,  and 
assigns ;  and  if  but  one  such  child,  then  the  whole  for  such 
one  child,  his  or  her  heirs,  executors,  administrators,  and 
assigns.  The  testator  gave  one-fourth  part  of  the  income  of 
his  real  and  personal  estates  upon  trust  for  his  son  T.  B. 
Occleston,  for  life,  and  the  remaining  one-fourth  of  such 
income  upon  trust  for  his  son  S.  Occleston  for  Ufe,  with  giLfts 
over  respectively. 

Bv  his  first  wife  the  testator  had  two  sons,  the  said  T.  B. 
Occleston  and  S.  Occleston,  and  by  Margaret  Lewis  he  had 
the  said  Catherine  Occleston,  who  was  bom  on  the  6th  of 
October,  1863,  Edith  Occleston,  who  was  bom  on  the  28th 
of  January,  1866,  and  Margaret  Occleston,  with  whom  she 
was  enceinte  at  the  date  of  the  will,  and  who  was  bom  on 
the  6th  of  January,  1869.  The  testatator  acknowledged  h^ 
as  his  child,  and  registered  her  as  such. 

Margaret  Lewis  med  on  the  17th  of  January,  1869.  The 
testator  died  on  the  25th  of  December,  1870. 

The  suit  was  instituted  in  February,  1872,  by  T.  B.  and 
S.  Occleston,  for  the  administration  of  tt^  estate  hj  the 
court,  and  for  other  purposes  not  material  to  be  mentioned. 

On  the  cause  commg  on  for  further  consideration,  the 
question  arose  whether  Mar^ret  Occleston  was  entitled  to 
share  with  her  sisters  Catherine  and  Edith  under  the  will. 
The  Yice-Chancellor  held  that  she  was  not  entitiled,  and  she 
appealed  from  his  decision  ('). 

*Mr.  Karsldke,  Q.C.,  and  Mr.  W.  W.  Karsldke,  for  [149 
the  appellant :  The  form  of  the  gift  is  equivalent  to  an  express 
provision  for  a  child  en  venire  sa  merey  which  is  good.  Then, 
mdependently  of  the  construction  point,  the  question  is  one 
of  reputation.  This  child  was  en  ventre  sa  mere  at  the  date 
of  the  will,  and  there  is  neither  principle  nor  authority 
against  such  a  child  having  a  reputation  of  paternity.  On 
the  contrarjr,  the  authorities  are  in  favor  of  the  possibility 

0)  1873.    June  10.  the  civil  law  which  has  been  imported 

S»  JoHX  WioKBNS,  V.C. :    I  consider  into  our  own  with  respect  to  children  0» 

that  this  case  is  governed  by  the  decision  venire  m  mere  applies  at  all  to  a  child 

in  FraU  v.  Malhew  (22  Beav.,  828),  which,  born  a  proMbUo  coiiu.     But  be  that  as  it 

in  my  opinion,  is  exactly  in  point.    The  may,  this  is  a  gift  to  two  children  named 

gift  here  is  to  existing  and  future  illegiti-  ana  to  a  class  of  future  iUegitimate  chil- 

mate  children,  and  to  a  class  of  future  dren;  and  according  to  the  dedsion  in 

ille^timate  children.    Under  the  gift  to  the  case  of  Fr€Ui  v.  McUhew  not  one  of 

the  future  class  this  child,  though  at  the  that  class  can  take.    I  hold,  therefore, 

date  of  the  will  in  ewt  for  certain  pur-  that  Margaret  Occleston  is  not  entitled  to 

poses,  cannot  be  permitted  to  take.     I  feel  a  share  of  this  property, 
very  great  doubt  whether  the  theory  of 
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of  such  a  reputation  being  acquired :  Pratt  v.  Mathew  (*) ; 
In  re  Connor  (*).  In  the  eye  of  the  law  the  child  is  supposed 
to  be  in  esse :  Doe  v.  Clarke  (*) ;  Trower  v.  BvUs  (>  No 
objection  on  the  ground  of  morality  can  apply  to  such  a 
gift,  because  the  child  being  already  begotten,  there  is  in 
the  gift  no  inducement  to  future  concubinage.  On  the  con- 
trary, it  would  be  a  violation  of  duty  in  a  parent  if  he  did 
not  provide  for  his  illegitimate  offspring :  Gordon  v.  Gor- 
don (').  In  most  of  the  cases  the  vahdity  of  §ifts  to  illegiti- 
mate children  is  rested  on  the  sufficiency  of  their  designation, 
not  on  grounds  of  morality ;  and  in  this  case  there  is  no 
possible  uncertaintv  as  to  the  child's  paternity:  HiU  v. 
Cfrook  (•)  iffoUy.  mndrey  (') ;  Barnettv.  TiigweU{*);  Chap- 
man V.  Bradley  (*) ;  Pearse  v.  Carrington  (") ;  Earle  v. 
Wilson  (") ;  J^ans  v.  Massey  (") ;  Dawson  v.  Dawson  ('") ; 
Wilkinson  v.  Adam  (") ;  Jarman  on  Wills  (") ;  Medworih 
V.  Pope  (");  MortiTner  v.  West  (");  Co.  Litt.  3  (b),  Mr. 
Hargreav^s  note. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Dixon,  for  the  plaintiflfs. 

Mr.  Morgan,  Q.C.,  and  Mr.  Macnaghten^  for  the  trustees. 
150]  *Mr.  Hemming,  for  the  two  sisters  of  Margaret  Occle- 
ston :  There  is  nothing  to  indicate  any  intention  ofthe  testator 
to  provide  expresslv  for  the  child  en  veTttre  sa  mere.  If  he 
had  such  intention  he  would  have  expressed  it ;  nor  is  there 
any  evidence  that  he  knew  that  her  mother  was  enceinte. 
But  if  he  had  specially  referred  to  the  child,  the  gift  would 
have  failed ;  for  a  gift  to  a  man's  rejputed  child  en  ventre  sa 
Tnere  is  not  good,  because  such  a  chud  cannot  have  obtained 
a  reputation  of  paternity.  This  is  distinctly  laid  down  in 
Bloawell  v.  Edwards  (**). 

Neither  can  the  child  take  as  answering  the  description  of 
a  reputed  child,  because  the  words  ''reputed  child"  in  the 
will  of  the  reputed  father  mean  simply  "a  child  whom  I 
may  hereafter  acknowledge;"  and  a  gift  to  a  person  who 
mav  hereafter  be  acknowledged  by  the  testator  as  a  child  is 
as  bad  as  a  gift  to  a  person  who  maj  hereafter  be  acknowl- 
edged as  a  legatee.  In  both  cases  it  would  be  a  parol  will 
by  subsequent  acknowledgment  or  designation. 

(»)  22  Beev.,  828.  (")  Law  Rep.,  8  Ch.,  969. 


(«)  2  J.  A  Lat.,  456.  (")  17  Vea.,  628. 

(«)  2  H.  Bl,  899.  P«)  8  Price,  22. 

V\  1  S.  <fe  S..  181.  (")  6  Madd..  292. 

(*)  1  Mer.,  141.  ('*)  1  V.  <fe  B.,  4 

(«)  Law  Re^,  6  H.  L.,  265.  (»)  8d  Ed.,  228. 


Mer.,  141.  ('*)  1  V.  <fe  B.,  422. 

:aw  Rep.,  6  H.  L.,  265.  (»)  8d  Ed.,  228. 

bid.,  Y  Eq.,  170.  ('•)  27  Beav.,  71. 

II  Beav.,  282.  (")  8  Rnss.,  870. 

(»)  83  Ibid.,  61.  (»8)  Cro.  Eli«.,  609. 
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If,  therefore,  Margaret  Lewis  takes,  she  must  take  as  one 
of  a  class  under  the  gift  to  the  after-born  reputed  children 
of  the  testator.  That  is  a  void  ^ift  as  to  the  class,  and 
therefore  as  to  every  member  of  it :  Pratt  v.  MatTiew  (*). 
It  is  void  both  because  it  is  uncertain  and  because  it 
is  against  morality,  as  tending  to  the  continuance  of  the 
concubinage :  Metham  v.  Dmce  of  Devon  (") ;  MortiToer 
V.  WeBti^\\  Wilkinson  v.  Adam(r)\  Pratt  y.Math€w{'): 
CartwTight  v.  Vawdry  (') ;  Arnold  v.  Preston  (*) ;  Howarth 
V.  MiUs  O  ;  HiU  v.  Crook  (•) ;  Co,  LUt.  (•).  Nor  can  gifts 
by  will  be  distinguished  unless  Coke's  doctrine  is  limited  to 
irrevocable  deeds  communicated  to  the  concubine.  A  revo- 
cable deed— and  a  fortiori  if  uncommunicated— is  as  little 
an  inducement  to  future  immorality  as  a  will,  and  yet  the 
broad  doctrine  of  Coke  is  admitted  to  apply  to  all  deeds. 
Why  not,  therefore,  to  wills  equally,  seeing  that  the  doc- 
trine is  always  laid  down  as  a  broad  general  rule  1 

Mr.  Karslake,  Q.C.,  in  reply,  referred  to  Clifton  v.  Oood- 
bnn  (*•). 

*1874.  Jan.  26.  Lord  Selborne,  L.C.:  In  this  case,  [151 
in  which  I  have  the  misfortune  to  differ  from  my  learned 
brothers,  I  should  have  been  glad,  so  far  as  the  particular 
interest  of  the  appellant  is  concerned,  if  I  could  have  given 
my  voice  for  altering  the  Vice-Chancellor's  decree.  It  is 
certain  that  a  gift  to  a  child  of  which  an  unmarried  woman 
is  at  the  time  pregnant  is  not  against  the  policy  of  the  law ; 
on  the  contrary,  such  a  gift,  by  a  person  who  acknowledges 
himself  to  be  the  father  of  that  child,  is  as  much  within  the 
moral  obligation  referred  to  by  Lord  Eldon  in  Gordon  v. 
Gordon  (")  as  if  the  child  had  been  already  born.  Nothing 
was  necessary  for  this  purpose  but  that  the  testator  should 
have  sufficiently  described  as  the  object  of  his  bounty  the 
particular  child,  of  which  Margaret  Lewis  was  at  the  date 
of  his  will  enceinte.  But  it  does  not  appear  that  he  then 
knew  (if  necessary,  I  should  myself  infer  from  the  will  and 
the  evidence  that  he  did  not  know^  that  she  was  in  that  con- 
dition, and  there  is  clearly  no  reference  to  that  particular 
child  in  the  terms  of  the  bequest.  If  the  appellant  takes  at 
all,  it  is  by  force  of  the  general  words,  descriptive  of  ''all 
the  other  children"  (besides  the  two  expressly  named) 
'*  which  he,  the  testator,  might  have,  or  be  reputed  to  have, 

P)  22  Bear.,  328.  Q)  Law  Rep.,  2  £q.,  889. 

(*)  1  P.  Wms..  529.  («)  Ibid.,  6  H.  L.,  266. 

(»)  8  Ru88..  870.  (»)  8  b.  Ed.,  19. 

(*)  1  V.  A  B .  422.  ('*)  Law  Rep.,  6  Eq.,  278. 

(»)  6  V(«.,  530.  (")  1  Mer.,  141. 

(«)  18  Ve.^.,  288. 
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bj  the  said  Margaret  Lewis,  then  bom,  or  thereafter  to  be 
bom ;"  Margaret  Lewis  beii^,  and  appearing  on  the  face  of 
the  will  to  be,  a  person  with  whom  ne  could  not  lawfully 
intermarry. 

It  is  clear  from  all  the  authorities  that,  if  the  appellant 
takes  under  this  description,  it  can  oiily  be  as  a  '^  reputed  " 
child  of  the  testator  by  Margaret  Lewis.  That  reputation 
cannot,  in  my  opinion,  have  been  acquired  when  tnis  wUl 
was  made  ;  it  was,  however,  acquired  after  the  birth  of  the 
appellant,  which  took  place  about  six  months  later  than  the 
date  of  the  wilL  Two  questions  thus  arise  for  decision — ^the 
one,  whether,  under  a  gift  by  wiU  to  future  reputed  chil- 
dren of  the  testator  by  a  woman  whom  he  could  not  many, 
all  children  bom  of  that  woman  between  the  date  of 
the  will  and  th^  testator's  death,  who  may  before  his  death 
have  acquired  the  reputation  of  being  his'  children,  can 
take  ?  The  other,  whether  (if  this  be  not  so)  a  child  of  the 
woman  who  was  en  ventre  sa  mere  at  the  date  of  the  wiU, 
152]  and  who  *afterward8  in  the  testator' s  lifetime  acquired 
that  reputation,  takes }  I  do  not  think  that  the  latter  ques- 
tion is,  in  the  present  case,  materially  affected  by  the  use  of 
the  words  "  now  bom,"  as  well  as  "  hereafter  to  be  bom," 
although  the  use  of  that  form  of  words  by  a  testator  who 
had  just  named  his  only  two  then  existing  reputed  children 
is  remarkable.  It  was  argued  that  ''now  bom"  must^ 
under  the  circumstances  (or  at  all  events  may),  mean  now 
in  esse  in  a  sense  applicable  to  a  child  en  ventre  sa  mere. 
But  in  a  case  of  aiegitimacv,  where  the  fact  of  paternity  is 
incapable  of  being  inquired  into,  and  the  fact  of  reputation 
did  not  then  exist,  I  cannot  adopt  that  argument. 

Of  the  two  questions  which  I  have  stated  to  arise  in  this 
case,  the  first  and  more  general  may  involve  considerations 
of  public  policy  of  a  larger  kind  than  any  which  can  affect 
the  second.  The  rule,  however,  against  the  reception  of 
direct  evidence  of  paternity,  which  in  several  of  the  cases  is 
described  as  a  rule  of  public  policy,  applies  equally  to 
both ;  and,  as  it  seems  to  me,  the  difficulty  of  identifying 
the  persons  intended  to  be  benefited  bv  means  of  a  reputa- 
tion of  this  kind  acquired  after  the  date  of  the  will,  also 
affects  both  questions  alike.  Nothing  is  given  to  the  appel- 
lant individually,  which  (so  fer  as  the  construction  oi  the 
will  is  concerned)  is  not  eq^ually  given  to  anjr  other  after- 
born  child  of  Margaret  Lewis  who  might  acquire  the  neces- 
sary reputation.  She  takes,  as  has  already  been  said,  if  she 
takes  at  all,  only  as  a  member  of  the  class  of  future  reputed 
children. 
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When  a  testator  makes  a  gift  to  children  already  bom, 
and  reputed  to  be  his  own  at  the  date  of  the  will,  he  sets  the 
seal  oi  his  adoption  and  acknowledgment  upon  tnat  existing 
reputation,  and  makes  that  extrinsic  fact,  known  to  and 
recognized  byhimself ,  the  test  of  the  identity  of  the  persons 
intended.  Whatever  may  be  the  origin  or  character  of  the 
reputation,  the  gift,  in  every  such  case,  is  to  a  particular 
living  person,  known  to  the  testator  as  possessing  it,  and 
for  that  reason  discoverable  without  difficulty  by  admissible 
extrinsic  evidence.  But  these  considerations  are  wanting 
when  the  i)erson  is  not  in  existence  and  when  the  reputation 
is  afterwards  to  be  acquired.  What  is  to  constitute  in  that 
case  the  necessary  reputation  ?  On  whose  opinion  is  it  to 
depend  ?  When  must  it  be  ^ned  ?  Must  it  be  consistent 
and  ^unambiguous  ?  Must  it  be  continuinff  till  the  [153 
testator's  death?  Must  it  be  supported  by  the  acts  or 
acknowledgments  of  the  testator  himself  1  Would  his  re- 
jection or  repudiation  be  enough  to  invalidate  and  destroy 
It  i  These  and  other  similar  questions  cannot,  as  I  conceive, 
be  satisfactorily  answered  unless  an  answer  to  them  can  be 
extracted  from  the  proper  grammatical  sense  of  the  mere 
word  "  reputed,"  and  I  do  not  think  that  it  can.  I  am  dis- 
posed, therefore,  to  think,  that  such  a  description  of  non-ex- 
isting children,  with  reference  to  a  reputation  to  be  afterwards 
acquired,  supplies  no  sufficently  certain  means  of  identify- 
ing the  objects  of  the  gift.  , 

With  respect  to  the  first  and  larger  question,  the  present 
state  of  autnority  appears  to  me  to  be  decidedly  adverse  to 
the  appellant,  although  Lord  Eldon,  In  Wilkinson  v. 
Adam  Q,  declined  to  determine  that  question,  and  although 
it  may  be  admitted  that  no  case  has  yet  been  determined 
upon  words  exactly  like  these,  or  so  expressly  providing  for 
future  "reputed"  children. 

In  PraU  v.  Mathew O  the  Master  of  the  Rolls  said :  "It 
is  quite  settled  that  a  bequest  cannot  be  made  by  a  man  to 
his  future  illegitimate  children,  for  they  can  have  acquired 
no  title  by  repute.  It  is  not  necessary  to  consider  whether 
a  gift  to  the  illegitimate  children  of  a  woman  is  valid :  that 
has  never  been  determined."  In  Medworth  v.  PopeC\ 
however,  Lord  Romilly  thought  it  necessary  to  decide  tne 
question  which  he  had  reserv^  in  Pratt  v.  Mathew^  saying, 
*'  An  illegitimate  child  in  esse  or  en  ventre  sa  Tnere  may,  if 
properly  described,  take  the  benefit  of  a  devise  or  bec^uest^ 
and  the  court  will  not  inquire  as  to  his  parentage  or  origin  ; 
but  in  respect  of  future  illegitimate  children  the  law  willnot 

(')  1  V.  A  B.,  468.  (»)  22  Beav.,  839.  (»)  27  Beav.,  71,  73. 

8  p]NC4.  Rep.  loO 
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allow  them  to  take  under  any  description  whatever."  In 
Barnetty,  TugweUi^)  the  same  judge  also  said,  "It  is  ad- 
mitted that  ho  bequest  in  favor  of  after-bom  illegitimate 
children  can  be  supported."  In  Howarth  v.  Mills  {^)  Vice- 
Chancellor  Wood  neld  a  gift  by  a  woman  who  had  gone 
through  the  ceremony  of  marriage  with  her  deceased  sister's 
husband  to  be  void  as  to  her  after-bom  children,  the  words 
154]  of  gift  being,  "to  each  and  every  of  my  *children, 
legitimate  or  otherwise,  which  shall  be  living  at  the  time  of 
my  decease."  In  HoU  v.  8indrey{*)  Vice-Chancellor  Stuart 
said,  "As  to  the  rest  of  the  gift  to  the  children  ' to  be  be- 
gotten' it  must  fail,  because  every  gift  to  an  illegitimate 
child  the  begetting  of  which  ii  contemplated  is  agamst  the 
policy  of  the  law."  The  rubric  at  the  head  of  the  report  of 
this  case  which  substitutes  the  words  "illegitimate  children 
unbegotten  at  the  time  of  the  testator's  death,"  is  erroneous. 
The  Vice-Chancellor  refers  throughout  his  judgment,  not  to 
the  time  of  the  testator's  death,  out  to  the  date  of  the  wiU. 
In  Hill  V.  Crook  {^)  Lord  Chelmsford,  when  moving  the  judg- 
ment of  the  House  of  Lords,  said:  "No  gift,  however  ex- 
press, to  unborn  illegitimate  children  is  allowed  by  law,  nor 
under  a  gift  good  as  to  illegitimate  children,  as  a  class,  will 
after-born  illegitimate  children  be  permitted  to  take."  Lord 
Colonsay  (•)  said :  "Two  things  are  clear,  and  do  not  de- 
pend in  any  degree  on  the  intentions  of  the  testator  or  the 
terms  of  his^vill,  viz.,  first,  that  the  union  of  Mary  Hill  and 
John  Crook,  though  in  form  a  marriage,  was,  by  law,  not  a 
valid  marriage,  and  that  the  children  bom  of  that  union 
were  not  legitimate  children ;  secondly,  that  the  testator 
could  not  by  any  form  of  words  make  an  effectual  bequest 
in  favor  of  after-bom  children  of  that  union,  or  create  a 
trust  for  the  benefit  of  such  after-born  children,  and,  conse- 
quently, that  no  such  children  can  take  under  the  will  in 
question."  Lord  Cairns  did  not  dissent  from  Lord  Chelms- 
ford's statement  of  the  law.  His  words  (*)  are :  "  I  do  not 
go  over  what  has  been  said  by  my  noble  and  learned  friend 
now  sitting  upon  the  woolsack  as  to  the  impossibility  of 
providing  for  future  illegitimate  children ;  that  is  out  oi  the 
question  nere."  I  am  not  aware  that  in  any  case  before  the 
present  any  judge  has  ever  laid  down  a  doctrine  at  variance 
with  the  language  of  these  authorities.  With  respect  to  the 
principle  of  this  doctrine,  I  do  not  understand  it  to  be  dis- 
puted that  the  policy  of  the  law,  which  opposes  itself  to 

(')  81  Beav.,  286.  (*)  Law  Rep.,  6  H.  L.,  278. 

(«)  Law  Rep..  2  Eq.,  889.  (*)  Ibid..  6  IL  L.,  28a 

(8)  Ibid.,  7  Eq.,  176.  («)  Ibid.,  285. 
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evervthing  contra  bonos  moreSj  is  against  prospective  gifts 
by  deed,  or  even  by  will,  to  illegitimate  children,  where  any 
snch  children  begotten  after  tne  deed  or  will  comes  into 
operation  would  be  capable  of  taking  under  them.  But  the 
♦authorities  are  not  expressed  in  any  such  qualified  [155 
terms.  The  opinion  stated,  without  qualification,  by  V ice- 
Chancellor  Stuart  in  one  of  the  cases  cited,  that  "every  gift 
to  an  illegitimate  child  the  begetting  of  which  is  contem- 
plated'' (a  definition  not  extenmng,  as  his  honor  proceeded 
to  observe,  to  a  child  en  venire  sa  mere  at  the  time  of  the 

Sift)  "is  against  the  policy  of  the  law,"  is  the  same  which 
ad  been  some  years  oef ore  expressed  by  Lord  St.  Leonards 
in  In  re  Connor  (*),  who  regarded  this  as  the  true  reason 
why,  in  order  to  provide  for  children  of  that  class,  they 
must  first  acquire  a  name  by  reputation.  Lord  Bomilly 
also,  in  Medworth  v.  Pope  ("),  had  said :  "  The  reason  why 
the  English  law  so  holds  is,  that  it  considers  such  a  provi- 
sion for  future  illegitimate  children  as  contra  bonos  mores. ^^ 
And  Vice-Chancellor  Wood,  when  deciding  Homarth  v. 
MiUs  (■),  said :  "  The  point  was  mooted  in  the  case  of  Wil- 
Mnson  v.  Adam  (*),  in  which  Lord  Eldon  threw  out  some 
suggestions,  but  said  he, would  leave  the  point  where  he 
found  it,  without  any  determination.  Since  then  the  ques- 
tion has  been  decided  by  the  present  Master  of  the  Rolls, 
the  only  difference  being  that  in  that  case  the  provision  was 
made  by  the  reputed  father,  whereas  here  it  has  been  made 
by  the  mother  ;  and  if  it  be  contra  bonos  mores  in  a  reputed 
father  to  provide  for  after-bom  illegitimate  children,  it  can- 
not be  less  so  in  the  case  of  a  mother.  I  apprehend  that, 
after  the  well-known  case  of  Pratt  v.  Mathew\*\  the  policy 
of  the  law,  that  a  man  cannot  make  a  legal  bequest  to  the 
future  children  of  his  marriage  with  his  oeceased  wife's  sis- 
ter, is  clearly  established." 

Whether  m  this  last  passage  too  much  weight  may  not 
have  been  ascribed  to  the  single  authority  of  Pratt  v. 
MaiheWy  I  do  not  inquire.  It  may  be  admitted  that,  as  to 
this  point,  what  was  said  in  PrcM  v.  Mathew  was  not  neces- 
sary for  the  decision,  and  the  same  is  true  of  most  of  the 
other  authorities  to  which  I  have  referred.  But  ffowarth 
V.  MiUs  is  itself  a  decision  expressly  to  the  purpose,  not 
indeed  of  any  court  of  appeal,  but  of  a  most  eminent  judge  ; 
and  I  think  it  is  diflicult  to  take  any  other  view  of  the  ear- 
lier case  of  Medworth  v.  Pope^  before  Lord  Romilly  (which 

Q)  2  J.  A  Lat.,  460.  (*)  1  V.  A  B..  422,  468. 

(«)  27  Beav.,  73.  (»)  22  Beav.,  828. 

P)  Uw  Rep.,  2  Eq.,  391. 
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156]  *wa8  cited  in  Howarth  v.  Mills  {^\  in  which  Lord 
Romilly  clearly  construed  the  will  as  descriptive  of  illegiti- 
mate  and  not  of  legitimate  children.  In  both  those  cases 
the  gifts  were  to  the  ill^timate  children  of  a  woman,  and 
therefore  were  free  from  the  difficulty  attaching  to  the  proof 
of  paternity.  In  Howarth  v.  MiUs  the  objects  of  the  gifts 
were  the  children  of  the  testatrix  herseli,  'legitimate  or 
otitierwise,  which  should  be  living  at  the  time  of  her  death." 
In  Medworfh  v.  Pope  (*)  they  were  the  six  natural  children 
already  bom  of  the  testator  oy  his  housekeeper,  Sarah  Gib- 
son, and  ''such  other  child,  if  any,  that  might  be  bom  of 
his  housekeeper,  Sarah  Gibson,  in  his  lifetime,  or  in  due 
time  after  his  death."  In  both,  the  gifts  to  the  after-bom 
children  were  held  void.  These  are  decisions  directly  op- 
posed, as  it  seems  to  me,  to  the  suggested  distinction  be- 
tween a  gift  by  deed  or  will  to  ille^timate  children  who 
may  be  begotten  after  the  deed  or  will  takes  effect,  (which 
is  admitted  to  be  void,  as  offering  an  incentive  to  immoral- 
ity), and  a  gift  b;^  will  to  such  illegitimate  children  onlv  as 
may  be  bom,  or  in  esse^  at  the  death  of  the  testator,  which 
is  said  to  offer  no  such  incentive.  In  however  forcible  a 
light  the  difference,  for  this  purpose,  between  a  gift  by  deed 
and  such  a  gift  by  will  may  be  presented,  I  am  not  myself 
satisfied  that  the  distinction  can  be  practically  established 
without  a  material  encroachment  upon  the  prmciple  which 
is  admitted  to  stand  in  the  way  of  a  prospective  provision 
by  deed  for  future  illegitimate  children,  n  the  present  tes- 
tator had  settled  property,  by  deed,  upon  himself  for  life, 
with  remainder  to  such,  oi  the  children  whom  he  might  at 
the  time  of  his  death  be  reputed  to  have  by  Margaret  Liewis, 
as  he  should  by  will  appoint,  and  in  default  of  any  valid 
appointment  to  A.  B.,  I  suppose  it  would  not  be  contended 
tnat  the  power  of  appointment,  as  to  the  after-bom  children, 
would  have  been  good,  even  though  the  deed  might  have 
contained  a  general  power  of  revocation,  and  might  have 
remained  in  the  testator's  custody  without  communication 
to  any  one  till  the  time  of  his  death.  So  far  as  public  policy 
is  concerned,  I  do  not  see  what  material  difference  there  is 
between  that  and  the  present  case.  A  law  which  does  not 
enable  a  man  to  fortify  himself,  or  to  encourage  another  in 
entering  upon  or  in  continuing  an  immoral  course  of  life,  by 
157]  *anticipating  and  providing  for  its  future  conse- 
quences, even  by  a  testamentary  instrument  not  operative 
^hough  not  necessarily  kept  secret)  till  his  death,  may,  as 
it  appears  to  me,  reasonably  be  regarded  as  more  in  the  in- 

(»)  Law  Rep.,  2  Eq.,  S89.  («)  21  Beav.,  71* 
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terest  of  public  morality  than  one  which  recognizes  and  en- 
forces such  provisions. 

The  language  used  by  so  many  learned  judges  in  the  cases 
to  which  I  have  referred  precludes  the  possibility  of  its  being 
supposed  that  provision  could,  in  their  opinion,  be  made  for 
future  illegitimate  children,  by  so  simple  a  process  as  the 
mere  employment  of  a  form  of  words  descriptive  of  the 
reputation  and  not  the  fact  of  paternity.  If  a  gift  may  be 
made  to  future  reputed  children,  I  am  unable  to  understand 
why,  on  any  sound  principle  of  construction,  the  reputation, 
which  is  the  necessary  medium  of  proof  that  an  illegitimate 
child  stands  in  that  relation  to  its  supposed  father,  must  be 
expressly  referred  to  in  a  gift  to  af ter- Dom  more  than  in  ond 
to  existing  children.  When  a  gift  is  made  to  the  existing 
"natural"  or  "illegitimate"  children  of  a  testator,  proof  ot 
the  reputation,  known  to  and  recognized  by  the  testator,  is 
always  enough  to  show  who  are  meant ;  and  if  a  ^ft  can  be 
effectually  made  to  future  ' '  reputed ' '  children,  it  is  not  easy 
to  find  a  good  reason  why  the  same  evidence  of  reputation, 
which  on  that  hypothesis  would  be  admissible  and  sufficient 
to  identify  the  objects  of  such  a  gift,  should  not  be  permitted 
to  have  equal  effect  if  the  ^ft  were  in  form  to  the  testator's 
future  ' '  natural "  or  "  illegitimate ' '  children.  In  law  those 
words  mean,  and  can  only  mean,  reputed  children. 

I  feel  obliged,  therefore,  to  answer  in  the  negative  the  first 
of  the  two  questions  which  I  have  stated  as  arising  in  this 
case.  And  if  that  first  question  is  properly  answered  in  the 
negative,  I  think  it  is  impossible  to  ^ve  an  affirmative  answer 
to  the  second ;  for  the  reasons  which  were  well  stated  by 
Lord  Romilly  in  Pratt  v.  MatAew  C)  against  separating  from 
the  general  class  of  after-bom  chiioren  a  child  who  was  en 
venire  sa  mere  when  the  will  was  made,  but  to  whom  there  is 
no  gift  otherwise  than  as  a  member  of  that  general  class.  It  is 
true,  as  I  have  already  said,  that  there  would  have  been  no 
obiection  on  the  ground  either  of  uncertainty  or  of  public 
policy  if  the  appellant  had  been  *personally  desig-  [158 
nated  by  the  will;  but,  unfortunately,  she  is  not  so  de- 
signated. 

liord  Romilly' s  remarks,  though  not  necessary  for  the 
decision  of  Prodt  v.  JUathewC)y  are  in  accordance  with  Lord 
Macclesfield's  decision  in  Metham  v.  Dukeof  Deaon  (*),  in 
which  it  was  determined  that  under  a  gift  by  will  to  the 
natural  children  of  a  particular  man  by  a  particular  woman, 
(under  which  after-begotten  children  did  not  take),  no  one 
was  entitled  to  participate  who  had  not  already  obtained  the 

(>)  22  Beav.,  328.  («)  1  P.  Wms.,  629. 


Digitized  by  V:iOOQIC 


798  CHANCERY  APPEALS.  [L.  R. 

1874  ^  Occleaton  v.  Fullalove.  L.C.  <fc  L  JJ, 

reputation  of  being  such  a  natural  child  when  the  will  was 
made.  The  gift  in  that  case  was  'Ho  all  the  natural  children 
of  the  testator's  son  by  Mrs.  Heneage,"  a  married  woman. 
There  were  children  at  the  date  of  the  will  who  had  already- 
acquired  the  reputation,  and  who  took.  There  was  another 
child  en  ventre  sa  rnere^  who,  after  his  birth  and  during  the 
lifetime  of  the  testator,  acquired  the  same  reputation ;  but 
this  child,  as  well  as  all  others  who  were  bom  still  later,  was 
excluded.  Holding  as  I  do  that  in  the  present  case  the  gen- 
eral class  of  after-bom  reputed  children  of  the  testator  could 
not  have  taken,  and  that  tne  appellant  had  not  at  the  date  of 
this  will  acquired  the  necessary  reputation,  I  am  unable  to 
concur  in  a  reversal  of  the  Vice-Chancellor's  decision.  But 
as  both  the  Lords  Justices  are,  for  the  reasons  which  they 
will  give,  of  a  contrary  opinion,  the  judgment  of  the  court 
will  be  in  accordance  with  their  view. 

Sib  W.  M.  James,  L.  J. :  If  the  will  in  this  case  were  read 
and  considered  merely  for  the  purpose  of  ascertaining  the 
testator's  intention,  the  language  being  construed  however 
strictly  according  to  the  ordinary  grammatical  meaning  of 
the  words  used  by  him,  it  seems  to  me  beyond  all  doubt  that 
the  testator  intended  the  appellant  as  one  of  the  objects  of 
his  bounty.  He  meant  the  children  bom  of  the  body  of  the 
particular  woman  to  take,  with  this  qualification,  tmit  they 
should  be  children  of  whom  he  should  have  arauired  the 
reputation  of  being  the  father.  If  the  case  haa  been  the 
case  of  a  child  en  ventre  sa  mere  at  his  death,  there  might 
have  been  a  great,  perhaps  an  insuperable,  cMiculty  in  at- 
tributing reputation  of  paternity  in  tne  male,  while  there  was 
159]  nothing  but  signs  more  or  less  visible  of  a  possible  *or 
probable  parturition  expected  of  and  by  the  female.  But 
m  this  case  it  appears  to  me  the  very  case  contemplated  and 
provided  for  hj  the  testator  so  far  as  he  could  bjr  law  pro- 
vide for  it.  Between  the  date  of  his  will  and  the  time  oi  his 
death  a  child  was,  with  his  knowledge,  bom  of  the  body  of 
the  woman  while  she  was  living  with  him  as  his  wife.  After 
the  birth  the  cohabitation  continued,  and  the  child  was  in 
the  most  formal  manner  recognized  by  him  by  his  register- 
ing the  birth  as  the  birth  of  the  child  of  himself  and  his 
concubine,  described  by  him  in  the  register  as  his  wife,  and 
therefore,  so  far  as  he  could,  treating  the  child  as  legitimate. 
This  evidence  is  to  my  mind  absolutely  conclusive  that  at 
the  time  when  the  will  came  into  operation,  when  on  his 
death  it  was  opened  and  read,  the  appellant  did  strictly  and 
completely  fulfil  the  description  of  a  *' child  which  he  was 
reputed  to  have  by  the  saia  Margaret  Lewis."     If  so,  why 
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should  she  not  take  ?  It  is  said  that  there  is  some  role  of 
law,  based  upon  some  rule  of  morality  or  on  some  rule  of 
construction,  which  absolutely  prevents  me  from  giving  effect 
to  what  I  have  judicially  ascertained  to  be  beyond  all  ques- 
tion the  meaning  of  the  plain  and  clear  words  of  the  testator. 
In  the  case  of  Crook  v.  Hill^  Lord  Chelmsford  is  reported 
to  have  said  Q  :  "  No  rift,  however  express,  to  unborn  ille- 
gitimate children  is  allowed  by  law ;  nor  under  a  gift  good 
as  to  illegitimate  children,  as  a  class,  will  after-bom  illegiti- 
mate children  be  permitted  to  take."  Lord  Colonsay  is  re- 
Sorted  to  have  said  (•) :  "Two.  things  are  clear,  and  do  not 
epend  in  any  degree  on  the  intention  of  the  testator  or  the 
terms  of  his  will,  viz.,  first,  that  the  union  of  Mary  Hill  and 
John  Crook,  though  in  form  a  marriage,  was,  by  law,  not  a 
valid  marriage,  and  that  the  children  bom  of  that  union 
were  not  legitimate  children;  secondly,  that  the  testator 
could  not  by  any  form  of  words  make  an  effectual  bequest 
in  favor  of  after-bom  children  of  that  union,  or  create  a  trust 
for  the  benefit  of  such  after-bom  children,  and,  consequently, 
that  no  such  children  can  take  under  the  will  in  question." 
And  Lord  Cairns  is  reported  to  h^ve  said  (") :  ''I  do  not  go 
over  what  has  been  said  by  my  noble  and  learned  friend  now 
sitting  upon  the  ^woolsack  as  to  the  impossibility  of  [160 
providing  for  future  illegitimate  children ;  that  is  out  of  the 
question  nere." 

Lord  Cairnes,  in  the  latter  clause  of  the  sentence  points 
out,  with  his  usual  accuracy,  that  the  expressions  of  his  no- 
ble and  learned  compeers  were  obiter  dicla^  not  at  all  neces- 
sary to  the  decision  of  the  case  before  them ;  and  they  are 
open  to  this  further  observation,  which  always  weakens  the 
force  of  any  judicial  dicta^  that  they  were  made  in  the  way 
of  concession  to  the  party  against  whom  they  were  about  to 
decide. 

If  the  expression  "future  children"  be  limited  to  what  I 
conceive  to  oe  its  more  accurate  meaning — children  to  come 
into  existence  after  the  will  itself  has  really  come  into  exist- 
ence as  the  last  will  of  the  testator,  viz.,  after  his  death — 
then  I  would  at  once,  for  reasons  subseq  uently  given,  concede 
that  there  is,  or  may  be,  such  a  rule  of  law  as  that  referred 
to.  But  if  it  be  extended  to  apply  to  children  coming  into 
existence  between  the  date  or  execution  of  the  will  and  the 
death  of  the  testator,  then,  in  my  humble  judgment,  the 
proposition  is  not  one  to  be  assumed,  as  it  appears  to  have 
been  in  those  judgments  or  speeches. 

(>)  Law  Rep.,  6  H.  I*,  278.  («)  Law  Rep.,  6  H.  L.,  280. 
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I  will  follow  the  example  of  Lord  Calms  in  that  case,  and 
suppose  a  will  to  be  written  out  at  full  length,  expressing 
the  testator's  intention  and  meaning,  and  motives  or  grounds. 
Assume  the  will  to  be  thus  written :  "  Whereas  I  am  living 
in  a  connection  unhallowed  and  illicit  with  A.  B.,  and  there 
have  been,  and  in  the  course  of  nature  it  is  probable  there 
may  be,  offspring  bom  of  her  body,  the  fruit  of  our  inter- 
course, and  I  do  not  think  it  right  such  offspring  should  be 
a  burden  upon  the  community,  and  I  desire  that,  notwith- 
standing the  misfortune  of  their  birth,  they  should  not  be  left 
without  sufficient  means  for  their  maintenance,  education, 
and  future  welfare.  Now  therefore  I  do  make  the  following 

E revision  for  all  children  bom  of  her  body  while  she  is  co- 
abiting  with  me."    Now  what  is  there  a^inst  morality,  or 
religion,  or  public  policy  in  such  a  provision  ? 

Lord  Eldon,  in  Gordon  v.  Gordon  0)  uses  the  following  lan- 
guage :  ^ '  If  the  words  in  this  case  were  these :  '  Whereas  A. 
IS  now  pregnant  by  me,'  this  would  imply  a  positive  asser- 
tion of  a  met  the  truth  of  which  it  cannot,  on  grounds  of 
161]  public  policy,  be  suffered  *to  sustain  by  evidence.  But 
a  man  may  most  consciantiously  make  use  of  the  terms 
adopted  by  this  testator  to  denote  nis  belief  of  a  &ict,  and  his 
intention  to  proceed,  not  upon  the  fact  itself,  but  upon  such 
his  belief  of  it.  No  doubt  where  a  man  assigns  certain  posi- 
tive reasons  for  giving  a  legacy,  if  those  reasons  fail,  the 
legacy  may  be  taken  away.    But  here  the  testator  has  ex- 

Kressed  tne  grounds  upon  which  he  acts  to  be  these:  'I 
eUeve  that  1  am  the  mther  of  the  child  with  which  this 
woman  is  now  enceint.  I  may  be  mistaken,  but  I  had  rather 
run  the  risk  of  providing  for  a  child  that  is  not  my  own, 
than  of  incurring  the  guilt  of  leaving  a  child  of  mine  without 
a  provision.'" 

1  cordially  concur  in  everj^  word  here  used  by  Lord  Eldon, 
and  I  must  say  that  to  me  it  appears  a  shocking  and  a  per- 
verse thing  to  say  that  religion,  morality,  or  public  policy 
compels  the  law  to  throw  difficulties  in  the  way  of  a  man 
who  is  desirous  of  not  committing  posthumously  a  great 
crime,  and  who  is  desirous  of  making  for  his  misconduct  the 
best  reparation  he  can  both  to  society  and  to  the  unfortunate 
beings  of  whose  existence  he  is  the  author.  What  would  be 
the  natural — I  would  almost  say  the  legitimate — feelings  of 
a  wretched  being  towards  that  law  by  which,  and  towards 
that  religion  ana  morality  in  the  name  of  which,  he  finds 
himself  deprived  of  the  provision  which  his  sire  had  care- 
fully tried  to  make  for  him,  and  in  consequence  made,  it  may 

(•)  1  Mer.,  148,  149. 
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be,  the  inmate  of  a  union  workhouse,  or  parish  outcast  in- 
festing the  public  streets  ? 

In  considering  this  question,  it  is  necessary  to  have  accu- 
rately in  one's  mind  the  distinction,  in  legal  effect,  between 
motive  and  consideration  or  inducement.  The  law  does  not 
pretend  to  deal  with  the  motive  to  testamentary  bounty,  or 
any  other  bounty.  A  testator' s  bounty  is  absolute  and  with- 
out control  as  to  motive.  A  man  may  leave  his  virtuous 
wife  and  deserving  children  penniless,  and  bestow  the  whole 
of  his  fortune  upon  the  vilest  companions  of  his  profligacy, 
the  most  worthless  partners  of  his  vices,  the  most  wicked 
accomplices  of  his  crimes,  and  the  law  cannot  gainsay  him, 
even  if  he  should  openly  flaunt  his  shocking  disregard  of  all 
ties  human  and  divine  on  the  very  face  of  nis  wiB.  But  if 
there  be  any  inducement  to  do  wrong,  the*  law  can  and  does 
deal  with  it.  If  there  be  any  covenant  for  a  turpis  causa^ 
the  covenant  is  void.    If  there  *be  an  illicit  condition  [162 

grecedent  or  subsequent  to  a  gift,  it  either  avoids  the  gift  or 
ecomes  itself  void.  If  the  gift  requires  or  implies  the  con- 
tinuation of  wrong-doing,  that  is  in  substance  a  condition  of 
the  gift,  and  falls  within  the  rule  as  to  conditions.  But  how 
can  that  apply  to  an  instrument  like  a  will,  with  reference 
to  gifts  taKing  eflfect  at  the  death  in  favor  of  persons  then  in 
existence  ?  The  will  takes  eflfect  because,  whenever  dated  or 
*  executed,  it  is  the  expression  of  the  testator's  last  will — of  tha 
intentions  which  he  nas  at  the  last  moment  of  his  existence. 
His  keeping  and  leaving  it  unrevoked  is,  in  point  of  law,  and 
generally  in  fact,  a  continued  adhesion  to  it.  And  if  a  man 
could,  by  an  attested  signature,  made  the  moment  before  his 
death,  make  validly  such  a  disposition  as  that  now  in  ques- 
tion before  us  (of  which  there  can  be  no  doubt),  how  does 
any  question  of  public  policy  intervene  to  affect  the  dispo- 
sition which  he  has  made  some  days,  or  months,  or  years 
beforehand,  to  be  produdM  and  take  eflfect  as  his  last  inten- 
tion upon,  and  not  until,  the  moment  of  his  death  1  His 
own  will  can  be  no  inducement  to  himself  to  continue  a  life 
of  immorality ;  it  can  be  no  inducement  to  the  partner  of  his 
sin.  What  would  be  an  inducement  may  easily  be  conceived. 
A  man  might  make,  as  here,  a  valid  will  in  favor  of  his  un- 
lawful consort  and  their  actual  oflfspring,  and  hold,  in  terro- 
rem^  over  her  his  power  of  revocation  to  coerce  her  into  a 
continuance  of  her  wrong-doing.  She  might  have  courage 
to  break  oflf  the  sinful  connection,  and  he  might  ostenta- 
tiously add  a  codicil  expressly  revoking  the  will  on  that 
ground,  and  the  law  could  not,  I  apprehend,  interfere  with 
that  revocation. 

8  Eno.  Rkp.  101 
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I  would  add  as  an  illustration,  what  appears  to  me  a  reduc- 
tlo  ad  absurdum  of  this  supposed  rule  oi  public  policy,  this 
case :  Take  the  case  of  a  gift  to  a  concuoine  of  the  man^s 
property  charged  with  the  maintenance  and  education  of  her 
offspring,  described  as  in  this  will ;  does  morality  reauire 
that  this  court  should  give  her  the  whole,  leaving  her,  if  she 
please,  to  throw  the  offspring  on  the  streets  ? 

Then,  is  there  really  any  established  rule  of  construction 
which  makes  it  impossible  for  a  man  to  make  provision  for 
the  illegitimate  oflfspring  of  an  unmarried  female  bom  be- 
tween the  date  of  his  will  and  the  day  of  his  death  ?  He 
163]  could,  unquestionably,  I  apprehend,  *make  provision 
for  any  other  persons  if  sufficiently  described.  He  might 
leave  his  fortune  to  children  in  the  union  workhouses ;  he 
might  leave  it  to  All  the  persons  who  should  be  living  in  his 
house  as  part  of  his  family  circle  at  the  time  of  his  death ; 
he  might  leave  it  to  the  children  to  whom  he  had  stood  or 
should  stand  sponsor ;  and  I  cannot  conceive  it  possible  that 
there  could  be  any  inquiry  as  to  the  legitimacy  or  illegiti- 
macy of  those  who  had  come  into  existence  since  the  date 
of  his  will,  or  any  inquiry  as  to  whether  his  motive  for  such 
a  bequest  was  the  belief  that  he  might  have  been  the  cause 
of  their  coming  into  existence.  There  is,  no  doubt,  a  rule  of 
construction  m^t  prima  facie  the  term  **  children''  means 
lawful  children,  and  there  is  a  rule  of  law  that  an  illegiti- 
mate child  has  no  father:  ^'^ Pater  est  quem  nuptice  demon- 
straiity  And  it  must  be  admitted  that  the  law  is  in  some 
respects  the  same  as  to  maternity,  although  there  is  no  such 
maxim  as  its  foundation — e.g.,  there  can  be  no  heirship  or 
succession  to  personal  property  by  kinship  as  between  such 
a  mother  and  such  a  child.  The  result  is  that  the  word 
''  child,"  used  in  the  sense  of  son  or  daughter,  means  a  legit- 
imate child.  Indeed,  accurately  speaking,  there  can  be  no 
more  an  illegitimate  child  than  thefe  can  be  an  illegitimate 
legitimate,  no  more  than  there  can  be  an  oblique  angled 
square,  or  an  elliptical  circle.  A  man  may,  however,  unmis- 
takably show  on  the  face  of  his  will  that  by  the  description 
of  children  he  means  persons,  or  means  to  include  persons, 
of  illegitimate  birth,  as  he  mav  show  that  under  tne  term 
sc[uare  he  means  or  includes  a  rhomboid,  or  under  the  term 
circle  he  means  or  inclades  an  ellipse.   . 

Another  result  is,  that  when  a  man  is  si)eaking  of  illegiti- 
mate children  as  his,  there  can  be  no  doubt  as  to  what  he 
means  as  to  existing  children ;  but  there  may  be  an  inso- 
luble question,  an  uncertainty  not  capable  of  being  made 
certain  as  to  future  children.     A  man  makes  a  gift  ''  to  my 
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future  children  by  A.  B.,"  there  is  a  condition  annexed  to 
the  gift  that  they  shall  be  really  his  children,  but  that  is  a 
conaition  the  existence  or  non-existence  of  which  it  is  impos- 
sible to  ascertain.  His  access  or  non-access,  the  access  or 
non-access  of  any  other  person  or  persons,  the  more  or  less 
proiiigacy  or  immorality  of  the  female,  the  signs  of  race  or 
caste  or  blood,  might  have  all  to  be  inquired  into  and  brought 
into  public  discussion  before  it  could  oe  ascertained  whether 
*or  not  they  were  his  children.  The  lawforbids  such  in-  [164 
quiries,  and,  except  in  exoneration  of  parish  rates,  accepts  no 
evidence  of  actual  paternity  but  the  marriage  union.  But 
with  regard  to  the  female  there  is  no  uncertainty.  Whether 
a  child  IS  or  is  not  bom  of  her  body  is  a  fact  perhaps  of  all 
others  the  most  easily  capable  of  conclusive  prooi,  and,  if 
there  be  an  unqualified,  unconditional  gift  by  a  testator  *'to 
the  illegitimate  children  born  and  to  be  born  of  the  body  of 
A.  B.  before  my  death,"  there  can  be,  at  all  events,  no  un- 
certainty in  ascertaining  at  his  death  who  are  the  persons 
answering  the  description.  And  if  he  superadds  to  tnat  the 
words  "of  whom  I  shall  be  the  reputed  father,"  ^ving  to 
those  words  the  fair  meaning,  the  benignaconstrtu^tio^  wmch 
all  the  words  of  an  instrument  ought  to  have,  I  find  no  ele- 
ment of  uncertainty.  It  does  not  mean,  I  conceive,  that  of 
which  the  gossip  of  the  neighborhood  may  spread  a  rumor 
or  fame,  but  that  reputation  which  springs  from  acknowl- 
edgment, conduct,  and  life.  The  buraen  of  proof  no  doubt 
lies  in  this,  as  in  every  other  case,  on  the  person  who  alleges 
that  he  answers  the  description,  but  I  can  conceive  no  diffi- 
culty in  producing,  in  a  proper  case,  sufficient  evidence  of 
that  reputation.  On  such  an  issue  I  apprehend  the  admis- 
sible evidence  would  be  what  has  been  tne  continued  cohabi- 
tation and  acknowledgment,  or  acknowledgment  merely, 
and  against  which  there  would  not,  I  apprehend,  be  admis- 
sible evidence  of  any  gossip,  true  or  ^anderous,  of  the 
neighborhood,  as,  for  instance,  that  the  woman  had  deceived 
and  hoodwinked  the  man,  and  that  the  real  sire  was  one  of 
the  house  or  farm  servants,  who  was  her  secret  paramour. 

Upon  principle,  therefore,  I  can  see  nothing  which  is  to 
prevent  my  giving  effect  to  the  plainly-expressed  intention 
of  the  testator  in  favor  of  the  appellant. 

Is  there  then  anything  in  the  authorities  which  constrains 
me  to  disregard  my  own  judicial  conviction  that  the  appel- 
lant is  justly  and  lawfully  entitled  to  share  in  the  bounty  of 
the  man  who  has  called  himself  her  father  and  put  himself 
in  the  position  of  father  to  her  ? 

The  authorities,  when  reduced  to  their  real  proportions. 
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come,  in  mv  judgment,  to  very  little  that  is  really  relevant. 
Such  a  will  as  the  present  has  never  been  before  the  courts 
for  judicial  construction,  except  perhaps  in  one  case  before 
165]  Vice-Chancellor  Wood,  which  *is,  of  course,  as  much 
open  to  reconsideration  here  as  the  decision  of  Vice-Chan- 
cellor  Wickens.  The  authorities  establishing  anyg;eneral 
principle  applicable  to  the  case  are  really  only  two,  viz.,  the 
case  of  Bloawell  v.  Edwards  (*),  and  the  case  of  Metham  v. 
Duke  of  Devon  (*).  The  former  case  was  certainly,  in  more 
respects  than  one,  a  very  singular  case  in  which  to  raise  the 
question,  as  the  cohabitation,  as  it  turned  out,  was  a  cohabi- 
tation in  valid  marriage,  open  to  question  apparently  only 
in  this  way,  that  there  had  been  a  previous  divorce  a  vin- 
culOy  and  that  the  decree  declaring  such  divorce  might  be 
reversed  on  appeal.  Such  appeal  had  by  death,  however, 
become  impossible.  The  marriage,  therefore,  was  indefeas- 
ible and  valid,  the  issue  were  indefeasibly  legitimate,  and 
the  point  was  never  before  the  court  for  actual  adjudication. 
Even  so  far  as  any  resolution  was  come  to  by  the  judges  on 
the  hypothetical  question,  there  was  difference  of  opinion 
between  them.  The  reports  of  the  case  are  actually  contra- 
dictory as  to  what  the  resolution  was,  and  althoush  the  in- 
ternal and  other  evidence  is  very  strong  in  favor  of  the  accu- 
racy of  Croke's  report,  yet  the  mere  fact  that  there  are  such 
different  reports  shows  tnat  the  dogma  had  not  been  accepted 
with  universal  acquiescence  and  recognition,  without  wnich 
the  extra-judicial  resolution  or  talk  of  a  majority  of  the 
judges  could  hardly  have  the  force  of  law. 

It  is  difficult,  moreover,  to  conceive  how  any  question  of 
morality  or  public  policy  could  have  legitimately  entered 
into  the  consideration  of  that  particular  case.  There  was  an 
union  which,  if  the  decision  of  a  competent  court  had  re- 
mained unreversed,  was  a  lawful  and  valid  union ;  there 
was  a  bare  possibility  of  reversal,  and  the  man  was  desirous 
of  protecting  the  issue  of  the  union  from  the  consequences 
of  such  a  reversal.  To  ordinary  apprehension  that  would 
seem  a  very  provident  and  very  moral  act. 

The  authority  of  that  case  must  be  really  referred  to  the 
way  in  which  the  resolution  of  the  judges  was  adopted  and 
incorporated  by  Lord  Coke  into  his  great  exposition  of  the 
English  law  (*).  Lord  Coke  states  it  thus :  "A  man  makes 
a  lease  to  B.  for  life,  remainder  to  the  eldest  issue  male  of 
B.  and  the  heirs  males  of  his  body.  B.  hath  issue  a  bastard 
166]  son,  he  shall  not  take  the  remainder,  because  *in  law 
he  is  not  his  issue,  for  qui  ex  damnato  coltu  nascwatur  inter 

Q)  Cro,  :EUz„  609 ;  Noy,  35.       («)  1  P.  Wme.,  629.       (»)  1  Co.  Litt,  8  b,  Ed.,  19. 
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liberos  non  compvtentur.  And,  as  Littleton  saith,  a  bastard 
is  qudsi  nullius  fllius^  and  can  have  no  name  of  reputation 
as  soon  as  he  is  bom.  So  it  is  if  a  man  make  a  lease  for  life 
to  B.,  the  remainder  to  the  eldest  issue  male  of  B.  to  be 
begotten  of  the  bodjr  of  Jane  S.,  whether  the  same  issue  be 
legitimate  or  illegitimate,  B.  hath  issue  a  bastard  on  the 
body  of  Jane  S.,  this  son  or  issue  shall  not  take  the  remain- 
der, for  (as  it  hath  been  said)  by  the  name  of  issue,  if  there 
had  been  no  other  words,  he  could  not  take,  and  (as  it  hath 
been  also  said)  a  bastard  cannot  take  but  af  tier  he  hath  gained 
a  name  bv  reputation  that  he  is  the  son  of  B.,  and  therefore 
he  can  take  no  remainder  limited  before  he  is  bom,  but  after 
he  be  born,  and  that  he  hath  gained  by  time  a  reputation  to 
be  known  by  the  name  of  a  son,  then  a  remainder  limited  to 
him  by  the  name  of  the  son  of  his  reputed  father  is  good, 
but  if  "he  cannot  take  the  remainder  by  the  name  of  issue  at 
the  time  when  he  is  bom,  he  shall  never  take  it ;"  showing 
that  it  was  in  his  view  a  mere  question  of  construction.  It 
will  be  observed,  moreover,  that  that  was  the  case  of  a  deed 
taking  effect  immediately,  creating  an  actual  remainder,  and 
the  substance  of  what  he  says  is,  that  a  person  cannot  take 
a  remainder  by  the  name  of  issue  who  is  not  issue,  nor  by 
any  name  or  description  of  reputation,  because  he  could  not 
have  such  name  or  description  at  the  moment  of  his  birth, 
and  if  he  could  not  take  at  the  moment  of  his  birth  he  could 
not  take  at  all.  How  does  that  necessarily  or  at  all  apply 
to  the  case  of  a  person  who  claims  to  take  by  a  name  or  de- 
scription actually  predicable  of  him,  not,  it  is  true,  at  the 
time  when  he  is  bom,  but  at  the  time  when  the  gift  itself 
first  comes  into  existence  % 

And  if  the  case  be  considered,  not  with  reference  to  the 
very  peculiar  circumstances  of  BlodweU  v.  Edwards  p,  but 
with  reference  to  the  abstract  question  of  a  provision  by 
deed  in  favor  of  the  future  issue  of  an  avowedly  illicit  inter- 
course, it  is  obnoxious  to  the  plain  rule  that  if  the  cift  takes 
effect  at  all  it  takes  effect  as  a  gift  on  condition  that  there 
shall  be  unlawful  intercourse  resulting  in  the  birth  of  off- 
spring, and  is  therefore  void.  So  I  conceive  that  if  a  testa- 
tor were  to  provide  by  will  for  the  offspring  of  a  really 
future  damnatus  coitus  (future  with  respect  to  the  will  tak- 
ing effect  as  a  *will),  it  would  be  void  as  a  gift,  by  [167 
reason  of  the  illegal  condition  precedent,  and  as  being  a  di- 
rect inducement  to  the  man  and  woman  to  continue  in  a  life 
of  lawless  immorality.  But  that,  as  I  have  said,  cannot  be 
predicated  of  an  instrument  revocable  and  secret  until  the 

(»)  I   Cro.  Eliz.,  509. 
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moment  of  the  testator's  death,  and  a  gift  thereby  made  ab- 
solutely and  without  any  condition  in  mvor  of  a  person  then 
in  existence,  however  that  existence  had  been  caused. 

Then  there  is  the  case  of  Metham  v.  I>iike  of  Devon  (*). 
That  again,  is  in  some  respects  a  singular  case,  and  very 
briefly  reported.  A  will  directed  a  certain  sum  to  be  raised 
and  to  be  paid  to  such  persons  as  the  testator  should  by 
deed  appoint.  The  testator,  by  deed,  appointed  the  sum  to 
all  the  natural  children  of  his  son  by  Mrs.  Heneage. 

The  decision  was  that  all  the  children  took  who  were  bom 
at  the  date  of  the  deed,  but  not  such  children  as  he  after- 
terwards  had  by  her.  The  report  has  the  following  as  to 
the  question  of  a  child  en  venire  sa  rnere :  *'  Also,  it  being 
a  question  whether  a  natural  child  en  ventre  sa  were  of  the 
Duke  of  Devonshire  by  Mrs.  Heneage  should  take.  Lord 
Parker  inclined  that  such  child  could  not  take,  for  the  rea- 
son above  mentioned,  viz.,  for  that  a  bastard  could  not  take 
until  he  had  got  a  reputation  of  being  such  a  one's  child, 
and  that  reputation  could  not  be  gained  before  the  child 
was  bom." 

That  appears  to  me  to  have  been  dealt  with  as  and  to  have 
been  a  plain  case  of  construction  of  the  words  used.  A  gift 
to  the  children  of  A.  by  B.,  when  applied  to  illegitimate 
children,  could  only,  at  all  events  prima  faoie^  mean  per- 
sons then  reputed  as  children,  persons  of  whom  the  court 
could  predicate  that  the  donor  meant  them  by  that  descrip- 
tion, and  there  was  nothing  in  the  will  to  show  any  intention 
to  include  anjr  others.  But  suppose  the  will  had  contained 
the  words,  "including  the  child  of  which  she  is  now  ^/i- 
ceinte^'^  there  could  be  no  doubt  that  that  child  would  have 
taken,  however  strong  might  be  the  evidence  that  the  child 
was  not  really  procreated  bv  the  paramour.  And  suppose 
the  will  had  been  "for  all  the  children  born  of  the  body  of 
Mrs.  Heneage  during  my  life  and  while  she  is  living  with 
my  son,"  we  have,  I  think,  no  clue  to  what  would  have  been 
the  decision  of  Lord  Macclesfield.  He  puts  the  case  entirely 
1681  on  intention.  He  says:  "The  Earl  of  ^Devonshire 
could  never  intend  that  his  son  should  go  on  in  this  course ; 
that  would  be  to  encourage  it,  whereas  it  was  enough  to 
pardon  what  was  past."  He  further  says,  it  is  true,  "Be- 
sides, bastards  cannot  take  unless  they  have  gained  a  name 
by  reputation."  That  really  means  that  bastards  cannot 
take  by  the  name  of  children  or  issue  until  they  have  gained 
the  reputation  of  being  children  or  issue.  If  it  means  more, 
it  is  directly  overruled  by  the  decision  of  Lord  Eldon,  with 

(')  IP.  Wnid.,  529. 
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the  concurreDce  of  Sir  William  Grand,  that  a  gift  to  a  bas- 
tard child  en  ventre  sa  mere  is  clearly  good. 

I  would  add  that  that  decision  of  Lord  Eldon's  seems  to 
me  to  go  a  great  way  towards  deciding  the  present  question. 
He  says,  in  effect,  if  you  eliminate  the  question  of  actual 
paternity,  which  is  incapable  of  proof,  tnere  is  no  reason 
why  such  a  person  should  not  take  if  suflSciently  designated. 
If  there  is  no  legal  uncertainty  as  to  the  fact  that  a  particu- 
lar person  was  a  person  en  venire  sa  mere  at  a  particular 
date,  there  can  be  no  legal  uncertainty  as  to  whether  such 
person,  or  any  other  person,  was  actually  born  of  the  body 
of  a  particular  woman. 

Nor  can  there,  as  it  appears  to  me,  be  anj^  more  uncer- 
tainty in  ascertaining  the  reputation  of  patermty  as  to  chil- 
dren born  between  the  date  of  the  will  and  the  death,  than 
there  is  in  ascertaining  the  reputation  of  paternity  as  to 
children  before  the  will.  In  each  case  it  would  have  to  be 
ascertained  alike  by  the  same  evidence  and  the  same  means 
as  in  Scotland  and  almost  every  European  country  but 
England ;  the  putative  paternity  is  ascertained  for  the  pur- 
poses of  legitimation  by  subsequent  marriage.  Take  the 
case  of  an  unquestionable  gift  by  a  man  to  his  natural  chil- 
dren by  A.  B.;  evidence  would  be  admissible  to  exclude 
children  of  A.  B.  bom  during  a  previous  concubinage  with 
another  man,  and  to  ascertain  which  children  re^y  had 
obtained  by  reputation  the  character  of  being  his.  And  I 
can  see  no  difficulty  in  admitting  and  obtaining  similar  evi- 
dence as  to  the  children  born  between  the  will  and  the  death. 

I  am  of  opinion,  on  the  whole  case,  that  the  testator's  in- 
tention is  clear,  that  there  is  no  principle  of  public  policy  to 
prevent  that  intention  bein^  eftected,  and  that  there  is  no 
authority  to  prevent  my  giving  a  decision  in  accordance 
with  what  I  feel  to  be  the  truth,  the  honesty,  the  morality, 
the  justice  of  the  case,  in  favor  *of  the  appellant's  [169 
right  to  share  with  her  sisters  in  the  bequest  in  question 
contained  in  the  testator's  will. 

Sir  G.  Hellish,  L.J.,  after  shortly 'stating  the  facts  of 
the  case,  continued:  The  question  to  be  determined  is 
whether  Margaret  Occleston  is  entitled  to  take  with  Catherine 
Occleston  and  Edith  Occleston,  the  one  half  of  the  residue 
of  the  testator's  real  and  personal  estate.  I  think  it  is  clear 
that  she  cannot  take  as  an  actual  child  of  the  testator  by 
Margaret  Lewis,  because,  although  there  is  evidence  from 
which  any  jury  would  find,  if  the  question  could  be  left  to 
them,  that  the  appellant  was  a  child  of  the  testator  by  Mar- 
garet Lt»wis,  yet  it  seems  clear  on  the  authorities  tliJit  the 
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law  does  not  allow  such  evidence  to  be  given,  and  this  was 
not  seriously  disputed.  I  also  think  tlmt  she  cannot  take 
as  a  child  of  Margaret  Lewis,  who  was  reputed  to  be  a  child 
of  the  testator  at  the  date  of  making  the  will,  assuming 
that  an  illegitimate  child  can  acquire  the  reputation  of  being 
the  child  oi  a  particular  man  whilst  in  vemre  sa  mere.  1 
think  there  is  no  sufficient  evidene-e  that  the  appellant  had 
at  that  time  acquired  the  reputation  of  being  the  child  of 
the  testator.  There  is  no  evidence  that  the  testator  or  any  one 
else  knew  at  that  time  that  Margaret  Lewis  was  with  chUd, 
and  it  seems  to  me  impossible  to  infer  that  a  child  whose 
existence  was  unknown  was  the  reputed  child  of  anybody. 
If,  therefore,  the  appellant  takes  at  all,  she  must  take  as  a 
child  which  the  testator  was,  subseq  uent  to  the  making  of  his 
will,  reputed  to  have  by  Margaret  Lewis.  Now  two  objec- 
tions are  in  substance  taken  to  the  right  of  the  appellant  so 
to  take :  First,  that  there  is  not,  and  indeed  could  not  be,  a 
sufficient  legal  description  to  enable  a  class  of  subsequent 
bom  illegitimate  children  to  take ;  and  secondly,  that  it  is 
contrary  to  the  policy  of  the  law  to  allow  such  a  class  to 
take,  even  if  they  could  be  sufficiently  described. 

Now,  with  reference  to  the  first  question,  it  appears  to  me 
that  every  child  of  Margaret  Lewis  who  was  born  during  the 
testator's  lifetime,  and  who  at  the  time  of  his  death  was  his 
reputed  child,  must  be  included  in  the  class.  Whether,  if 
there  had  been  a  child  in  venfy-e  sa  mere  at  the  time  of  the 
testator's  death,  who  afterwards  was  bom  and  acquired  the 
170]  reputation  of  being  the  ^testator's  child,  such  a  child 
would  have  been  includea,  may  be  doubtful ;  but,  giving  the 
narrowest  construction  to  the  words  of  the  will,  every  child 
bom  in  the  testator's  lifetime,  and  who  was  his  reputed 
child  at  the  time  ot  his  death,  must,  I  think,  be  included. 
Then  is  such  a  bequest  void  upon  the  ground  of  the  insuffi- 
cient description  of  the  persons  who  are  to  take  ?  I  am  of 
of  opinion  ttiat  it  is  not.  It  is  clear  that  a  bastard  may  take 
as  the  reputed  son  of  a  particular  person  after  he  has  ac- 
quired such  reputation.  Now,  no  one  can  take  under  a  will 
until  the  testator  is  dead,  and  if  at  that  time  a  child  has 
acquired  the  reputation  of  being  a  child  of  the  testator,  why 
may  he  not  take  under  the  description  of  a  reputed  child  of 
the  testator  i  As  a  general  rule,  it  is  obviously  wholly  im- 
mat43rial  that  a  person  who  is  to  take  a  beq^uest  under  a 
will  cannot  be  ascertained  at  the  time  the  will  is  made,  if  he 
is  so  described  that  he  can  be  ascertained  after  the  death  of 
the  testator.  It  makes  no  difference  whether  a  testator, 
making  his  will  on  his  death  bed  gives  a  legacy  of  £20  to 
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every  servant  who  is  then  in  his  service,  or  whether,  making 
his  will  years  beforehand^  he  gives  a  legacj^  of  £20  to  every 
servant  who  shall  be  in  his  service  at  the  time  of  his  death. 

Neither  can  I  see  how  a  bequest  to  the  illegitimate  chil- 
dren of  a  particular  woman,  who  shall  be  the  reputed 
children  of  the  testator  at  the  time  of  his  death,  is  more  un- 
certain than  a  bequest  to  the  illegitimate  children  of  a  par- 
ticular woman,  who  are  the  reputed  children  of  the  testator 
at  the  time  he  makes  his  will.  In  the  one  case  there  must 
be  an  inquiry  whether  the  children  were  the  reputed  chil- 
dren of  the  testator  at  the  time  of  his  death,  and  in  the 
other,  whether  the  children  were  the  reputed  children  of  the 
testator  at  the  time  he  made  his  will. 

Then,  with  respect  to  the  authorities,  I  cannot  find  that 
there  is  any  direct  authority  on  the  subject.  The  cases  ap- 
pear to  establish  that  a  bequest  to  the  future  illegitimate 
children  of  a  man  is  void  for  uncertainty,  because  the  law 
will  not  allow  evidence  to  be  given  that  they  are  the  actual 
children  of  the  man.  On  the  other  hand,  it  seems  clear  that 
a  bequest  to  the  future  illegitimate  children  of  a  woman  is 
not  void  for  uncertainty,  whether  it  be  or  be  not  void  for 
encouraging  immorality,  and  as  being  contrary  to  the  jjolicy 
of  the  law ;  and  in  my  opinion  a  bequest  to  the  illegitimate 
children  *of  a  particular  woman,  who  shall  be  the  re-  [171 

Euted  children  of  the  testator,  is  not  more  uncertain  than  a 
equest  to  the  future  illegitimate  children  of  a  woman 
simply.  It  occurred  to  me  during  the  argument  that  there 
might  be  some  diflSculty  in  determining  at  what  time  it  was 
necessary  that  a' child  who  was  to  take  should  have  acquired 
the  rejjutation  of  being  a  child  of  the  testator ;  but,  on  con- 
sideration, I  am  satisfied  that  the  material  time  is  the  death 
of  the  testator.  If  at  that  time  a  child  of  Margaret  Lewis 
had  acquired  the  reputation  of  bein^  a  child  of  the  testator, 
such  child  seems  to  me  clearly  withm  the  description  of  the 
persons  who  are  to  take. 

I  have  next  to  consider  whether  a  bequest  to  the  future 
illegitimate  children  of  a  woman,  who  shall  be  the  reputed 
children  of  the  testator,  is  void  on  the  ground  of  public 
policy.  I  agree  that  the  earlier  authorities,  and,  in  partic- 
ular, BlodweU  V.  Edwards^  as  reported  (*),  do  go  a  long 
way  to  establish  that  a  settlement  of  propjerty  bv  deed  on 
future  reputed  children  or  bastards  is  void,  as  being  con- 
trary to  public  policy.  Fenner,  J.,  is  there  reported  to 
have  said  "that  they  had  conferred  with  divers  of  the  jus- 
tices in  Serjeants'  Inn,  and  that  the  greater  opinion  of  them 

(')  Cro-  Elix.,  509. 

8  Eno.  Rep.  102 
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was  that  a  remainder  to  his  first  reputed  son  or  bastard  is 
not  good ;  because  the  law  doth  not  favor  such  a  generation, 
nor  expect  that  such  should  be,  nor  will  suffer  such  a  limi- 
tation lor  the  inconvenience  which  might  arise  thereupon." 
I  am  not  disposed  to  throw  any  doubt  on  the  correctness  of 
this  opinion.  If  a  man  at  the  commencement  of  an  illicit 
intercourse  with  a  particular  woman,  could  make  a  valid 
settlement  on  his  expected  illegitimate  children,  this  would, 
I  think,  manifestly  encourage  the  immoral  connection  and 
discourage  marriaiee,  which  the  law  favors.  The  present 
case,  however,  is  the  caso  of  a  will,  and  it  is  necessary  to 
consider  how  far  the  same  doctrine  applies  to  wills.  Now 
if  a  will  was  so  worded  as  to  give  a  bequest  to  illegitimate 
children  to  be  begotten  after  the  death  of  the  testator,  I 
think  it  would  be  subject  to  the  same  objection  as  a  settle- 
ment by  deed ;  and  it  may  be  observed  that  both  in  MethaTa 
V.  Duke  of  Dewn  (»)  and  in  HiU  v.  Crook  i^)  the  will  was  the 
172]  will  of  a  third  person,  and  *not  of  either  the  father  or 
the  mother  of  the  children ;  and  if  in  those  cases  the  word 
"children"  had  been  held  to  include  future  illegitimate 
children,  it  would  have  included  children  begotten  after  the 
death  of  the  testator,  when  the  will  had  come  into  operation. 
In  the  present  case,  the  will  being  the  will  of  the  putative 
father  himself,  it  is  impossible  that  it  can  encourage  an  im- 
moral intercourse  after  his  death.  If  the  bequest  is  to  be 
held  to  be  contrary  to  public  policy,  it  must  oe  because  it 
tended  to  promote  an  immoral  intercourse  in  his  lifetime. 
There  was  no  evidence  that  Margaret  Lewis  knew  that  the 
will  was  made,  and  if  she  did  know  it  she  must  have  also 
known  that  it  could  be  revoked  at  any  moment.  Then  can 
it  be  said  that  the  testator  himself  would  be  encouraged  in 
immorality  by  having  the  power  to  make  a  will  in  favor  of 
his  future  reputed  children  ?  I  cannot  see  that  he  would, 
or,  at  any  rate,  I  think  that  this  is  too  uncertain  to  be  made 
a  ground  of  decision.  I  am  of  opinion  that  a  will  no  more 
comes  into  operation  for  the  purpose  of  promoting  immo- 
rality, or  for  effecting  something  contrary  to  public  policy, 
during  a  testator's  lifetime,  than  it  does  for  any  other 
purpose. 

Tnen,  with  respect  to  the  authorities,  I  do  not  think  they 
prevent  our  upholding  this  will. 

In  Wilkinsons.  AaamQ  Lord  Eldon  savs:  "Whether 
the  cases  cited  from  Lord  Coke,  which  are  all  cases  of  deeds, 
have  necessarily  established  that  no  future  illegitimate  child 
can  take  under  any  description  in  a  will,  whether  that  is  to 

(')  1  p.  Wms.,  529.  CO  Law  Rep.,  6  II,  L.,  265.  (»)  I  V.  ife  B.,  468. 
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be  taken  as  the  law,  it  is  not  necessary  to  decide  in  this 
case."  Lord  Eldon  seems,  therefore,  to  have  thought  that 
there  might  be  a  distinction  between  deeds  and  wills,  and 
we  are  now  to  consider  what  the  distinction  between  deeds 
and  wills  is ;  and  in  my  opinion  the  essential  distinction  be- 
tween a  deed  and  a  will  for  this  purpose  is,  that  a  deed 
operates  from  its  execution,  and  a  will  from  the  death  of 
the  testator.  I  do  not  think  it  necessary  to  go  through  the 
other  cases  ;  they  were,  with  one  exception,  cases  in  which 
it  was  held  that  future  illegitimate  children  were  not  in- 
cluded in  the  will  at  all,  or  cases  in  which  the  will  was  so 
worded  as  to  make  it  necessary  to  prove  that  the  children 
were  begotten  by  a  particular  man.  The  case  which  I  think 
an  exception  is  Howarfhy.  Mills  Q.  In  that  *case  [173 
there  was  a  bequest  by  a  woman,  who  was  legally  unmar- 
ried, to  all  her  children,  legitimate  or  otherwise,  and  it  was 
held  by  Vice-Chancellor  Wood  that  after-bom  illegitimate 
children  could  not  take.  As  the  children  to  take  were  the 
illegitimate  children  of  a  woman,  there  was  no  uncertainty 
in  the  bequest,  and  the  children  must  also  be  necessarily  bom 
in  her  lifetime.  The  judgment  of  the  Vice-Chancellor  is  in 
these  terms (") :  "I  cannot  doubt  that  there  was  an  intention 
on  the  part  of  the  testatrix  to  provide  for  these  unfortunate 
children,  and  for  their  sakes  i  regret  that  it  cannot  be  car- 
ried into  eflfect.  The  j)oint  was  mooted  in  the  case  of  Wil- 
Mnson  v.  Adam  (*),  in  which  Lord  Eldon  threw  out  some 
suggestions,  but  said  he  would  leave  the  point  where  he 
found  it,  without  any  determination.  Since  then  the  ques- 
tion has  been  decided  by  the  present  Master  of  the  ifoUs, 
the  only  difference  being  that  in  that  case  the  provision  was 
made  by  the  reputed  father,  whereas  here  it  has  been  made 
by  the  mother ;  and  if  it  be  contra  honos  mores  in  a  reputed 
father  to  provide  for  after-born  illegitimate  children,  it  can- 
not be  less  so  in  the  case  of  a  mother.  I  apprehend  that, 
after  the  well-known  case  of  Pratt  v.  Mathew  (*),  the  policy 
of  the  law,  tliat  a  man  cannot  make  a  le^l  bequest  to  the 
future  children  of  his  marriage  with  his  deceased  wife's 
sister,  is  clearly  established." 

The  judgment  was,  therefore,  based  entirely  on  Pratt  v. 
Mathew.  rf ow  in  Pratt  v.  Mathew  a  testator  left  property 
for  his  wife  for  life,  meaning  his  sister-in-law,  and  after  her 
death  for  all  and  even^  his  children  thereafter  to  be  born, 
and  it  was  held  by  the  Master  of  the  Rolls  that  after-born  ille- 
gitimate children  could  not  take.     This  judgment  appears 

(')  Law  Rep.,  2  Eq.,  389.  («)  1  V.  A  B.,  422. 

(«)  Ibid.,  2  Eq.,  391.  (<)  22  Beav.,  328. 
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to  me  to  be  based  on  two  grounds :  first,  that  a  gift  to  f otnre 
illegitimate  children  of  a  man  is  an  insufficient  description 
of  the  persons  who  are  to  take ;  and  secondly,  that  children 
in  that  wiU  ought  to  be  construed  to  mean  legitimate  chil- . 
dren ;  and  the  case  seems  not  to  hare  proceed^  at  all  upon 
the  ground  that  a  gift  to  the  future  illegitimate  children  of 
the  testator  is  immoral,  and  contrary  to  public  policy. 

Under  these  circumstances,  I  cannot  tnink  that  Howarth 
V.  MiUs  (')  is  a  binding  decision  upon  us,  or  that  the  different 
174]  dicta  *on  the  suDJect  save  us  from  the  duty  of  deciding 
the  case  now  before  us  on  what  we  may  consider  a  correct 
principle.  The  present  will  is,  in  my  opinion,  so  worded 
that  future  illegitimate  children  are  undoubtedly  included 
in  it,  and  are  sufficiently  described  without  making  it 
necessary  to  prove  that  they  were  begotten  by  any  particu- 
lar man ;  and  as  the  only  children  wno  can  take  are  chil- 
dren who  must  have  been  bom,  or  at  any  rate  b^otten, 
during  the  lifetime  of  the  testator,  I  am  oi  opinion  that  it 
does  not  violate  any  rule  of  public  policy.  I  am  of  opinion, 
therefore,  that  the  appellant  is  entitled  to  succeed. 

Solicitor  for  the  appellant :  Mr.  J.  Warhurton^  agent  for 
Messrs.  JeUicorse  &  Boies,  Manchester. 

Solicitors  for  the  respondents :  Mr.  O.  Brown  /  Messrs. 
Chester,  Urquhart  &  Oo. 

(')  Law  Rep.,  2  Eq.,  889. 


[Law  Reports,  9  Chancery  Appeals,  174.] 
L.C.  and  L.JJ.,  Feb.  19,  1874. 

Pbescott  V.  Barker. 

[1872    p.     100.] 

WQJm  Act  (1  ViaL  e.  26),  ».  26— i)«m«  of  ** Land8*'—Zea*$hold8  for  yhav—CwUrary 

Intention, 

The  26th  section  of  the  Wills  Act,  which  provides  that  a  ^neral  devise  of  the 
testator's  lands  shall  include  leaseholds,  unless  a  contrary  intention  appear  by  the 
will,  was  intended  to  abolish  a  technical  rule  which  generally  defeated  the  intention, 
and  not  to  substitute  another  technical  rule  in  its  place.  If,  therefore,  on  the  fair 
construction  of  the  will,  there  are  indications  of  an  intention  that  leaseholds  should 
not  pass  by  the  devise  of  lands,  they  will  be  excluded. 

A  teslAtor,  after  devising  his  mansion-house  to  his  wife  for  life,  devised  his  man- 
sion-house and  "lands"  in  strict  settlement.  There  was  a  direction  to  trustees  to 
receive  and  accumulate  the  rents  during  the  minority  of  any  tenant  for  life  or  tenant 
in  tail  by  purchase,  and  to  stand  possessed  of  the  accumulations  upon  trust,  if 
such  tenant  for  life  or  in  tail  attained  twenty-one,  or  died  under  that  age  leaving  issue 
entitled  or  inheritable  under  the  will,  to  pay  or  transfer  the  funds  to  such  tenant  for 
life  or  in  tail,  his  executors  or  administrators,  as  personal  estate,  but  if  such  tenant 
for  life  or  in  tail  died  under  twenty-one  without  leaving  such  issue,  then  to  lay  out 
the  fund  in  the  purchase  of  freeholds  in  fee  simple  to  be  settled  to  the  same  uses, 
BA  the  devised  esUtes.     There  was  a  i)o\ver  of  sale,  and  a  direction  to  invest  the  moneys 
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arising  from  sales  in  the  parchase  of  freehold  lands  to  be  settled  to  the  same  uses, 
or  leaseholds  convenient  to  be  held  therewith,  with  a  ^direction  to  settle  [lYS 
the  purchased  leaseholds  on  like  tmsts,  but  so  that  they  should  not  vest  absolutely 
in  any  tenant  in  tail  by  purchase  who  did  not  attain  twenty-one ;  but  on  his  deata 
under  that  age  should  devolve  as  if  they  had  been  freeholds  of  inheritance,  and  been 
settled  accordingly.  There  was  also  a  bequest  of  heir-looms  to  be  held  on  trusts 
corresponding  with  the  uses  of  the  mansion-house,  with  a  similar  proviso  against 
their  vesting  absolutely  in  any  tenant  in  tail  by  purchase  who  did  not  attain 
twenty-one.  The  testator  bequeathed  his  residuary  personal  estate  to  trustees  upon 
trusts  corresponding  with  the  nats  of  the  devised  estates,  with  a  proviso  that  it 
should  not  vest  absolutely  in  any  tenant  in  t^  by  purchase  dying  under  twenty-one, 
but  on  his  death  under  that  a^e  should  devolve  as  if  it  had  been  freehold  of  inherit- 
ance included  in  the  devise: 

Held,  (affirming  the  decision  of  Malins  V.C.),  that  there  was  sufficient  indication 
of  an  intention  not  to  include  leaseholds  for  years  in  the  devise  of  lands,  and  that  they 
passed  under  the  residuary  bequest 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins  on  a  specif  ease  on  which  his  honor  decided  that 
leaseholds  passed  under  a  residuary  bequest  of  personal 
estate,  and  not  under  a  general  devise  of  the  testator  s  lands. 

George  Barker,  by  vml  dated  the  21st  of  January,  1861, 
gave  and  devised  his  mansion-house  at  Stanlake,  in  Berk- 
shire, with  the  appurtenances,  to  the  use  of  his  wife  and  her 
assigns  during  her  life,  and  subject  as  aforesaid,  he  gave 
and  devised  the  same  mansion-house,  hereditaments,  and 
premises,  and  he  also  gave  and  devised  *'all  other  my  mes- 
suages, lands  and  hereditaments  in  the  county  of  Berks, 
and  also  all  my  lands  and  hereditaments  in  the  parish  of 
Padbury  or  elsewhere  in  the  county  of  Bucks,  and  all  my 
messuages,  lands,  and  hereditaments  in  the  county  of  Mid- 
dlesex, and  all  other  lands  and  hereditaments  (if  any), 
wheresoever  situated  and  being  in  England,  belonging  to  me 
at  my  death,"  to  the  use  of  his  eldest  son  George  W.  Bar- 
ker and  his  assigns  during  his  life,  with  remainders  to 
George  W.  Barker's  sons  and  daughters  and  their  children, 
similar  to  the  limitations  afterwards  stated  with  respect  to 
his  second  son  Alfred  G.  Barker' s  children,  with  remainder 
to  the  defendant,  Alfred  G.  Barker,  for  life, .  with  remain- 
der to  the  use  of  each  of  the  sons  of  the  said  Alfred  G  Bar- 
ker who  should  be  born  during  the  testatoi-'s  life,  for  the 
life  of  such  son,  and  after  his  decease  to  the  use  of  his  first 
and  other  sons  successively  in  tail  male,  so  that  the  elder  of 
the  sons  of  Alfred  G.  Barker  to  be  born  during  the  testator's 
lifetime,  and  his  *tirst  and  other  sons  successively  and  [176 
the  heirs  male  of  their  respective  bodies,  might  take  before 
the  younger  of  such  sons  and  the  heirs  male  of  their  respec- 
tive bodies,  with  remainder  to  the  sons  of  Alfred  G.  Barker 
who  should  be  born  after  the  testator's  decease  successively 
in  tail  male,  with  remainder  to  the  use  of  the  first  and  other 
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sons  of  each  son  of  Alfred  G.  Barker  bom  in  the  testator's 
lifetime,  according  to  their  respective  seniorities  in  tail  gene- 
ral, with  remainder  to  Alfred  G.  Barker's  sons  bom  after  the 
testator's  decease  successively  in  tail  general,  with  remain- 
der to  each  of  the  daughters  of  Alfred  &.  Barker  who  should 
be  born  during  the  testator's  lifetime  for  the  life  of  such 
daughter,  with  remainder  to  her  first  and  other  sons  succes- 
sively in  tail,  with  remainder  to  her  first  and  other  daughters 
successively  in  tail,  with  remainder  to  the  daughters  of  Alfred 
G.  Barker  to  be  born  after  the  testator's  decease  successively 
in  taU.  There  followed  a  set  of  limitations  in  strict  settlement 
on  the  testator's  daughter  Emma  Blanche  Barker  and  her 
descendants,  similar  to  those  in  favor  of  Alfred  G.  Barker 
and  his  descendants,  and  after  them  a  set  of  similar  limitar 
tions  in  favor  of  the  testator's  son  Charles  Henry  Barker 
and  his  descendants,  with  an  ultimate  remainder  to  the  use 
of  the  testator's  "own  right  heirs  forever." 

The  will  contained  a  power  in  the  usual  form  for  tenants 
for  life  to  limit  jointure  rent-charges  to  their  respective 
wives,  and  a  power  to  limit  the  property  charged  therewith 
for  any  terms  of  years  for  securing  such  jointures. 

The  will  then  contained  a  clause  empowering  the  trustees, 
during  the  minority  of  any  tenant  for  life,  or  tenant  in  tail 
male  by  purchase,  or  in  tail  by  purchase,  to  enter  into  pos- 
session or  receipt  of  the  rents,  and  after  applying  a  sufficient 
sum  for  maintenance,  to  invest  the  surplus  of  such  rents  in 
their  names  in  any  of  the  Parliamentary  stocks  or  funds  of 
Great  Britain,  or  at  interest  upon  government  or  real  secu- 
rities in  England  or  Wales  (but  not  in  Ireland),  or  on 
security  of  leasehold  hereditaments  in  London  or  in  the 
county  of  Middlesex  not  having  less  than  sixty  years  to  run, 
and  directed  them  to  accumulate  the  income  of  such  invest- 
ments at  compound  interest,  and  stand  possessed  of  the 
accumulated  fund  upon  trust,  if  the  tenant  for  life,  or  ten- 
ant in  tail  male  by  purchase,  or  in  tail  by  purchase,  during 
177J  whose  minority  the  said  rents,  issues,  *and  profits 
should  have  accumulated,  should  attain  the  age  of  twenty- 
one  years,  or  die  under  that  age  leaving  issue  entitled  or  in- 
heritable under  the  will,  to  pajr  or  transfer  the  same  to  such 
tenant  for  life  or  tenant  in  tail  male,  or  in  tail,  his  or  her 
executors  or  administrators,  as  personal  estate  of  such 
person,  but  if  the  tenant  for  life  or  tenant  in  tail  male  by 
purchase,  or  in  tail  bv  purchase,  during  whose  minority 
such  rents,  issues,  and  profits  should  have  accumulated, 
should  die  under  the  age  of  twenty-one  years  without  leav- 
ing issue  entitled  or  inheritable  under  the  will,  tiien  upon 
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trust  to  convert  the  fund  into  money  and  lay  out  the  proceeds 
in  the  purchase  of  lands,  tenements,  and  hereditaments  of  free- 
hold tenure  for  an  estate  in  fee  simple  in  England  (the  county 
of  Berks  to  be  preferred),  and  that  the  hereditaments  so 
purchased  should  be  settled  and  assured  to  the  like  uses  as 
were  by  the  will  declared  concerning  the  said  hereditaments 
thereinbefore  devised  in  strict  settlement,  except  the  house 
at  Stanlake. 

The  will  also  contained  a  power  of  sale  and  exchange  em- 
powering the  trustees  during  the  life  of  any  tenant  lor  life 
entitled  m  possession,  with  the  consent  of  such  tenant  for 
life,  and  also  during  the  minority  of  any  person  thereby- 
made  tenant  for  life,  or  in  tail  male  by  purchase,  or  in  tail 
by  purchase,  who,  if  of  full  age,  would  for  the  time  being 
be  entitled  to  the  possession  or  the  receipt  of  the  rents  and 
profits,  at  their  discretion,  to  sell  or  exchange  for  other 
manors,  lands,  and  hereditaments  in  England  or  Wales,  all 
or  any  of  the  premises  thereinbefore  devised  in  strict  settle- 
ment, and  to  invest  all  moneys  which  might  become  payable 
on  any  such  sale  or  exchange,  "in  the  purchase  of  other 
manors,  lands,  or  hereditaments  in  England  or  Wales, 
for  an  estate  of  inheritance  in  fee  simple,  or  of  lands  of  a 
leasehold,  or  copyhold,  or  customary  tenure,  convenient  to  be 
held  therewith,  or  with  any  hereditaments  for  the  time  being 
subject  to  the  existing  uses  or  trusts  of  this  my  will."  And 
the  testator  declared  that  the  trustees  should  settle  and 
assure  all  such  of  the  manors,  lands,  or  hereditaments  so 
to  be  purchased  or  taken  in  exchange  as  should  be  free- 
holds of  inheritance  to  the  uses,  upon  and  for  the  trusts,  in- 
tents, and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisions,  and  directions  to,  upon,  for,  with,  under 
and  subject  to  which  the  hereditaments,  by  the  sale  or  ex- 
change of  which  the  purchase-money  *of  tne  heredit-  [178 
aments  so  as  aforesaid  directed  to  be  settled  should  have 
arisen,  or  in  exchange  for  which  the  hereditaments  so  as 
aforesaid  directed  to  be  settled  should  have  been  received, 
would,  in  case  the  same  had  not  been  sold  or  given  in 
exchange,  have  stood  settled ;  and  should  settle  and  assure 
all  such  of  the  said  manors,  lands,  or  hereditaments  so  to  be 

Eurchased  or  taken  in  exchange  as  should  be  of  lease- 
old,  copyhold,  or  customary  tenure,  upon  and  for  such 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to 
such  powers,  provisions,  and  declarations  as  should  or  might 
correspond  with  and  be  similar  to  the  uses,  trusts,  intents, 
purposes,  powers,  provisions,  and  declarations  to,  upon,  for, 
under,  and  subject  to  which  the  h.^reditaments,  by  the  sale 


Digitized  by  V:iOOQIC 


816  CHANCERY  APPEALS.  [L.  R. 

1874  Prescott  v.  Barker.  L.C.AL.JJ. 

or  exchange  of  which  the  purchase-money  of  the  heredita- 
ments so  as  last  aforesaid  directed  to  be  settled  should  have 
arisen,  or  in  exchange  for  which  the  hereditaments  so  as 
last  aforesaid  directed  to  be  settled  should  have  been  received, 
would  under  the  will,  if  not  so  sold  or  given  in  exchange, 
have  stood  settled  and  assured,  or  as  near  thereto  as  tne 
different  tenure  and  quality  of  the  premises,  and  the  rules 
of  law  and  equity  would  admit  of.  "  And  so  that  if  any  of 
the  lands  purchased  or  taken  in  exchange  shall  be  held  by 
a  lease  for  years,  the  same  shall  not  vest  absolutely  in  any 
person  hereby  made  tenant  in  tail  male  by  purchase,  or  in 
tail  by  purchase,  who  shall  not  attain  the  age  of  twenty-one 
years ;  out  on  his  or  her  death  under  that  a^,  shall  go,  de- 
volve, and  remain  in  the  same  manner  as  if  they  had  been 
freeholds  of  inheritance,  and  had  been  settled  accordingly/* 

The  will  also  contained  the  following  bequest:  "1  be- 
queath all  my  pictures,  prints,  books,  plate,  glass,  china, 
ornamental  and  other  clocks,  articles  of  linen,  household 
goods,  furniture  and  effects  whatsoever,  which  at  my  decease 
shall  be  in  or  about  my  said  mansion-house  at  Stanlake,  unto 
the  said"  F trustees],  "in  trust  to  permit  the  same  to  go  along 
with  and  be  used  and  enjoyed,  so  far  as  the  rules  of  law 
and  equity  will  permit,  by  the  person  or  persons  who,  under 
or  hy  virtue  of  tnis  my  \nll,  shall  for  the  time  be  in  the  pos- 
session of,  or  entitled  to  the  receipt  of,  the  rents,  issues,  and 
profits  of  the  said  mansion-house  hereby  devised  in  strict 
settlement ;  yet  so  that  the  same  shall  not  vest  absolutely  in 
any  person  hereby  made  tenant  in  tail  male  by  purchase,  or  in 
1 79j  *tail  by  purchase  of  the  said  mansion  house,  unless  such 
person  shall  attain  the  age  of  twenty-one  j^ears;  but  on  the  de- 
cease of  any  such  person,  oeing  tenant  in  tail  male  by  purchase, 
or  in  tail-by  purchase,  under  this  my  will,  shall  go,  devolve, 
and  remain  in  the  same  manner  as  if  they  had  been  freeholds 
of  inheritance,  and  had  been  included  in  the  devise  in  strict 
settlement  herein  contained  of  the  said  mansion-house." 

The  will  then  contained  the  following  residuarv  bequest : 
"I  ffive  and  bequeath  all  the  money,  securities  lor  money, 
goods,  chattels,  and  personal  estate  of  or  to  which  I  am  or 
at  my  death  shall  be  possessed  of  or  entitled,  either  at  law 
or  in  equity,  or  of  which  I  have,'  or  at  my  death  shall  have, 

f)Ower  to  dispose  by  will"  to  his  trustees,  '*upon  trust,  at 
heir  discretion,  either  to  permit  the  same  or  any  part  thereof 
to  remain  in  its  actual  state  of  investment  so  long  as  they 
should  think  fit,  or  to  convert  the  same  into  money  and  in- 
vest such  money  in-  their  names  upon  government  or  real 
securities  in  England  or  Wales"  (but  not  in  Ireland)  "or  on 
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the  security  of  leasehold  houses  or  hereditaments  in  London 
or  the  county  of  Middlesex,  held  for  terms  of  years,  not 
having  less  than  sixty  years  to  run  at  low  ground  rents,"  or 
in  certain  stocks  or  shares  therein  mentioned.  And  the  tes- 
tator declared  that  his  trustees  should  stand  possessed  of 
his  said  residue,  stocks,  funds,  and  securities,  and  the  in- 
come thereof  (subject  to  the  payment  of  a  certain  annuity, 
and  to  a  trust  for  accumulatmg  £1,600  a  year  for  twenty 
years  from  his  decease),  and  of  the  funds  to  arise  from  such 
accumulation,  upon  such  trusts  as  should  correspond  with 
and  be  similar  to  the  uses,  trusts,  &c.,  thereinbefore  de- 
clared concerning  the  hereditaments  thereinbefore  devised 
in  strict  settlement ;  * '  so  nevertheless  that  the  said  residuary 
estate,  accumulations,  and  premises  shall  not  vest  absolutely 
in  any  person  hereby  made  tenant  in  tail  niale  by  purchase, 
or  in  tail  by  purchase,  of  the  same  hereditaments  and  prem- 
ises, unless  such  person  or  persons  shall  attain  the  age  of 
twenty-one  years ;  but  on  the  decease  of  any  such  person, 
being  tenant  in  tail  male  by  purchase,  or  in  tail  by  purchase, 
under  or  by  virtue  of  this  my  will,  shall  go,  devolve,  and 
remain  in  the  same  manner  as  if  they  had  been  freeholds  of 
inheritance,  and  had  been  included  in  the  devise  in  strict 
*8ettlement  hereinbefore  contained  of  the  same  here-  [180 
ditaments  and  premises." 

The  testator  made  a  codicil,  dated  the  18th  of  July,  1865, 
by  which  he  revoked  the  limitations  in  favor  of  C.  H.  Bar- 
ker and  his  descendants,  he  having  died  without  issue,  and 
in  default  of  issue  of  his  said  sons  G.  W.  Barker  and  Alfred 
G.  Barker,  and  of  his  daughter  Emma  B.  Barker,  under  the 
limitations  contained  in  his  will,  who  should  attain  twenty- 
one  or  marry,  devised  his  said  estate,  real  and  personal 
(subject  to  the  i)ower8  therein  contained),  instead  of  the  de- 
vise for  the  use  and  benefit  of  his  own  right  heirs  as  named 
in  his  will,  to  the  use  and  for  the  benefit  of  his  said  sons, 
George  W.  Barker  and  Alfred  G.  Barker,  equally  to  be  di- 
vided between  them,  and  their  respective  heirs,  executors, 
and  administrators,  absolutely  and  lorever. 

The  testator  died  in  November,  1868,  and  his  will  and  codi- 
cil were  proved  in  January,  1869. 

The  testator's  eldest  son,  George  W.  Barker,  died  in  Sep- 
tember, 1869,  without  having  been  married. 

The  testator's  second  son,  Alfred  Gresley  Barker,  had 
three  children,  all  of  whom  were  infante.  Two  of  them 
were  bom  in  the  lifetime  of  the  testator,  and  one  after  his 
death. 

The  testator  was  at  the  date  of  his  will  and  of  his  death 
8  Eng.  Rep.  103 
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possessed  of  large  real  estates,  and  also  of  certain  lease- 
bold  hereditaments,  producing  a  gross  rental  of  about 
JE760  per  annum,  situate  in  Paddin^ton.  These  leaseholds 
were  held  for  terms  of  years,  of  which  about  seventy  were 
then  unexpired. 

The  cmestion  was  whether  these  leaseholds  passed  under 
the  residuary  bequest  or  under  the  devise  of  the  testator's 
messuages,  lands,  and  hereditaments,  in  which  latter  case 
the  interest  of  a  tenant  in  tail  in  them  would  not  be  defeated 
by  his  dying  under  twenty-one,  and  they  would  not  be  sub- 
ject to  a  trust  for  conversion.  Vice-Chancellor  Malins  hav- 
ing decided  that  they  passed  under  the  residuary  bequest, 
Alfred  Gresley  Barker  and  his  children,  who  were  bom  in 
the  testator's  lifetime,  appealed  (*). 


Si 


I)  1878.  Dec.  17. 

SIR  R.  Malins,  V.C:  This  is  a 
special  case  stated  for  the  opinion  of 
the  court  upon  the  question  whether, 
bv  a  particular  clause  in  the  will  of  Mr. 
George  Barker,  who  was  a  solicitor  of 
this  court,  of  great  eminence  and  long- 
standing, his  leasehold  estates    have 


The  will  is  dated  in  1861.  It  is  a 
will,  therefore,  to  which  the  provisions 
of  the  Wills  Act  of  the  Ist  Vict.  c.  26, 
apply.  The  testator  had  considerable 
freehold  estates,  and  also  leasehold  es- 
tates, as  I  understand,  in  the  parish  of 
Paddington,  and  by  his  will  he  says, 
"I  give  and  devise  the  mansion-house, 
hereditaments,  and  premises,  and  I  also 
give  and  devise  all  other  my  messuages, 
lands,  and  hereditaments  in  the  county 
of  Berks,  and  also  all  my  lands  and  he- 
reditaments in  the  parish  of  Padbury 
and  elsewhere  in  the  county  of  Bucks, 
and  all  my  messuages,  lands  and  here- 
ditaments in  the  county  of  Middlesex, 
and  all  other  lands  and  hereditaments 
(if  any)  wheresoever  situated  and  being 
in  England,  belonging  to  me  at  my 
death;  to  the  use  of  my  eldest  son, 
George  William  Barker."  He  gives  it 
to  his  eldest  son  for  life,  then  to  his  is- 
sue in  tail  male  and  tail  general,  with 
remainder  to  his  second  son  and  to  his 
issue  for  life  in  tail  male,  and  then  to 
his  daughter  in  the  same  manner,  and 
he  windb  up  by  making  a  devise  to  his 
own  right  heirs.  He  also  provides  that 
in  the  c^se  of  apy  person  being  made 
tenant  in  tail  bom  in  his  lifetime,  he 
shall  not  be  tenant  in  tail,  but  tenant 
for  life,  with  remainder  to  his  or  her  is- 


sue. That,  tlierefore,  is  a  will  which 
shows  an  intention  on  the  part  of  the 
testator  to  tie  up  his  properly  as  long  as 
the  rules  of  law  and  equity  will  permits 

Having  made  this  devise,  which  may 
be  considered  as  a  devise  of  all  his  lands 
and  hereditaments  in  the  county  of 
Middlesex  and  elsewhere,  and  having 
given'  these  lands  in  this  very  strict 
manner,  the  question  is,  whether  that 
passes  the  leasehold  property  which  he 
had  for  seventy  years  unexpired.  Now 
the  Wills  Act  is  very  express  in  its  pro- 
visions. The  26th  section  says,  "Be  it 
enacted  that  a  devise  of  the  land  of  the 
testator,  or  of  the  land  of  the  testator 
in  any  place,  or  in  the  occupation  of 
any  person  mentioned  in  his  will,  or 
otherwise  described  in  a  general  man- 
ner, and  any  other  general  devise  which 
would  describe  a  customary  copyhold 
or  leasehold  estate,  if  the  testator  had 
no  freehold  estate  which  could  be  de- 
scribed by  it,  shall  be  construed  to  in- 
clude the  customary  copyhold  and  lease- 
hold estates  of  the  testator,  or  his 
customary  copyhold  and  leasehold  es- 
tates, or  any  of  them  to  which  such 
description  shall  extend,  as  the  case 
may  be,  as  well  as  freehold  estates,  un- 
less a  contrary  intention  shall  appear 
by  the  will." 

This,  therefore,  devises  the  lands  and 
hereditaments  in  every  part  of  EIngland, 
and  will  certainly  pass  the  leasehold 
estates  in  question,  unless  by  the  will 
some  contrary  intention  shall  appear. 

Now  if  the  testator  had  ended  his 
will  with  the  ultimate  remainder  to  his 
own  right  heirs,  1  am  perfectly  clear 
that  there  is  nothing  in  the  will  up  to 
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*Mr.  Bristowe^  Q.C.,  and  Mr.  Cust^  for  the  appel-  [181 
lants :  By  1  Vict.  c.  26,  s.  26,  these  leaseholds  must  pass 
by  the  general  devise  unless  a  contrary  intention  appears 

pass  the  leasehold  property.    Accord 


that  point  to  show  aoontrarj  intention; 
and  then,  not  only  by  the  express  words 
of  the  section  which  I  haye  jast  read, 
bat  by  the  interpretation  which  has 
been  put  upon  that  section  in  the  cele- 
brated case  of  WiUon  y.  Eden  (11  Beay. 
2;i7  ;  5  Ex.  753  ;  14  BeaV.  817  ;  12  Q.  B. 
474 ;  16  Beay.  153),  first  by  the  Court 
of  Exchequer  on  the  special  case  sent 
"by  the  Master  of  the  Rolls :  secondly,  by 
the  Court  of  Queen's  Bench,  and  finally 
confirmed  by  Lord  Komilly  when  Mas- 
ter of  the  Kolls,  it  is  settled  that  al- 
though there  is  a  general  deyise  or 
bequest  of  the  lands  of  the  testator  to 
one  for  life,  with  remainder  to  his  issue 
in  tail,  with  remainder  oyer,  the  incon- 
yenience  which  would  arise  from  hold- 
ing that  the  leasehold  property  would 
vest  in  the  first  tenant  in  tail  from  the 
moment  of  his  birth  will  not  operate 
against  the  general  deyise  ;  if,  there- 
fore, there  had  been  nothing  more  in 
this  will  than  the  deyise  of  these  lands 
to  his  sons  and  to  their  family  in  suc- 
cession, and  then  to  his  daughter  in  the 


ingly,  in  this  case,  Mr.  Cotton  yery 
properly  conceded  that  if  the  will  had 
been  as  I  haye  mentioned,  and  if  it  had 
stopped  after  the  limitation  to  th^  right 
heirs,  that  would  not  be  sufficient  to 
show  the  contrary  intention,  because 
the  same  limitations  occur  in  WiJson  y. 
Eden,  so  that  the  property  would  yeet 
in  the  first  child  that  was  bom,  abso- 
lutely in  tail.  In  that  case  the  ultimate 
limitation  was  to  Sir  "William  Eden 
and  his  heirs  and  assigns."  The  same 
argument  was  raised  in  that  case  as  has 
been  raised  here.  It  was  said  there 
was  a  dear  intention  that  only  the  real 
estate  should  pass.  The  argument  was 
rejected,  and  1  should  haye  been  bound 
to  reject  the  argument  in  this  case  were 
it  not  for  the  fact  that  by  other  parts  of 
this  will  my  opinion  is  that  the  testator 
has  shown  a  sufficient  indication  of  in- 
tention that  this  property  should  not 
pass  by  the  general  deyise.  Now  what- 
eyer  he  did  intend  to  pass  by  the  gene- 
ral deyise,  oyer  that  property  he  has 


manner  I  haye  mentioned,  I  am  clearly    giyen  powers  of  sale  and  exchange,  and 


of  opinion,  not  only  by  the  words 
of  the  will,  but  by  WiUon  y.  Eden, 
followed,  as  it  has  been,  by  other 
cases,  that  I  should  be  bound  to  hold 
that  these  leasehold  estates  ^ould  pass, 
though  ^he  conset^uences  would  be  to 
vest  them  in  the  first  tenant  in  tail  who 
was  bom,  absolutely,  and  would  render 
all  the  subsequent  limitations  inopera- 
tive. But  the  statute  says  "  that  they 
are  to  pass  unless  a  contrary  intention 
shall  appear  by  the  will."  Now  how  is 
that  to  be  shown  ?  Mr.  Brlstowe  has  ar- 
gued that  a  testator  must  say  so ;  but 
if  that  had  been  the  intention  of  the 
legislature  the  language  would  have 
b^n  different.  It  would  then  haye 
been,  "  unless  the  testator  shall  express 
a  contrary  intention."  Here  it  is,  "un- 
less a  contrary  intention  shall  appear 
by  the  will."  What  is  the  meaning  of 
that  ?  It  must  be  that  the  court,  having 
the  construction  of  the  will  to  deter- 
mine, must  be  satisfied  by  regarding 
every  part  of  it,  either  from  one  part  or 
from  all  the  parts  taken  together,  and 
be  able  to  draw  the  conclusion  that  the 
testator  did  not  intend,  under  a  general 
devise  of  lands  and  hereditaments,  to 


he  has  provided  that  the  moneys  aris- 
ing from  the  sale  may  be  invested  in 
the  purchase  of  other  lands  of  a  free- 
hold nature,  or  leasehold  estates  conve- 
niently situated  to  be  held  therewith. 
If  it  had  stopped  there  it  would  have 
been  "  the  proceeds  of  freeholds  or 
leaseholds  convenient  to  be  held  there- 
with to  be  invested  on  the  same  trust&" 
That  would  not  have  altered  the  effect 
of  it. 

But  then  it  goes  on  to  provide  that 
if  leasehold  estates  are  bought — that 
is,  bought  under  the  general  devise  in 
strict  settlement — ^then  they  are  to  be 
settled  in  such  a  manner  as  that  they 
are  to  go  exactly  as  the  estates  sold 
wou^d  nave  gone,  and  he  has  then 
expressly  provided  that  they  shall  not 
vest  in  any  person  made  tenant  in  tail 
who  shidl  die  under  the  age  of  twenty- 
one  years ;  therefore  distinctly  showing 
that  he  did  not  intend  that  the  lease- 
holds should  pass,  because  if  they  had 
passed  by  this  devise  they  would  have 
vested  in  the  first  tenant  in  tail ;  and 
the  consequence  is  that  the  property 
which  is  sold  is  not  to  go  to  the  first 
tenant  in  tail,  but  is  by  this  expressly 
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182]  bv  tlie  will.  We  submit  *tliat  there  is  here  no  such 
proof  of  contrary  intention  as  will  take  the  case  out  of  the 
statutory  rule.    The  case  is  governed  by  Wilson  v.  Edeni^). 


directed  to  be  tied  up  in  such  a  manner 
aa  that  it  is  not  to  vest  in  anj  tenant 
in  tail  by  purchase  who  does  not  attain 
the  age  of  twenty-one  years.  Now, 
therefore,  if  I  had  thought  that  he  had 
passed  his  leasehold  estates  before,  that 
shows  to  my  mind  that  he  would  have 
inserted  a  similar  clause,  that  the  lease- 
hold estates  comprised  in  the  proviso 
should  not  vest  in  any  person  made 
tenant  in'  tail  who  should  not  attain  the 
age  of  twenty -one  years.  That  is  one 
circumstance  from  which,  I  think,  it 
may  fairly  be  concluded  what  his  im- 
pression was  (and  his  impression  was  no 
doubt  his  intention)  as  to  the  leasehold 
estates  passing  by  that  devise. 

Another  circumstance,  which  Mr. 
Cotton  very  strongly  adverted  to,  was, 
that  when  ne  comes  to  an  accumulation 
clause  he  says  that  during  the  minority 
of  any  person  made  tenant  in  tail  the 
rents  are  to  be  accumulated,  and  by 
using  that  expression,  "  the  minority  of 
the  person  made  tenant  in  tail,"  I  think 
he  shows  that  he  knew  perfectly  well 
that  a  tenant  in  tail  dying  under  age 
could  not  dispose  of  an  estate  tail,  but 
that  it  would  ffo  over,  under  the  limita- 
tions containea  in  his  will,  to  the  issue 
of  that  tenant  in  tail  if  he  died  leaving 
issae,  if  not  it  would  go  over  to  the 
next  one  in  the  line  of  limitations  ;  but 
he  provides  that  the  rents  and  profits 
during  the  minority  of  the  tenant  in 
tail  are  to  be  accumulated,  and  the  accu- 
mulations are  again  to  be  laid  out  in 
land  ;  but  they  again  are  so  to  be  set- 
tled that  the  produce  of  these  accumu- 
lations are  not  to  vest  in  any  tenant  in 
tail  by  purchase  who  has  not  attained 
the  age  of  twenty-one  years. 

Then  another  circumstance  is  this : 
He  gives  his  chattels  in  strict  settle- 
ment. He  bequeaths  his  pictures, 
prints,  books,  plate,  glass,  china,  orna- 
mental and  other  clocks,  articles  of 
linen,  household  goods,  furniture,  and 
effects  whatsoever,  which  at  his  decease 
shall  be  in  or  about  his  mansion-house 
of  Stanlake,  to  trustees  on  trust  to  go 
with  the  real  estate.  They  are  all  to 
go  together,  but  that  again  provides, 
"  so  that  the  same  shall  not  vest  abso- 


lutely in  any  person  hereby  made  tenant 
in  tail  male  by  purchase  or  in  tail  by 
purchase  of  the  mansion-house,  unless 
such  person  shall  attain  the  age  of 
twenty-one  years,  but,  on  tiie  decease 
of  any  such  person  being  tenant  in  tail 
male  by  purchase,  or  in  tail  by  pur- 
chase, under  or  by  virtue  of  this  my 
will,  shall  go,  devolve,  and  remain  in 
the  same  manner  as  if  they  had  been 
freehold  of  inheritance,  and  had  been 
included  in  the  devise  in  strict  settle- 
ment." 

Then  we  come  to  that  clause  which 
is  very  material,  if  I  am  right  in  con- 
sidering that  these  leaseholds  did  not 
pass  by  the  special  devise  which  1  have 
referred  to  of  the  general  estate.  He 
now  gives  his  general  residuary  per- 
sonal estate  in  these  terms  :  "1  nve 
and  bequeath  all  the  money,  securities 
for  money,  goods,  chattels  and  personal 
estate  of  or  to  which  I  am  or  at  my 
death  shall  be  possessed  of  or  entitled 
to  either  at  law  or  in  equity,  or  of 
which  I  have  or  at  my  death  shall 
have  power  to  dispose  of'  by  ¥rill,  unto 
the 'trustees  on  trust  either  to  permit 
and  suffer  the  same  or  any  part  Uiereof 
to  remain  in  its  actual  state  of  invest- 
ment." Of  course  Mr.  Bristowe  has 
very  properly  conceded  that  if  the  lease- 
holds do  not  pass  under  the  first  clause 
they  will  pass  by  this,  under  the  de- 
scription of  personal  estata  But  an 
observation  was  made  that  it  could  not 
apply  to  the  leasehold  estates  because 
he  speaks  of  the  present  investment, 
and  a  man  would  hardly  speak  of  lease- 
holds in  this  sense — to  remain  in  their 
present  state  of  investment :  but  red- 
dendo MngtUa  aingtUis,  1  am  of  opinion 
that  those  words  apply  to  the  part  of 
the  property  which  is,  strictly  speaking, 
so  invested,  and  that  it  would  pass  that 
part  of  his  property  which  is  otherwise 
not  disposed  of. 

Now  what  are  they  to  do  with  his 
personal  estate?  They  are  to  collect 
it,  and  it  is  to  remain  in  the  same  state 
of  investment,  or  it  is  to  be  put  into 
other  investments.  Then  what  is  to  be 
done  1  It  is  to  be  held  by  the  trustees 
in  such  a  manner  as  that  it  is  to  go  in 


O  U  Beav.,  287;  6  Ex.,  752;  14  Beav.,  817;  18  Q.  B„  474;  16  Beav.,  158. 
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For  the  court  to  give  effect  to  the  triflmg  *circum-  [183 
stances  in  favor  of  the  respondents  in  this  will,  after  getting 
over  the  great  difficulty  arising  from  the  inapplicability  oi 
limitations  in  strict  settlement  to  leasehold  estates,  would  be 


strict  settlement.  They  maj  also  lend 
the  monej  on  leaseholds  not  having 
less  than  sixtj  years  to  run,  and  then 
they  are  to  hold  it  in  strict  accordance 
with  the  limitations  contained  therein, 
of  his  real  estate,  so  that  whoever  is 
entitled  to  the  reid  estate  is  also  to  be 
entitled  to  the  personal  estate.  Bat 
then,  again,  comes  this  provision : 
' '  shall  not  vest  absolutely  in  any  person 
hereby  made  tenant  in  tail  male  by  pur- 
chase, or  in  tail  by  purchase,  of  the  same 
hereditaments  and  premises,  unless  such 
person  or  persons  shall  attain  the  age 
of  twenty-one  years ;  but  on  the  decease 
6t  any  such  person  being  tenant  in  tail 
male  by  purchase,  or  in  tail  by  pur- 
chase, under  or  by  virtue  of  this  my 
will,  shall  go,  devolve,  or  remain  in  the 
same  manner  as  if  they  had  been  free- 
holds of  inheritance  and  had  been  in- 
cluded in  the  devise  in  strict  settlement 
hereinbefore  contained."  Now  if  the 
testator  was  so  anxious,  first,  that  the 
accumulations  of  his  real  estate  should 
not  vest,  then  that  his  heir-looms  should 
not  vest  in  any  person  made  tenant  in 
tail,  and,  thirdly,  that  his  general  per- 
sonal estate  should  not  vest,  what  an 
absurdity  it  would  be  to  suppose  that 
he  intended  his  large  leasehold  estates 
should  vest,  and  max  he  should  make 
no  such  provision  as  to  them  as  he  had 
done  with  regard  to  the  others. 

Therefore  I  look  at  every  part  of  the 
will,  and  I  see  that  he  could  not  have 
intended  the  leaseholds  to  pass  by  the 
first  gift,  but  that  he  intended  them  to 
pass  by  the  second  gift,  and  that  they 
were  to  be  held  on  the  same  trusts  as 
his  general  real  estate,  so  that  they 
shoiud  not  vest  in  any  person  made  ten- 
ant in  tail  who  should  not  attain  the  age 
of  twenty -one  years. 

Then  Mr.  Bristowe  says  there  is  a 
codicil,  and  that  the  codicil  makes  a  dif- 
ference, because  by  his  will  he  had 
wound  up  by  a  limitation  to  his  own 
right  heirs,  and  now,  by  the  codicil 
executed  in  1806.  and  reciting  the  limi- 
tations contained  in  his  will  with  re- 
gard to  his  real  estate,  he  says,  instead 
of  the  devise  "  for  the  use  and  benefit 
of  my  own  right  heirs,  they  are  to  go 


to  the  benefit  of  my  sons" — ^that  is, 
everything  he  had  given  before;  the 
words  are:  "To  the  use  and  for  the 
benefit  of  my  said  sons  George  V^illiam 
Barker  and  Alfred  Greeley  Barker, 
equally  to  be  divided  between  them  and 
their  respective  heirs,  executors,  and 
administrators,  absolutely  and  forever." 
Mr.  Bristowe  argued  that  that  shows 
that  he  knew  very  well  that  in  the  ori- 
ginal devise  there  was  real  and  per- 
sonal property,  because  he  gives  it  to 
his  heirs,  executors,  and  administra- 
tors :  but  that  argument,  I  think,  en- 
tirely falls  to  the  ground  when  it  is 
considered  that  he  nad  ffiven  his  per- 
sonal property  to  be  hehi  in  the  same 
manner  as  his  real  estate.  The  ulti- 
mate limitation  with  regard  to  that  will 
be  to  his  right  heirs,  which  will  mean 
next  of  kin  or  leffal  personal  represen- 
tatives, but  now  he  substitutes  his  two 
sons.  By  the  first  part  of  the  will  he 
had  given  the  real  estate,  by  the  second 
part  he  had  eiven  the  personal  estate, 
and  as  to  both  he  now  says,  ''  I  give  it 
to  them  and  their  heirs" — that  u,  the 
real  estate;  ''and  their  executors" — 
that  is,  the  personal  estate.  Therefore 
that  fully  explains  it 

Now,  therefore,  upon  these  clauses, 
being,  as  I  am,  bound  in  all  cases  of 
construction  of  written  instruments,  to 
look  at  the  instrument  in  every  part  of 
it  to  ascertain  what  the  intention  of  the 
parties  is — looking  at  every  part  of  this 
will,  and  seeing  the  inconvenience  that 
would  arise  from  allowing  the  property 
to  vest  absolutely  in  the  first  tenant  in 
tail  who  came  into  eue,  so  that  the  con- 
sequence would  be  that  if  George  Wil- 
liam, the  first  son,  had  had  achud  who 
died  an  hour  after  its  birth,  the  prop- 
erty would  have  vested  in  him-~al. 
though  I  agree  with  Mr.  Bristowe  that 
that  would  not  have  been  sufficient,  yet 
that  is  an  objection  which  was  over- 
ruled in  Wihan  v.  Eden,  and  that  alone 
would  not  have  done ;  but  when  I  find 
such  anxious  provisions  to  prevent  that 
consequence  happening,  I  come  to  the 
conclusion  that  it  was  not  inserted  with 
regard  to  the  property  comprised  in  the 
first  devise  because  he  considered  that 
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184]  Straining  at  *a  gnat  after  swallowing  a  camel.    Reetes 
V.  Baker  Q  is  in  favor  of  giving  a  wide  eflfect  to  a  general 
185]  devise.     The  alteration  of  the  *ultimate  limitation  by 
the  codicil  is  a  strong  argument  for  including  leaseholds. 
186]    *Mr.  Whitehead^  and  Mr.  Bryce^  for  the  trustees. 

Mr.  Cotton^  Q.C.,  and  Mr.  C.  ComyTis  Tucker^  for  the 
child  of  Alfred  Gresley  Barker  bom  after  the  testator^s 
death,  were  not  called  upon. 

Lord  Selborne,  L.C:  We  are  of  opinion  that  the  Vice- 
Chancellor's  judgment  and  decision  in  this  case  are  clearly 
right. 

The  argument  of  the  appellants  is  founded  on  the  26th 
section  of  the  Wills  Act ;  but  as  we  understand  it,  the  object 
of  that  section  was  to  abrogate  a  merely  technical  rule  tend- 
ing, in  many  cases,  to  defeat  the  intention  of  testators  using 
language  in  its  natural  sense,  and  not  to  establish  another 
technical  rule  which,  in  particular  cases,  might  have  a  like 
eflfect  in  the  contrary  direction.  The  intention  is  to  be  re- 
garded, and  the  only  eflfect  of  that  section  is,  in  conformity 
with  what  was  considered  by  the  legislature  to  be  the  natural 
primafdde  use  of  language,  to  shift  the  onus  prdbandi^  and 
to  throw  it  on  those  persons  who  deny  that  in  a  will  *'  lands" 
are  meant  to  include  leasehold  estates  in  land.  To  that  ex- 
tent, of  course  the  statute  operates  in  the  appellants'  fevor, 
because  the  word  "lands"  being  found  in  tne  mrt  of  the 
will  under  which  the  appellants  claim,  the  enect  of  the 
statute  is  to  throw  on  the  other  side  the  onus  probandi^  that 
the  word  "lands"  does  not  include  the  leaseholds  in  ques- 
tion. But  when  that  onv^  prohandi  is  thrown  on  the  other 
side,  all  that  they  have  to  do  is  to  show  to  the  court  from 
the  whole  will  suflKcient  grounds  to  satisfy  a  reasonable  man 

he  had  only  passed  the  real  estate,  and  gard  to  the  third  qaestion,  I  am  of  opi- 

that  with  regard  to  sach  real  estate  no  nion  that  the  trustees  may  postpone  the 

such  provision  was   necessary,   as   it  sale  and  conversion  of  the  leasehold 

would  not  vest  in  any  tenant  in  tail  estate  for  the  present    It  appears  that 

who  did  not  attain  the  age  of  twenty-  the  leasehold  estates  produce  a  gross 

one  years  and  had  not  executed  a  disen-  rental  of  about  £762  per  annum,  and 

tailing  deed.    That  knowledge  I  must  that  they  are  held  for   long  terms  of 

attribute  to  the  testator,  and  therefore,  years,  of  which  about  seventy  years  are 

the  statute  not  requiring  that  there  now  unexpired,  and  that  they'have  in- 

should  be  any  express  intention,  but  it  creased  in  value  since  the  death  of  the 

being  only  a  ' '  contrary  intention  "  to  testator.    Upon  that  statement  1  am  of 

be  collected   from   the   whole  will,   I  opinion  that  they  are  at  perfect  lil^erty 

come  to  the  conclusion  that  there  is  a  to  retain  them"  for  at  least  twenty  yeara 

contrary  intention  shown  by  this  will,  if  they  think  that  the  property  is  still 

The  first  question,  therefore,  will  be  likely  to  increase  in  viJue.    The  third 

answered   in  the  aOirmative,  and  the  question  will,  therefore,  be  answered 

second  in  the  negative.    And  with  re-  in  the  affirmative. 

(')  18.  Beav.,  372. 
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that  the  intention  of  the  testator  was  not  by  the  word  ' '  lands ' ' 
to  pass  the  leasehold  estates.  In  Wilson  v.  Bden  (*),  it  is 
laid  down  by  the  Court  of  Queen's  Bench  that,  in  acting 
under  that  'section,  the  court  is  not  to  look  to  any  *tech-  [18i 
nicalities,  but  to  collect  the  intention  from  the  whole  will — 
a  sound  maxim  in  all  cases.  I  was  reminded,  by  the  nature 
of  the  argument  on  the  other  side,  of  a  somewhat  parallel, 
although  converse  case,  not  depending  on  the  statute — Coara 
V.  Holderness  (")— where  a  testator  gave  all  his  estate,  effects, 
and  property,  whatsover  and  wheresoever,  which  he  was  or 
might  be  possessed  of  or  entitled  to,  upon  trust  for  his  chil- 
dren, plainly  throwing  on  the  heir-at-law  the  (/fms  prdbandi 
to  show  that  the  real  estate  did  not  pass.  That  onus  pro- 
handle  in  the  case  of  Coard  v.  Holderness^  was  held  to  be 
satisfied  by  a  process  similar  in  principle  to  that  which  the 
Vice-ChanceUor  has  applied,  and  which  we  apply  to  the 
present  will ;  that  is,  by  looking  at  all  the  subsequent  parts 
of  the  disposition,  and  seeing  whether  you  would  or  would 
not,  by  holding  the  gift,  (as  prima  facie  it  ought  to  be  held,) 
to  include  real  estate,  produce  inconsistency,  and  be  defeat- 
ing and  dej)arting  from  the  intention  indicated  by  expres- 
sions occurringf rom  time  to  time  in  subsequent  places.  The 
Master  of  the  KoUs  in  that  case  stat^^dthus  the  principle  on 
which  he  proceeded^  which  I  think  is  equally  applicable 
here  (") :  "  1  am  of  opmion  that  the  burthen  of  proof  is  thrown 
upon  the  heir-at-law  to  show  that  these  words  are,  according 
to  the  settled  rules  of  construction,  to  be  cut  down  so  as  to 
include  personal  estate  only.  I  think  that  the  rest  of  the 
will  does  justify  the  court  m  coming  to  the  conclusion  that 
these  words  were  intended  to  be  coimned  to  personal  estate. 
The  view  I  take  of  this  case  is  this :  that  these  words  are  to 
be  construed  with  due  regard  to  the  general  scope  and  object 
of  the  testator,  and  that  for  this  purpose  the  whole  will 
must  be  looked  at  together." 

Looking  at  the  present  will,  the  first  thing  to  be  considered 
is  the  fact,  which,  and  which  alone,  is  common  to  the  present 
case  and  Wilson  v.  Eden^  that  the  ^t,  in  which  the  appel- 
lants contend  that  the  leasehold  estates  are  included,  is  a 
gift  to  uses  in  strict  settlement,  which,  in  their  entirety  and 
integrity,  cannot  be  applied  to  leasehold  estates,  but  must, 
more  or  less,  fail — that  is,  fail  from  the  time  at  which  the 
first  tenant  in  tall  is  reached ;  there  they  must  stop  by  the 
irresistible  operation  of  law  as  to  the  leasehold  estates,  while 
they  would  go  on  as  to  the  freeholds.  The  whole  intention, 
therefore,  apparently  indicated  by  such  a  *settlement,  [188 

(')  18  Q  B.,  474  (*)  20  Bea?.,  147.  (»)  20Beav.,  152. 
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is  capable  of  taking  effect  as  to  the  freehold  estates,  but  is 
not  capable  of  taking  effect  as  to  the  leasehold  estates.  Lord 
Langdale  appears  to  have  thought,  in  Wilson  v.  JEden  ('X 
that  this  alone  was  a  sufficient  ground  for  holditig  that  the 
intention  could  not  be  to  include  leasehold  estates,  and  Mr. 
Cust  urged  that  overcoming  that  difficulty  was  like  swallow- 
ing a  camel,  and  that  all  the  other  difficulties  in  this  will  are, 
in  comparison  to  it,  but  as  gnats.  I  think  that  Lord  Lang- 
dale,  who  was  an  eminent  jud^,  had  at  least  this  reason  for 
his  opinion— that  a  construction  which  cannot  take  effect 
equaUj  as  to  all  the  subjects  of  the  gift  when  they  are 
blend^  together  is  probably  and  prima  fade  one  which 
had  not  presented  itself  to  the  mind  of  the  testator  as  inyolv- 
in^  that  result.  The  courts  of  law,  however,  and  eventually 
this  court,  came  to  the  conclusion,  that  the  fact  of  tlie  devise 
being  to  limitations  in  strict  settlement  was  not  by  itself  suf- 
ficient to  exclude  leaseholds ;  and  the  argument  now  seems 
to  be  that^  because  it  is  not  sufficient  when  standing  alone, 
it  is  to  have  no  weight  at  all  when  accompanied  by  various 
other  indications  in  the  context  of  the  will.  I  am  not  sur- 
prised that  the  courts  of  law  should  have  come  to  the  con- 
clusion arrived  at  in  Wilson  v.  Eden.  It  is  not  at  all  neces- 
sary for  me  to  express  any  opinion  as  to  that  authority,  by 
which  undoubtedly  we  are  bound  ;  but  I  am  not  surprised 
at  it,  because  we  "know  that  in  other  cases  not  depending 
upon  statute — such  as  Forth  v.  Chapman  ('y-^the  courts  of 
law  had  become  accustomed  to  very  violent  divorces  of  dif- 
ferent kinds  of  property,  which  the  testator  had  dealt  with 
by  a  single  disposition,  and  which  he  apparently  had  in- 
tended to  go  together.  But,  admittiuff  that  limitations  in 
strict  settlement  would  not  by  themselves  sufficiently  dis- 
charge the  burden  of  proof  here  lying  upon  the  respondents, 
what  is  the  present  wfll  ? 

The  first  thing  that  strikes  us  in  this  will,  and  which  is 
entirely  different  from  anything  in  Wilson  v.  Eden^  is  this — 
that  whereas  in  Wilson  v.  Eden  there  was  a  ^t  of  land  in 
strict  settlement  to  one  set  of  persons,  and  a  gift  of  the  testa- 
tor's  residuary  personal  estate  absolutely  to  another  person, 
here  we  have  on  the  whole  will  the  most  perfect  evidence  of 
intention  on  the  part  of  the  testator  to  keep  his  whole  estate, 
1891  personal  as  well  as  real,  together,  *and  make  the  whole, 
by  the  most  effectual  legal  means  which  he  could  employ, 
the  subject  of  one  strict  settlement  in  favor  of  one  desi^ated 
succession  of  persons,  whom  he  intended  to  takeTbenehciaUy 
one  part  as  well  as  the  rest,  as  far  as  possibly  could  be  done 
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consistently  with  the  rules  of  law  and  equity.  When  we 
follow  that  scheme  in  detail,  we  find,  as  it  appears  to  me, 
almost  at  every  step  where  we  could  possibly  look  for  special 
indications  of  purpose,  indications  of  a  purpose  inconsistent 
with  that  separation  and  divorce  of  the  leaseholds  from  the 
freeholds  which  would  be  the  practical  result  of  the  success 
of  the  appellants'  argument.  There  is  a  clause,  the  force 
and  effect  of  which  I  nad  not  distinctly  perceived  until  it 
^as  drawn  to  our  attention  in  reading  the  judgment  of  the 
V  ice-Chancellor,  which  furnishes  a  strong  argument  as  to 
the  testatoi^s  intention.  It  is  this— that  as  often  as  any 
person,  who  under  the  previous  words  was  designated  as 
tenant  for  life  or  tenant  in  tail  by  purchase,  should  be  under 
the  age  of  twenty-one,  the  testator's  trustees  should  enter 
into  the  possession  or  the  receipt  of  rents,  issues,  and  profits 
of  the  same  premises — evidently  aU  and  every  part  of  them 
— ^and  receive  and  invest  and  accumulate,  subject  to  main- 
tenance and  proper  charges,  the  whole  of  those  rents  during 
the  minoritjr  of  the  tenant  for  life  or  tenant  in  tail  by  pur- 
chase, and  if  that  person  attained  twenty-one,  then  pay 
over  to  him  the  accumulated  rents,  and  ii  he  died  under 
twenty-one,  then  invest  those  accumulated  rents  in  the  pur* 
chase  of  freehold  land  to  be  settled  to  the  same  uses.  ^  It 
seems  difficult,  if  not  impossible,  to  reconcile  the  operation 
of  that  clause  with  the  argument,  which,  as  soon  as  ever  a 
tenant  in  tail  comes  into  esse,  vests  in  him  absolutely  the 
whole  of  the  leaseholds,  there  being  in  this  part  of  the  will 
no  provision  whatever  to  prevent  leaseholds,  if  they  pass  hy 
the  words,  from  vestinfj  absolutely  in  the  first  tenant  in  tail 
at  the  moment  of  his  birth,  or  at  the  moment  of  the  testa- 
tor's  death,  as  the  case  might  be.  That  is  the  first  indi- 
cation, and  I  think  it  a  very  strong  one.  The  second  is 
furnished  by  the  power  of  sale,  which  applies  to  the  whole 
property;  and  so,  if  leaseholds  pass,  to  leaseholds  as  much 
as  to  freeholds :  the  proceeds  oi  sales  under  that  power  of 
sale  are  to  be  invested ' '  in  the  purchase  of  other  lands  or  here- 
ditaments in  England  or  Wales  for  an  estate  or  estates  of 
inheritance  in  fee  simple,  or  of  lands  of  a  leasehold  *or  [190 
copyhold  or  customary  tenure,  convenient  to  be  held  there- 
with"— the  first  place  in  which  leaseholds  are  expressly 
mentioned  in  the  will,  except  in  a  clause  referring  to  them 
as  a  security  on  which  money  might  be  lent,  which  is  not 
material.  'S!ae  testator,  therefore,  authorizes  an  investment, 
not  in  any  leaseholds,  but  in  leaseholds  convenient  to  be 
held  with  the  settled  estates,  of  money  that  might  have 
arisen  from  a  sale  of  part  of  the  settled  estates  ;  and  he  goes 
8  Eno.  Rkp.  104 
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on  to  distinguish  what  is  to  be  done  in  the  case  in  which 
freeholds  are  purchased,  and  in  the  case  in  which  leaseholds, 
copyholds,  or  customarv  estates  are  purchased.  If  free- 
holds of  inheritance  are  nought,  they  are  to  be  settled  to  the 
same  uses  to  which  the  hereditaments,  by  the  sale  or  ex- 
change of  which  the  purchase-money  should  have  arisen, 
Ereviously  stood  settled  ;  the  word  "hereditaments"  alone 
eing  used  as  signifying  the.  subject-matter  of  the  sale,  but 
which  might  be  anything  that  was  part  of  the  settled  estates^ 
and  "  hereditaments  "  being  a  word  which,  after  the  statute, 
as  I  conceive,  as  well  as  before,  means  heritable  proj)erty. 
If  the  property  purchased  is  freehold  of  inheritance,  it  is  to 
be  settled  to  the  same  uses  ;  but  if  it  is  of  leasehold,  copy- 
hold, or  customary  tenure,  then  it  is  to  be  settled  in  a  diner- 
ent  way.  [His  Lordship  here  read  the  trust  for  settlement 
of  the  customary  copyhold  and  leasehold  estates,  with  the 
clause  preventing  leaseholds  for  years  from  vesting  abso- 
lutely in  a  tenant  in  tail  dying  under  twenty-one.]  Now  let 
us  consider  the  effect  of  that.  If  leaseholds  for  years  were 
included  in  the  settlement,  and  were  sold  under  the  i)ower  of 
sale,  the  proceeds  of  that  sale  could  not  be  invested  in  other 
leaseholds  to  be  settled  on  the  same  trusts  as  the  leaseholds 
which  had  been  sold,  but  upon  different  trusts,  which  would 
prevent  a  tenant  in  tail  by  purchase  from  taking  absolutely 
if  he  died  under  twenty-one.    There  is  an  equally  careful 

Erovision  to  prevent  the  heir-looms  in  the  mansion-house 
'om  vesting  absolutely  in  a  tenant  in  tail  dying  under 
twenty-one ;  but  I  agree  that,  as  the  reference  there  is  to  the 
limitations  of  the  mansion-house,  and  not  of  the  other  prop- 
erty, that  argument  has  not  in  all  points  the  same  cogency. 
Lastly,  we  come  to  the  gift  of  ail  the  testator's  personal 
estate,  which  most  clearly  includes  the  leaseholds  if  they  do 
not  pass  under  the  previous  gift.  Directions  are  given  for 
191 J  allowing  it  to  *remain  in  its  actual  state,  or  to  convert 
it  and  invest  tne  proceeds  on  such  stocks,  funds,  or  securi- 
ties as  therein  mentioned  ;  directions  are  given  for  payment 
of  an  annuity,  and  for  the  accumulation  of  £1,500  a  year  to 
form  an  accumulated  fund ;  and,  subject  to  these  directions, 
the  whole  residuary  personalty,  including  the  accumulated 
fund,  is  to  be  held  upon  trusts  corresponding  with  the  uses 
of  the  estates  devised  in  strict  settlement,  with  a  proviso  pre- 
venting its  vesting  absolutely  in  any  tenant  in  tail  by  pur- 
chase who  does  not  attain  twenty-one.  To  my  mind,  there 
is  in  every  one  of  those  clauses  a  distinct,  and  in  the  whole 
of  them  a  cumulative,  indication  of  intention  that  leaseholds 
should  not  pass  by  the  specific  devise  in  the  settlement,  but 
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should  pass  by  the  nltiinate  gift  of  the  personal  estate ;  and 
therefore  I  am  of  opinion  that  the  Vice-Chancellor's  decree 
must  be  affirmed  with  costs. 

Sir  W.  M.  James,  L.J.:  I  am  of  th€f  same  opinion.  I 
cannot  say  that  I  do  not  to  some  extent  agree  with  Mr.  Cust 
when  he  says  that  a  camel  was  swallowed  in  the  case  of 
Wilson  V.  .aden. 

Sib  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  I  do 
not  know  that  I  quite  agree  with  the  last  observation,  be- 
cause I  think  that  if  the  testator  in  Wilson  v.  Bden  had 
been  asked  whether  he  intended  the  leaseholds  to  go  with 
the  freeholds,  he  would  have  said,  '^Yes,"  and  that  if  the 

E resent  testator  had  been  asked  the  same  question,  he  would 
ave  said,  ''No." 
The  Lord  Justice  James  :  I  agree  in  that  remark. 

Solicitors :  Messrs.  Bowker,  Peake  &  Bird. 


[Law  Reports,  9  Chanoery  Appeals,  212.] 
L.C.  andL.JJ.,  Not.  24;  Dec  8,  4,  ISTS. 

♦City  of  London  Brewery  Company  v.  Tennant.  [212 

[1871    L.     146.] 
Mandaiorif  Injunctton — Damagm — lAghi  and  Air — RuU  as  to  Forty-Jive  Degrees, 

It  is  not  to  be  laid  down  as  a  ^neral  rale  that,  where  a  building  injuriously  affect- 
ing ancient  lights  has  been  completed  before  the  bill  is  filed,  the  court  is  unable  to 
give  damages  unless  the  injury  is  such  as  would  juslify  a  mandatory  injunction. 

DureU  v.  Pritchard  (*)  explained. 

Per  the  Lord  Chancellor :  The  fact  that  the  heieht  of  a  building  aboye  an  an- 
dent  light  is  not  neater  than  its  distance  is  not  conclusiye  evidence  that  the  light  is 
not  injuriously  afrocted,  but  is  prima  facie  evidence  of  there  being  no  such  interfer- 
ence with  the  light  as  the  court  will  restrain,  and  requires  to  be  rebutted  by  special 
evidence  of  ijgury. 

Observations  as  to  evidence  relating  to  obstruction  of  air  as  well  as  light 

This  was  an  appeal  by  the  plaintiffs  from  a  decree  of 
Vice- Chancellor  Wickens  dismissing  their  bill  with  costs. 

The  plaintiffs  were  the  owners  of  a  public-house  called 
the  Ola  Swan,  in  Swan  Lane,  Upper  Thames  Street,  in  the 
city  of  London,  abutting  west  on  Swan  Lane,  south  on  a 
space  called  Old  Swan  Wharf,  and  east  on  a  passage  lead- 
ing out  of  Old  Swan  Wharf.  The  defendants  were  owners 
of  premises  bounded  by  the  western  side  of  Swan  Lane  and 
Old  Swan  Wharf,  and  extending  considerably  further  south 
than  Old  Swan  Wharf,  the  eastern  boundary  of  these 
premises  bt^ing  a  nearly  straight  line  running  duectly  south. 

(>)  Law  Rep ,  I  Ch.,  244. 
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The  southerly  part  of  the  defendants'  property  consisted 
213]  *in  part  of  an  open  passage  running  westwardly,  and 
in  part  of  a  low  warehouse  lying  in  a  south-westerly  direc- 
tion Jb^c^m  the  southern  front  of  the  Old  Swan  Inn.  In  1871 
the  defendants  pulled  down  the  warehouse,  and  commenced 
building  on  the  site,  and  over  the  above-mentioned  passage, 
a  block  of  buildings  about  fifty  feet  hich.  On  the  9th  of 
October,  1871,  the  plaintiffs  ^ve  the  defendants  notice  that 
they  claimed  free  access  of  air  and  li^ht  to  the  windows  on 
the  southern  and  western  sides  of  the  inn,  and  required  the 
defendants  to  desist  from  building  to  such  a  height  as  to 
interfere  with  them,  and  that  in  default  of  their  compliance 
with  this  notice  an  injunction  would  be  applied  for.  The 
defendants'  solicitors  sent  a  reply  that  they  would  accept 
service ;  and  on  the  12th  of  October,  1871,  the  bill  was 
filed,  praying  for  an  injunction  to  restrain  the  defendants 
from  erecting  or  completing,  or  allowing  to  remain  on  their 
land,  any  building  interfering  with  the  access  of  light  to 
the  plaintiffs'  ancient  windows,  and,  in  the  alternative,  for 
damages. 

At  mis  time  the  building  was  in  i)art  about  thirty-seven 
feet  high,  and  in  other  part  forty-eight  feet  high.  An  applica- 
tion for  an  injunction  was  made  to  Vice-Cnancellor  Wick- 
ens  on  the  17th  of  October,  and  ultimately,  after  abortive 
negotiations  as  to  a  reference  by  consent  to  assess  damages, 
the  motion  was  ordered  to  stand  over  to  the  hearing.  The 
question  ultimately  turned  solely  on  the  obstruction  of  light 
coming  to  ancient  windows  on  the  southern  side.  On  the 
16th  01  July,  1873,  the  cause  was  heard  on  motion  for  de- 
cree before  Vice-Chancellor  Wickens,  who  dismiss^  the 
bill  with  costs,  being  of  oj)inion  that  no  injury  to  the  plain- 
tiffs was  proved.    Tne  plaintiffs  appealed. 

Mr.  Oreene^  Q.C.,  ana  Mr.  (7.  Walker,  for  the  appellants, 
referred  to  Yates  v.  Ja>ck  (*),  Staight  v.  Burn(^\  and  Heath 
v.  BiicknaU{*). 

Mr.  Dickinson^  Q.C.,  and  Mr.  TT.  Pearson^  for  the  de- 
fendants :  The  only  right  the  plaintiffs  could  have  when 
they  filed  their  bill  was  a  right  to  a  mandatory  injunction. 
2l4]  They  have  shown  no  *ca8e  for  that,  and  they  therefore 
cannot  have  damages :  DureU  v.  Pritchard  (*). 

[The  Lord  Chancellor  referred  to  Holmes  v.  Upton  (^).'] 

(>)  Law  Rep.,  1  Ch.,  296.  2dd  of  March.  1887.  was  as  fc^ows :  It 

(*)  Law  Rep..  5  Ch..  163.  stated  an  act  of  4  Will.  4  constitatiiif 

(*)  Law  Rep.,  8  Eq.,  1.  trustees  of  the  Wazlev,  Armlejr,  and 

{*)  Law  Rep.,  1  Oh.,  244.  Brainley  district  of  road,  in  the  county 

')         HoLMSS  y.  UPTOI7.  of  York,  and  empowering  them  to  make 

'he  sabstance  of  the  bill  filed  on  the  certain  roads  with  all  arches,  culverts, 
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*It  is  not  sufficient  for  the  plaintiflfs  to  show  that  [215 
some  light  has  been  obstmct^ ;  they  mnst  show  that  the 
house  is  made  substantially  less  fit  for  occupation :  Back  v. 


drains,  &c.,  requisite  for  the  accommo- 
dation of  the  owners  of  the  adjoining 
lands,  and  to  take  for  that  parpose  any 
lands  mentioned  in  the  book  of  refer- 
ence therein  mentioned,  upon  making 
compensation  to  the  owners.  By  tliis 
act  it  was  proyided  that  if  in  making 
the  roads  any  embankment  should  be 
made  in  the  lands  of  Ann  Holmes,  it 
should  not  be  more  than  thirteen  feet 
high,  and  that  the  trustees  should 
make  oonyenient  communications  across 
it,  and  that  no  deyiation  should  be 
made  in  the  lands  of  Ann  Holmes  more 
to  ^e  north  than  the  line  drawn  in  the 
map  therein  mentioned,  without  her 
consent  in  writing.  That  at  a  meeting 
of  *the  trustees,  the  defendants,  the  Up- 
tons, were  appointed  clerks  to  the  trus- 
•tees,  and  a  committee  was  formed  for 
making  a  branch  road  authorized  by 
the  act.  That  the  line  of  this  road  was 
staked  out  in  conformity  with  the  line 
on  the  parliamentary  plan.  That  on 
the  1st  of  Noyember,  1884,  notice  to 
treat  for  the  land  required  for  this  pur- 
pose was  giyen  to  the  solicitor  of  Ann 
Holmes,  who  accepted  service,  subject 
to  a  specification  of  the  works  to  be 
done  being  furnished.  That  no  proper 
specification  was  fumishe^,  and  after 
some  fruitless  negotiations,  the  trus- 
tees in  January,  1885,  maide  a  final 
dSer  of  £148  for  purchase-money,  and 
£100  for  dftDMige  by  severance  and  oth- 
erwise. That  this  offer  was  declined, 
and  thereupon  a  jury  was  summoned 
to  ascertain  the  compensation.  That 
on  the  18th  of  February,  1885,  the  jury 
assessed  the  compensation  at  £829, 
which  was  afterwards  paid.  That  the 
land  so  paid  for  was  the  land  staked  out 
for  the  branch  road,  and  no  part  of  it 
lay  north  of  the  parliamentary  line. 
That  the  magistrates  of  the  borough  of 
L€»eds,  at  a  special  sessions  on  the  80th 
of  August,  1886,  and  again  on  the  12th 
of  September,  1886,  refused  to  certify 
that  the  road  was  completely  opened 
and  fit  for  public  use.  That  in  October, 
1886,  Ann  Holmes  died,  having  devised 
her  estate  to  the  plaintiff.  That  in 
pursuance  of  an  order  of  the  trustees 
made  on  the  18th  of  November,  1886, 
one  W.  Hardcastle  (the  contractor  em- 


ployed by  the  trustees)  proceeded  to 
erect  five  buttresses  upon  the  plaintiffs 
land,  against  the  wall  confining  the 
embanlunent  upon  which  the  road  was 
carried  through  the  plaintiff's  land,  and 
that  each  of  the  buttresses  extended 
more  than  five  yards  on  the  north  side 
of  the  parliamentary  line.  That  the 
plantiff ,  as  soon  as  she  was  aware  of 
the  intention  of  the  trustees  to  encroach 
on  the  north  line,  served  notices  on 
them  to  desist.  That,  notwithstand- 
ing the  notices,  the  work  went  on,  and 
the  plaintiff  accordingly  commenced  an 
action  of  trespass  against  Hardcastle 
and  one  of  the  trustees  who  had  ac- 
tively interfered  in  directing  the  en- 
croachment. That  on  the  28th  of  De- 
cember, 1886,  the  trustees  offered  £25 
as  compensation,  which  was  refused. 
That  the  defendants  in  the  action 
pleaded,  and  paid  £25  into  court,  after 
which  they  went  on  and  completed  the 
five  buttresses,  and  threatened  and  in- 
tended to  erect  a  sixth  also  on  the  north 
side  of  the  parliamentary  line.  That 
the  plaintiff,  on  the  18th  of  February, 
1887,  served  the  trustees  with  a  notice, 
deeiiing  them  to  remove  the  encroach- 
ments within  twelve  days,  and  inform- 
ing them  that  if  they  did  not,  actions 
would  from  time  to  time  be  brought 
against  them  for  continuing  the  en- 
croachment. The  bill  went  on  to  al- 
lege that  the  buttresses  were  made 
necessary  solely  by  the  faulty  construc- 
tion of  the  wall.  The  bUl  further  al- 
leged that  in  constructing  the  road 
over  the  plaintiff*s  land  no  sufficient 
culverts  or  drains  had  been  made  so  as 
to  allow  the  water  on  the  plaintiff's 
land  to  fiow  in  its  accustomed  courses, 
and  that  such  water,  being  interrupted 
in  its  courses  by  the  embankment,  was 
thrown  back  and  made  to  flow  over  the 
plaintiff's  land,  and  that  the  road  had 
been  so  constructed  as  to  throw  the 
water  and  sand  which  was  washed  from 
the  surface  of  the  road  and  embank- 
ment upon  the  plaintiff's  land,  whereas 
they  were  reouired  by  the  act  to  make 
all  culverts,  ditches,  and  drains  neces- 
sary for  the  plaintiff's  convenience. 
The  bill  referred  to  an  act  under  which 
the  trustees  might  be  sued  in  the  names 
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216]  ^^cey  (0 ;  Kelk  v.  *  Pearson  (*).  This  they  faU  to  do. 
Where  the  angular  height  of  the  erection  is  not  more  than 
forty-five  degrees,  the  court  will  not  interfere-  Beadd  v. 
Perry  (").  The  obstruction  here  is  lateral,  which  is  less  im- 
portant than  an  obstruction  in  front:  Clarice y.  Clark {*). 
The  plaintiffs'  evidence,  which  only  says  there  is  a  "mate- 
rial diminution  of  light,"  is  too  vague:  HohsoTiY.  Whitting- 
ham{*). 

Mr.  Walker y  in  reply,  referred  to  Dent  v.  AticUou  Mart 
Company  (•)• 

Sir  W.  M.  James,  L. J.:  This  appeal  from  the  Vice-Chan- 
cellor  is  an  appeal  upon  a  mere  question  of  fcu3t,  in  which 
the  burthen  of  proof  lies  upon  the  plaintiffs.  In  all  these 
cases  as  to  light  and  air  the  Court  of  Equity  is  not  adminis- 
tering any  equitable  relief  strictly  so  called,  but  is  giving  an 
equitable  remedy  for  the  violation  of  a  legal  right,  and  the 
question  before  a  court  of  equity  in  all  tnese  cases  is  sub- 
stantially the  same  question  as  that  which  would  have  to  be 
determined  by  a  jury  under  proper  directions  bv  a  judge  as 
to  the  principles  of  law  applicable  to  the  case,  flere  we  nave 
to  charge  ourselves,  performing  the  functions  of  both  judge 
and  jury,  in  the  same  manner  as  if  we  were  charging  a 
special  jury.  In  the  case  of  KeUc  v.  Pearson  the  Lora  Jus- 
tice and  myself  endeavored  to  express  what  we  thought  to 

they  had  made  sufficient  drains  and 
culverts  for  allowing  the  water  on  the 


of  their  clerks,  and  it  prayed  an  injunc- 
tion to  restrain  the  trustees  from  en- 
croaching upon  the  plaintiffs  land  to 
the  north  of  the  road  by  making  or 
building  any  further  buttresses  or  other 
works  thereupon,  or  in  any  other  man- 
ner, and  that  they  might  be  in  like 
manner  enjoined  from  continuing  the 
encroachment  idready  made  on  theland, 
and  that  they  might,  if  necessary,  be 
compelled  by  the  decree  of  the  court  to 
remove  the  works  already  erected  by 
them  in  violation  of  the  act,  and  to 
withdraw  from  the  plaintiff's  land,  af- 
ter reinstating  the  same  in  its  former 
plight  and  condition ;  and  that  they 
might  be  restrained  by  the  like  injunc- 
tion from  continuing  the  road  in  such  a 
state  and  condition  as  to  cause  the 
surface  water  therefrom  to  flow  upon  or 
over  the  plaintiff's  lands,  or  to  cause 
the  water  upon  the  plaintiff's  lands  to  be 
interrupted  in  its  accustomed  courses, 
and  to  be  thrown  back  upon  the  plain- 
tiff's lands  ;  and  for  further  relief. 

The  defendants,  by  their  answer,  in- 
sisted on  tlie  right  of  the  trustees  to 
erect  the  buttresses,  and  asserted  that 


plaintiff's  land  to  flow  in  its  accus- 
tomed courses,  and  for  carrying  off  the 
surface  water  from  the  road  and  em- 
bankment. 

Nov.  19, 1840.  Lord  Cottenham  made 
a  decree  granting  a  perpetual  injunc- 
tion to  restrain  the  trustees  of  the  road, 
their  workmen,  &c,  "from  encroach- 
ing upon  the  lands  of  the  plaintiff  to 
the  north  of  the  road  so  constructed  as 
in  the  bill  mentioned,  by  making  or 
building  any  buttresses  or  other  works 
thereon,  or  in  any  other  manner,  and 
from  continuing  the  said  road  in  such 
a  state  and  condition  so  as  to  cause  the 
surface  water  therefrom  to  flow  upon 
or  over  the  plaintiff's  lands,  or  to  cause 
the  water  upon  the  plaintiff's  lands  to 
be  thrown  back  upon  the  plaintiff's  said 
lands."    Reg.  Lib.  A.  1840,  f.  ie9. 

(»)  2  Car.  £  P.,  465. 

C)  Law  Rep.,  6  Ch.,  809. 

(»)  Ibid.,  3  Eq.,  466. 

(*)  Ibid.,  1  Ch.,  16. 

(*)  Ibid.,  1  Ch.,  442. 

(•)  Ibid.,  2  Eq.,  288,  254. 
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be  the  rule  applicable  to  these  cases,  and  I  believe  the  Lord 
Chancellor  entirely  agrees  with  the  mode  in  which  it  is  there 
expressed.  We  only  repeated  in  different  words  what  is  to 
be  found  in  many  previous  cases,  that  the  extent  of  the  right 
of  an  owner  of  ancient  lights  is  to  prevent  his  neighbor 
from  building  so  as  to  obstnict  the  access  of  sufficient  light 
and  air  to  such  an  extent  as  to  render  the  house  substan- 
tially less  comfortable  and  enjoyable — that  is  to  say,  that 
he  is  '*  entitled  to  sufficient  light,  according  to  the  ordinary 
notions  of  mankind,  for  the  comfortable  use  and  enjoyment 
of  that  house  as  a  dwelling-house,  if  it  were  a  dwelling- 
house,  or  for  the  beneficial  use  and  *occupation  of  the  [21 1 
house,  if  it  were  a  warehouse,  a  shop,  or  other  place  of 
business." 

Now  in  this  case  there  is  no  pretence  for  saying  that  there 
has  been  any  interference  with  the  comfortable  enjoyment  of 
the  house  as  a  dwelling-house.  The  question  is  confined 
entirely  to  the  diminution  of  light  in  one  room,  which  room 
has  for  many  years  been  used  as  a  bar  to  a  public-house, 
and  will  in  all  probability,  so  long  as  the  law  as  to  public- 
houses  remains  unaltered,  continue  to  be  used  in  that  way. 

The  question  then  is,  Has  there  been  any  substantial  dimi- 
nution of  the  light  so  as  to  cause  inconvenience  in  the  use  of 
the  room  as  a  bar  to  the  public-house  ?  The  Vice-Chancellor 
was  of  opinion  that  the  plaintiffs,  upon  whom  the  burthen 
was  cast  of  making  the  case  out,  had  utterly  failed  to  dis- 
charge themselves  of  that  burthen,  and  dismissed  the  bill 
with  costs.  Upon  a  matter  of  evidence  I  should  be  slow  to 
differ  from  a  conclusion  arrived  at  by  a  Vice-Chancellor  un- 
less I  was  satisfied  that  he  had  gone  wrong  with  regard  to  the 
weight  of  the  evidence,  or  the  burthen  of  proof,  or  had  oth- 
erwise proceeded  on  a  wrong  principle.  But  here  I  feel 
?uite  satisfied  that  if  I  had  heard  the  case  in  the  first  instance, 
should  have  arrived  at  the  same  conclusion.  The  evidence 
on  the  part  of  the  plaintiffs  is  simply  scientific  evidence, 
which  is  rebutted  by  scientific  evidence  entitled  to  at  least  as 
much  weight,  and  when  the  scientific  evidence  of  the  plain- 
tiffs' witnesses  is  challenged  by  the  scientific  evidence  on  the 
part  of  the  defendants,  the  plaintiffs'  witnesses  in  reply  fail 
to  repeat  or  reassert  their  first  statements  in  opposition  to  the 
evidence  given  against  them.  Therefore  the  nalance  of  the 
scientific  evidence,  in  my  opinion,  is  entirely  in  favor  of  the 
defendants.  We  are  then  asked  to  put  ourselves  in  the  posi- 
tion of  experts,  and  to  say  upon  the  evidence  of  models  and 
the  plans  that  there  must  be  that  diminution  of  light  which 
is  sufficient  to  create  a  nuisance.     I  am  unable  to  arrive  at 
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any  such  conclusion.  If  I  were  to  judge  by  the  models  and 
plans,  I  should  be  very  loth  to  come  to  the  conclusion  that 
there  was  airy  such  diminution  of  light,  and  certainly  I  should 
not  think  of  putting  my  conclusion  against  the  positive  evi- 
dence of  the  scientinc  witnesses  who  have  given  evidence  for 
the  defendants.  It  is  not  unworthy  of  observation,  also,  that 
every  one  of  the  scientific  witnesses  who  is  called  upon  to 
218]  give  ^evidence  in  favor  of  the  plaintiffs  has  positively 
stated  that  which,  to  my  mind,  is  utterly  without  foundation, 
namely,  that  there  has  been  not  only  a  diminution  of  light, 
but  a  diminution  of  the  access  of  air.  I  regret  that  the  wit- 
nesses should  have  sworn  in  that  wav ;  and  it  has  left  an 
impression  on  my  mind  that  they  have  been  swearing  accord- 
ing to  the  language  of  decisions,  '' diminution  of  bght  and 
air"  being  the  language  used  in  bills  and  cases.  They  have 
put  those  words  into  their  affidavits  without  ever  stopping  to 
consider  accurately  what  it  was  they  were  saying. 

Then  that  being  the  state  of  the  evidence  from  the  sci^- 
tific  witnesses  on  both  sides,  what  is  the  other  evidence! 
[His  lordship  here  reviewed  the  other  evidence.]  Upon  this 
evidence  it  seems  to  me  to  have  been  utterly  impossible  for 
the  Vice-Chancellor  to  come  to  any  other  conclusion  than 
that  to  which  he  did  come,  that  the  plaintiffs  had  entirely 
failed  to  make  out  any  substantial  damage  whatever  to  them- 
selves in  their  character  of  owners  of  the  property,  and  that 
their  bill  ought  to  be  dismissed  with  costs. 

With  regard  to  one  point  which  was  raised  by  Mr.  Pearson 
in  his  very  able  argument,  based  upon  DureU  v.  Pritehard{'% 
but  upon  which  the  Vice-Chancellor  does  not  appear  to  have 
proceeded,  that  unless  there  was  a  clear  case  for  a  manda- 
tory injunction  as  to  the  whole  of  the  building,  there  was  no 
case  for  the  court's  interference,  I  think  it  is  not  safe  to  rely 
upon  Durell  v.  Pritchard  as  establishing  any  such  doctrine. 
I  think  this  court  would  not  be  slow  to  give  relief  in  dam- 
ages where,  although  no  sufficient  case  for  a  mandatory 
injunction  was  made,  it  found  that  a  case  for  substantial 
damages  might  be  laid  before  a  jury;  and  so  the  court  might, 
by  interfering  under  the  powers  of  Lord  Cairns'  Act,  prevent 
multiplicity  of  actions. 

Lord  Selborne,  L.C. :  I  entirely  agree  with  the  judgment 
which  the  Lord  Justice  James  has  delivered,  and  I  do  not  pro- 

{)08e  to  add  anything  to  what  he  has  said  as  to  this  parbcu- 
ar  case ;  but  it  may  be  right  that  I  should  refer  to  one  or 
two  points  raised  in  the  argument  which  touch  upon  princi- 
ple.   First  of  all,  I  wish  to  express  my  complete  adherence 

(»)  Law  Rep.,  1  Ch.,  244. 
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to  the  view  of  the  law  taken  in  the  case  of  Kelk  v.  *Pear-  [219 
son  ('),  correcting  some  impressions  which  might  have  arisen 
from  the  language  used  m  former  cases  by  some  learned 
judges.  In  that  case  it  was  laid  down  that  the  act  of  Par- 
liament, under  which  twenty  years'  enjoyment  gives  a  title 
to  light,  has  not  altered  the  nature  of  the  right,  or  the  prin- 
ciple on  which  it  is  to  be  determined  whether  the  right  has 
been  infringed,  but  that  it  has  merely  substituted  a  statutory 
title  for  the  fiction  of  a  presumed  grant  With  that  doctrine 
I  entirely  agree. 

In  regard  to  DureU  v.  Pritchard  ("),  it  is  to  be  observed 
that  the  language  of  judges  should  always  be  construed  with 
reference  to  the  circumstances  of  the  cases  before  them,  and 
the  duty  they  have  to  discharge  in  those  cases ;  and  I  am 
not  prepared  to  assent  to  the  opinion,  if  such  an  opinion 
exists,  that  in  every  case  in  whicn  a  building  has  been  com- 
pleted, even  entirely  completed,  before  the  filing  of  a  bill, 
this  court  is  powerless.  The  court  has  i)Ower,  u  it  thinks 
fit,  ft)  grant  a  mandatory  injunction— -that  is,  an  order  direct- 
ing the  removal  of  the  building.  We  know,  of  course,  that 
the  court  is  not  in  the  habit  of  doing  so,  except  under  special 
circumstances,  but  those  special  circumstances  may  exist ; 
and  however  sound  the  proposition  may  be  that  a  decree  for 
damages  can  be  made  only  where  the  power  of  granting  an 
injunction  exists,  I  am  not  prepared  to  lay  it  down  as  a  gen- 
eral proposition  that,  because  the  building  complained  of 
has  been  completed  before  the  bill  has  been  filed,  damages 
cannot  be  recovered.  It  is  manifest  that  a  decree  for  dam- 
ages would  prevent  multiplicity  of  actions.  If  no  decree 
could  be  made,  the  plaintifiE  would  be  left  to  his  remedy 
at  law ;  and  if  the  nuisance  were  not  abated,  he  might  go  on 
bringing  a  succession  of  actions.  That  this  court  might 
intenere,  after  such  a  suX)cession  of  actions  had  been  brougnt, 
and  then  grant  a  specific  remedy  by  way  of  injunction,  was 
decided  by  Lord  Cottenham,  in  a  case  which  I  well  remem- 
ber, though  it  is  not  reported,  of  Holmes  v.  Upton.  The 
circumstance,  therefore,  that  a  work,  which  is  a  continuing 
trespass,  has  been  completed,  cannot  of  itself  take  away  the 
jurisdiction  of  this  court  to  interfere,  in  a  case  otherwise 
proper,  even  by  injunction. 

The  only  other  points  that  I  think  it  worth  while  to  notice 
are  these.  Thev  no  doubt  relate  more  to  evidence  than  to 
law,  but  *8till  they  have  a  bearing  on  principle.  The  [220 
whole  nuisance  suggested  here  is  alleged  to  arise  from  the 
lateral  and  oblique  obstruction  caused  by  buildings  on  the 

0)  Law  Rep.,  6  Ch.,  809.  (»)  Law  Rep.,  1  Ch.,  244. 

8  Eno.  Rep.  106 
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west,  it  being  admitted  that  the  light  from  the  south  and 
east  is  not  interfered  with.  I  quite  agree  with  Lord  Cran- 
.  worth,  in  the  case  of  Clarke  v.  Clark  (*),  that  a  greater 
amount  of  evidence  is  needed  to  prove  a  material  injury  to 
light  by  lateral  or  oblique  obstruction  than  is  necessary  m  a 
case  of  direct  obstruction,  and  that  more  especially  when 
the  buildings  to  the  side  are  not  erected  upon  what  was  pre- 
viously an  open  space,  but  upon  a  space  already,  to  a  veir 
great  extent,  obstructed  by  buildings — though  these  buila- 
ings  were,  indeed,  of  less  height  and  had  a  passage  throuG'h 
part  of  them,  which  passage,  however,  did  not  afford  light 
directly  to  the  plaintiff's  wmdows.  Further,  with  r^ard  to 
the  f ortjr-five  degrees,  there  is  no  positive  rule  of  law  upon 
that  subject ;  the  circumstance  that  forty-five  degrees  are  left 
unobstructed  being  merely  an  element  in  the  q  uestion  of  fact, 
whether  the  access  of  light  is  unduly  interfered  with ;  bnt 
undoubtedly  there  is  ground  for  saying  that  if  the  l^sla- 
ture,  when  making  general  regulations  as  to  buildings,  con- 
sidered that  when  new  buildings  are  erected  the  light  suffident 
for  the  comfortable  occupation  of  them  wilL  as  a  genend 
rule,  be  obtained  if  the  buildinffs  to  be  erected  opposite  to 
them  have  not  a  greater  angular  elevation  than  lorty-five 
degrees,  the  fact  that  forty-five  degrees  of  sky  are  left  un- 
obstructed may,  under  ordinary  circumst^ces,  be  considered 
primafacie  evidence  that  there  is  not  likely  to  be  material 
iniury ;  and  of  course  that  evidence  applies  more  strongly 
where  only  a  lateral  light  is  partially  affected  and  all  the 
lights  are  not  obstructed.  1  make  that  observation,  not 
imagining  that  either  at  law  or  in  this  court  any  judge  has 
ever  meant  to  lay  down  as  a  general  proposition  that  there 
can  be  no  material  injury  to  light  if  forty-five  degrees  of  sky 
are  left  open ;  but  I  am  of  opinion  that  if  forty-five  degrees 
are  left,  tnis  is  some  prima  jaxyie  evidence  of  the  light  not 
being  obstructed  to  such  an  extent  as  to  call  for  the  inter- 
ference of  the  court— evidence  which  requires  to  be  rebutted 
by  direct  evidence  of  injury,  and  not  by  the  mere  exhibition 
01  models. 

The  only  other  point  which  I  propose  to  notice  relates  to 
the  evidence  about  air.  I  observe  that  a  formula  has  crept 
221]  into  the  *pleadings  in  cases  of  this  description,  and, 
as  the  Lord  Justice  has  said,  has  passed  from  the  pleadings 
into  the  evidence,  in  which  air  is  coupled  with  light.  Now, 
the  nature  of  the  case  which  would  have  to  be  made  for  an 
injunction  by  reason  of  the  obstruction  of  air  is  toto  coslo 
different  from  the  case  which  has  to  be  made  for  an  injunc- 

Q)  Law  Rep.,  1  Ch.,  16. 
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tion  in  respect  of  light  It  is  only  in  very  rare  and  special 
cases,  involving  danger  to  health,  or  at  least  something  very 
nearly  approacning  it,  that  the  court  would  be  justified  in 
interfering  on  the  ground  of  diminution  of  air.  Therefore, 
when  witnesses  say  that  there  is  a  material  diminution  of 
light  and  air,  and  say  no  more,  they  are  in  truth  reducing 
the  value  of  their  evidence  as  to  light  to  the  standard  which 
must  be  applied  to  their  evidence  as  to  air,  as  to  which  such 
evidence  is  of  no  value  whatever. 

Sir  G.  Mellish,  L.J.:  I  am  entirely  of  the  same  opinion. 

Solicitors :  Mr.  MarTc  Shephard;  Messrs.  Western  h  Sans. 


[Law  Reports,  9  Chancery  Appeals,  221.] 
L.C.  and  L.JJ.,  Jan.  18, 18H. 

GooDSON  V.  Richardson. 

[1878    G.    62.] 

Injunction — Mandatory  Injunction — 7V«spaM — Highway — Waler-pipe$ — Action 
at  Law —  Value — Motivet, 

Where  water-pipes  had,  without  the  consent  of  the  owner  of  the  soil,  been  laid  in 
the  soil  of  a  highway,  an  injnnetion  to  restrain  the  continuance  of  the  pipes  was 
granted ;  the  owner  of  the  soil  not  being  left  to  his  remedy  at  law,  and  not  being 
required  to  establish  his  right  at  law. 

The  fiiusts  that  the  soil  under  the  highway  was  of  no  yalue  to  the  owner,  and  that 
his  motiye  for  applying  to  the  court  was  not  connected  with  the  enjoyment  of  his 
land,  were  held  not  to  be  reasons  against  the  granting  of  the  iDJunctlon  Q). 

Decree  of  «/«Me^,  M.R.,  affirmed. 

Deere  v.  Oue9t(^)  commented  on. 

S.  GooDSON,  the  plaintiff  in  this  case,  was  owner  in  fee  of 
an  undivided  moiety  of  lands  in  the  Isle  of  Thanet,  abutting 
upon  the  *highway  from  Broadstairs  to  Ramsgate,  and  [222 
as  such  was  owner  in  fee  of  an  undivided  moiety  of  the  ad- 
joining half  of  the  highway.  He  was  also  shareholder  in  a 
waterworks  company  at  Ramsgate.  The  defendant,  R.  Rich- 
ardson, owned  some  houses  at  Ramsgate,  and,  being  dissat- 
isfied with  the  waterworks  company,  proceeded  to  construct 
waterworks  for  the  supplv  of  his  houses.  He  applied  to  the 
highway  board  of  the  Isle  of  Thanet  for  permission  to  lay 
down  pipes  along  the  highway,  which,  after  some  time  and 
discussion  and  opposition  from  the  waterworks  company, 
was,  on  the  8th  of  April,  1873,  granted  to  him ;  the  clerk  to 
the  board  at  the  same  time  informine  him  tnat  the  board 
could  only  give  permission  subject  to  the  riffhts  of  the  own- 
ers of  the  lands.     The  defendant  had  on  the  4th  of  April 

(»)  See  7  Eng.  Rep.,  461.  (•)  1  My.  A  Or..  616. 
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begun  to  lay  the  pipes  along  the  highway,  and  (apparently 
in  the  course  of  the  day  of  the  9th  of  April)  he  laid  the 
pipes  in  the  soil  of  the  side  of  the  road  adjoining  the  land  of 
which  the  plaintiff  had  an  undivided  moiety.  On  the  same 
9th  of  April  the  plaintiff  and  other  landowners  served  the 
defendant  with  notice  not  to  lay  pipes  in  their  lands,  and  that 
they  intended  to  apply  for  an  injunction.  There  was  a  dis- 
pute as  to  the  ex^ct  times  when  the  pipes  were  laid,  and 
when  the  notice  was  received. 

On  the  21st  of  April  the  bill  in  this  suit  was  filed,  praying 
for  a  perpetual  injunction  to  restrain  the  defendant  from  so 
laying  any  pipes  and  from  allowing  them  to  remain.  The 
Master  of  the  Rolls,  Sir  G.  Jessel,  made  a  decree  for  a  per- 
petual injunction,  and  the  defendant  appealed. 

Mr.  Jackson^  Q.C.,  and  Mr.  J.  Beaumonty  for  the  appel- 
lant :  We  contend,  in  the  first  place,  that  the  plaintiff  is  too 
late.  In  the  next  place,  the  plaintiff's  remedy,  if  any,  is  at 
law:  Deere  v.  Quest {^).  No  doubt  the  land  is  legally  his, 
but  he  has  in  reality  suffered  no  injury,  and  the  court  will 
not  interfere,  or  at  all  events  will  only  give  damages :  Bowes 
V.  Law  (*),  especially  where  the  work  is  all  done :  Hindley 
V.  Emery  (").  The  object  of  the  plaintiff  is  not  to  protect  his 
land,  but  to  prevent  the  defendant  from  inaking  waterworks 
to  the  probable  injury  of  the  plaintiff's  waterworks. 
223]  *Mr.  Southqatey  Q.C.,  and  Mr.  Davey^  for  the  plain- 
tiff, were  not  called  upon. 

Lord  Selborne,  L.C.:  In  this  case  the  Master  of  the 
Rolls  has  thought  it  right,  in  the  exercise  of  that  discretion 
which,  as  Mr.  Beaumont  very  properly  said,  is  a  judicial 
and  not  an  arbitrary  discretion,  to  grant  an  iniunction 
restraining  the  continuance  of  certain  water-pipes  which  the 
defendant  has  placed  in  the  plaintiff's  land. 

Now,  it  is  undoubtedly  true  that  where  a  l^sil  remedy 
exists,  this  court,  in  determining  whether  it  will  leave  the 
parties  to  that  legal  remedy  or  will  interfere  by  way  of  in- 
junction, has  regard  to  the  circumstances  of  each  particular 
case,  and  amongst  those  circumstances  are,  no  doubt,  the 
time  at  which  the  work  was  executed,  and  also  what  will  be 
the  result  to  the  parties  of  the  interference  of  the  court,  on 
the  one  hand,  or  of  leaving  them  to  their  legal  rights  and  lia- 
bilities, on  the  other  hand.  But  I  apprehend  that  the  court 
has  nowhere  said  that  when  a  trespass  of  this  kind  has  been 
committed  under  circumstances  at  all  similar  to  those  in  the 
present  case,  the  mere  fact  of  the  trespass  being  complete  at 

0)  1  My,  <b  Cr.,  616.         («)  Law  Rep.,  9  Eq..  686.         («)  Law  Rep..  1  Eq..  62. 
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the  time  when  the  bill  was  filed  will  prevent  an  injunction 
against  the  continuance  of  the  trespass. 

The  plaintiff  is  the  owner  of  the  soil  through  which  these 
pipes  have  been  laid,  and  no  one  has  a  right  to  take  that 
soil  for  such  a  purpose,  except  under  contract  with  the 
owner,  or  with  his  consent  At  the  same  time  the  plaintiff 
has  not  the  right  of  an  unlimited  owner  in  respect  of  that 
Boil,  because  the  upper  surface  is  dedicated  to  the  public 
for  the  purpose  oi  a  public  highway,  which  is  finder  the 
management  of  local  authorities;  and  the  plaintiff  cannot 
use  the  soil,  or  deal  with  it  bv  breaking  it  open,  or  in  any 
other  manner,  so  as  to  interfere  with  the  use  of  it  by  the 
public  for  the  purpose  of  a  highway. 

These  pipes,  therefore,  being  laid  below  the  surface,  the 
plaintiff  might  not,  without  exposing  himself  to  difficulties 
with  the  public  authorities  who  are  the  guardians  of  the 
highway,  be  able  to  redress  the  injury  in  Sie  easy  and  sim- 
ple manner  which  he  could  if  the  same  thing  had  been  done 
m  an  ordinary  field. 

It  is  said  that  the  objection  of  the  plaintiff  to  the  laying 
of  these  pipes  in  his  .land  is  an  unneighborly  thing,  and  that 
his  *right  is  one  of  little  or  no  value,  and  one  which  [224 
Parliament,  if  it  were  to  deal  with  the  question,  might  pos- 
sibly disregard.  What  Parliament  might  do,  if  it  were  to 
deal  with  the  question,  is,  I  apprehend,  not  a  matter  for  our 
consideration  now,  as  Parliament  has  not  dealt  with  the 
question.  Parliament  is,  no  doubt,  at  liberty  to  take  a 
higher  view  upon  a  balance  struck  between  private  rights 
and  public  interests  than  this  court  can  take.  But  with 
respect  to  the  suggested  absence  of  value  of  the  land  in  its 
present  situation,  it  is  enough  to  say  that  the  very  fact  that 
no  interference  of  this  kind  can  lawfully  take  place  without 
his  consent,  and  without  a  bargain  with  him,  gives  his  in- 
terest in  this  landj  even  in  a  pecuniary  point  of  view,  pre- 
cisely the  value  which  that  power  of  veto  upon  its  use  creates, 
when  such  use  is  to  any  other  person  desirable  and  an 
object  sought  to  be  obtained.  Besides  which,  I  am  not  pre- 
pared to  accede  to  the  proposition  that  it  is  an  unneighborly 
proceeding  in  a  man,  whose  motive  for  desiring  to  prevent  a 
particular  act  may  be  collateral  to  the  interest  in  his  land— 
Buch,  for  instance,  as  his  being  a  proprietor  of  waterworks 
which  may  be  injured  by  the  proposed  use  of  it ; — to  say  to 
his  neighbor  who  wishes  to  compete  with  him  in  that  busi- 
ness, "  You  are  perfectly  at  liberty  to  enter  into  competition 
with  me  as  a  seller  of  water  to  the  public  of  Bamsgate  in 
any  lawful  manner ;  but  you  are  not  at  liberty  to  take  my 
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land  without  my  consent  for  the  j)urpo8e  of  competing  with 
me,  and  I  shall  object  to  your  domg  so."  In  that,  I  confess, 
I  see  nothing  unneighborlv  whatsoever. 

Then  what  are  the  actual  circumstances  of  this  case  i  The 
plaintiff  has  certainly  been  guilty  of  neither  acquiescence 
nor  delay.     [His  lordship  then  stated  the  facts  of  the  case.] 

In  t}iat  state  of  things,  and  looking  to  the  nature  of  the 
work,  and  that  it  was  capable  ot  bemg  so  (juickly  done, 
and  done  an  that  maimer,  I  nave  no  hesitation  m  saymg  that 
I  think  this  court  is  bound  to  deal  with  the  case  exactly  as 
it  would  have  done  if  this  bill  had  been  filed,  not  as  it  was 
a  few  days  afterwards,  but  on  the  morning  of  the  day,  and 
before  any  part  of  the  work  had  been  done. 

I  cannot  look  upon  this  case  otherwise  than  as  a  deliberate 
and  unlawful  invasion  by  one  man  of  another  man's  land  for 
the  purpose  of  a  continumg  trespass,  which  is  in  law  a  series 
of  trespasses  from  time  to  time,  to  the  gain  and  profit  of  the 
225]  trespasser,  withot  the  *consent  of  the  owner  of  the 
land ;  and  it  appears  to  me,  as  such,  to  be  a  proper  subject 
for  an  injunction. 

The  cases  which  have  been  referred  to  are  either  cases  of 
ancient  lights,  such  as  DureU  v.  Pritckard  (*),  or  cases  of 
covenants,  such  as  Bowes  v.  Law  ('),  where  a  man  had,  once 
for  all,  done  upon  his  own  land  something  which  exposed  him 
to  an  action  by  the  other  party.  In  those  cases  the  thing 
was  finished,  and  in  the  judgment  of  the  court  it  was  more 
equitable,  having  regard  to  the  consejiuences  of  interference 
or  non-interference,  to  leave  the  parties  to  their  legal  rights 
and  liabilities,  or  to  give  damages,  rather  than  to  intenere 
by  injunction.  No  doubt  in  sucn  a  state  of  things  the  gtuni' 
tv/nh  of  damage  to  the  plaintiff,  as  compared  witn  the  quan- 
tum of  loss  to  the  deiendant,  is  a  material  consideration ; 
but  that  consideration  does  not  appear  to  me  to  arise  in  the 
present  case. 

The  other  class  of  cases  is  that  exemplified  by  Deere  v. 
Quest  ("),  which  when  rightly  considered,  amounted  to  nei- 
ther more  nor  less  than  an  action  of  ejectment  brought  in 
the  Court  of  Chancery  without  any  equitable  circumstances 
to  induce  that  court  to  assume  jurisdiction.  The  facte  were 
these :  The  defendant  had  made  a  tramway  and  completed 
it  openly,  so  that  everybody  interested  in  the  land  either  did 
know  or  might,  three  years  before  the  bill  was  filed,  have 
known  what  was  taking  place.  That  had  been  done  lawfully, 
with  the  consent  of  the  tenant,  subject  to  some  question  of 
waste  which  I  will  not  enter  into.     That  was  a  case  between 

(»)  Law  Rep.,  1  Cli.,  244.        («)  Law  Rep,  9  Eq.,  636.        (»)  1  My.  k,  Cr.,  516. 
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landlord  and  tenant.  But  so  far  as  the  possession  was  con- 
cerned, it  had  been  lawfully  acquired  by  the  consent  of  the 
then  ocupying  tenant  His  occupation  continued  for  about 
^  three  years  afterwards,  and,  as  far  as  appears  from  the 
^  statement  on  the  bill  (for  that  case  arose  on  demurrer),  even 
when  the  tenancy  ceased  the  land  was  relet  to  a  person 
who,  upon  the  allegation  in  the  bill,  must  be  taken  to  have 
consented,  so  far  as  he  could  consent,  to  the  continuance  of 
the  occupation  of  the  tramroad  by  the  defendant.  ,  The  bill, 
however,  contained  an  allegation  which  Lord  Cottenham 
thought  obscure,  that  when  the  land  was  relet  the  plaintiff 
had  reserved  to  himself  the  tramroad.  The  all^ation  was. 
therefore,  that  the  right  to  the  tramroad  or  to  the  *pos-  [22d 
session  of  the  land  had  been  originally  given  by  the  person 
in  occupation,  and  was  confirmed  by  the  person  subsequently  . 
in  occupation,  but  that  he  had  no  right  to  confirm  it.  It 
also  appeared  that  the  owner  of  the  equity  of  redemption  had 
sold  to  the  defendant  the  right  to  have  the  tramroad,  also 
that  the  plaintiff  had  not  even  the  legal  title  of  mort^^ee, 
for  he  was  only  the  husband  of  the  administratrix  of  the 
mortgagee,  and  interested  in  the  money  only,  though  no 
doubt  he  was  entitled  to  caU  on  the  persons  who  h^L  the 
leffal  estate  to  defend  his  rights.  He  had  brought  an  action  . 
oitrespass  a^inst  the  defendant  on  account  of  this  tram- 
road.  In  point  of  law  the  defendants,  having  lawfully  got 
possession  three  years  before,  were  continuing  in  possession, 
and  the  plaintiff's  title,  or  rather  that  of  the  trustee  for  him 
as  mortgagee,  was  a  purely  legal  title  on  the  showing  of  the 
bill,  and  there  was  no  impediment  to  an  action  of  ejectment 
or  an  action  of  trespass.  In  that  state  of  circumstances, 
Lord  Cottenham  thought — ^and,  in  my  judgment,  was  quite 
right  in  thinking — that  there  was  no  equity  whatever  to  in- 
terfere, and  that  the  case  was  a  simple  attempt  to  transfer 
thejurisdiction  in  ejectment  from  law  to  equity. 

Had  the  circumstances  of  this  case  been  similar,  and  had 
these  pipes  been  laid  with  the  consent  of  the  tenant  three  years 
before,  and  used  as  part  of  the  system  of  waterworks  during 
the  whole  of  that  interval,  and  had  it  been  a  case  of  posses- 
sion, originally  legal  but  now  liable  to  be  displaced  by  eject- 
ment, I  have  little  doubt  that  I  should  have  come  to  a  similar 
conclusion.  But  all  the  circumstances  of  the  case  are  en- 
tirely different,  and  the  principle  upon  which  this  case  ought 
to  he  dealt  with  is,  in  my  opinion,  that  upon  which  the 
Master  of  the  Rolls  has  dealt  with  it<    Therefore  I,  for  my 

Sirt,  cannot  give  a  voice  for  disturbing  the  judgment  of  the 
aster  of  the  Rolls. 


Digitized  by  V:iOOQIC 


840  CHANCERY  APPEALa  [L.  R 

lSf4  Goodson  v.  RichardBoiL  L.C.  JrLJJ. 

Sib  W.  M.  James,  L.J.:  I  am  of  the  same  opinion.  The 
defendant  in  this  case  is  admittedly  a  trespasser.  He  has 
committed  a  trespass  upon  the  plaintiff's  land  withoat  any 
legal  justification  or  any  legal  excuse  whatever;  and  he 

g'oposes  to  continue  that  trespass  from  day  to  day,  keeping 
e  pipes  and  allowing  the  water  to  go  through  them  for  the 
purpose  of  making  a  profit  of  a  trade  which  he  proposes  to 
get  up  in  rivalry  to  a  trade  which  the  owner  of  tne  land 
227]  upon  ^which  he  is  so  committing  the  trespass  is  in- 
terested in.  It  is  said  that  we  ought  to  allow  this  to  be 
done,  that  we  ou^ht,  in  fact,  to  dismiss  the  plaintiff  from 
this  court,  and  teU  him  to  find  his  way  to  another  court,  in 
which  he  is  to  bring  an  action  for  the  wrone  for  which  there 
is  no  defence  whatever.  He  is  to  bring  mat  action  at  his 
own  cost,  and  having  succeeded  in  one  action,  he  is  to  bring 
a  second — I  do  not  know  whether  more  than  one  will  be  re- 
quired—and then,  having  succeeded  in  one  action,  or  two 
actions,  or  perhaps  three  actions,  all  of  which,  on  the  facts 
proved  in  this  case,  would  necessarily  result  in*  verdicts  for 
nim,  he  ia.to  come  back  to  this  court  and  obtain  a  perpetual 
injunction  on  the  ground  of  repeated  vexation  and  repeated 
actions. 

I  do  not  think  that  there  is  any  principle  in  this  court 
which  will  compel  us  to  drive  the  plamtiff  to  go  throuj^h  all 
that  litigation  oefore  he  is  entitled  to  that  relief  which  he 
would  ultimately  get  when  he  had  gone  through  it 

It  is  said  that  something  of  the  kind  was  done  in  Deere  v. 
Quest  In  that  case,  beyond  all  question,  the  raiio  decidendi 
(and  that  is  always  to  be  looked  at  when  you  are  referring 
to  an  authority  or  decision)  of  Lord  Cottenham  (who  affirmed 
the  decision  of  the  Vice-Cnancellor)  was  that  tiie  defendant 
was  a  person  in  possession,  and  that  the  biU  was  a  bill  in 
substance  brought  to  turn  him  out  of  possession,  and  to  give 
the  possession  to  the  plaintiff,  which  would  be  strictly  and 
simply  an  ejectment  bill,  and  such  a  biU  is  not  accord- 
ing to  the  practice  of  this  court.  Here  there  is  nothing  l&e 
a  possession  by  the  defendant.  The  plaintiff  has  beeii  in 
possession,  and  is  in  possession,  and  the  defendant  has  been 
a  wrong-doer,  and  a  mere  trespasser,  who  proposes  to  con- 
tinue so. 

The  question  is  whether,  under  those  circumstances,  the 
plaintiff  has  not  a  right  to  come  here,  and  so  put  an  end  to 
that  continuous  trespass  which  the  defendant  has  begun  and 
intends  to  continue,  there  being  no  wrong  whatever  that  can 
be  suggested  to  the  defendant.  What  is  alleged  on  his 
behalf  here  is,  that  if  we  grant  the  injunction  we  shall  de- 
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j>rive  him  of  a  very  valuable  property,  because  it  is  essen- 
tial to  the  value  of  his  property  that  he  should  keep  the 
plaintiff's  property,  whicn  has  been  taken  against  his  con* 
sent.     Even  ii  the  defendant  did  originally  unconsciously 
take  that  which  was  not  his,  yet  he  very  soon  became  con- 
ecious  ^that  it  was  not  his,  and  that  he  was  taking  tliat  [228 
Tvhich  was  not  his  for  the  purpose  of  a  profit  to  himself, 
against  the  will  of  the  real  owner.     That  is  taking  another 
man's  property  improperly,  both  morally  as  well  as  legally. 
I  am  01  opinion  that  the  decision  of  the  Master  of  the  Kolls 
is  quite  right,  and  that  the  injunction  ought  to  be  sustained. 
»IB  G.  Mellish,  L.  J. :  I  am  of  the  same  opinion.    I  think 
it  is  quite  clear  that  the  d^endant  has  not  got  into  posses- 
sion of  any  portion  of  real  property  of  the  plaintiff  so  as  to 
make  it  necessary  for  the  plaintiff  to  bring  an  action  of 
ejectment. 

It  is  perfectly  true  that  when  a  system  of  waterworks  has 
been  lej^ally  established,  and  the  owners  have  made  their 
reservoir,  and  have  legally  laid  their  pipes  all  along  the 
streets  tnrouch  which  they  are  supplying  the  water,  then 
the  law  considers  the  pipes  so  far  part  of  tne  realty  that  the 
owners  are  liable  to  be  rated  as  in  possession  of  a  portion  of 
the  realty,  and  it  may  be  that  an  ejectment  mieht  be  brought 
against  tnem.  But  in  this  case  the  waterworKs  had  not  at 
the  time  this  bill  was  filed,  been  established  at  all.  All  t  nat 
had  been  done  was  that  the  defendant  had  entered  upon  the 

Elaintiff's  land,  had  dug  a  trench,  and  had  put  pipes  at  the 
ottom  of  that  trench.  I  doubt  extremely  whetner  those 
pipes  had  become  part  of  the  realty  at  aU.  If  they  had, 
they  would  have  become  the  plaintiff's  property,  feut  in 
my  opinion  there  was  never  any  intention  to  annex  them  to 
the  soil  so  as  to  make  them  part  of  the  realty,  and  I  am  in- 
clined to  think  that  they  remained  pure  chattels.  However 
that  may  be,  it  is  not  necessary  to  decide  the  question  be- 
cause, in  fact,  the  defendant  has  committed  a  trespass.  If 
that  had  been  the  only  thing  done,  it  would  have  been  right 
to  leave  the  plaintiff  to  recover  damages  by  an  action  at  law ; 
but  the  defendant  was  threatening  to  continue  the  trespass — 
threatening  to  complete  his  waterworks,  and  use  as  his  own 
that  which  was  reaDy  part  of  the  plaintiff's  property,  and  to 
make  a  profit  by  it.  Then  there  is  this  further  reason  for 
coming  to  this  court,  namely,  that,  from  the  peculiar  cir- 
cumstances of  the  surface  of  the  road  being  dedicated  as  a 
highway,  the  plaintiff  has  not  the  ordinary  remedy  which  he 
*would"  have  nad  if  the  defendant  had  dug  a  trench  [229 
and  laid  pipes  across  the  plaintiff's  field.  In  this  case  the 
8  Eng.  Rep.  106 
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Slaintiff  would  have  had  great  difficulty  in  himself  removing 
le  pipes.  Suppose  that  a  similar  trespass  was  committed  on 
a  mair  s  soil  while  he  remained  in  possession,  and  there  was 
nothing  to  prevent  him  digging  it  up  himself,  it  would  be 
reasonable  enough  to  leave  him  to  remove  what  had  been 
wrongly  put  in  tne  soil,  and  then  to  bring  an  action  to  re- 
cover damages.  But  in  the  present  case  it  is  extremely 
doubtful  whether  he  could  remove  the  pipes  without  render- 
ing himself  subject  to  being  indicted  by  tne  highway  board ; 
and  in  my  opinion  he  is  entitled  to  be  relieved  from  that 
difficulty. 
The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  plaintiff :   Messrs.  Pater son^  Snow  A 
JBurnej/j  agents  for  Messrs.  M.  &  0.  Daniel^  Ramsgate. 
Solicitors  for  the  defendant :  Messrs.  Wright  &  PUley. 


[Law  Reports,  9  Chancery  Appeals,  237.] 
L,C.*L.J.J.,  Feb.  9,  1874. 

237]  *Meyrick  v.  Laws. 

Meyrick  v.  Mathtab. 

[1868    M.    66.] 
WWr^SkifHng  dauM—lU'SatlemetU^Dimimaiou  of  QuantUy  of  JSUate, 

A  testator  g^ve  his  Pembrokeshire  estates  in  trust  for  T.  C.  (second  son  of  S.  C.) 
for  life,  with  remainder  to  his  first  and  other  sons  saccessivelj  in  tail  m^e,  with  re^ 
mainder  to  the  plaintiff  for  life,  with  remainders  over;  and  declared  that  if  T.  C.  or 
his  issue  mide  should  become  entitled  in  possession  to  the  estates  in  Shropshire  set- 
tled on  the  marriage  of  S.  0,  (the  father  of  T.  C),  the  trust  for  T.  C.  and  his  issna 
male  should  cease,  and  the  Pembrokeshire  estates  should  go  to  the  person  next 
entitled  in  remainder  as  if  T.  C.  were  dead  without  issue.  At  the  ditte  of  the 
will  the  Shropshire  estates  stood  limited,  under  S.  C.'s  marriage  settlement^  to 
the  use  of  S.  C.  for  Ufe,  with  remainder  to  his  first  and  other  sons  successively  in 
tail  male. 

S.  C.  and  his  eldest  son  disentailed  the  Shropshire  estates,  and  limited  a  small 
portion  of  them  to  S.  C.  in  fee,  and  resettled  the  rest  to  such  uses  as  S.  C.  and  his 
eldest  son  should  appoint,  with  remainder  to  S.  C.  for  life,  with  remainder  to  his 
eldest  son  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with  re- 
mainder to  such  uses  as  S.  C.  and  T.  C.  should  appoint,  with  remainder  to  T.  C.  for 
life,  with  remainder  to  his  first  or  other  sons  in  tail  male.  By  this  settlement 
powers  were  given  to  S.  C,  to  his  eldest  son,  and  to  T.  C,  to  charge  certain  sums  on 
the  estate.  S.  C.'s  eldest  son  died  without  issue,  and  then  S.  C.  and  T.  C.,in  exercise 
of  their  joint  power  of  appointment,  resettled  the  Shropshire  estates  after  the  death 
of  S.  C*.  to  the  use  of  the  eldest  daughter  of  T.  C.  for  life,  with  divers  remainders 
over  until  the  entail  in  the  Pembrokeshire  estates  should  be  barred,  and  as  soon  as 
that  event  should  happen,  to  the  use  of  T.  C.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  On  the  death  of  S.  C.  the  plaintiff  claimed  to  be  let  into 
possession  of  the  Pembrokeshire  estates,  on  the  ground  tliat  the  shifting  clause  had 
taken  effect : 


Digitized  by  V:iOOQIC 


Vol  IX.]  CHANCERY  APPEALS.  848 

L.C.  A  L.  JJ.  Meyrick  y.  Laws.    Meyrick  y.  Mathiaa.  1874 

Hddf  that,  inasmach  as  T.  C.  acquired  an  interest  in  the  Shropshire  estates  nnder 
what  was  substantially  a  new  title,  and  the  estates  were,  moreoyer,  dimimshed  in 
quantity,  the  shifting  clause  did  not  take  effect 

The  suit  of  Meyrick  v.  JHfathias  was  heard  in  the  first  in- 
stance before  the  Court  of  Appeal  bv  si)ecial  leave,  a  petition 
in  Meyrick  v.  Laws  coming  on  at  the  same  time. 

Thomas  Meyrick,  by  his  will,  dated  the  11th  of  May,  1837, 
devised  his  Pembrokeshire  estates  to  the  use  of  E.  Laws  and 
C.  P.  Dimond,  and  their  heirs,  upon  trust  for  his  grandson, 
Thomas  Charlton  (the  second  son  of  St.  John  Chiverton 
Charlton),  for  life,  *without  impeachment  of  waste,  [238 
with  remainder  in  trust  for  the  first  and  other  sons  of 
Thomas  Charlton  successively  in  tail  male,  and  in  default 
of  such  issue  in  trust  for  the  plaintiff  William  Meyrick  for 
life,  without  impeachment  of  waste,  with  remainder  in  trust 
for  his  first  ana  other  sons  successively  in  tail  male,  with 
divers  remainders  over.  The  will  contained  the  following 
proviso : 

"Provided  always,  and  I  do  hereby  declare,  that  if  the 
said  Thomas  Chariton  or  his  issue  male  should,  either  in 
my  lifetime  or  after  my  decease,  become  seized  or  entitled 
in  possession  to  the  estates  settled  on  the  marriage  of  St. 
John  Chiverton  Charlton,  situate  in  the  county  of  Salop, 
then  the  trust  of  my  said  real  estate  in  favor  of  the  said 
Thomas  Charlton  and  his  issue  male  shall  absolutely  cease, 
and  my  said  estates  shall  go  to  the  person  next  beneficially 
entitled  in  remainder  under  the  trusts  hereinbefore  contained, 
in  the  same  manner  as  if  the  said  Thomas  Charlton  were  then 
deceased  without  issue  male,  subject  nevertheless  to  any  act 
which  may  have  been  done  in  exercise  of  any  of  the  powers 
herein  contained." 

.  It  was  also  provided  that  Thomas  Charlton  should,  within 
twelve  months  after  attaining  the  age  of  twenty-one,  assume 
the  surname  of  Meyrick,  with  a  foneiture  clause  in  case  of 
his  non-compliance  with  the  proviso. 

The  testator  died  on  the  29th  of  September,  1837. 

At  the  time  of  his  death  the  Shropsnire  estates  referred  to 
in  his  will  as  the  estates  settled  on  the  marriage  of  St.  John 
Chiverton  Charlton,  stood  limited  by  virtue  of  his  marriage 
settlement,  dated  the  16th  of  June,  1820,  to  such  uses  as 
William  Charlton  (the  father  of  St.  John  C.  Charlton)  and 
St.  John  C.  Charlton  should  jointly  appoint,  and,  subject 
to  such  appointment,  and  subject  to  certain  charges  therein 
mentioned,  to  the  use  of  William  Charlton  for  life,  with  re- 
mainder to  the  use  of  St.  John  C.  Charlton  for  life,  with 
remainder  to  trustees  for  500  years,  for  raising  portions  for 
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younger  children,  and  subject  thereto  to  the  use  of  the  first 
and  other  sons  of  St.  John  C.  Charlton  successively  in  tail 
male,  with  divers  remainders  over. 

St.  John  C.  Charlton  had  two  sons,  St.  John  William 
Charlton  and  the  said  Thomas  Charlton. 
2391  *0n  the  22d  of  March,  1864,  St.  John  C.  Charlton 
and  nis  eldest  son,  St  John  William  Charlton,  executed  a 
disentailing  deed,  whereby  they  limited  a  portion  of  the 
Shropshire  estates,  called  uakengates,  to  St.  John  C.  Chari- 
ton m  fee,  and  the  rest  of  the  estates  to  such  uses  as 
St  John  C.  Chariton  and  St.  John  William  Charlton  should 
jointly  appoint,  and,  subject  to  such  appointment.,  to  the 
use  of  St.  John  C.  Charlton  for  life,  with  remainder  to  the 
use  of  St.  John  William  Charlton  in  tail  male,  with  remain- 
ders over. 

By  an  indenture  dated  the  23d  of  March,  1864,  St  John 
C.  (5harlton  and  St.  John  William  Charlton,  in  exercise  of 
their  joint  power  of  appointment,  appointed  the  Shropshire 
estates  which  were  subject  to  the  power  to  such  uses  as  they 
should  jointly  appoint,  and,  subject  to  such  appointment, 
to  the  use  of  St.  John  C.  Charlton  for  life,  with  remainder 
to  the  use  of  St.  John  William  Charlton  for  life,  with  re- 
mainder to  the  first  and  other  sons  of  St  John  William 
Charlton  successively  in  tail  male,  with  remainder  to  such 
persons  as  St.  Jolm  C.  Charlton  and  Thomas  Chariton 
should  jointly  appoint,  and,  subject  to  such  appointment, 
to  the  use  oi  Thomas  Charlton  for  life,  with  remainder  to 
his  first  and  other  sons  successively  in  tail  male,  with 
divers  remainders  over.  And  the  indenture  contained  a 
power  to  St.  John  C.  Charlton  to  charge  the  estates  with 
£15,000  for  his  younger  children,  and  to  each  of  the  said 
St  John  William  Charlton  and  Thomas  Charlton  to  chame 
the  estates  with  sums  not  exceeding  £16,000  for  a  like 
purpose. 

St.  John  C.  Charlton,  by  subsequent  deeds,  exercised  his 
power  of  charing  the  estates  with  the  sum  of  £15,000. 

St  John  William  Charlton  died  on  the  30th  of  October, 
1864,  without  having  been  married. 

On  the  16th  of  February,  1866,  St.  John  C.  Charlton,  and 
Thomas  Charlton  executed  a  deed,  whereby,  in  exercise  of 
their  joint  power  of  appointment,  and  subject  to  the  life 
estate  of  St.  John  C.  Charlton,  they  limited  the  estates  to 
such  uses  as  they  should  jointly  appoint,  and  in  default  of 
such  appointment  to  the  use  that  the  wives  of  St.  John  C. 
Charlton  and  Thomas  Charlton  should  receive  certain  rent- 
charges   of  £1,700  and   £1,000  respectively,  and,  subject 
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thereto,  to  the  uses  following,  that  is  to  say :  In  case  the 
estate  tail  male  in  the  Pembrokeshire  estates  limited  by  the 
will  of  the  said  Thomas  Meyrick  in  trust  for  the  first  and 
other  sons  of  Thomas  Charlton  *shonld  be  then  sub-  [240 
sisting,  then  in  the  meantime,  and  until  the  same  estate  in 
tail  male  and  all  remainders  expectant  thereupon  should  be 
barred  either  in  the  lifetime  of  Thomas  Charlton  or  of  Fred- 
erick Charlton,  his  only  son  then  bom,  or  within  twenty-one 
years  after  the  death  of  the  survivor  of  them,  or  the  said 
estate  tail  male  should  within  the  same  period  cease,  the 
said  estates  thereby  appointed  should  remain  and  be  to  the 
use  of  Dora  Rhoda,  then  the  only  daughter  of  the  said 
Thomas  Charlton,  with  remainder  to  her  firat  and  other  sons 
successively  for  life,  with  divers  remainders  over  during  the 
same  period,  and  after  the  determination  or  expiration 
of  the  same  period  to  the  use  of  the  said  Thomas  Charl- 
ton during  his  life,  with  remainder  to  the  use  of  his  first 
and  other  sons  successively  in  tail  male,  with  divers  remain- 
ders over. 

St.  John  C.  Charlton  died  on  the  23d  of  February,  1873. 

The  original  bill  {Meyrick  v.  Laws)  was  filed  by  William 
Meyrick  and  his  eldest  son,  and  the  trustees  of  Thomas  Mey- 
rick's  will,  and  Thomas  Charlton,  who  had  taken  the  name 
of  Meyrick  in  accordance  with  the  direction  contained  in  the 
will  (but  is  called  in  this  report  Thomas  CharltonV  for  the 
administration  of  the  trusts  of  the  will ;  and  his  eldest  son 
was  afterwards  brought  before  the  court  by  supplemental 
bill  {Meyrick  v.  Mathias\  which  stated  the  facts  subsequent 
to  the  filinff  of  the  original  bill. 

On  the  aeath  of  St.  John  C.  Charlton  the  plaintiff  pre- 
sented a  petition,  praying  a  declaration  that  the  shifting 
clause  in  the  testator's  will  had  taken  effect ;  and  that  the 
plaintiff,  William  Meyrick,  might  be  put  into  possession  of 
the  Pembrokeshire  estates.  The  suit  came  on  for  further 
consideration  at  the  same  time  with  the  petition. 

Mr.  Southgate^  Q.C.,  Mr.  Jackson^  Q.C.,  and  Mr.  Row- 
eliffe^  for  the  plaintiffs :  We  admit  that  if  the  settlement  of 
the  Shropshire  estates  had  been  entirely  broken,  and  the 
estates  conveyed  to  a  stranger  and  then  reconveyed  to  the 
defendant  Thomas  Charlton,  the  shifting  clause  would  not 
have  taken  effect ;  but  the  dealings  with  these  estates  only 
amount  to  a  modification  of  the  original  settlement.  The 
effect  of  the  last  settlement,  in  February,- 1866,  by  which 
life  *estate8  were  given  to  Thomas  Charlton's  infant  [241 
daughter  and  her  sons  previous  to  his  own  death,  was  to 
give  the  management  ana  enjoyment  of  the  income  of  the 
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estates  to  him.  The  condition  in  the  shifti^  clause  in  this 
case  is,  not  that  the  estate  should  come  to  T.  Charlton  and 
his  issue  under  the  settlement,  but,  generally,  if  he  or  they 
become  seized  or  entitled  to  them  in  possession  ;  and  such  a 
condition  ought  to  be  construed  according  to  its  literal 
meaning,  for  neither  party  has  a  better  equity  than  the  other. 
As  to  the  charges  which  liave  been  created  on  the  Shropshire 
estate,  the  plaintiffs  have  a  right  to  redeem  them,  and  they 
are  willing  to  do  so. 

[They  referred  to  Harrison  v.  Bound  C);  Monypenny 
V.  Bering  (*) ;  MickUthwaU  v.  Mickldawait  (") ;  Fa- 
zdkerly  v.  Ford  (*) ;  Taylor  v.  Earl  of  Harewood  (') ; 
Rwmbold  v.  Rurribold  (•) ;  Damdson^s  Precedents,  in  Con- 
veyancing (').] 

Mr.  Fry^  Q.C.,  Mr.  O.  Law^  and  Mr.  Spencer  But- 
ler^ for  the  defendants  T.  Charlton  and  his  son,  were  not 
called  on. 

Mr.  T.  Bawlinson^  for  the  trustees. 

Lord  Selborne,  L.C.,  delivered  the  judgment  of  the 
court  as  follows :  We  have  none  of  us  any  doubt  in  this 
case.  Of  course  the  whole  question  dei)ends  on  the  con- 
struction of  this  shifting  clause  in  the  will  of  the  testator, 
Thomas  Meyrick.  Now  the  words  of  the  clause  are  these : 
*'  I  do  herebv  declare  that  if  the  said  Thomas  Charlton  or 
his  issue  male  should,  either  in  my  lifetime  or  after  my  de- 
cease, become  seized  or  entitled  in  possession  to  the  estates 
settled  on  the  marriage  of  the  said  St.  John  Chiverton  Charl- 
ton situate  in  the  county  of  Salop" — then  the  estates  which 
he  devises  are  to  go  over  as  if  Tnomas  Charlton  were  then 
deceased  without  issue  male.  The  question,  therefore, 
which  arises  is  a  very  simple  one,  quite  distinct  from  any- 
thing like  a  doubtful  or  conflicting  or  uncertainly-expressed 
24:a]  intention  of  a  testator,  such  as  may  have  *exi8ted  in 
some  of  the  cases  referred  to.  The  question  is,  whether  the 
testator  there  means  to  provide  for  the  event  of  the  Shrop- 
shire estates  going  to  Thomas  Charlton  or  his  issue  male, 
under  the  settlement  to  which  he  refers.  I  cannot  but  think 
that,  on  the  same  principle  upon  which  Sir  James  Wigram, 
in  Taylor  v.  Earl  of  Harewood  (*),  held  that  the  mention  of 
entailed  estates  was  not  merely  an  historical  description  of 
a  pre-existing  fact,  but  was  intended  to  show  the  title  under 
which  the  event,  was  to  take  place,  so  here  the  word  *'  set- 


(M  2  D.  M.  A  G., 
(")  Ibid..  145. 


190.  (»)  8  Hare,  872. 


(»)  4  C.  B.  (N.S.),  790.  (»)  8d  Ed,,  vol.  iiL,  p.  848. ' 

(^)  4  Sim.,  390 ;  1  A.  A  E.,  897. 


(•)  8  Ves.,  65. 
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tied"  in  this  context  has  exactly  the  same  force  and  effect ; 
for  nothing  could  be  more  absurd  and  unreasonable  than 
to  suppose  that  the  testator  meant  the  Pembrokeshire  estates 
to  go  over  in  the  event  of  the  acquisition  at  any  time,  and 
by  any  title  whatsoever,  of  the  Shropshire  estates  by  any 
descendant  of  Thomas  Charlton.  The  mention  of  Thomas 
Charlton  or  his  issue  male  in  connection  with  the  mention 
of  the  existing  settlement,  proves  that  the  testator  had  in 
view  a  title  and  a  right  which  might  arise  under  the  exist- 
ing settlement.  It  was  almost  admitted  in  the  argument 
that  that  was  so ;  because,  as  I  understood  Mr.  Jackson,  he 
felt  that  he  could  not,  in  the  face  of  the  authorities,  contend 
that  if  the  Shropshire  estates  had  come  to  Thomas  Charlton 
or  his  issue  male  by  descent  or  devise,  after  some  other 
person  had  acquired  the  fee  simple,  the  shifting  clause 
Would  have  taken  effect.  But  if  that  be  the  meaning  of  the 
shifting  clause,  I  cannot  see  on  what  ground  those  cases  can 
be  distmguished. 

The  simple  question  is.  Has  the  event  contempleted  by  the 
testator  happened  ?  It  appears  to  me  no  more  necessary  for 
us  in  this  case  than  for  Sir  James  Wigram  in  the  case  of 
Taylor  v.  JEarl  of  ^arewood  to  decide  any  abstract  ques- 
tion, whether  every  form  of  resettlement  would  necessarily 
destroy  the  identity  of  the  title.  We  had  better  deal  witn 
each  such  question  when  it  arises  according  to  the  nature 
and  terms  of  the  settlement,  the  persons  who  make  it,  and 
the  persons  who  take  under  it.  In  Harrison  v.  Round  (') 
we  have  an  instance  of  a  resettlement  which  was  held  to  be 
a  continuation  of  the  title,  where  the  next  descendant  took 
substantially  the  same  estate  under  the  new  settlement.  In 
such  a  case,  if  the  estate  remains  undiminished  in  quantity, 
it  is  held  to  *be  merely  a  modification  of  his  original  [243 
title  ;  and  if  it  is  diminished  in  value  for.  his  benefit,  ne  is 
considered  merely  to  have  anticipated  his  interest.  We 
must  deal  with  all  such  cases  as  they  occur.  In  this  case  it 
is  clear  that  we  have  not  only  a  resettlement  by  virtue  of 
the  absolute  power  over  the  fee  simple  vested  in  different 
persons  from  the  person  now  taking  as  tenant  for  life,  but 
we  have  also  a  different  subject-matter ;  because  from  the 
resettlement  there  had  been  subtracted,  not  in  his  favor,  but 
in  favor  of  other  persons,  the  whole  of  a  particular  property, 
the  Okengates,  which  the  father,  with  the  consent  of  the 
eldest  son,  took  out  of  the  settlement  for  his  own  benefit ; 
and  we  have,  as  it  is  admitted,  large  charges  laid,  upon  the 
estate  which  destroy  its  identity  m  point  of  quantity  and 

(»)  2  D.  M.  A  G..  190. 
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value.  I  do  not  tMnk  the  authorities  are  in  any  degree 
open  to  question,  which  say  that  those  circumstances  pre- 
vent the  condition  being  fulfilled  which  is  to  defeat  the  gift 
Something  of  the  same  Kind  happened  in  the  case  of  Gardi- 
ner V.  JeUicoe{'\  where,  (though  the  case  did  not  mainly 
turn  on  this  point),  Sir  W.  Erie,  C.J.,  said(") :  "It  appears 
by  the  admissions  that  the  lands  formerly  part  of  those  com- 
prised in  the  Gardiner  property  are  only  a  small  part,  held 
under  a  new  title,  and  subject  to  incumbrances  tnat  could 
not  have  been  imposed  on  the  estate  tail  if  the  plaintiff  had 
taken  it  under  the  devise:  Though  he  holds  some  of  the 
same  lands  he  has  not  in  substance  the  same  amount  of 
property,  nor  in  title  the  same  estate,  as  that  to  which  the 
shiiting  clause  referred."  As  far  as  I  know,  all  the  cases 
on  the  subject  are  consistent  with  tiiis  view.  Therefore  in 
our  opinion  the  petition  must  be  dismissed  with  costs ;  and, 
as  the  plaintiffs  nad  no  claim  to  the  estates  devised  by  the 
testator  except  under  the  shifting  clause,  the  supplemental 
bill  must  also  be  dismissed  with  costs. 

Solicitors  for  the  plaintiffs :  Messrs.  Qregary^  Rowdies 
&  Rawle, 

Solicitors  for  the  defendants:  Messrs.  Law^  Hussey  A 
Hulbert 

Q)  12  C.  B.  (N.8.),  568.  (>)  12  C.  B.  (N.S.),  687. 


[Law  Reports,  9  Chancery  Appeals,  244.] 
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244]  *Barnes  v.  Addy. 

[1870    B.    92.] 

Breach  of  Trutt — Constructive  TruBtcB — Complicity  in  Brtath  of  Trwt—SoUdtgr; 
UahiUty  of— 'Appointment  of  Sole  JVwitee  who  mieappliee  Fimds — Coete,  addrngf 
Def&ndanU  for, 

A  stranger  who  acts  as  the  agent  of  a  trustee  in  a  transaction  legally  within  his 
power,  but  which  leads  to  a  breach  of  trust,  is  not  to  be  held  responsible  as  a  cob> 
structiye  trustee  unless  some  of  the  property  passes  into  his  hands,  or  unless  he  ia 
cognizant  of  a  dishonest  design  on  the  part  of  the  trustee. 

The  court  discourages  iJie  practice  of  making  solicitors  or  other  agents  who  are 
not  primarily  liable  for  the  loss  of  property,  and  who  ought  to  be  nmde  witnesses 
defendants  to  a  suit  for  the  purpose  of  charging  them  with  costs. 

A.,  the  surviving  trustee  of  a  fund,  one  moiety  of  which  was  settled  upon  his  wifo 
and  children,  and  Uie  other  moiety  upon  the  wife  and  children  of  B.,  in  exercise  of  a 
power  in  the  settlement,  appointed  B.  sole  trustee  of  half  the  fund,  taking  an  indem* 
uity  from  him,  and  retained  tlie  other  half  in  his  own  name.  R  sold  out  and  mis- 
applied the  moiety  of  the  fund  transferred  to  him,  and  became  bankrupt.  A. 'a 
solicitor  advised  him  against  the  appointment  of  B.  as  sole  trustee,  but  prepared  the 
deeds  of  appointment  and  indemnity,  and  introduced  him  to  a  broker  for  the  purpoao 
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of  selling  out  some  of  the  stock  to  pay  some  costs  to  which  it  was  liaUe,  and  the 
same  broker  afterwards  transferred  a  moiety  of  th^  residue  to  B.  B.  employed 
another  solicitor,  who  warned  B.'s  wife  of  the  risk  attending  the  proposed  transaction, 
but  settled  the  deed  of  indemmty  on  her  behalf: 

Hdd  (affirming  the  decision  of  Wid^m,  V.C),  in  a  suit  by  B/s  children,  seeking 
to  make  A.  and  Uie  two  solicitors  responsible  for  the  fund  which  was  lost,  that  as 
neither  of  the  solicitors  had  any  knowledge  of^  or  any  reason  to  suspect,  a  dishonest 
design  in  the  transaction,  and  as  the  fund  mid  not  passed  into  their  hands,  the  bill 
must  be  dismissed  against  them  both  with  costs. 

This  was  an  appeal  from  a  decision  of  Vice-chancellor 
Wickens. 

The  plaintiffs  in  the  snit  were  the  children  of  Henry  Nor- 
man Barnes  and  Ann  Barnes,  being  the  grandchildren  of 
William  Addy,  the  testator  in  the  suit.  The  defendants 
were  John  William  Addy,  who  died  during  the  proCTess  of 
the  suit,  and  William  ward  Duffield,  and  William  Kichard 
Preston,  solicitors. 

The  testator,  by  his  will,  dated  the  25th  of  November, 
1835,  appointed  William  Crush,  John  Lugar,  and  his  nephew 
John  William  Addy,  to  be  his  executors  and  trustees,  and 
the  guardians  *of  his  infant  children.  He  devised  and  [245 
bequeathed  his  real  and  personal  estates  to  his  trustees  upon 
trust  to  sell  and  convert  the  same,  and  to  invest  the  pro- 
ceeds thereof,  and  after  giving  an  annuity  of  £100  to  his 
widow,  he  declared  that  the  residue  should  be  held  in  trust 
for  his  daughter  Ann,  his  daughter  Susan,  his  son  William 
John,  and  nis  daughter  Mary  Myhill  equally.  He  then 
settled  the  share  or  portion  of  his  daughter  Ann  upon  her 
for  her  life,  for  her  sole  and  separate  use,  free  from  the 
contracts  or  control  of  her  husband,  and  without  power  of 
anticipation,  and  after  her  deatii  for  her  children  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  any 
such  appointment,  and  so  far  as  any  such  should  not  ex- 
tend, the  share  was  to  be  held  upon  trust  for  such  of  her 
children  as  should  attain  twenty-one  equally :  with  the 
usual  survivorship  and  maintenance  clauses.  Tne  testator 
then  settled  the  share  of  his  daughter  Susan  in  like  manner. 

The  will  contained  a  power  of  appointing  new  trustees, 
which  was  vested  in  his  executors,  without  the  consent  of 
any  other  person.  The  power  was  in  the  usual  form,  but 
contained  no  authority  to  diminish  the  number  of  trustees. 

The  testator  died  on  the  15th  of  December,  1885,  leaving 
his  widow  and  the  four  children  named  in  his  will. 

W.  Crush  renounced  probate,  and  disclaimed  the  trusts 
of  the  wiU,  which  was  proved  on  the  18th  of  March,  1836, 
by  J.  Lugar  and  J.  W.  Addy  alone. 

The  total  amount  of  the  estate  which  came  to  the  hands  of 
J.  Lugar  and  J.  W.  Addy  (after  appropriating  £2,000  to 
8  Eno.  Rep.  107 
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answer  the  annuity)  was  about  £9,000,  which  they  invested 
in  their  names  in  consols. 

On  the  7th  of  November,  1837,  Ann  Addy  married  H.  N. 
Barnes,  and  the  six  plaintiffs  were  their  children.  In  1846 
Susan  Addy  married  J.  W.  Addy. 

J.  Lugar  and  J.  W.  Addy  appointed  George  Adams 
Clark  a  trustee  of  the  will  in  the  place  of  W.  Crusn.  J.  Lu- 
car  died  in  1862,  and  G.  A.  Clark  died  in  February,  1857, 
leaving  J.  W.  Addy  the  sole  trustee  of  the  will. 

Mr.  James  Parker  acted  as  the  solicitor  of  the  executors 
and  trustees  of  the  will  till  1851,  when  Mr.  W.  W.  Duffield 
became  the  solicitor  of  J.  W.  Addy,  in  the  place  of  Mr. 
Parker. 

246]  *The  shares  of  the  testator's  son  WUliam  John 
Addy,  and  his  daughter  Mary  MyhUl  Addy  (who  married 
John  Barlow),  were  afterwards  sold  out  and  paid  to  them, 
and  the  only  shares  remaining  subject  to  the  trusts  were  the 
shares  of  Mrs.  Barnes  and  Mrs.  Addy. 

H.  N.  Barnes  was  not  on  good  terms  with  J.  W.  Addy, 
and  filed  a  bill  against  him,  charging  him  with  breaches  of 
trust,  and  {)laced  a  distringas  on  the  stock,  but  on  the  4th 
of  March,  1867,  a  meeting  took  place  between  them  in  the 
presence  of  Mr.  Barlow  and  Mr.  Duffield,  at  which  it  was 
agreed  tliat  the  bill  should  be  dismissed,  and  the  costs  of 
the  Barnes  family,  who  were  the  plaintiffs,  borne  by  them, 
and  the  costs  of  the  trustees  paid  equally  out  of  the  shares 
of  Mrs.  Barnes,  Mrs.  Addy,  and  Mrs.  Barlow. 

No  mention  was  made  at  that  meeting  of  the  appointment 
of  a  new  trustee  of  the  fund,  but  it  was  alleged  by  the 
plaintiffs,  although  the  fact  was  not  admitted  by  J.  W. 
Addy,  that  there  had  been  a  previous  arrangement  tliat  the 
fund  should  be  divided,  and  tnat  Barnes  should  be  the  sole 
trustee  of  Mrs.  Barnes'  share,  and  J.  W.  Addy  of  Mrs. 
Addy's.  However  when  the  agreement  for  the  withdrawal 
of  the  suit  had  been  carried  out,  J.  W.  Addy  called  on  Mr. 
Duffield  and  told  him  that  he  had  made  up  his  mind  to  re- 
tire in  favor  of  Barnes.  Mr.  Duffield  advised  him  not  to  do 
so,  and  pointed  out  the  risk  there  was  of  a  misapplication 
of  the  trust  fund  when  it  was  put  in  the  power  of  a  sole 
trustee.  J.  W.  Addy  told  Mr.  Duffield  that  he  did  not 
consider  there  was  any  real  risk  in  the  case,  as  he  had  no 
doubt  that  Barnes  would  consult  the  interests  of  his  wife 
and  children,  and  duly  execute  the  trusts  in  their  favor ; 
and  that,  rather  than  endure  a  continuance  of  the  annoyance 
he  had  experienced  from  the  Barnes  family,  he  was  de- 
termined to  take  such  risk.    He  thereupon  gave  Mr.  Duf- 
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field  positive  directions  to  prepare  at  once  the  deeds 
necessary  for  carrying  out  his  intention.  Mr.  Daffield  then 
advised  him  that,  at  all  events,  he  should  take  a  deed  of 
indemnity  from  Barnes ;  and  said  he  would  see  Mr.  Parker, 
and  tell  him  of  J.  W.  Addy's  determination.  Upon  that 
Mr.  Duffield  saw  Mr.  Parker  on  the  subject,  and,  at  his  re- 
quest, sent  him  a  draft  deed  for  the  appointment  of  a  new 
trustee  of  the  will,  so  far  as  regarded  the  share  of  Mrs. 
Barnes  and  her  children,  and  of  a  deed  of  indemnity,  for 
approval,  on  behalf  *of  the  Barnes  family.  Mr.  [247 
Parker  soon  afterwards  returned  the  deeds  to  Mr.  Duffield 
with  a  verbal  message  that  he  declined,  for  personal  reasons, 
to  approve  of  them.  J.  W.  Addy  was  informed  of  Mr.  Par- 
ker's refusal,  but  he  still  urged  Mr.  Duffield,  in  spite  of  his 
reiterated  objections,  to  get  the  matter  settled.  He  told 
Mr.  Duffield  that  he  wished  to  get  rid*  of  the  expense  and 
annoyance  to  which  he  had  been  so  long  put  by  tne  Barnes 
family,  and  said,  that  although  he  regretted  acting  contrary 
to  his  advice,  yet  his  mind  was  made  up,  and  he  wished  the 
business  carried  through  and  completed  as  speedily  as 
possible. 

About  the  same  time  Barnes  called  on  Mr.  Duffield,  and 
told  him  that  he  had  just  seen  Mr.  Parker,  whereupon  Mr. 
Duffield  told  Barnes  that  he  was  determined  not  to  proceed 
further  in  the  matter  of  the  appointment,  unless  the  drafts 
were  perused  and  approved  in ,  the  ordinary  way  by  some 
solicitor  on  behalf  or  his  wife  and  children.  Barnes  then 
said  he  had  made  up  his  mind  to  consult  another  solicitor, 
whom  he  would  instruct  to  communicate  with  Mr.  Duffield. 
Barnes  then  called  on  Mr.  Preston  and  told  him  that  there 
was  a  matter  of  business  which  his  wife  and  he  wished  him 
to  undertake  on  their  behalf ;  that  his  wife  was  entitled  to 
some  property  under  her  father's  will;  that  her  cousin,  J. 
W.  Addy,  was  the  trustee  of  the  will,  but  that  he  refused  to 
act  any  longer  in  the  trusteeship,  and  had  finally  determined 
to  retire  therefrom ;  and  that  it  had  been  arranged  by  all 

Earties  that  Barnes  should  be  appointed  to  be  the  trustee  in 
is  place,  and  that  his  wife  and  he  wished  Mr.  Preston  to 
look  over  the  deeds  on  their  behalf.  Barnes  also  told  Mr. 
Preston  that  the  whole  matter  had  been  fully  discussed  and 
arranged  among  the  parties  concerned,  and  that  his  wife  had 
had  fully  explained  to  her  and  fully  understood  the  whole 
business,  and  wished  and  had  authorized  him  to  instruct  Mr. 
Preston  to  act  on  her  behalf  as  well  as  his.  Mr.  Preston 
then  informed  Mr.  Duffield  of  the  instructions  which  he  had 
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received,  and  Mr.  Duffield  thereupon  Bent  him  the  drafts 
for  pernsal,  on  behalf  of  Barnes  and  his  wife  and  child  ren. 

When  Mr.  Preston  had  received  the  drafta  of  the  deeds 
from  Mr.  Duffield  (together  with  a  copy  of  the  testators 
will),  he,  on  the  13th  of  March,  1857,  sent  the  following  letter 
to  Mrs.  Barnes : 

'* Dear  Madam, — I  have  received  from  Mr.  Duffield   the 
248]  draft  *deed  appointing  Mr.  Barnes  (your  husband)  the 
sole  trustee  of  the  property  left  to  you  for  your  life  under 
the  will  of  William  Addy,  deceased,  in  the  place  and  stead 
of  Mr.  John  Addy,  who  is  now.  himself  also  the  only  sur- 
viving trustee  of  Mr.  William  Addy's  will,     I  believe  the 
matter  has  been  fully  discussed  as  to  this  appointment  be- 
tween the  parties  interested,  and  fully  explained  to  you  be- 
fore my  being  employed  in  the  matter ;  but  as  I  fear  you  are 
more  interested  than  any  one  else  both  on  behalf  of  your- 
self and  children,  whose  interest  you  will  be  anxious  to  pro- 
tect, and  my  instructions  having  in  the  first  instance  come 
from  your  husband,  I  am  anxious  to  have,  in  writing  from 
you,  your  express  desire  that  the  appointment  should  be 
made  of  your  husband  in  lieu  of  Mr,  John  Addy.     I  think 
it  right  at  the  same  time  to  inform  you  that  as  such  trustee 
your  husband  will  have  full  control  of  the  f unds^  and  can 
do  as  he  likes  with  them,  unless  some  measures  are  taken, 
such  as  the  appointment  of  himself  jointly  with  another,  to 
prevent  his  domg  so,  and  which  I  shall  be  happy  to  receive 
any  instructions  from  you  to  carry  out,  if  you  desire  it.     I 
have  been  thus  particular  in  the  matter  as  I  think  it  my  duty 
to  inform  you  of  what  the  consequences  of  the  appointment 
might  be,  and  that  you  may  act  with  that  which  I  think  yon 
are  entitled  to,  namely,  a  full  knowledge  of  the  facts  and 
circumstances  attending  such  sole  appointment.    Awaiting 
your  reply, 

"  I  am  dear  Madam,  yours  faithfully, 

"W.  B.  Preston.^' 

Mrs.  Barnes  wrote  to  Mn  Preston  in  reply,  as  f oUows : 

^*14th  March,  1857, 
"Dear  Sir, — In  reply  to  your  letter  to  me  of  yesterday's 
date,  I  am  fully  aware  of  the  proposed  arrangement  of  ap- 
pointment of  my  husband  as  trustee  in  the  place  of  Mr.  John 
Addy,  under  the  will  of  my  late  father,  which  it  is  my  wish 
and  desire  should  be  carried  out. 

*'I  am,  dear  Sir,  yours  respectfully, 

''Ann  Barnes/' 
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Thereupon  Mr.  Preston  perused  and  approved  of  the  draft 
deed  of  appointment  on  behalf  of  Barnes  and  his  wife,  and 
of  the  draft  deed  of  indemnity  on  behalf  of  Barnes,  and  re- 
turned the  drafts  to  *Mr.  Duffield.  Mr.  Duffield  sent  [249 
them  back  to  Preston,  and  requested  him  to  get  them  en- 
grossed for  execution.  The  deeds  were  shortly  afterwards 
executed  by  Mr.  and  Mrs.  Barnes  at  the  office  of  Mr.  Pres- 
ton, and  then  taken  away  by  Barnes,  who  paid  Mr.  Preston 
£26  (of  which  about  JBIO  were  costs  out  of  pocket)  in  respect 
of  his  costs,  relating  to  the  perusal,  approval,  and  execution 
of  the  deeds. 

J.  W.  Addy  and  his  wife  had  no  issue,  and  they  had  from 
time  to  time  received  the  whole  of  their  share  of  the  estate. 

With  respect  to  the  transfer  of  the  funds  which  represented 
the  share  of  Mrs.  Barnes  and  her  children  into  the  sole  name 
of  Barnes,  it  was  proved  that  on  the  Slst  of  March,  1867,  J. 
W.  Addy  met  Mr.  Duffield  by  appointment  at  his  agent's, 
for  the  purpose  of  going  to  a  broker's  to  sell  out  so  much 
stock  as  would  pay  the  trustees'  costs  of  the  arranged  suit, 
and  also  some  of  Mrs.  Barlow's  stock  which  had  not  been 
paid  over  to  her  or  her  trustees.  ]^mes  met  them,  having 
neard  of  the  appointment,  and  insisted  on  accompanying 
them  to  the  brokers.  Mr.  Duffield  introduced  J.  W.  Addy 
to  the  brokers,  as  the  vendor  of  so  much  of  the  stock  only 
as  was  specifically  required  for  the  payment  of  the  costs  and 
the  other  purposes  above  mentioned ;  but  in  no  way  inter- 
fered furtner  in  the  'matter.  J.  W.  Addy  then  completed 
the  transfer,  on  his  own  responsibility,  of  the  share  of  Mrs. 
Barnes  and  her  children,  viz.,  of  the  sum  of  £2,074 17^.  8d.  £S 
per  cent,  consols,  into  the  sole  name  of  Barnes.  The  sum  so 
transferred  was  the  residue  of  the  sum  of  £2,140  Bs.  6d.  like 
stock,  after  deducting  £66  7^.  lOd.,  the  one- third  of  the  trus- 
tees' costs  of  the  Barnes'  suit,  and  payable  out  of  Mrs. 
Barnes'  share,  as  agreed  upon  at  the  meeting  of  the  4th  of 
March,  1867. 

On  the  1st  of  April,  1857,  H.  N.  Barnes  sold  out  the  same 
sum  of  £2,074 17^.  8A,  and  used  the  proceeds  in  his  busi- 
ness. He  became  bankrupt  on  the  26tn  of  February,  1858, 
and  obtained  his  certificate  on  the  8th  of  February,  1869. 
He  did  not«prove  as  trustee  for  the  £2,074  17*.  8d.  consols 
in  the  bankruptcy.  Some  dividend  was  paid  under  the  bank- 
ruptcy ;  but  no  estate  was  left,  or  recoverable  in  any  way, 
when  this  suit  was  instituted. 

The  bill  prayed  for  a  declaration  that  the  the  appointment 
of  Barnes  as  the  sole  trustee  of  the  testator's  will  was  a 
breach  of  *duty  and  trust  on  the  part  of  J.  W.  Addy,  [250 
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and  a  fraud  upon  the  power  to  appoint  new  trustees  con- 
tained in  the  will ;  that  such  appointment  should,  if  neces- 
sary, be  declared  void,  and  set  aside ;  that  the  transfer  made 
by  J.  W.  Addy  into  the  name  of  Barnes  as  such  newly  ap- 
pointed sole  trustee,  was  not  only  a  breach  of  trust  and  duqr 
on  the  part  of  J.  W.  Addy.  but  also  a  fraud  on  the  part  of 
J.  W.  Addy  and  Mr.  Dumeld  and  Mr.  Preston,  and  that 
J.  W.  Addy  and  Mr.  Duffield  and  Mr.  Preston  were  liable 
and  bound  to  answer  for  and  make  good  the  sum  of  £2,140 
5^.  6e2.  £3  per  cent,  consols,  and  also  the  amount  of  the  div- 
idends which  would  have  accrued  and  become  due  upon  or 
in  respect  of  the  same  sum,  in  case  it  had  not  been  transfer- 
red to  Barnes ;  for  all  necessary  and  proper  accounts ;  and 
that  the  defendants  might  be  respectively  comi)elled  to  pay 
all  the  costs  of  and  consequent  upon  this  suit. 

J.  W.  Addy  died  on  the  20th  of  March,  1872.  His  widow 
took  out  administration  to  his  estate,  and  the  suit  was  re- 
vived against  her. 

The  V  ice-Chancellor  dismissed  the  bill  with  costs  against 
Mr.  Duffield  and  Mr.  Preston,  but  declared  that  J.  W.  Addy's 
estate  was  liable  to  replace  the  fund  which  had  been  lost, 
and  directed  that  if  the  administratrix  did  not  admit  assets 
the  accounts  of  his  estate  should  be  taken,  and  his  assets 
applied  in  a  due  course  of  administration.  From  this  de- 
cree, so  far  as  it  dismissed  the  bill  against  Mr.  Duffield  and 
Mr.  Preston,  the  plaintiffs  appealed. 

Mr.  OreenCy  Q.C.,  and  Mr.  BiUon^  for  the  appellants: 
The  only  question  now  before  the  court,  is  as  to  the  liability 
of  the  two  solicitors  who  were  employed.  There  was  a 
breach  of  trust  in  transferring  the  fund  to  Barnes,  indepen- 
dently of  his  subsequent  breach  of  trust  in  appropriating  it 
to  his  own  use.  It  was  a  threefold  breach  of  trust ;  first,  in 
appointing  a  single  trustee ;  secondly,  in  transferring  of  the 
stock  into  his  sole  name ;  and  thirdly,  in  dividing  the  fund 
so  that  there  should  be  a  separate  trustee  for  each  part. 
Mr.  Preston,  by  his  own  letter,  shows  that  he  was  alive  to 
the  danger  of  this  course,  and  he  ought  to  have  declined  to 
undertake  the  business  rather  than  to  assist  in  the  perpetra- 
tion of  the  breach  of  trust.  Mr.  Duffield' s  case  was  still 
worse,  because  he  prepared  the  appointment  of  new  trustees 
251]  *and  the  indemnity.  Altnough  he  did  not  know  of 
Barnes'  intended  misappropriation  of  the  fund,  he  assisted 
him  to  commit  the  breach  or  trust,  and  must  be  held  liable 
for  the  consequences  of  his  conduct:  Lee  v.  Sankeyi^).  At 
all  events,  tlie  two  solicitors  ought  to  pay  the  costs  of  the 

{»)  Law  Rep.,  16  Eq.,  204. 
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suit  which  has  been  rendered  necessary  by  their  conduct.  It 
is  true  that  the  court  discourages  persons  being  made  par- 
ties merely  for  the  sake  of  maEing  them  pay  costs ;  bul;  in 
this  case  substantial  relief  was  sought  against  these  defen- 
dants :  Bennet  v.  Vade  Q) ;  J^ler  v.  If^ler  (*) ;  Bowles  v. 
Stewart  {*).  / 

Mr.  lAndley,  Q.C.,  and  Mr.  Begg^  for  Mr.  DuflSeld;  ?ind 
Mr.  W.  Pearson^  Q.C.,  for  Mr.  Preston,  were  not  called  on. 

Mr.  B.  B.  Rogers^  for  J.  W.  Addv's  administratrix. 

Loud  Selborne,  L.  C.  :  It  is  equally  important  to  maintain 
the  doctrine  of  trusts  which  is  established  in  this  court,  and 
not  to  strain  it  by  unreasonable  construction  beyond  its  due 
and  proper  limits.  There  would  be  no  better  mode  of  un- 
dermining the  sound  doctrines  of  equity  than  to  make  un- 
reasonable and  inequitable  applications  of  them. 

Now  in  this  case  we  have  to  deal  with  certain  persons  who 
are  trustees,  and  with  certain  other  persons  who  are  not 
trustees.  That  is  a  distinction  to  be  borne  in  mind  through- 
out the  case.  Those  who  create  a  trust  clothe  the  trustee 
with  a  legal  power  and  control  over  the  trust  property,  im- 
jjosing  on  him  a  corresponding  responsibility.  That  respon- 
sibility may  no  doubt  oe  extended  in  equity  to  others  who 
are  not  properly  trustees,  if  they  are  found  either  making 
themselves  trustees  de  son  tort^  or  actually  participating  in 
any  fraudulent  conduct  of  the  trustee  to  the  injury  of  the 
cestui  qtce  trust  But,  on  the  other  hand,  strangers  are  not 
to  be  made  constructive  trustees  merely  because  they  act  as 
the  agents  of  trustees  in  transactions  within  their  le^al  pow- 
ers, transactions,  perhaps  of  which  a  court  of  equity  may 
disapprove,  unless  those  agents  receive  and  become  charge- 
able with  some  part  of  the  trust  *property,  or  unless  [252 
they  assist  with  knowledge  in  a  dishonest  and  fraudulent 
design  on  the  part  of  the  trustees.  Those  are  the  principles, 
as  it  seems  to  me,  which  we  must  bear  in  mind  in  dealing 
with  the  facts  of  this  case.  If  those  principles  were  disre- 
garded, I  know  not  how  any  one  could,  in  transactions  ad- 
mitting of  doubt  as  to  the  view  which  a  court  of  equity 
might  take  of  them,  safely  discharge  the  oflSce  of  solicitor, 
of  banker,  or  of  agent  of  any  sort  to  trustees.  But,  on  the 
other  hand,  if  persons  dealing  honestly  as  agents  are  at  lib- 
erty to  rely  on  the  legal  power  of  the  trustees,  and  are  not 
to  have  the  character  of  trustees  constructively  imposed  upon 
them,  then  the  transactions  of  mankind  can  safely  be  carried 
through ;  and  I  apprehend  those  who  create  trusts  do  ex- 
pressly intend,  in  tne  absence  of  fraud  and  dishonesty,  to 

(')  2  Atk.,  324.  (')  3  Benv.,  650.  (*)  1  Sch.  A  F-ef.,  209. 
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exonerate  such  agents  of  all  classes  from  the  responsibilities 
wWcIl  are  expressly  incumbent,  by  reason  of  the  fiduciary 
relation,  upon  the  trustees. 

Now,  what  is  there  in  this  case  to  make  either  of  these  two 
solicitors  responsible  as  a  constructive  trustee  for  the  breaches 
of  trust  which  were  in  fact  committed  by  Mr.  Barnes,  and 
lor  which  Mr.  Addy  was  also  responsible  i  The  facts  appear 
to  be  neither  more  nor  less  than  these :  that  Mr.  Duflleld  nad, 
on  the  part  of  Mr.  Addy,  prepared  an  instrument  appointing 
Mr.  Barnes  to  be  trustee  of  what  I  may  call  the  Barnes'  share 
ot  a  certain  trust  fund,  ot  which  Mr.  Addy  was  at  that  time 
sole  trustee,  and  that  he  afterwards  introduced  Mr.  Addy  to 
a  broker  for  the  purpose  of  the  sale  of  a  part  of  the  trust 
fund  which  was  sold  lor  the  payment  of  certain  costs.  That 
is  the  case  as  against  Mr.  Duffield.  As  against  Mr.  Preston, 
the  case  is  simply  that  he,  as  the  solicitor  of  Mr.  Barnes, 
perused  and  approved  the  instrument  by  which  Mr.  Barnes 
was  to  be  appointed  a  trustee  of  the  Barnes'  share  of  the  trust 
property  in  Mr.  Addy's  place. 

To  take  the  latter  case  first,  what  are  the  principles  on 
which  Mr.  Preston  can  be  held  responsible  for  that )  There 
is  not  the  slightest  trace  whatever  of  knowledge  or  suspicion 
on  his  part  of  an  improper  or  dishonest  design  in  the  trans- 
action. There  was  notmng  to  lead  him  to  suppose  that  Mr. 
Barnes,  when  he  had  been  so  appointed  a  trustee  (assuming 
the  appointment  to  be  followed  up  by  a  transfer,  which  was 
253]  after  all  a  thing  made  neither  more  *easy  nor  less  easy 
by  what  Mr.  Preston  did),  intended  to  sell  out  the  fund  and 
put  the  money  into  his  own  pocket.  He  was  called  in  as  a 
solicitor  to  approve  a  form  of  deed  which  a  person  having 
the  legal  power  proposed  to  execute.  That  was  not  quite  a 
correct  thing  to  do  on  the  part  of  the  person  having  the  legal 
power,  but  no  authority  has  been  cited  to  show  that  a  soli- 
citor would  be  responsible  in  such  a  case ;  and  if  we  were  to 
hold  that  he  became  a  constructive  trustee  by  the  prepara- 
tion of  such  a  deed,  never  having  at  any  moment  of  time 
had  any  part  of  the  trust  fund  in  his  possession,  and  not  hav- 
ing enabled  any  one,  who  otherwise  might  not  have  had  the 
power,  to  commit  a  breach  of  trust,  we  should  be  acting  not 
only  without  authority,  but,  as  I  fully  believe,  against  au- 
thorities which  might  have  been  referred  to,  and  making  it 
nearly  impossible  for  any  person  safely  to  act  as  a  solicitor 
for  any  retiring  trustee  or  any  incoming  trustee,  unless  he 
takes  upon  himself  the  office  of  a  court  of  equity,  and  satis- 
fies himself  that  there  is  nothing  which  can  by  any  possi- 
bility be  called  in  question  in  any  part  of  the  transaction. 
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I  am  not  prepared  to  hold  that  a  solicitor  is  imder  an  j  such 
responsibility,  and  as  to  Mr.  Preston,  I  entirely  concur  with 
the  Vice-Chancellor,  who  did  not  think  it  necessary  to  hear 
the  defendant's  counsel. 

The  case  as  to  Mr.  Duffield,  when  carefulljr  examined, 
goes  very  little  beyond  that,  and  not  at  all,  I  think,  beyond 
it  in  anything  material  to  the  alleged  equity.  In  addition 
to  the  settlement  for  Mr.  Addy,  the  proposed  appointor,  of 
the  appointment  of  Mr.  Barnes  as  a  trustee,  he  also  prepared 
a  deed  of  indemnity  to  be  executed  by  Barnes  to  Addy ; 
and  he  admits  that  he  was  aware  that,  as  a  general  rule,  it 
was  not  a  safe  thing  for  a  trustee  to  transfer  a  trust  fund  to 
a  single  new  trustee,  however  regularly  appointed,  and 
therefore  he  advised  his  client  against  it.  He  says  he  ad- 
vised against  it  from  the  beginning  to  the  end,  on  that 
ground  and  that  principle,  not  at  all  apprehending,  and 
having  no  reason  k>  apprehend,,  any  dishonest  purpose  on 
the  part  of  either  Addy  or  Barnes,  and  he  advised  his  client, 
if  he  did  make  a  transfer,  to  have  a  deed  of  indemnity.  I 
confess  I  cannot  see  how  upon  those  grounds  we  could  hold 
him  a  constructive  trustee,  and  liable  for  a  breach  of  trust, 
by  either  Barnes  or  Addy,  unless  we  were  prei)ared  to  go 
the  length  of  saying  that  m  every  case  in  which,  a  doubtful 
transaction  *being  contemplated  between  trustee  and  [254 
cestui  qv^  trusty  a  deed  or  indemnity  is  provided  to  make 
the  trustee  safe,  the  solicitor  who  prepares  the  deed  is  him- 
self liable ;  because,  in  every  sucn  case,  the  same  circum- 
stances in  principle  must  occur ;  namely,  that  it  is.  apparent 
that  the  transaction  may  not  be  authorized  by  the  terms  of 
the  trust,  and  that  a  court  of  equity  may  hold  the  trustee 
liable ;  and  for  that  reason  he  takes  an  indemnity.  It  would 
be  an  alarming  doctrine  if  we  were  to  lay  down,  assuming 
honesty  of  purpose  and  the  absence  of  fraud,  that  the  solici- 
tor is  in  such  a  case  made  a  constructive  trustee ;  and  we 
are  not  going  to  be  the  first  iudges  to  lay  down  that  doc- 
trine, it  certainly  not  having  been  laid  down  by  any  of  our 
predecessors. 

Now,  ought  or  ought  not  Mr.  Duffield,  (for  as  to  Mr. 
Preston  there  is  really  no  question),  from  the  circumstances 
of  the  case,  to  be  held  to  have  been  aware  that  something 
wrong  was  intended  1  There  is  not  a  scintilla  of  evidence 
that  ne  was  aware  of  anything  of  the  kind.     He  swears 

Sositively  that  he  was  not,  as  does  Mr.  Preston,  and  Mr. 
.ddy  swears  the  same.  The  facts  appear  to  be  these  [his 
lordship  then  referred  to  the  facts  which  are  stated  above, 
and  continued :] 

8  Eng.  Rep.  108 
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All  these  circumstances,  and  Ms  own  honest  advice  to  his 
client,  pointing  out  the  risk  and  the  dangers,  and  recom- 
mending that  tne  transaction  should  not  proceed,  prove  that 
he  thought  that  was  all  which  he,  as  solicitor,  was  bound 
to  do.  He  did  not  think  he  incurred  responsibility  by  set- 
tling the  form  of  the  deed,  which,  after  all,  did  not  increase 
the  power  of  Mr.  Addy,  who  was  then  sole  trustee,  to  com- 
mit a  breach  of  trust.  We  cannot  consistently  with  the 
evidence,  or  with  justice,  or  reason,  disbelieve  Mr.  Duffield, 
when  he  says  he  never  knew  nor  suspected  any  dishonest 

gurpose,  or  believe  that  any  actual  fraud  would  result 
•om  what  was  done ;  and  if  that  be  a  true  interpretation 
of  the  facts,  I  certainly,  for  one,  am  unable  to  hold  him  re- 
sponsible. 

With  respect  to  the  receipt  of  the  money,  he  received 
nothing  except  two  sums,  one  which  belonged  to  the  Barlow 
family,  and  on  which  nothing  turns,  and  tne  other  a  part  of 
the  aggregate  trust  fund,  before  division,  of  which  a  third 
came  from  the  Barnes'  share,  representing  £65 ;  and  it  is 
said  he  is  to  be  charged  with  that  (though  he  did  not  retain 
255]  OT  use  for  his  own  benefit  a  single  *shilling  of  that 
money)  because  the  authority  of  the  trustees  to  apply  that 
money  in  the  payment  of  certain  costs  of  a  previous  suit, 
which  had  been  compromised,  was  not  obtained  from  this 
court.  Now  the  trustee,  Mr.  Addy,  was,  as  I  have  said,  at 
that  time,  beyond  question,  the  legal  owner  of  the  fund. 
He  and  Mr.  Clark,  the  deceased  trustee,  had  a  right,  by  the 
terms  of  the  will,  to  be  indemnified  against  all  costs  prop- 
erly or  reasonablv  incurred  in  connection  with  the  trust. 
These  costs  had  oeen  incurred  in  a  suit  brought  against 
them  in  the  name  of  the  present  plaintiffs,  the  fiarnes  chil- 
dren, by  a  next  friend  under  the  advice  of  Mr.  Parker,  the 
family  solicitor,  which  suit,  having  proceeded  to  a  certain 
extent,  had  been  compromised  on  the  terms  that  all  three 
shares  of  this  fund,  the  Barlow  share,  the  Barnes  share,  and 
the  Addy  share,  should  bear  their  proportion  of  the  trus- 
tees' costs.  The  trustee,  Addy,  autnorized  the  sale  for  that 
purpose  and  that  application  of  the  money,  and  it  was  so 
applied ;  and  I  am  most  clearly  of  opinion,  first  of  all,  that 
there  is  nothing  before  us  to  show  that  such  an  application 
was  improper  on  the  part  of  Mr.  Addy,  the  trustee ;  but, 
secondly,  that  if  it  had  been,  the  solicitor  could  not  possibly 
have  been  held  on  that  account  responsible.  Then  it  is  said 
that  if  we  do  not  find  these  gentlemen  answerable  for  the 
money,  we  ought  to  charge  them  with  costs.  I  repeat  what 
I  saicl  during  the  argument,  that  I  have  been  under  the  im- 
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!)ression,  and  I  hope  the  impression  will  go  abroad,  that  of 
ate* years  the  court  has  set  its  face  against  solicitors  or 
others,  who  are  properly  witnesses,  and  who  are  not  charge- 
able with  any  part  of  the  relief  prayed,  parties  to  suits  with 
a  view  of  charging  them  with  costs  alone.  I  know  no  prin- 
ciple on  which  they  can  be  charged  and  made  parties  for 
that  purpose,  unless  other  and  further  relief  miffht  also  be 
given  against  them.     In  this  case  we  have  hela  that  these 

fentlemen  are  not  so  chargeable ;  and  on  all  these  grounds 
am  clearly  of  opinion  that  the  decree  of  the  Vice-Chancel- 
lor  must  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.:  I  am  entirely  of  the  same  opin- 
ion. I  desire  to  add  that  I  most  cordially  concur  in  the 
general  principle  with  which  the  Lord  Chancellor  began  his 
judgment.  I  have  long  thought,  and  more  *than  once  [256 
expressed  my  opinion  from  this  seat,  that  this  court  nas  in 
some  cases  gone  to  the  very  verge  of  justice  in  making  good 
to  cestuis  qvs  trust  the  consequences  of  the  breaches  of  trust 
of  their  trustees  at  the  expense  of  persons  perfectly  honest, 
but  who  have  been,  in  some  more  or  less  degree,  injudi- 
cious. I  do  not  think  it  is  for  the  good  of  cestuis  que 
trusty  or  the  good  of  the  world,  that  those  cases  should  be 
extended. 

With  regard  to  what  was  said  by  the  Lord  Chancellor  on 
the  subject  of  costs,  the  Vice-Chancellor,  in  his  judgment  in 
the  court  below,  said  that :  "  With  a  view  to  discouraging, 
as  far  as  possible,  suits  of  this  nature  against  solicitors,  I 
shall  dismiss  the  bill  against  him  also  with  costs."  I  en* 
tirely  concur  with  his  desire  to  discourage  such  suits. 

Sir  G.  Mellish,  L.J.:    I  entirely  concur. 

Solicitor  for  the  plaintiffs :    Mr.  R.  A,  Westhrook. 
Solicitors  for  the  defendant  Addy :  Messrs.  Olynes  &  Son. 
Solicitors  for  the  defendant  Dumeld :    Messrs.  Duffleld  <fe 
Bruty. 
Solicitor  for  the  defendant  Preston :  Mr.  W.  R,  Preston. 
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[Law  Reporta^  9  Chancery  Appeals,  271.] 
L.JJ.,  Jan.  2a,  80;  Feb.  18, 1874. 

27 1]  *-Er  parte  Izabd.    In  re  Cook. 

Btmkrupley^Aiaiffninenl  of  aU  Debtonf  Property — Previ9ua  Agreement  to  giee  mn 
AuignmetU  on  Dmumd^-BUU  of  Sale  Ad — Bankruptcy  Ad,  1869,  «.  6. 

Two  traders,  brothers,  obtained  advances  amonnthiff  to  £600  from  their  firther  and 
brother  in  various  sums,  and  in  1870,  on  the  last  advance  of  £260  they  signed  aa 
agreement  that  they  woald,  on  demand,  assign  the  lease  of  their  premises"  and  their 
business,  stock-in-trade,  and  book  debts  to  l£e  creditors,  with  a  proviso  that  if  they 
abould  repay  the  sums  advanced  the  agreement  should  be  void,  but  if  they  should  ful 
to  do  so  a  valuation  should  be  made,  and  the  balance,  if  any,  should  be  paid  to  the 
debtors.  'At  the  same  time  the  lease  was  deposited  with  the  same  creditors  as  a  seco- 
rxty  for  the  due  performance  of  the  agreement  In  1878  the  debtors  became  embar- 
rassed, and  the  creditors  demanded  tke  execution  of  an  assignment  in  pursuance  of 
the  agreement,  vrhich  was  accordingly  executed,  and  the  balance  of  the  valuation  of 
the  property,  amounting  to  £128,  was  paid  to  the  debtors.  The  assignment  included 
substantially  the  whole  of  the  debtors'  property,  and  the  creditors  took  possession  of 
it  forthwith.  A  few  days  afterwards  tne  debtors  filed  a  petition  for  liquidation,  and 
the  trustee  applied  to  have  the  deed  of  assignment  of  1878  declared  void: 

Heldt  that  tbe  agreement  of  1870  became  a  binding  security  on  demand  being 
made,  and  that  the  assignment  of  1873,  being  based  upon  it,  was  valid. 

This  was  an  appeal  by  the  trustee  of  William  Cook  and 
John  Cook,  liq^uidating  debtors,  from  an  order  of  Mr.  Regis- 
trar Mrtrray,  sitting  as  Chief  Judge. 

In  the  month  of  May,  1868,  the  debtors,  who  were 
brothers,  purchased  from  a  Mr.  Wilson  the  business  of  a 

frocer  carried  on  in  West  Street,  Reading.  On  the  8th  of 
72]  November,  1868,  their  father,  *Aaron  Cook,  advanced 
them  the  sum  of  £80,  and  on  the  8th  of  November,  1868,  the 
further  sum  of  £170.  On  the  11th  of  July,  1870,  Robert 
Cook,  a  brother  of  the  debtors,  advanced  them  £100,  and  on 
the  4th  of  August,  1870,  the  further  sum  of  £150. 

On  the  29th  of  August,  1870,  a  written  agreement  between 
the  debtors  and  Aaron  Cook  and  Robert  Cook  was  signed. 

The  agreement  recited  that  A.  Cook  and  R.  Cook  had 
previously  advanced  to  W.  Cook  and  John  Cook  the  sum 
of  £600  and  upwards,  for  the  purpose  of  enabling  thera  to 
carry  on  their  business,  at  interest  at  the  rate  of  £6  per  cent 
per  annum,  and  that  W.  Cook  and  J.  Cook  required  further 
advances  for  the  purpose  aforesaid  and  to  enlarge  their 
trade ;  and  it  was  thereby  agreed  that  the  said  William  and 
John  Cook  would,  on  demand,  assign  the  business  then  car- 
ried on  by  them  to  the  said  Aaron  and  Robert  Cook,  to- 
gether witn  the  lease  of  the  premises  occupied  by  thera,  apd 
in  which  the  same  business  was  then  earned  on  (which  said 
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lease,  by  way  of  equitable  charge  to  secure  the  due  obser- 
vance of  that  agreement,  was  then  deposited  with  Aaron  and 
Robert  Cook,  or  one  of  them),  as  also  the  fixtures,  stock, 
and  utensils  in  trade,  together  with  the  book  debts,  so  that 
the  said  Aaron  and  Robert  Cook,  or  one  of  them,  might  be 
able  to  carry  on  the  said  business  either  in  their  name  or 
that  of  one  of  them,  or  in  the  name  of  the  said  W.  and  J. 
Cook :  Provided,  nevertheless,  that  if  the  said  W.  and  J. 
Cook  should  repay  the  said  sum  of  £500  and  interest,  and 
also  such  further  advances  as  might  be  made  in  pursuance 
of  that  agreement,  with  interest  at  the  like  rate,  the  agree- 
ment should  be  void ;  but  should  the  said  W.  and  J.  Cook 
be  unable  or  unwilling  to  repay  the  amounts  aforesaid,  then 
an  inventory  and  valuation  of  the  premises  should  be  taken 
in  such  manner  as  the  parties  thereto  should  mutually  agree, 
and  in  default  thereof  by  valuers  on  each  side,  or  their 
umpire,  the  payment  of  such  purchase-money  and  valua- 
tion, or  balance  thereof  (if  any),  to  be  made  in  the  maimer 
agreed  on  by  the  parties  thereto,  or  otherwise  upon  valua- 
tion according  to  the  custom  of  the  trade.  It  was  also 
agreed  that  Aaron  and  Robert  Cook  should  employ,  in  the 
conduct  and  management  of  the  business  the  said  W .  and  J. 
Cook,  or  one  of  them,  at  a  salary. 

On  the  31st  of  December,  1870,  the  lease  of  the  premises 
was  *obtained  from  the  landlord,  and  was  deposited  [273 
by  the  debtors  with  their  father.  Robert  Cook,  shortly  after 
tne  making  of  the  agreement,  entered  into  the  service  of  his 
brothers  at  a  salary,  and  continaed  in  their  service  until  the 
6th  of  April,  1873.  In  March,  1873,  the  affairs  of  the 
debtors  became  embarrassed,  and  some  writs  were  served 

XD  them.  Robert  Cook  informed  his  father  that  he  was 
id  executions  would  be  levied  upon  the  goods  on  the 
premises.  They  consulted  Mr.  Mortimer,  the  family  soli- 
citor, and  by  his  advice  a  demand  in  writing  requiring  the 
debtors  to  execute  an  assignment  of  their  property  in  pur- 
suance of  the  agreement  of  the  29th  of  August,  1870,  was 
served  upon  them.  On  the  4th  of  April,  1873,  Mr.  Robert 
Churchman,  who  was  the  valuer  who  nad  valued  the  stock- 
in-trade  when  the  debtors  purchased  it,  by  the  direction  of 
Mr.  Mortimer  made  a  valuation  of  the  property  to  be 
conveved  at  the  sum  of  £683  10*.  The  deot  and  interest 
then  due  to  Aaron  Cook  and  Robert  Cook  amounted  to  £560. 
Accordingly,  on  the  5th  of  April  Aaron  Cook  and  Robert 
Cook  paid  to  the  debtors,  in  cash,  the  balance  of  £123  105., 
and  by  a  deed  of  that  date,  in  consideration  of  that  sum 
and  of  the  said  sum  of  £660,  the  debtors  assigned  to  Aaron 
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Cook  and  Robert  Cook  the  lease  of  the  premises,  and  also 
the  fixtures,  stock,  and  utensils  in  trade  and  book  debts, 
being  in  fact  the  whole  of  their  property  with  the  exception 
of  furniture  of  the  value  of  £30.  Aaron  Cook  and  Robert 
Cook  afterwards  paid  the  debtors  £30  for  the  furniture. 

At  the  time  tne  deed  was  executed  possession  of  the 
premises  and  of  the  stock  contained  therein  was  given  by 
the  debtors  to  Aaron  and  Robert  Cook,  and  shortly  after- 
wards a  circular  was  sent  to  the  wholesale  firms  who  were 
the  principal  creditors  of  the  debtors,  informing  them  that 
the  business  had  been  bought  by  Aaron  and  Robert  Cook. 
The  debtors  disposed  of  the  £123  10^.  and  the  £30  by  pay- 
ing two  of  their  creditors,  and,  on  the  16th  of  April,  1873, 
presented  a  petition  for  liquidation,  stating  their  assets  to  be 
nil  and  their  debts  to  be  £1,833. 

With  respect  to  the  circumstances  under  which  these  ad- 
vances were  made,  the  result  of  the  evidence  was  that  the 
Bums  of  £80  and  £170  were  advanced  hj  Aaron  Cook  on  a 
verbal  promise  that  the  debtors  should  give  him  a  security 
274]  by  deposit  of  the  lease  of  their  *premises ;  and  that  in 
July,  1870,  it  was  agreed  between  all  parties  that  Robert 
Cook  should  advance  £260  to  his  brcrthers,  and  that  they 
should  give  him  and  Aaron  Cook  a  joint  security  on  the 
lease,  and  also  on  the  goodwill  and  stock-in-trade  of  the 
business.  In  pursuance  of  this  agreement  they  executed 
the  agreement  of  the  29th  of  April,  1870. 

Under  these  circumstances  the  trustee  applied  to  the  Reg- 
istrar, acting  as  Chief  Judge,  for  an  oraer  declaring  tiie 
deed  of  the  6th  of  April,  1873,  to  be  void  as  against  the 
creditors.  The  Registrar  refused  to  make  the  order,  and  the 
trustee  appealed  from  his  decision. 

Mr.  De  OeXy  Q.C.,  and  Mr.  Firday  Knight^  for  the  ap- 
pellant :  The  assignment  of  the  5th  of  April,  1873,  which 
comprised  all  the  debtor's  property,  was  in  consideration  of 
a  past  debt.  There  was,  indeed,  a  fresh  payment  of  £123, 
but  that  is  not  enough  to  support  the  transaction.  The  re- 
spondents rely  on  the  agreement  of  the  29th  of  August, 
1870 ;  but  that  was  also  in  consideration  of  an  antec^ent 
debt.  It  is  true  that  there  is  some  evidence  of  a  previous 
verbal  promise  to  give  security,  but  it  was  only  to  give  some 
security,  without  specifying  what,  which  is  not  sufficient. 
Again,  the  agreement  was  also  to  give  a  bill  of  sale  '^  on 
demand."  Ii  it  had  any  eflfect  at  all,  it  ought  to  have  been 
registered  as  a  bill  of  sale  ;  but  it  was,  in  truth,  only  an 
agreement  that  if  the  debtors  got  into  difficulties,  they  would 
at  the  last  moment  give  their  creditors  a  bill  of  sale,  which 
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is  a  fraudulent  agreement :  Bx  parte  FUTier  (*) ;  Ex  parte 
Cohen  ( ) ;  Ex  parte  Pearson  (*). 

Mr.  Itoxhurg\  Q.C.,  and  Mr.  CoU^  for  the  creditors :  The 
advances  were  made  by  both  creditors,  at  all  events  by 
Robert  Cook,  on  the  faitn  of  the  deposit  of  the  lease  and  of 
a  security  on  the  goodwill  and  fixtures.  The  agreement  of 
August,  1870,  did  not  operate  as  an  assignment  of  the  chat- 
tels when  it  was  executed,  but  it  did  as  soon  as  a  demand 
was  made.  It  then  became  a  suflScient  agreement  to  sup- 
port the  assignment  of  1873.  The  agreement  was  one  which 
could  have  been  enforced  in  eq^uity  *and  the  assign-  [275 
ment  was  in  strict  conformity  with  it.  The  appellant  treats 
the  assignment  as  a  security,  and  the  paj^ment  of  £123  to  the 
debtors  as  an  advance  to  them.  It  was,  in  fact,  a  sale  to  the 
creditors,  and  the  money  paid  was  the  cash  balance  due  to 
debtors.  There  is  no  case  where  a  hoTia  fide  sale,  followed 
by  the  creditor  taking  possession,  has  been  set  aside  :  Hut- 
ton  V.  Crutwell  Q ;  Soiriax  v.  BtLxton  (*) ;  Mercer  v.  Peter- 
son (•) ;  Holroya  v.  Marshall  (^). 

Mr  Be  Oex^  in  reply. 

Feb.  13.  Sir  G..Melli8H,  L.J.,  now  delivered  the  judg- 
ment of  the  court.  After  stating  the  facts  of  the  case,  as 
narrated  above,  his  lordship  continued  :  On  the  part  of 
the  appellant  it  was  contended  that  the  deed  of  the  5th  of 
April,  1873,  was  an  act  of  bankruptcy,  as  an  assignment 
of^  all  the  debtors'  property  for  a  past  consideration,  the 
£123  \0s.  and  the  £30  not  being,  under  the  circumstances,  a 
substantial  exception ;  and  Ex  parte  Fisher  (')  was  relied 
on.  On  the  part  of  the  respondents  it  was  contended  that 
the  deed  of  tne  6th  of  April,  1873,  simply  carried  out  the 
previous  agreement  of  the  29th  of  August,  1870,  which  was 
a  valid  equitable  security,  and  could  not,  therefore,  be  an 
act  of  bankruptcy. 

I  will,  therefore,  first  consider  what  was  the  effect  of  the 
agreement  of  the  29th  of  August,  1870.  Now  by  that  agree- 
ment the  debtors  agree,  on  demand,  to  assign  to  Aaron  Uook 
and  Robert  Cook  the  property  mentioned  m  the  agreement, 
and  we  are  of  opinion  tnat  until  demand  no  right  to  the 

})roperty  agreed  to  be  assigned,  with  the  exception  of  the 
ease  which  was  deposited,  would  pass  either  at  law  or  in 
equitv.  We  think  that  it  was  intended  that  until  demand 
the  debtors  should  have  the  power  of  dealing  with  their 

(»)  Law  Rep.,  7  Ch.,  636.  (»)  Law  Rep.,  6  C.  P..  107 

(«)  Law  Rep.,  7  Ch.,  20.  («)  Law  Rep.,  8  Ex.,  104. 

(»)  Law  Rep.,  8  Ch.,  667.  0)  10  H.  L.  C,  191. 

{*)   1  E.  A  B.,  16.  (8)  Law  Rep.,  7  Ch.,  686. 
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property  in  anyway  they  pleased ;  when,  however,  a  demand 
of  an  assignment  was  once  made,  we  think  that  a  right  in 
equity  to  tne  property  agreed  to  be  assigned  as  a  security 
276]  *f  or  the  £600  and  interest  immediately  accrued.  It  was 
objected  that  the  agreement  was  an  agreement  for  a  sale  at  a 
valuation  to  be  made  by  a  valuer  to  be  agreed  upon,  and 
that  a  court  of  equity  has  no  means  of  granting  spe^c  per- 
formance of  such  an  agreement  We  are  of  opimon, 
however,  that  the  substance  of  the  agreement  is,  that  the 
respondents  should  *have  a  security  on  the  properhr  of  their 
debtors  for  a  debt,  and  that  the  valuation  is  merely  a  mode 
of  carrying  that  security  into  effect.  In  an  ordinary  mort- 
gage there  is  a  power  of  sale,  and  after  satisfying  debt)  in- 
terest, and  costs  by  the  sale,  the  mortgagee  is  to  pay  the 
surplus  to  the  mortgagor.  By  this  agreement  the  creditor, 
instead  of  selling  the  property,  is  to  have  it  valued,  and  to 
pay  any  surplus,  after  satisfying  the  debt  and  interest,  to 
the  debtors.  Assuming  that  a  court  of  equity  could  not 
carry  out  this  part  of  tne  agreement  if  the  parties  did  not 
agree  about  it,  that  ought  not  to  aflfect  the  security  of  tiiie 
creditors  on  the  property  of  their  debtors,  which  was  the 
main  object  of  the  agreement.  We  are  of  opinion,  there- 
fore, that  the  agreement  was,  after  demand,  a  valid  equitable 
security  upon  the  propertv  of  the  debtors,  unless  it  was  ren- 
dered invalid  either  by  tne  Bankruptey  Act  or  the  Bills  of 
Sale  Act.  Now  the  Bankruptcy  Act  could  not  aflfect  the 
validity  of  the  agreement  unless  we  hold  that  the  agreement 
itself,  either  immediately  it  was  executed  or  when  the  de- 
mand was  made,  was  in  substance  an  assignment  of  all  the 
debtors'  propertjr  for  a  past  consideration.  It  is  therefore 
necessary  to  consider  whether  the  agreementof  August,  1870, 
was  itself  given  as  a  security  for  a  past  debt,  or  was  given, 
on  the  whole  or  in  part,  for  a  bona  fide  substantial  advance 
made  at  the  time. 

Aaron  Cook,  in  his  affidavit,  says  that  before  he  advanced 
the  £260  his  sons  agreed  to  assign  to  him,  by  way  of  mort- 
gage, not  only  the  lease  of  their  premises,  but  also  the  good- 
will and  stock-in-trade  of  their  business.  His  sons  however, 
the  debtors,  do  not  support  this  statement,  but  only  mention 
the  lease  as  the  security  on  which  the  money  was  advanced, 
and  we  are  of  opinion  there  is  no  sufficient  evidence  of  any 
agreement  to  give  the  father  a  security  on  the  debtors'  stock- 
in-trade,  fixtures,  and  book  debte  before  his  money  was  ad- 
vanced. With  respect,  however,  to  the  £260  advanced  by 
Robert  Cook,  not  only  the  father  and  Robert,  but  the 
277]  Mebtors  also,  state  that  the  security  was  in  substance 
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agreed  upon  before  the  money  was  advanced ;  and  as  the 
agreement  of  the  29th  of  August,  1870,  was  actually  signed 
a  few  weeks  afterwards,  and  as  Robert,  a  young  man  iust  of 
age,  could  not  have  been  expected,  and  indeed  ougnt  not 
to  have  been  asked,  to  advance  a  sum  of  money  of  great 
importance  to  him  to  his  brothers  without  all  the  security 
he  could  get,  we  think  that  his  £250  ought  to  be  treated  as 
a  honafiae  substantial  advance  made  on  the  security  of  the 
agreement  of  the  29th  of  August,  1870.  Then  with  respect 
to  the  Bills  of  Sale  Act,  it  is  unnecessary  to  determine  whether, 
as  far  as  respects  the  goods  and  chattels  and  fixtures  com- 
prised in  it,  the  agreement  was  a  bill  of  sale  within  the  act 
(though  I  incline  to  think  that  it  was),  because  at  the  time 
the  petition  for  liquidation  was  presented  the  goods,  chattels, 
and  fixtures  were  not  in  the  possession  or  the  apparent  pos- 
session of  the  debtors.  We  are  of  opinion,  therefore,  that 
the  agreement  of  the  29th  of  August,  1870,  gave  the  respon- 
dents a  good  equitable  security  upon  all  the  property  of  the 
debtors  which  was  included  in  the  assignment  of  the  6th  of 
Ajjril,  1873 ;  and,  having  come  to  this  conclusion,  we  think 
it  is  impossible  to  hold  that  the  assignment  of  the  5th  of 
April,  1873,  was  itself  fraudulent  or  an  act  of  bankruptcy. 
If  that  assignment  had  never  be^n  executed,  and  all  thathad 
taken  place  on  the  5th  of  April  had  been  that  the  respon- 
dents had  paid  the  debtors  the  £123  10^.,  and  the  debtors 
had  given  possession  to  the  respondents  of  the  premises, 
stock-in-trade,  and  fixtures,  the  title  of  the  respondents  to 
the  property  under  the  a^eement  of  the  29th  of  August, 
1870,  woulo,  in  our  opimon,  have  been  good.  The  only 
effect  of  the  assignment  was  that  it  conveyed  to  the  respon- 
dents the  legal  estate  in  the  leasehold  premises  and  furnished 
a  record  of  the  completion  of  the  transaction.  The  beneficial 
interest  was  already  in  the  respondents.  Neither  was  the 
assignment  of  the  5th  of  April,  1873,  executed  for  the  pur- 
pose of  evading  the  Bills  of  Sale  Act  and  curing  the  defect 
caused  by  the  non-registration  of  the  agreement  of  the  29th 
of  August^  1870,  because  possession  of  the  property  conveyed 
was  given  at  the  same  time  the  deed  was  executed,  which 
alone  would  have  prevented  the  operation  of  the  Bills  of  Sale 
Act ;  and  this  distinguishes  the  present  case  from  *-Er  [278 
jparfe  Cohen  (*).  On  the  whole,  we  are  of  opinion  that  the 
judgment  of  the  Registrar  ought  to  be  affirmed,  but  as  the 
circumstacens  of  the  case  were  very  suspicious,  and  the 
creditors  were  entitled  to  have  them  fully  inquired  into,  and 
there  is,  as  we  were  informed,  absolutely  no  estate  at  all  out 

(»)  Law  Rep.,  7  Oh.,  20. 

8  Eng.  Rep.  109 
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of  which  to  pay  costs,  we  thmk  that  there  should  be  no  order 
as  to  the  costs  of  the  appeal,  and  that  the  deposit  should  be 
returned. 

Solicitors  for  the  appellant :  Messrs.  Weeks  &  Son, 
Solicitor  for  the  respondents  :  Mr.  T.  H.  Mortimore. 


[Law  Reports,  9  Chancery  Appeals,  279.] 
L.O.  and  L.JJ.,  Feb.  19,  1874. 

279]  *WiL80N  V.  Northampton  and  Banbuby  Junctiont 
Railway  Company. 

[1871     W.     146.] 
Sptdjic  Performicmo&^EreeUon  of  Worln — Damage*, 

A  railway  company  agreed  for  valuable  consideration  with  a  landowner  to  erecl» 
construct,  and  fit  up  a  station  on  pertain  lands  which  the^  had  bought  from  him. 
The  a^eement  contained  no  further  description  of  the  station,  nor  any  stipulations 
as  to  the  use  of  it  The  company  having  refused  to  erect  a  station  in  the  specified 
place,  and  substituted  one  at  a  distance  of  two  miles : 

Held  (affirming  the  decision  of  Boom,  V.C.),  that  the  case  was  one  in  which  justice 
could  be  better  done  by  an  inquiry  as  to  damages  than  by  a  decree  for  specific 
performance. 

This  was  an  appeal  hj  the^plaintiff  from  a  decree  of  Vice- 
Chancellor  Bacon  directing  an  inquiry  as  to  damages  in  lieu 
of  specific  performance. 

The  suit  was  for  specific  performance  of  an  agreement  by 
which  the  promoters  of  the  Northampton  and  Banbury 
Junction  Railway  Company,  in  consideration  of  the  with- 
drawal of  the  plaintifFs  opposition  to  their  bill  then  pend- 
ing before  Parliament,  agreed  to  erect  a  station  and  works 
upon  the  plaintiffs  land. 

In  1863  a  bill  was  introduced  into  Parliament  for  the  in- 
corporation of  a  company  for  the  purpose  oi  constructing 
a  railway  from  Banbuiy  to  Northampton.  The  proposed 
line  passed  through  a  freehold  estate  of  326  acres  which 
plaintiff  was  then  under  contract  to  purchase,  and,  believing 
that  the  railway  would  ruin  the  estate  as  a  residential  prop- 
erty, plaintiff  petitioned  the  House  of  Lords  against  the 
bill.  Negotiations  took  place  between  the  promoters  and 
plaintiff,  lor  the  purpose  of  inducing  him  to  withdraw  his 
opposition  to  the  bill,  which  negotiations  resulted  in  an  agree- 
ment, dated  the  6th  of  June,  1863,  between  the  promoters 
and  the  plaintiff,  by  which  it  was  provided  among  other 
things : 

1.  ''That  in  consideration  of  the  said  F.  P.  Wilson  with- 
drawing all  opposition  to  the  said  bill  and  the  same  passing 
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into  law,  the  said  company  incorporated  shall,  at  their  own 
cost,  in  a  good,  *sub8tantial,  and  workmanlike  manner,  [280 
erect,  fit  up,  and  construct  the  station,  arches,  crossings, 
and  other  works  specified  in  the  schedule  thereof  hereunder 
written." 

The  schedule,  so  far  as  related  to  the  station,  was  in  the 
following  words : 

^' A  station  to  be  made  on  Nos.  24,  25,  and  26,  parish  of 
Wappenham,  or  some  part  or  parts  thereof." 

In  pursuance  of  the  agreement  plaintiff  withdrew  his 
petition,  and  the  bill  passed  into  an  act,  by  which  the  com- 

Sany  were  incorporated  as  the  Northampton  and  Banbury 
unction  Railway  Company. 

The  comj)any  adopted  tne  agreement,  and  in  pursuance 
of  its  provisions  served  notice  to  treat  for  parts  of  the  plain- 
tiflPs  lands,  including  the  parcels  referred  to  in  the  schedule 
as  24,  25,  and  26.  Proceedings  were  taken  in  manner  pro- 
vided by  the  agreement  for  determining  the  compensation, 
and  in  March,  1865,  an  annual  rent-charge  of  £55  was 
awarded  by  plaintiff's  surveyor  as  compensation  for  the 
land  of  the  plaintiff  taken  by  the  company,  and  damage  and 
injury  sustained. 

The  company  took  possession  of  the  plaintiff's  land,  but 
the  line  was  not  proceeded  with  for  some  time.  Early  in 
1871  the  company,  finding  it  more  convenient  to  change  the 
site  of  the  propsed  station  and  to  erect  it  at  a  distance  of 
two  miles  from  the  plaintiff's  property,  endeavored  to  induce 
him  to  give  up  his  right  to  have  the  station  built  upon  his 
land  in  consideration  of  compensation  to  be  made  to  nim  by 
the  company.  The  plaintiff,  by  his  solicitors,  wrote  that  he 
would  consent  to  the  proposed  change  of  site  provided  he 
was  secured  an  annual  rent-charge  of  £100  in  addition  to  the 
£65  under  the  agreement  and  award  of  his  surveyor.  The 
defendants  declined  to  accept  this  offer,  and  had  commenced 
erecting  their  station  at  a  distance  of  two  miles  from  the 
land  of  the  plaintiff.  Under  these  circumstances  the  plain- 
tiff filed  his  bill,  praying  that  the  agreement  of  the  oth  of 
June,  1863,  might  be  specifically  performed  by  the  defen- 
dants, having  regard  to  the  award  made  by  ms  surveyor, 
and  that  for  this  purpose  all  necessary  inquiries  might  be 
made  and  directions  given. 

The  defendants,  by  their  answer,  admitted  themselves  to 
be  *bound  by  the  agreement  of  June,  1863,  but  de-  [281 
(lined  to  build  a  station  on  the  plaintiff's  land  as  contem- 
plated by  that  agreement,  and  they  insisted  that  no  decree 
lor  specific  performance  of  the  agreement,  so  far  as  regarded 
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the  erection  of  the  station,  could  pro^rly  be  made.  They 
also  insisted  that  the  station  now  being  erected  would  not 
only  be  far  more  convenient  to  the  public  than  the  one  which. 
the  i)laintiff  insisted  ought  to  be  erected,  but  would  still  be 
required  for  the  accommodation  of  the  public  even  if  the 
plaintiff  succeeded  in  his  present  contention.  Evidence  was 
adduced  by  defendants  in  support  of  this  all^ation,  show- 
ing the  advantage  to  the  public  and  general  traffic  arrange- 
ments of  the  station  actually  constructed ;  the  disadvantages 
from  the  same  point  of  view,  and  engineering  difficulties  of 
a  station  at  the  point  insisted  on  by  the  plaintiff,  and  the 
small  amount  of  inconvenience  and  damage  to  the  plaintiff 
by  the  departure  from  the  terms  of  the  agreement 

Evidence  in  opposition  was  adduced  by  the  plaintiff,  espe- 
cially as  to  the  great  increase  of  value  to  his  estate  for  build- 
ing purposes,  and  conveyance  of  produce  from  the  station 
on  his  own  land,  and  the  absence  of  any  engineering  diffi- 
culties which  might  not  readily  be  overcome. 

Vice- Chancellor  Bacon  held  that  he  had  jurisdiction  to 
decree  the  erection  of  a  station,  but  that  an  inquiry  as  to 
damages  would  do  better  justice  in  the  case  of  so  vague  an 
agreement,  and  his  honor  accordingly  directed  such  an  in- 
quiry (*).     The  plaintiff  appealed. 


(»)  1873.  Jan.  24. 

Sir  Jambs  Bacon,  V.C:  A  more 
unsatisfactorj  case  than  the  present,  in 
one  point  of  view,  I  have  never  had  to 
deal  with.  An  agreement  safficientlj 
plain  in  its  terms,  at  least,  to  express 
what  the  intention  of  the  parties  was, 
is  stated  on  the  bill.  It  is  admitted  by 
the  defendants,  who  state  in  court  with- 
out hesitation  or  equivocation  that  the/ 
are  bound  to  perform  their  just  contract 
with  plaintiff,  but  that  thej  decline  to 
do  so.  A  more  unblushing  avowal  of 
a  dishonest  intention  I  have  never  heard. 
No  excuse  is  offered  for  it  but  that  they 
have  changed  their  minds,  and  they  re- 
ly upon  the  cases  which  have  been  re- 
ferred to,  and  the  principle  of  the  court, 
that  this  court  cannot  decree  specific 
}>erformance  of  an  agreement  which  is 
only  to  erect  a  building.  I  am  far  from 
adopting  that  as  a  conclusive  statement 
of  the  law.  I  am  not  aware  that  tlie 
court  had  so  decided  in  that  unqualified 
manner,  and  I  should  require  very  dis- 
tinct authority  before  I  said  that  the 
court  had  no  jurisdiction  to  compel  the 
erection  of  buildings.  But  in  this  case, 
considering  the  length  of  time   which 


has  elapsed,  and  the  other  circum- 
stances attending  the  case,  I  am  obliged 
to  exercise  that  discretion  which  is  fiv- 
en  to  me  by  the  statute  (21  &  22  Vict, 
c.  27)  which  has  been  referred  ta 

It  is  a  matter  left  to  me  to  say  whether 
I  will  direct  the  building  of  the  station, 
or  whether  I  will  direct  compensation 
to  be  made  to  plaintiff  for  the  failure 
in  building  that  station.  Without  the 
least  disposition  not  to  enforce  to  the 
utmost  of  my  power  the  contract  which 
the  defendants  have  entered  into,  I  be- 
lieve, in  my  discretion,  that  it  is  more 
to  the  advantage  of  plaintiff,  and  more 
to  the  advantage  of  public  justice,  that 
I  should  direct  an  inquiry  as  to  compen- 
sation, than  that  I  should  make  a  decree 
for  specific  performance.  The  inquiry, 
in  my  opinion,  may  be  carried  on  with 
perfect  satisfaction.  The  plaintiff's  al- 
legation is,  that  his  motive  in  agreeing 
to  take  this  station  was  that  the  value 
of  the  land  not  taken  by  the  railway 
company  would  be  increased  by  its  be- 
ing capable  of  being  adapted  for  build- 
ing purposes.  That  is  an  element  in 
his  case,  and  will  be  entitled  to  consi- 
deration whenever  the  damages  are  as- 
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*Mr.  Eddis,  Q.C.,  and  Mr.  D.  Jories,  for  the  ap-  [282 
pellant :  The  court  has  jurisdiction  to  enforce  specific  per- 
formance of  this  agreement,  on  the  faith  of  which  plaintiff  was 
induced  to  *witharaw  his  opposition  to  the  defendants'  [283 
bill  before  Parliament,  and  part  with  his  land  at  a  price 
which  was  subject  to  the  agreement;  and  will  not  leave 
plaintiff  to  his  remedy  in  damages,  which  will  afford  him  no 
adequate  compensation.  The  mere  convenience  or  inconve- 
nience to  the  public  of  the  particular  station  cannot  be  set 
up  by  the  company  as  a  reason  for  not  performing  their 
agreement:  Lloyd  v.  London^  Cliaiham^  and  Dover  Rail- 


sessecL  Although  I  do  not  by  any 
means  intend  to  bold  plaintiff  to  the  of- 
fer which  he  made  to  take  £100  a  year 
rent-charge  as  the  measure  of  his  dam- 
ages, it  is  not  without  its  weight  when 
I  am  called  upon  to  exercise  my  discre- 
tion. Another  reason  is,  that  if  1  were 
to  direct  the  erection  of  a  station,  I 
must  specify  either  now,  or  it  must  be 
specified  by  means  of  an  inquiry  in 
chambers,  what  is  meant  by  a  station, 
what  kind  of  a  station  it  is  to  be,  upon 
what  architectural  specification  it  is  to 
be  constructed,  with  what  materials 
and  under  what  regulations ;  all  of 
which  1  have  no  means  at  present  of  as- 
certaining, and  which,  if  they  could  be 
ascertained  at  all,  could  only  be  ascer- 
tained after  long  delay,  at  considerable 
expense,  and  with  a  most  uncertain  re- 
suit  at  the  end  of  it.  The  plaintiff,  un- 
fortunately, has  entered  into  an  agree- 
ment so  vague  in  its  terms  that  1  cannot 
direct  the  present  specific  performance 
of  it.  It  is  only  that  a  station  shall  be 
made  on  three  parcels  of  land  which 
are  mentioned  in  the  schedule,  or  some 
parts  thereof ;  upon  what  part  of  the 
land  it  was  to  be  made  being  left  wholly 
undetermined  and  vague.  If  I  were  to 
direct  specific  performance,  I  could  only 
do  it  in  the  terms  of  the  stipulation  in 
the  agreement,  and  the  enforcing  of 
those  stipulations  would  be  a  matter 
that  I  should  find  great  difficulty  in, 
and  which  I  could  never  dispose  of  sat- 
isfactorily to  myself,  nor,  as  I  believe, 
to  the  advantage  of  the  plaintiff.  A 
station  is  described  by  the  Railways 
Clauses  Act  (8  Vict.  c.  20),  by  which 
act  (sect.  45)  the  company  are  authorized 
to  purchase  land  for  the  purpose  of 
making  and  providing  additional  sta- 
tions for  the  accommodation  of  passen- 


gers, and  for  recdving,  depositinf , 
K)ading  and  unloading  goods  or  catUe 
to  be  conveyed  upon  the  railway.  In 
directing  an  inquiry,  therefore,  as  to 
the  damage  which  has  been  sustained, 
it  will  be  for  not  building  such  a  sta- 
tion as  is  mentioned  in  the  act  of  Par- 
liament. That  will  enable  the  chief 
clerk  to  do  what  is  ri^ht,  and  he  will 
know  what  he  has  to  deal  with  when 
he  is  dealing  with  a  station.  The  other 
circumstances  which  are  alleged  in  the 
bill  will  also  be  taken  intoconSderation. 

I  believe  that  I  should  be  doing  the 
plaintiff  an  injury  and  an  injustice  if  I 
decreed  simply  specific  performance  of 
the  agreement  when  I  have  another  and 
a  better  opportunity  of  doing  him  jus- 
tice, which  it  is  my  desire  to  do,  as  I 
have  no  wish  whatever  to  let  the  de- 
fendants off  the  performance  of  the 
contract  which  they  have  entered  into, 
by  directing  that  the  damage  which  he 
has  sustained  by  the  non -performance 
of  this  contract  shall  be  ascertained  in 
chambers,  and  the  amount  of  it  paid  by 
the  defendants. 

I  confess  that  I  should  have  been  bet- 
ter pleased  if  I  could  have  seen  my  way 
to  decree  the  erection  of  such  a  station, 
as  I  have  the  power  of  enforcing  the 
erection  of,  by  the  defendants  at  the 
proper  time  and  in  the  proper  place. 

Mr.  EddM  offered,  on  behalf  of  the 
plaintiff,  to  take  a  third-class  station, 
waiving  any  question  as  to  damages,  so 
as  to  enable  the  court  to  perform  the 
contract. 

The  offer  not  being  accepted  by  the 
defendants,  the  order  was  for  an  inquiry 
as  to  the  damage  sustained  by  the  plain- 
tiff in  consequence  of  the  non-comple- 
tion of  the  contract  mentioned  in  the 
bUl. 
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way  Company  (*),  Raphael  v.  Thames  Valley  Railway 
Company  Q.  It  will  be  contended  that,  as  there  are  diffi- 
culties in  the  way  of  executing  the  agreement,  the  court 
ought  not  to  decree  specific  penorniance ;  bat,  rather  than 
allow  a  company  to  turn  round  and  repudiate  an  agreement 
of  which  they  have  got  the  full  benefit,  the  court  will  strug- 
gle with  any  amount  of  difficulties  to  compel  them  to  per- 
form it  in  specie :  Wilson  v.  Fwrness  Railway  Company  {*)  ; 
Sanderson  v.  CockermoiUh  Railway  Company  (*) ;  Storer  v. 
Oreat  Western  Railway  Company  (*).  There  is  no  such 
difficulty  in  carrying  out  this  agreement  as  to  induce  the 
court  to  decline  exercising  jurisdiction.  If  the  parties  differ 
as  to  the  mode  in  which  the  stipulated  works  are  to  be 
executed,  a  reference  will  be  directed  to  Chambers,  as  in  Lyf- 
284]  ton  V.  Oreat  Northern  Railway  *Company  (•),  where 
specific  performance  was  decreed  of  an  agreement  by  a  rail- 
way company  to  construct  a  siding  and  approaches  thereto ; 
Hood  V.  North-Eastern  Railway  Company  Q,  where,  not- 
withstanding a  difficulty  from  the  use  of  tne  term  *' first 
class  station,"  it  was  referred  to  Chambers  '^  to  inquire  what 
rooms  and  conveniences  ought  to  be  supi)lied  and  used  for 
the  reasonable  accommodation  of  the  ste.tion  at  C.  as  a  first 
class  station ;"  and  the  company  were  ordered  to  supply 
such  rooms  and  conveniences  accordingly. 

Mr.  Kay^  Q.C.  (Mr.  Kekewich  with  him),  for  the  company, 
was  directed  to  confine  himself  to  the  question  of  the  costs 
of  the  appeal. 

Lord  Selborne,  L.C:  The  principle  which  is  material  to 
be  considered  in  the  present  case  is,  that  the  court  gives 
specific  performance  instead  of  damages,  only  when  it  can 
by  that  means  do  more  perfect  and  complete  justice.  An 
agreement,  which  is  not  so  specific  in  its  terms  or  in  its 
nature  as  to  make  it  certain  that  better  justice  will  be  done 
by  attempting  specifically  to  perform  it  than  by  leaving  the 
parties  to  their  remedy  m  damages,  is  not  one  which  the 
court  will  specifically  perform. 

Now,  in  this  particular  case,  the  only  words  expressing 
with  certainty  anything  with  which  we  have  to  deal,  are  the 
words  of  the  engagement  adojjted  by  the  company,  that 
they  will  "at  their  own  cost,  in  a  good,  substantial,  and 
workmanlike  manner,  erect,  set  up,  and  construct  a  station 
to  be  made  on  Nos.  24,  25,  and  26,  in  the  parish  of  Wappen- 

(')  2  D.  J.  A  S.,  568.  (»)  2  Y.  A  C.  Ch.,  48. 

(0  Law  Rep.,  2  Ch.,  147.  («)  2  K.  A  J.,  394. 

(8)  Ibid.,  9  Eq.,  28.  (')  Law  Rep.,  8  Eq.,  666;  Ibid.,  6Ch. 

(<)  11  Beav.,  497.  525. 
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bam,  or  some  part  or  parts  thereof."  If  it  had  been  the  in- 
tention of  the  parties  to  exclude  any  contract  as  to  the  use 
of  the  station  when  erected,  they  could  hardly  have  adopted 
better  words  for  that  purpose ;  for  every  word  expressing 
what  they  are  to  do  is  applicable  to  the  making  of  the 
station,  and  not  to  the  using  of  it. 

It  is  suggested  that  an  agreement  to  use  the  station  must 
be  implied,  for  that  it  could  only  have  been  intended  to  be 
erected  with  *a  view  to  use.  That  the  company  were  [285 
expected  to  use  it  is  very  probable,  but  it  is  not  so  expressed ; 
and  the  court,  if  it  attempted  to  impose  on  the  company 
anything  like  a  definite  obligation  as  to  the  use  of  the  station, 
would  not  be  executing  the  written  agreement,  but  enlarging 
it.  If  the  use  can  only  be  coUectedby  im^jlication,  then  in 
that  respect  the  agreement  is  vague  and  indefinite.  It  is 
definite  and  not  va^ue  only  as  to  erecting,  setting  up,  and 
constructing  something  capable  of  being  erected,  set  up,  and 
constructed ;  but  there  is  no  other  definition  of  what  that 
thing  is  than  that  which  is  involved  in  the  necessary  mean- 
ing of  the  words  "a  station."  I  apprehend  that  that  ex- 
pression is  definite  to  this  extent — ^it  means  a  stopping-place 
on  the  line  of  railway,  that  is,,  a  place  at  which  tramc  of 
some  description  may  in  a  reasonable  manner  be  taken  up 
and  set  down  by  and  from  the  carriages  moving  upon  the 
line.  To  that  extent  it  is  definite  and  not  vague,  but  the 
moment  vou  suggest  any  considerations  as  to  the  natur§  and 
degree  of  the  convenience  and  accommodation  intended  by 
the  parties,  then  it  is  wholly  vague  and  indefinite,  and  there 
are  no  elements  which  can  enable  the  court,  adhering  simply 
to,the  agreement,  and  not  going  beyond  it,  to  determine  how 
those  uncertainties  are  to  be  reduced  to  certainties. 

The  Vice-Chancellorhas  thought  that,  under  those  circum- 
stances, although  the  case  is,  in  one  sense,  a  strong  one,  being  a 
case  in  which  tne  company  say  distinctly,  "We  admit  our- 
selves to  be  bound  by  this  agreement,  but  we  refuse  to  perform 
it,"  still  it  is  a  case  in  which  the  court  cannot  satisfactorily  do 
justice  b^  means  of  a  decree  for  specific  performance, 'and 
the  best  justice  of  which  the  case  is  capable  will  be  done  by 
giving  damages. 

It  has  been  a  matter  of  some  surprise  to  us  that  the  plain- 
tiff should  have  been  dissatisfied  with  that  conclusion ;  for 
if  the  view  which  has  been  already  expressed  is  correct, 
supposing  the  court  had  given  him  specific  performance,  it 
could  not  have  extended  the  express  obligation  of  the  com- 
panjr,  and  therefore  could  only  have  given  him  the  very 
niinimum  of  that  which  is  expressed  in  the  terms  creating 
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the  obligation ;  whereas,  in  the  case  of  damages,  as  it  ap- 
pears to  me,  the  plaintiff  will  be  entitled  to  tne  benefit  of 
such  presumptions  as,  according  to  the  rules  of  law,  are 
286]  made  in  *courts  both  of  law  and  equity  against  per- 
sons who  are  wrong-doers  in  the  sense  of  refusing  to  pjerform, 
and  not  performing,  their  agreements.     We  iSiow  it  to  be 
an  established  maxim,  that  in  assessing  damages  every  rear- 
sonable  presumption  may  be  made  as  to  thel)enefit  which. 
the  other  parties  might  have  obtained  by  the  hovxi  fide  per- 
formance of  the  agreement    On  the  same  principle,   no 
doubt,  in  the  celebrated  case  of  the  diamond  which  had  disap- 
peared from  its  setting  and  was  not  forthcoming,  a  great  judge 
directed  the  jury  to  presume  that  the  cavity  had  contained 
the  most  valuable  stone  which  could  possibly  have  been  put 
there.     I  do  not  say  that  that  analogy  is  to  be  followed  here 
to  the  letter ;  the  principle  is  to  be  reasonably  applied  ac- 
cording to  the  circumstances  of  each  case.     So  applying  it 
to  the  circumstances  of  the  present  case,  it  appears  to  me 
that  a  iury  might  with  perfect  propriety  take  into  account 
the  probable  benefit  which  the  plaintiff's  estate  might  have 
derived  from  the  existence  of  a  stopping-place  on  the  line  to 
which  traffic  might  have  been  attracted,  or  which  mi^ht 
have  been  convenient  to  the  persons  resident  upon  that 
estate.    They  might  take  into  account  the  reasonaole  prob- 
ability, that  if  the  company  had  bona  fide  performed  the 
agreement,  they  Would  have  made  the  station  in  a  reason- 
able'manner  as  regards  the  mode  of  construction  and  the 
extent  of  accommodation;  and  they  mi^ht  also  take  into 
account  the  reasonable  probability,  that  ii  the  company  had 
made  the  station,  they  would,  in  their  own  interest,  have 
thought  it  worth  while  to  make  a  reasonable  use  of  it.    All 
those  are  elements,  no  doubt,  more  or  less  of  an  indefinite 
character,  but  proper  for  the  consideration  of  a  jury  on  the 
question  of  damages,  and  proper  for  the  consideration  of 
mis  court  when  it  discharges  the  functiona  of  a  jury. 

It  appears  to  me,  therefore,  that  Bul^gtantial  justice  may 
in  that  way  be  done  between  the  parties ;  but  I  do  not  see 
how  it  could  possibly  be  done  by  way  of  specific  per- 
formance. 

Looking  at  the  attitude  assumed  by  the  defendants, 
although  we  cannot  but  think  the  plaintiff  would  have  bt.^?n 
better  advised  if  he  had  been  content  wirli  the  decree  which 
he  obtained,  yet  we  think  ourselves  justified  in  marking  our 
disapprobation  of  the  conduct  of  the  defendants  in  refusing 
287  J  to  perform  their  agreement,  ^by  declining  tu  give  thein 
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the  costs  of  the  appeal.    The  appeal  will,  therefore,  be  dis- 
missed without  costs. 

Sib  W.  M.  James,  L.J.:  I  quite  agree. 

Sib  G.  Mellish,  L.J.:  I  agree. 

Solicitors:  ^q^t^.  Johnstmie^ FarqyJuir ^ Leech;  Messrs. 
Birchams. 


[Law  Reports,  9  Chancery  Appeals,  298.]  ' 

L.a  and  L.JJ.,  Jan.  16, 1874. 

*jEfe  parte  Barnett.    In  re  Deveze.  [293 

Bamkmpk^— Mutual  OredtU—Set^f—Seeured  DAt^Bankn^fiey  Ad,  1869,  a.  89. 

B.  A  Co.  had  buBiness  transactions  with  a  trader  who  became  bankrupt,  and  at  the 
time  of  the  bankruptcy  liie  bankrupt  owed  B.  A  Co.  £8,010,  and  B.  A  Co.  owed  the 
banknipt  £88 ;  but  the  bankrupt  held  groods  of  B.  A  Co.  upon  which  he  had  a  lien 
for  that  amount  The  trustee  m  the  bankruptcy  insisted  that  B.  A  Co.  should  pay 
the  debt  of  £88  before  the  goods  were  delivered  up  to  them,  and  that  they  should 
prove  for  the  whole  sum  of  £8,010  aealnst  the  banlmipfs  estate: 

add  (reversing  the  decision  of  the  Registrar),  that  B.  A  Co.  were  entitled  to 
have  the  sum  of  £88  set  off  against  their  claim,  so  «s  to  free  the  goods  from  the  lien, 
and  to  prove  for  the  balance  against  the  bankrupt's  estate. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  acting  as  Chief  Judge  in  Bankruptcy. 

Mr.  J.  L.  JDeveze,  the  liquidating  debtor,  was  a  general 
merchant  (5linying  on  business  in  London  and  Lyons  under 
the  firm  of  Heitz  &  Deveze. 

In  August,  1872,  Messrs.  G.  Barnett  &  Co.,  merchants  at 
London  and  Shanghai,  purchased  on  behalf  of  Deveze  a 
number  of  bales  of  *8ilk,  for  which  they  drew  on  him  [294 
bills  of  exchange  payable  at  six  months'  sight. 

On  the  17th  of  January,  1873,  Deveze  filed  a  petition  for 
liquidation,  and  a  trustee  was  appointed. 

In  consequence  of  the  liquidation  the  bills  of  exchange 
were  dishonored,  and  Barnett  &  Co.  took  up  the  bills,  and 
obtained  possession  of  the  bills  of  lading  of  the  silk,  which 
they  afterwards  sold.  There  remained,  however,  on  ac- 
count of  this  transaction,  a  balance  due  to  Barnett  &  Co.  of 
£3^10. 

previously  to  the  liquidation  Barnett  &  Co.  also  consigned 
to  Deveze  certain  other  bales  of  silk  to  be  sold  at  Lyons  on 
their  own  account.  They  drew  bills  on  him  on  account  of 
this  consignment,  and  the  bills  were  discounted  by  the 
Lyons  Bank,  who  took  the  bills  of  lading  of  the  silk.  In 
order  to  sell  the  silk  Deveze,  occording  to  the  usual  prac- 
tice, applit^d  for  samples  of  the  silk,  for  which  he  paid  cash 
8  Eya.  Rkp.  110 
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to  the  bank,  and  some  of  which  he  had  in  his  possession  at 
the  time  of  the  liquidation.  The  trustee  in  the  liquidation 
claimed  to  hold  these  samples  of  silk  as  security  for  the 
mone^  paid  for  them,  amounting  to  £88,  until  that  sum  -was 
paid  in  full. 

On  the  other  hand  Barnett  &  Co.  claimed  to  have  that 
sum  set  oflE  against  the  debt  of  £3,010  due  to  them,  and  to 
prove  for  the  difference,  namely,  tne  sum  of  £2,022,  against 
the  estate  of  Deveze.  The  Registrar  decided  that  there  was 
no  riffht  of  set-oflf,  and  that  Barnett  &  Co.  must  pay  the  £88 
in  full  before  the  silk  was  given  up,  and  must  then  prove  for 
the  whole  debt  of  £3,010  against  the  estate.  Barnett  &  Co. 
appealed  from  this  decision. 

Mr.  WinsloWy  and  Mr.  Seed,  for  the  appellants:  We 
claim  a  set-off  under  the  mutual  credit  clause,  sect.  39,  of 
the  Bankruptcy  Act,  1869.  Even  before  that  act  this  would 
have  been  a  case  for  set-off:  Naoroji  v.  Chartered  Barikof 
India  (*)  ;  Astley  v.  Ourney(^),  But  the  clause  in  the  new 
act  is  wider  than  the  corresponding  clause,  sect.  171,  in  the 
Bankruptcy  Law  Consolidation  Act,  1849,  inasmuch  as  the 
words  ''mutual  dealings"  are  used,  which  did  not  occur  in 
the  former  act. 

295]  *No  exception  is  made  in  the  case  of  either  party 
holding  a  security ;  but  the  act  is  compulsory,  that  m  all 
cases  of  mutual  credits  there  shall  be  a  set-off. 

Mr.  Davey,  and  Mr.  Mrday  Knight,  for  the  trustee: 
If  there  had  been  no  bankruptcv  there  could  have  been  no 
set-off  at  law  or  in  equity  in  tnis  case:  Clarke  y.^FelH^ 
PinnocTc  v.  Harrison  (*).  A  simple  contract  debt  cannot ' 
set  off  in  equity  against  a  mortgage  debt :  Fisher  on  Mort- 
gages (*).  The  provision  in  the  Bankruptcv  Acts  can  only 
apply  to  cases  in  which  a  legal  and  equitable  right  of  set- 
on  would  have  arisen. 

The  Lord  Justice  James  referred  to  Beasley  v.  Bar- 
cey{^)  and  0^  Connor  v.  Spaight{^). 

Lord  Selborne,  L.C.:  We  think  that  the  judgment  is 
not  ri^ht  in  this  case.  The  section  in  the  Bankruptcy  Act, 
1869,  is,  no  doubt,  somewhat  different  from  what  would 
have  been  the  law  in  the  absence  of  bankruptcy,  and  it  is  a 
rule  to  be  administered  in  bankruptcy.  As  1  understand 
it,  it.  says,  without  noticing  the  suDJect  of  security  at  all, 
that  when  there  have  been  mutual  credits,  debts,  or  mutual 

0)  Law  Rep.,  S  C.  P.,  444.  (»)  2d  Ed.,  p.  923. 

(«)  Law  Rep.,  4  C.  P.,  710.  (•)  2  Sch.  A  Lei,  804.  n. 

(«)  4  B.  A  Ad.,  4()4.  0)  1  Seh.  &  Let,  805. 
(••)  3M.  A  W.,  532. 
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dealings — I  say  nothing  at  present  upon  any  distinct  mean- 
ing of  "mutual  dealings" — and  a  proof  is  to  be  made  in 
bankruptcy,  there  is  to  be  a  rule  of  set-oflE,  not,  as  I  under- 
stand it,  at  the  option  of  either  party,  but  an  absolute  statu- 
tory rule — "The  balance  of  such  account,  and  no  more, 
shall  be  claimed  or  paid  on  either  «ide  respectively."  This 
is  clearly  a  case  of  mutual  credits  at  the  time  of  the  bank- 
ruptcy ;  on  the  one  hand,  there  was  a  large  debt  maturing, 
though  not  matured,  to  Barnett  &  Co.,  and  there  was  a 
small  debt  actually  due  from  them  to  the  bankrupt.  That 
being  so,  Barnett  &  Co.  come  in  to  prove,  and  the  statute 
expressly  says  that  the  amount  of  their  proof  shall  be  ascer- 
tained by  writing  off  the  small  debt  from  the  larger,  and  as 
debt  can  coexist  with  security,  and  often  does,  the  fact  that 
nothing  is  said  about  security  *or  lien  one  way  or  the  [296 
other  in  the  section  seems  to  me  only  to  show  that  the  ex- 
istence of  security  is  not  to  affect  its  operation. 

The  authorities,  as  far  as  they  are  authorities,  are  quite 
consistent  with  that  view,  and  indeed  it  seems  to  me  that 
the  case  cited  as  possibly  having  some  bearing  the  other 
way,  of  Clarice  v.  FeU(^)^  is  a  direct  authority  against  Mr. 
Davey's  argument;  for,  that  being  an  action  for  trover  to 
recover  a  cnattel  which  had  been  sent  to  be  repaired,  and  in 
respect  of  which  the  tradesman  had  a  lien,  Mr.  Justice  Lit- 
tledale  says  expressly  (*),  "If  there  had  not  been  a  contract 
to  pay  ready  money,  1  should  have  been  of  a  different 
opinion" — in  other  words,  I  should  have  been  of  opinion, 
even  in  trover,  that  the  plaintiff  could  recover — "lor  al- 
though in  that  case  there  would  still  have  been  a  lien  on  the 
carriage  for  the  work  done  by  the  bankrupt,  yet,  as  the 
bankrupt  was«also  indebted  to  the  plaintiffs,  the  question 
would  have  been,  on  which  side  the  balance  lay,  and  that 
was  in  favor  of  the  plaintiffs."  Now  here,  of  course,  there 
was  no  special  contract  like  the  contract  there,  to  pay  ready 
money,  and  the  circumstances  are  exactly  what  Mr.  Justice 
Littledale  supposes ;  and  if  it  had  been  a  case,  not  of  a  mutual 
credit  made  equivalent  to  debt  under  the  statute,  but  of 
mutual  debt  at  the  time  of  the  bankruptcy,  I  should  think 
that  Clarke  v.  Fell  was  an  authority  that  even  trover  would 
have  lain.  In  that  case  Mr.  Justice  Taunton  thought  that, 
even  in  the  circumstance  of  the  special  contract  which  there 
existed,  if  the  question  had  arisen  upon  the  proof  in  bank- 
ruptcy, the  account  must  have  been  taken  upon  the  footing 
of  set-off,  which  would  have  got  rid  of  the  lien  ;  so  that  it 
appears  that  the  court  acted  upon  the  principles  which  are 

(')  4  B.  <fe  Ad.,  404.  O  4  B.  A  Ad.,  407. 
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independent  of  bankruptcy.  There  is  no  other  authority  at 
all,  excepting  such  as  are  in  favor  of  the  right  of  set-off. 

It  seems  to  me  that  the  plain  language  of  the  statute  meets 
the  case,  and  that  this  order  must  be  discharged. 

Sir  Gr.  Mellish,  L.  J.:  I  am  of  the  same  opinion.  In  a 
case  where  there  is  no  bankruptcy,  it  is  clear,  at  anv  rafce 
2971  At  law,  that  if  a  party  is  in  possession  *of  a  chattel, 
and  has  a  lien  upon  it  for  a  debt  of  larger  amount  from  the 
party  who  brings  the  action  of  trover,  there  is  no  right  of 
set-off  unless  there  has  been  an  agreement  to  set  one  claim 
against  the  other,  or  unless  the  owner  of  the  lien  has  brought 
an  action  for  his  debt,  which  would  let  in  a  plea  of  set-off 
on  the  other  side.  The  simple  question  is  whether,  u])on 
the  construction  of  this  clause,  the  set-off  is  not  made  equiv- 
alent to  payment.  I  doubt  whether  it  does  not  affect  it  even 
before  either  'paxty  has  come  in  to  prove ;  but,  at  any  rate, 
when  the  party  does  come  in  to  prove,  the  statute  sets  the 
one  debt  against  the  other,  and  that  is  equivalent  to  ])ay- 
ment  It,  in  fact,  is  equivalent  to  saying,  where  there  are 
mutual  debts,  that  a  party,  by  coming  in  and  claimii^  to 

Srove,  necessarily  causes  a  payment  or  satisfaction  of  his 
ebt  so  far  as  the  set-off  extends ;  and,  of  course,  when  the 
debt  is  put  an  end  to,  the  lien  would  also  be  put  an  end  to. 
It  appears  to  me  that  this  construction  of  the  section  is 
altogether  in  accordance  with  the  general  scope  of  the  Bank- 
ruptcy Act,  because  it  would  be  very  uniust,  and  contrary 
to  the  spirit  of  the  bankruptcy  law,  to  hold  that  where  there 
are  mutual  debts  the  one  creditor  should  be  paid  in  full  and 
the  other  should  only  receive  a  dividend. 
Sir  W.  M.  James,  L.J.,  concurred. 

Solicitors :  Messrs.  Murray  &  HutchinS;  Mr.  W.  A. 
Crump. 


[Law  Reports,  9  Chancery  Appeals,  80 L.] 
L.O.  and  L.JJ.,  Jan.  80;  Feb.  18, 1874. 

301]  *  Ex  parte 'RviOOKK.     //^  re  Hassall. 

ExMuiion  CredUor — Trader  Debtor — Payment  to  Sheriff  before  Levy — BanJcrupiey  Act, 
1869  (32  A  88  VicL  c,  71), «.  6,  ettb-it.  6, «.  87. 

The  sheriff  having  received  a  writ  of  execution  aeidnst  a  trader  for  a  debt  exceed- 
ing £50,  the  debtor,  on  the  24th  of  July,  before  any  levy  had  been  made,  paid  to  the 
sheriff's  officer  a  large  part  of  the  debt  in  a  bill,  a  check  drawn  by  another  person, 
and  bank  notes.  On  the  25th  of  July  the  sheriff's  officer  asked  the  creditors  whether 
they  would  accept  in  part  payment  what  the  debtor  had  given  him,  and  showed  them 
the  bin.     They  expressed  their  assent.     On  the  2fith  of  July  (Saturday)  the  debtor 
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filed  a  liquidation  petition,  and  a  receiver  was  appointed.  On  the  28th  of  July  the 
sheriff's  officer,  having  received  the  remainder  of  tne  debt  from  another  person  UiJ^le 
for  it,  paid  the  whole  to  the  creditors : 

Held  (reversing  the  decision  of  the  Chief  Judge),  that  the  transaction  was  a  pay- 
ment under  pressure ;  and  that  the  creditors  were  not  bound  to  hand  over  to  the 
trustee  the  bill  of  exchange,  the  check,  or  the  bank  notes. 

This  was  an  apj)eal  from  an  order  6t  the  Chief  Judge  in 
Bankruptcy,  affirming  a  decision  of  the  Registrar  oi  the 
Huddersfield  County  Court,  sitting  as  Deputy  Judge. 

Jv  M.  Hassall,  a  cloth  miller,  filed  a  liquidation  petition 
on  the  26th  of  July,  1873,  under  which  a  trustee  was  after- 
wards appointed. 

On  the  9th  of  July,  1873,  Messrs.  Brooke  &  Sons  had  com- 
menced an  action  in  the  Queen's  Bench  against  Hassall  to 
recover  £169  4^,  2d!.,  due  in  respect  of  two  bills  of  exchange 
upon  which  Hassall  was  liable.  The  action  was  not  ae- 
fended,  judgment  was  entered  up  by  the  plaintiffs,  and  a 
writ  of  execution  was  issued.  On  the  24th  of  Julv  Hassall, 
who  expected  that  an  execution  would  be  levied  on  nis  goods, 
called  at  the  office  of  the  sheriff,  and  was  informed  by  one 
of  his  officers  that  he  had  received  a  warrant  of  execution 
against  HassalPs  goods,  and  the  warrant  was  shown  to  him. 
Hassall  said  that  he  would  pay  the  debt,  and  the  same  after- 
noon he  delivered  to  the  sheriff's  officer  a  good  bill  of  ex- 
change for  £65,  a  check  (not  drawn  by  Hassall  himself)  for 
£26  3^.  6d.,  and  three  Bank  of  England  notes  of  £5  each, 
making  altogether  £106  35.  6d.  The  remainder  of  the  sum  for 
which  the  action  was  brought  was  paid  to  the  sheriff's  officer 
by  a  Mr.  Binns,  who  was  *also  liable  upon  one  of  the  [302 
two  bills,  and  against  whom  another  action  had  been  cotn- 
menced  by  Brooke  &  Sons.  On  the  26th  of  July  (a  Satur- 
day) a  receiver  was  appointed  under  the  liquidation  petition, 
and  an  interim  ini  unction  was  granted,  restraining  Brooke 
&  Sons  and  the  sheriff  from  further  proceedings.  This 
order  was  served  upon  the  sheriff*  s  officer  the  same  afternoon, 
but,  notwithstanding  this,  he,  on  the  28th  of  July,  lianded 
over  the  bill  of  exchange,  the  check,  and  the  notes,  together 
with  the  money  paid  by  Binns,  to  Mr.  Jacomb,  the  solicitor 
of  Brooke  &  Sons.  On  the  application  of  the  trustee  under 
the  liquidation  an  order  was  made  by  the  Registrar  of  the 
County  Court,  that  Brooke  &  Sons  should  return  to  the 
sheriff  or  his  officer  the  bill  of  exchange,  the  check,  and  the 
three  notes.  From  this  order  Brooke  &  Sons  appealed,  and 
the  Chief  Judge  affirmed  the  decision  (*). 

0)  1873.  Dec.  8.  relied  with.    There  was  no  seizure  and 

SIR  James  Bacon,  C.J.:  I  do  not  see    no  sale.     The  debtor  boaght  the  for- 

how  the  Registrar's  order  can  be  quar-    bearance  of  the  sheriff,  not  by  paying 
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Mr.  De  Oex,  Q.C.,  and  Mr.  Firday  Knight^  for  the  ap- 
pellants, referred  to  Bankruptcy  Act,  1869,  s.  87 ;  Woods  v. 
Finnis  (') ;  Morlavd  v.  PeUatt  (') ;  ExparteRocke  (*)  /  Sl^cUer 
V.  Finder  (*). 

Mr.  Little^  Q.C.,  and  Mr.  WiTislow^  Q.C.,  for  the  respon- 
dents, referred  to  1  &  2  Vict.  c.  110,  s.  12 ;  Ex  parte  May- 
Tier  0) ;  ColUngridge  v.  Faxton  (') ;  Ex  parte  Fear  son  ('). 

At  the  close  of  the  armament  their  Lordships  expressed 
some  doubt  whether  inquiries  should  not  be  directed  to  as- 
certain what  had  taken  place  on  the  25th  of  July,  with  a 
view  to  see  whether  the  creditors  had  assented  to  what  was 
303]  handed  to  the  sheriff  s  *offlcer  being  taken  in  part  pay- 
ment. One  of  the  creditors  being  in  court  was  exammed 
and  cross-examined.  He  deposed  that  on  the  25th  of  July 
the  sheriffs  officer  came  to  their  office,  and  ask^  whether 
they  would  accept  in  part  payment  what  he  had  received  from 
Hassall,  at  the  same  time  showing  them  the  bill  of  exchange, 
and  that  they  agreed  to  accept  it.  Being  asked  why,  in  that 
case,  they  did  not  take  possession  of  tne  bill,  the  witness 
said  he  had  supposed  it  was  the  business  of  the  sheriffs  offi- 
cer to  see  the  matter  completed. 

Lord  Selborne,  L.C. :  What  the  creditor  has  now  stated 
in  evidence,  when  taken  with  the  other  circumstances  of  the 
case,  satisfies  us  that  the  mode  of  payment  was  assented  to 
by  the  judgment  creditors.  There  was  no  seizure.  The  case 
does  not  come  within  the  provision  of  the  act  as  to  an  exe- 
cution not  completed  by  seizure  and  sale ;  a  payment  was 
made  under  pressure  to  the  sheriffs  officer,  and  the  money 
which  was  paid  over  to  the  creditor  maybe  retained  by  him. 
The  judgment  of  the  Chief  Judge  appears  to  show  that 
the  effect  of  an  assent  by  the  judgment  creditor  had  not 
been  prominently  brought  forward,  and  it  does  not  seem 
clear  that  the  court  below  would  have  taken  an  opposite 
view  to  ours  if  the  evidence  and  argument  had  been  the  same. 

Sir  W.  M.  James,  L.  J.,  and  Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  Williamson,  HiU  &  Co.;  Messrs.  Lea- 
royd  <fe  Learoyd, 

the  whole  debt,  but  by  paying  a  part  of  tQ  the  sherifTs  officer  to  purchase  his 

it.    When  the  money  was  thus  paid  to  forbearance.     The  appeal  wiU  be  dis- 

the   sheriff's   officer,   whose    was   it?  missed,  bat  I  shall  make  no  order  as  to 

Clearly  that  of  the  man  who  had  paid  costs. 


it.     He  might  have  withdrawn  it  at  any  (»)  7  Ex.,  863. 

time,  and  have  said  to  the  sheriff,  Do  (')  8  B.  &  C,  722. 

yoar  worst.    I  conceive  that  the  check,  (')  Law  Rep.,  6Ch.,  795. 

the  bills,  and  the  notes  remained  the  V)  Ibid.,  6  Ex.,  228. 

bankrupt's  property  at  the  time  of  the  (^)  Ibid.,  7  Ch.,  Sd5. 

bankruptcy.     They  had    not    reached  (•)  11 C.  B.,  683. 

the  creditor,  but  had  been  merely  paid  (^}  Law  Rep. .  8  Ch.,  667. 
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[Law  Reports,  9  Chancery  Appeals,  812.] 
L.JJ.,  Jan.20,  21.  1874. 

*/7i  r«  Tupper.  [312 

Debior^t   Summoru — Secured   Debt — Garnishee    Order — PeHtioning   Creditor — Bank- 
ruptcy Ad,  1869  (82  A  88  Vid,  c.  71),  m.  6,  7. 

A  creditor  who  holds  garnishee  orders  covering  soms  due  to  the  debtor  to  an 
amount  exceeding  the  deot  due  to  the  creditor,  can  nevertheless  obtain  a  debtor's 
summons  against  the  debtor,  and  proceed  thereon  to  have  him  adjudged  a  bankrupt. 

This  was  an  appeal  from  an  order  ot  Mr.  Registrar  Spring 
Bice  adjudging  C.  W.  Tujpper  a  bankrupt. 

Messrs.  Tod-Heatly  &  Co.,  wine  mercnants,  had  in  June, 
1873,  recovered  judgment  at  law  against  C.  W.  Tupper,  trad- 
ing as  an  Italian  oilman,  for  the  sum  of  £1,000  for  goods 
supplied,  and  they  proceeded  under  sect.  60  of  the  Common 
Law  Procedure  Act,  1854,  to  obtain  garnishee  orders  against 
trade  debtors  of  C.  W.  Tupper.  Part  of  the  debt  due  was 
thus  recovered  by  Messrs.  Tod-Heatly  &  Co. ;  but  in  Jul v, 
1873,  a  debtor's  summons  was  granted  by  the  Court  of  Bank- 
ruptcy, and  was  served  by  Messrs.  Tod-Heatly  &  Co.  on  C. 
W.  Tupper,  requiring  him  to  pay  a  balance  of  £108  due  to 
them. 

The  balance  was  not  paid,  and  a  petition  in  bankruptcy 
against  C.  W.  Tupper  was  presented  by  Messrs.  Tod-Heatly 
&  Co.  in  August,  1873,  the  act  of  bankruptcy  alleged  therein 
b^ing  the  non-payment  of  the  sum  mentioned  in  the  summons. 

On  this  petition  C.  W.  Tupper  was,  by  the  Registrar,  ad- 
judged a  banknipt. 

At  the  time  when  the  adjudication  was  made,  the  petition- 
ing creditors  still  held  some  of  the  garnishee  orders,  not 
served,  but  covering  sums  which  would  be  more  than  suffi- 
cient .to  pay  the  balance  remaining  due  to  them ;  and  the 
debtor  now  appealed  from  the  order  of  adjudication. 

There  was  a  dispute  whether  anything  remained  due,  and 
on  this  question  evidence  was  taken  viva  voce  before  their 
lordships,  the  result  of  which  appears  from  the  judgment. 

*Mr.  Cracknall^  for  the  appellant :  There  was  no  [313 
act  of  bankruptcy,  and  the  sumnlons  ought  not  to  have  been 
granted ;  for  a  creditor  who  holds  garnishee  orders  under 
which  he  could  recover  the  amount  due  to  him  cannot  be 
said  to  have  used  reasonable  efforts  to  obtain  payment,  ac- 
cording to  the  words  of  the  7th  section  of  the  Bankruptcy 
Act,  1869. 


Digitized  by  V:iOOQIC 


880  CHANCERY  APPEALS,  fL  R. 

1874         •  In  re  Tupper.  L.JJ. 

Mr.  Roxhurqh^  Q.C.,  and  Mr.  R.  Vaughan  Williams^ 
for  thepetitioning  creditors. 

Sir  GK  Mellish,  L.  J.:  The  question  in  this  case  is  whether 
the  debtor,  Tupper,  was  properly  adjudged  a  bankrupt 
Judgment  was  recovered  a^inst  him  by  Messrs  Tod-Heatly 
&  Co.,  the  petitioning  creditors,  for  a  considerable  amount, 
which  amount  they  say  has  been  reduced  to  £108  by  sums 
of  money  received  by  them  in  respect  of  their  juclgment 
[His  lordship  then  stated  the  result  of  the  evidence  to  be 
that  there  was  no  reason  to  doubt  that  the  sum  of  £108  re- 
mained due.] 

Then  a  question  arose  which  might  possibly  be  of  some 
importance.  The  act  of  bankruptcy  is  the  non-payment 
under  a  debtor' p  summons.  It  appears  that  seversd  gar- 
nishee orders  on  the  debtors  of  Tupper  had  been  obtained 
for  the  purpose  of  realizing  the  delbt  due  to  Messrs.  Tod- 
Heatly  &  Co.  Under  some  of  these  orders  sums  of  money 
were  actually  recovered  for  which  credit  had  been  given  ; 
but  there  were  other  orders  which  had  never  been  served 
upon  the  debtors  of  Tupper,  under  which,  if  they  had  been 
served,  according  to  the  evidence,  the  amount  of  the  ddl>t 
might  in  all  probability  have  been  realized. 

The  question  then  arises,  whether,  under  those  circum- 
stances, a  debtor's  summons  could  properly  be  taken  out, 
and  therefore  whether  an  act  of  bankruptcy  would  be  com- 
mitted by  non-payment 

What  constitutes  that  act  of  bankruptcy  is  described  in 
the  6th  sub-section  of  the  6th  section  of  the  act  of  1869,  the 
material  words  of  which  are :  '^  and  the  debtor  being  a  trader 
314]  has  for  the  *space  of  seven  days,  or  not  being  a  trader 
has  for  the  space  of  three  weeks  succeeding  the  service  of 
such  summons,  neglected  to  nay  such  sum,  or  to  secure  or 
'compound  for  the  same."  Plow,  "neglected  to  pay  such 
sum^'  simply  means,  ''has  not  paid  it"  after  having  re- 
ceived the  proper  notice.  I  am  of  opinion  that  tiie  words, 
"or  to  secure  or  compound  for  the  same,"  mean,  not  that 
the  debtor  has  not  got  proper  security  to  give,  but  that  he 
has  not  secured  or  compounded  to  tne  satisfaction  of  the 
creditor.  The  creditor  is  not  bound  to  accept  a  security 
any  more  than  he  is  bound  to  accept  a  composition,  unless 
he  is  willing  to  do  so.  There  is  nothing  in  those  words  to 
prevent  an  act  of  bankruptcy  being  committed. 

Then  the  7th  section  is  also  relied  upon.  That  says,  "A 
debtor's  summons  maybe  granted  by  tne  court  on  a  creditor 
proving  to  its  satisfaction  that  a  debt  sufficient  to  support 
a  petition  in  bankruptcy  is  due  to  him  from  the  persoa 
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against  whom  the  stiminons  is  sought,  and  that  the  creditor 
has  failed  to  obtain  payment  of  his  debt,  after  using  reason- 
able efforts  to  do  so.''  Now  it  is  said  that  the  petitioning 
creditors  in  this  case  had  not  used  reasonable  efforts  to  ob- 
tain .payment  of  the  debt,  because  they  had  got  garnishee 
orders  and  had  not  served  them  ;  but  if  they  had  prosecuted 
them  they  might  thereby  have  obtained  payment  oi  their  debt 

Now,  what  is  the  meaning  of  those  words  t  It  appears  to 
me  that  it  is  impossible  to  distinguish  between  a  garnishee 
order  and  any  otner  security  that  a  creditor  mav  nave.  If 
we  held  that  there  was  no  act  of  bankruptcy  in  this  case,  we 
should  be  holding  that  no  creditor,  if  he  Imd  a  security  for 
his  debt,  could  take  out  or  avail  himsejf  of  a  debtor's  sum- 
mons, until  he  had  realized  that  security. 

I  am  of  opinion  that  that  is  not  the  meaning  of  this  section. 
It  would  be  making  a  very  considerable  sQteration  of  the 
law  if  we  did  so  hola.  Realizing  a  security  may,  in  many 
cases,  take  a  very  considerable  time,  and  it  may  be  very 
doubtful  whether  the  debt  thereby  be  recovered  ;  and  there 
ma^  be  various  reasons  which  may  induce  a  creditor  not  to 
insist  upon  realizing  his  security.  I  do  not  think  it  was  the 
intention  of  the  act  that  a  *secured  creditor  could  not  [315 
have  a  debtor's  summons  till  he  had  realized  his  security. 
I  think  that  the  section  is  only  intended  to  prevent  a  man 
from  taking  out  a  debtor's  summons  by  surprise,  and  when 
he  has  not  pressed  for  payment. 

I  am  of  opinion  that  there  iS  a  good  petitioning  creditors' 
debt,  and  that  an  act  of  bankruptcy  has  been  committed. 

The  appeal  must  be  dismissed  with  costs. 

Sib  W.  M.  James,  L.  J.:    I  am  of  the  same  opinion. 

Solicitors  for  the  appellant :  Messrs.  CoUette  &  CoUette. 
Solicitor  for  the  creditors :  Mr.  F.  Last. 


[Law  Reports,  9  Chancery  Appeals,  816.] 

L.C.  and  L.JJ.,  March  2,  1874. 

*MlLE8  V.   HAB9ISOK.  [316 

[1866    M.     218.] 

WtOr-'Mortinam  Ael — MarthaUina-^JHreetUm  to  reterve  A$  part  P^rmmaliy  for 
Chanty— CotU, 

A  testator  gave  the  residae  of  hU  personal  estate,  which  consisted  of  both  pure  and 
impure  personalty,  to  trusteed  upon  trust  to  sell  and  convert  the  same  into  money, 
and  out  of  the  proceeds  and  out  of  his  ready  money  to  pay  his  debts,  funeral  expenses 
and  legacies,  and  to  pay  the  income  to  his  wife  for  life,  and  after  her  death  to  raise 

8  Eng.  Rep.  Ill 
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Bufficient  to  purchase  certain  life  annnitiee.  He  then  gave  some  pecuniary  legacies, 
including  a  legacy  of  £100  to  a  charity  school,  and  bequeathed  all  the  residue  of  his 
personal  estate  to  three  charities  in  equal  shares,  and  directed  that  the  three  last- 
mentione4  bequests  should  be  paid  and  satisfied  out  of  such  part  of  his  personal 
estate  as  could  be  lawfully  applied  to  the  payment  thereof  and  which  should  be  re- 
seryed  by  the  trustees  for  that  purpose : 

^e/<]f  (reversing  the  decision  of  IVickeM,  Y.-C),  that  the  direction  respecting  the 
payment  of  the  residuary  bequests  was  equivalent  to  a  direction  to  marshal  the  as- 
sets in  favor  of  the  three  charities ;  and  tliat  the  debts,  funeral  and  testamentary  ex- 
penses and  legacies  other  than  the  legacy  to  the  school,  must  be  paid  primarily  oat 
of  the  impure  personalty : 

That  the  direction  to  marshal  did  not  apply  to  the  legacy  to  the  school,  which 
must  fail  only  in  the  proportion  which  the  impure  bore  to  the  pure  personalty : 

That  the  costs  of  the  suit  were  included  under  testamentary  expenses,  and  must  be 
paid  primarily  out  of  the  impure  personalty. 

WuU  V.  Bourne  (>)  followed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Wickens. 

The  Rev.  John  Miles,  by  his  will,  dated  the  27th  of  JuIy, 
1856,  after  bequeathing  some  smaU  pecuniary  and  speciBc 
legacies,  gave  a  certain  leasehold  estate  and  all  the  residue 
of  his  personal  estate  unto  T.  Harrison,  J.  W.  Buckley,  and 
G.  J.  May,  upon  trust  for  sale  and  conversion,  and  upon 
trust  out  of  the  proceeds  and  out  of  the  ready  money  of 
which  he  should  be  possessed  at  his  death  to  my  his  funeral 
and  testamentary  expenses  and  debts,  and  tne  legacies  be- 
queathed by  his  win  or  any  codicil  thereto,  and  to  invest 
the  remainder  in  manner  therein  mentioned.  And  the  tes- 
tator directed  his  trustees  to  pav  the  income  of  the  trust 
funds  to  his  wife  so  long  as  she  should  continue  his  widow, 
317]  8Jad  after  her  *decease  or  second  marriage  to  raise  vari- 
ous sums,  amounting  in  the  whole  to  £9,721,  for  the  pur- 
chase of  government  annuities  for  the  persons  therein 
mentioned.  And  the  testator  then  gave  to  the  Westmorland 
Society  School  £100,  and  two  other  legacies  to  individuals, 
and  disposed  of  the  residue  of  the  .personal  estate  in  the  fol- 
lowing terms : 

"As  to  all  the  residue  and  remainder  of  my  personal 
estate  and  effects  whatsoever  and  wheresoever  which  I  may 
be  possessed  of  or  entitled  to  at  the  time  of  my  decease,  I 

S've  and  bequeath  the  same  as  follows,  namely :  one  equal 
ird  part  or  share  thereof  to  St.  Mary's  Hospital,  Padding- 
ton ;  one  equal  third  part  or  share  thereof  to  the  Society  for 
the  Propagation  of  the  Gospel  in  Foreign  Parts  ;  and  the 
remaining  one  equal  third  part  or  slmre  thereof  to  the 
Society  for  Promoting  Christian  Knowledge.  And  my  will 
is,  and  I  expressly  direct,  that  the  three  last-mentioned 
legacies  or  bequests  shall  respectively  be  paid  and  satisfied 

0)  Law  Rep.,  16  Eq.,  487. 
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out  of  such  part  of  my  personal  estate  as  can  lawfully  be 
applied  to  the  payment  thereof,  and  which  shall  be  reserved 
by  my  trustees  or  trustee  for  the  time  being  for  that  pur- 
pose; and  that  such  legacies  and  shares  of  residue  snaU 
respectively  be  applied  to  the  purposes  of  the  said  hos- 
pital and  societies  respectively,  and  the  receipts  of  the 
respective  treasurers  of  the  said  hospital  and  societies 
respectively  shall  be  sufficient  discharges  for  the  same  re- 
spectively. ' 

The  testator  made  several  codicils  to  his  will,  by  which  he 
disposed  of  certain  real  estates  which  he  had  purchased 
since  the  date  of  his  will,  and  gave  various  legacies,  but  did 
not  alter  the  residuary  bequest  contained  in  his  will.  He 
died  on  the  28th  of  March,  1866.  His  personal  estate 
amounted  in  value  to  about  £60,000,  of  which  about  £46,000 
was  personalty  connected  with  land,  and  about  £14,000  pure 
personalty. 

The  testator's  widow  filed  a  bill  for  the  administration  of 
the  estate,  and  on  the  cause  coming  on  for  further  conside- 
ration the  question  arose  whether  the  testator's  debts, 
funeral  and  testamentary  expenses  and  legacies,  were  to 
be  paid  ratably  out  of  the  pure  and  impure  personalty,  or 
whether  thev  ought  to  be  Dorne  primarily  by  the  impure 
personalty,  for  the  benefit  of  the  charities,  which  were  resid- 
uary legatees. 

*The  V  ice-Chancellor  decided  that  the  clause  at  the  [318 
end  of  the  testator's  will  was  not  sufficient  to  warrant  the 
court  in  marshalling  the  estate  for  the  benefit  of  the  chari- 
ties, and  that  the  pure  and  impure  personalty  must  con*- 
tribute  ratably  in  the  ordinary  way  (*).  From  this  decision 
the  charities  appealed. 

Mr.  LindletA  Q.C.,  and  Mr.  Graham  Hastings^  for  the 
appellants  :  The  direction  by  the  testator  that  shares  of  the 
residue  given  to  the  charities  should  be  paid  and  satisfied 
out  of  ms  pure  personal  estate,  which  snould  be  reserved 
for  that  purpose,  was  a  distinct  direction  to  marshal  which 
the  court  cannot  neglect.  There  is  no  magic  in  the  word 
''marshal":  it  is  sufficient  if  the  testator's  intention  is 
clear.  And  if  the  court  does  not  attach  that  meaning  to  the 
testator's  words,  it  will  in  fact  strike  them  out  altogether ; 
for  no  other  sense  can  be  attributed  to  them.  If  the  words 
are  read  as  being  equivalent  to  a  direction  to  marshal  there 

Q)  1878.    June  9.  shall  be  disappointing  the  teetator^s  in- 

Snt  John  Wickens,  V.C:    The  case  is  tention.    But  I  do  not  think  that  these 

a  yery  difficult  o!ie,  and  the  will  is  ex-  words  are  express  enough  to  countervail 

ccedingly  ambiguous,  and  I  have  a  strong  the  general  rule  of  law  and  the  direction 

impression  that  however  I  may  decide  I  given  in  the  earlier  part  of  the  will. 
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is  no  difficulty  caused  by  the  legacy  given  to  the  Westmor- 
land Society  School ;  for  marshalling  only  applies  to  those 
who  have  two  funds  to  resort  to,  and  as  the  Westmorland 
Society  School  can  only  resort  to  the  pure  personalty,  that 
legacy  will  be  untouched  by  the  testator's  direction  to  mar- 
shal, and  will  be  paid  in  the  usual  way.  We  therefore 
claim  that  all  the  debts,  funeral  and  testamentary  expenses 
and  legacies  (other  than  the  lejjacyto  the  Westmorland 
Society  School)  should  be  paid  primarily  out  of  the  impure 
personalty  :  Wigg  v.  NichoU  (*) ;  NicJcisson  v.  Cockiu  (*) ; 
OasJcin  v.  Rogers  (*) ;  Bobinson  v.  Oddard  (*)  ;  Wills  v. 
Bourne  (*).  In  the  mst- mentioned  case,  which  was  decided 
subsequently  to  the  present,  the  decision  of  the  Vice-Chan- 
cellor  m  this  case  was  not  approved  of. 

319]  *Mr.  Hardy^  Q.C.,  and  Mr.  Orossley^  for  the  plain- 
tiff :  The  construction  put  upon  the  testator's  words  by  the 
appellants  makes  the  will  inconsistent  and  self-contradic- 
tory. The  testator  begins  by  making  a  mixed  fund  of  both 
Sure  and  impure  personalty,  out  of  which  he  directs  his 
ebts  and  legacies  to  be  paid ;  that  is  quite  inconsistent  with 
an  intention  of  marshalling  in  favor  of  the  charities.  He 
then  gives  a  legacy  to  the  Westmorland  Society  School, 
which  is  put  on  the  same  footing  with  the  otJier  legacies, 
and  if  the  assets  are  to  be  marshalled  in  favor  of  the  resid- 
uary legatees,  that  legacy  will  fail  altogether.  We  contend, 
therefore,  that  the  testator  did  not  intend  that  the  assets 
should  be  marshalled,  but  only  that  the  three  charities 
should  have  their  fair  proportion  of  the  pure  personalty. 
This  is  a  gift  of  residue,  and  what  the  residue  consists  of 
must  be  determined  in  the  ordinary  course  of  administra- 
tion. The  gift  will  then  only  operate  on  what  remains 
after  this  is  done.  This  construction  makes  the  will  con- 
sistent with  itself,  and  is  also  consistent  with  the  authorities : 
Attorney-OeneraZ  v.  JBarl  of  Winchelsea  (*) ;  Beaumont  v. 
OUveira  f ). 

Mr.  Gfreene,  Q.C.,  and  Mr.  W.  TT.  Cooper y  Mr.  Dickin- 
Sony  Q.C.,  and  Mr.  Whaielyy  for  others  of  the  next  of  kin, 
supported  the  same  view. 

Mr.  Morgany  Q.C.,  and  Mr.  J.  T.  Andersony  for  the 
executors. 

Lord  Cairns,  L.C.:  I  have  naturally  very  great  hesita- 
tion in  arriving  at  a  conclusion  in  this  case  wnich  will  differ 

(1)  Law  Rep.,  14  £q.,  92.  (*)  Law  Rep.,  16  Eq.,  487. 

(«)  8  D.  J.  i  S.,  622.  (•)  8  Bro.  C.  C,  878. 

(»)  Law  Rep.,  2  Eq.,  284.  (')  Law  Rep.,  4  Ch.,  809. 
(*)  8  Mac.  A  G.,  786. 
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from  the  opinion  entertained  by  the  late  Vice-Chancellor 
Wickens,  for  whose  opinion  upon  all  points,  but  more  par- 
ticularly on  a  point  of  this  kmd,  witn  which  he  had  very 
freat  fiimiliarity  from  the  character  of  his  practice  at  the  bar, 
should  have  the  greatest  possible  respect.  At  the  same 
time  the  question  turns  upon  the  construction  of  a  few  words 
in  a  will,  a  question  whicn  is  always  very  likely  to  give  rise 
to  a  difference  of  judicial  opinion. 

If  I  were  to  take  the  gift  of  the  residue  and  the  words 
♦accompanying  that  gift  in  this  case  by  themselves,  I  [320 
own  I  should  have  very  little  doubt  as  to  their  meaning. 
The  testator  says :  "  As  to  all  the  residue  and  remainder  of 
my  personal  estate  and  effects  whatsoever  and  wheresoever 
which  I  may  be  possessed  of  or  entitled  to  at  the  time  of 
my  decease,  I  give  and  bequeath  the  same  as  follows, 
namely,  one  eoual  third  part  or  share  thereof  to  St.  Mary's 
Hospital,  Padain^n ;  one  other  equal  third  part  or  share 
thereof  to  the  Society  for  the  Propagation  of  the  Gospel  in 
Foreign  Parts  ;  and  the  remaining  one  equal  third  part  or 
share  thereof  to  the  Society  for  Promoting  Christian  Knowl- 
edge." Stopping  there,  1  entirely  accede  to  the  observa- 
tions made  by  the  counsel  for  the  respondents,  that  we  have 
here  that  which  is  merely  a  gift  of  residue  as  such.  The 
words  which  I  have  read  do  not  go  beyond  the  gift  of  the 
residue,  and  if  they  stood  alone  the  natural  inference  would 
be  that  the  residue  was  to  be  ascertained  in  the  ordinary 
way.  But  then  that  gift  is  accompanied  by  explanatory 
and  directory  words,  wnich  appear  to  me  not  to  apply  to  a 
residue  already  ascertained,  but  to  apply  to  the  whole  of 
the  personal  estate  of  the  testator,  and,  in  fact,  to  direct  the 
mode  and  to  order  the  manner  and  form  in  which  the  residue 
is  to  be  ascertained ;  for  the  testator  continues :  "  My  will 
is,  and  I  expressly  direct  that  the  three  last-mentioned  lega- 
cies or  bequests  shall  respectively  be  paid  and  satisfied  out 
of  such  part  of  my  personal  estate,^'  thati&  "mv  whole 
personal  estate,"  "as  can  lawfully  be  applied  to  the  pay- 
ment thereof,  and  which  shall  be  reserved  by  my  trustees  or 
trustee  for  the  time  being  for  that  purpose."  Now  I  take 
the  word  "  which,"  occurring  in  the  last  clause,  to  relate  to 
and  to  stand  for  the  words  "  the  part  of  my  personal  estate 
which  can  lawfully  be  applied  to  the  payment  of  charitable 
bequests,"  and  the  last  clause  to  amount  to  this :  "I  direct 
that  the  part  of  my  personal  estate  which  lawfully  can  be 
applied  to  the  payment  of  charitable  bequests  shall  be  re- 
served by  my  trustees  or  trustee  for  the  time  being  for  the 
purpose  of  paying  and  satisfying  the  legacies  or  bequests  in 
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queBtion."  I  repeat,  then,  if  I  were  to  look  at  that  alone,  I 
snonld  not  hesitate  to  say  that  that  was  a  plain  and  suffi- 
ciently intelligible  direction  to  the  trustees  that  they  were  to 
keep  in  hand^  or  at  all  events,  by  accounting,  to  arrive  at 
the  same  result  as  if  they  had  kept  in  hand,  wnat  is  termed 
321]  the  pure  personalty  of  the  testator,  to  bring  *that  pure 
personalty  to  bear,  as  far  as  it  could  properly  be  done,  upon 
the  pajTnent,  and  in  order  to  effect  the  payment  which  is 
directed  to  be  made  in  the  gift  of  the  residue — ^in  other 
words,  it  would  be  equivalent,  to  use  technical  terms,  to  a 
direction  that  the  personal  estate  should,  as  the  Court  of 
Chancery  calls  it,  oe  "marshalled,"  so  as  to  rive  to  the 
charitable  legatees  under  the  residue  the  fullest  benefit 
that  could  be  given  to  them  with  reference  to  the  pure  per- 
sonal estate. 

Then,  is  there  anything  in  any  other  part  of  the  will 
which  is  antagonistic  to  this,  and  which  will  be  set  aside 
and  violently  overridden  by  this  construction  ?  In  my  opin- 
ion there  is  nothing  at  all  inconsistent  with  this  construc- 
tion. The  part  principally  referred  to  as  inconsistent  was 
the  introductory  clause,  by  which  the  testator,  after  giving 
his  leaseholds  and  ready  money  and  other  personalty,  di- 
rects that  out  of  the  moneys  to  arise  from  the  sale  of  his 
leasehold  estate,  and  from  the  sale  and  conversion  into 
money  of  such  parts  of  his  personal  estate  as  should  not 
consist  of  money,  and  out  of  the  ready  money  of  which  he 
should  be  possessed  at  his  death,  the  trustees  should  jmy 
his  funeral  and  testamentary  expenses  and  debts,  and  the 
legacies  bequeathed  by  his  will  or  any  codicil  thereto,  and 
should  invest  the  residue.  That  appears  to  me  to  be  a 
charging  of  the  whole  aggregate  fund  in  the  hands  of  the 
trustees  with  all  his  debts  and  legacies  and  administration 
expenses.  That  is  quite  consistent  with  an  intention,  on  the 
part  of  the  testator,  on  the  one  hand  that  those  entitled  to 
those  payments  should  have  the  security  of  the  whole  of  his 
personal  estate,  and,  on  the  other  hand,  that,  for  the  pur- 
pose of  working  out  his  charitable  intention  in  favor  of  his 
residuary  legatees,  the  results,  as  a  matter  of  money,  should 
be  dealt  with  as  if  those  who  had  the  two  funds  for  their 
payment  took  their  payment  out  of  the  fund  which  could 
not  be  reached  by  the  charitable  legatees  to  whom  he  ^ad 
given  the  residue.  It  appears  to  me  that  there  is  no  incon- 
sistency in  the  case.  Suppose  the  testator  had  said,  "I  give 
to  my  trustees  all  my  leaseholds  and  mortgages  and  ready 
money  to  pay  my  debts  and  funeral  expenses  and  legacies, 
and  had  then  given  pecuniary  legacies,  and  then  said,  as  to 
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his  residue,  expressly,  "I  give  my  residue  to  three  chari- 
ties, but  I  direct  that  my  assets  shall  be  marshalled,  so  as  to 
throw  them  as  far  as  possible  on  the  *pure  person-  [322 
alty,"  he  would  have  said  nothing  whatever  inconsistent, 
ana  the  court  would  know  how  to  work  out  the  provisions 
of  the  will. 

Then  it  is  said  that  if  that  construction  is  put  upon  the 
gift  of  the  residue,  it  will  be  inconsistent  with  the  gift  by  the 
testator  of  £100  pecuniary  legacy  to  the  Westmorland  So- 
ciety School.  I  think,  that  objection  has  been  sufficiently 
answered  in  the  argument.  If ,  as  I  assume,  the  gift  of  the 
residue  amounts  to  a  direction  that  the  personal  estate  shall 
be  marshalled,  a  direction  of  that  kind  cannot  operate  to 
defeat  in  toto  the  pecuniary  legacy  to  the  charity  of  £100 : 
that  legacy  will  stand  upon  the  footing  upon  which  it  would 
have  stood  if  nothing  at  all  had  been  said  about  marshalling 
in  the  residuary  gift.  So  far  as  this  legacy  would  fall  on 
the  impure  personalty^  it  must  fail,  and,  inasmuch  as  the 
essence  of  marshalling  is  that  it  puts  those  only  to  marshal 
who  have  got  two  funds,  this  charitable  legatee,  having  only 
one  fund,  will  not  be  driven  to  marshal,  and  the  direction 
to  marshal  will  not  be  operative  as  against  it ;  and  it  will 
be  paid  out  of  the  pure  personalty  according  to  the  propor- 
tion which  it  bears  to  the  impure  personalty.  It  appears  to 
me,  therefore,  that  the  decree  of  the  Vice-Uhancellor  in  this 
respect  must  be  altered,  and  that  a  direction  must  be  in- 
serted that  the  personal  estate  of  the  testator  is  to  be 
marshalled  in  the  usual  way,  so  that,  as  far  as  can  be 
done,  the  three  charities  taking  the  residue  are  to  be  paid. 
Of  course  there  will  be  an  intestacy  as  to  anything  be- 
yond that. 

Sib  W.  M.  James,  L.  J.:  I  am  entirely  of  the  same  opin- 
ion, for  the  same  reasons ;  and  I  so  entirely  agree  with  the 
construction  the  Lord  Chancellor  has  ;put  on  the  will,  that  I 
do  not  think  it  necessary  to  add  anything. 

Sib  G.  Hellish,  L.  J.:  I  am  also  of  the  same  opinion.  I 
think  the  case  is  really  governed  by  the  judgment  of  Lord 
Selbome  in  the  case  otn'ills  v.  Bourne  (^\  for  the  will  in 
that  case  was  substantially  the  same  as  this  will  would  have 
been  if  there  had  been  no  direction  to  reserve.  If  the 
♦direction  to  the  trustees  had  stopped  at  the  words,  [323 
*'And  my  will  is,  and  I  expressly  direct,  that  the  last-men- 
tioned legacies  or  bequests  shall  respectively  be  paid  and 
satisfied  out  of  such  part  of  my  personal  estate  as  can  be 
lawfully  applied  to  the  payment  thereof,"  then  that  case 

(')  Law  Rep.,  IB  Eq.,  487. 
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would  have  been  directly  in  point :  and  the  words  which  fol- 
low seem  to  me  only  to  make  the  matter  still  strongs  and 
dearer  than  they  otherwise  would  have  been. 

Mr.  Lindlet/.  Q.C.,  asked  that  the  costs  of  the  suit,  inclad- 
ing  the  costs  or  the  appeal,  might  be  paid  out  of  the  impure 
personalty.  The  testator  had  thrown  the  testamentaiy  ex- 
penses on  the  impure  personalty,  and  that  included  the  costs 
of  administering  the  estate.  He  referred  to  Morrdl  v. 
Fisher  (*) ;  Do&n  v.  Macdermot^^). 

Mr.  DickiTison^  Q-C,  Mr.  Oreene^  Q.C.,  and  Mr.  H(vrd% 
Q.C.,  contended  tliat  the  costs  of  the  suit  ought  to  be  borne 
ratably  by  the  pure  and  impure  personalty,  'niey  were 
not  testamentary  expenses :  Wigg  r.  MchouC)  ;  JvUU  r. 
JBoumeQ. 

Lord  Caibks,  L.G.:  The  estate  could  not  have  been  ad- 
ministered without  the  direction  of  the  court.  We  think 
that  all  the  costs  of  the  suit  in  the  court  below,  and  the  ooste 
of  the  executors  of  the  appeal,  must  be  paid  out  of  the  im- 
pure personalty.  The  other  parties  will  pay  their  own  coste 
of  the  appeal. 

Solicitors  for  the  plaintiff :  Messrs.  Batty  &  Whitehouse. 

Solicitors  for  the  other  parties :  Mr.  T.  Johnston^  Meat 
for  Messrs.  Harrison  A  Son,  KendaU;  Messrs.  TT.  Tamim 
A  Son  ;  Messrs.  Scott  &  Son. 

84  De  G.  A  Sm.,  428.  (>)  Law  Rep.,  14  Eq.,  92. 

Law  Eep.,  8  Ch.,  676.  (*)  Ibid.,  16  Eq.,  487. 


[Law  Reports,  9  Chanoery  Appeals,  881.] 

L.JJ.,  Feb.  19,  21,  1874. 

331]   *PoWBLL  DUPPRYN  StEAM  CoAL  COMPANY  V.  TaFF 

Vale  Railway  Company. 

[1872*  P.    27.] 

BaUwiyt  Clown  Ad,  1846,  u,  76,  92— Z7w  of  Railwat^InjunetHm^-'J^pee^ 
Per/ormanee, 

A  railway  eompany  having  refused  to  allow  the  pliuntiffs  to  ran  engines  and  csr- 
riages  oyer  part  of  their  line  under  the  powers  of  the  Railway  Clauses  Act,  1845, 
B.  92,  the  plaintiffs  filed  their  Mil  for  an  injnnction  to  restrain  the  company  from 
preventine  their  exercise  of  the  right: 

Held  (affirming  the  decision  of  Ball,  Y.C.),  that,  inasmuch  as  the  plaintiffii  ooold 
not  run  over  the  line  unless  the  points  and  signals  on  the  line  were  properly  worked 
by  the  railway  oompany,  this  court  could  not  grant  relief,  as  It  does  not  order  the 
performance  of  a  continuous  act  like  working  signals,  the  doing  of  whidi  reqnireg 
continuous  attention,  and  cannot  be  seen  to  by  the  court 

This  was  an  appeal  by  the  plaintiffs  from  a  decree  of  Vice- 
Chancellor  Hall,  dismissing  tneir  bill  with  costs. 
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The  defendants  were  lessees  of  the  Aberdare  BaUway, 
and  were  working  it  under  acts  of  Parliament  with  which 
the  Railways  Glauses  Consolidation  Act,  1845,  was  incor- 
porated. 

Part  of  the  Aberdare  Railway  extended  from  Aber^waur, 
near  Treaman  Station  to  Mountain  Ash  Station,  a  distance 
of  between  two  and  three  miles.  At  Aber^aur  the  plain- 
tiffs had  a  colliery  with  a  sidins  running  into  the  railway 
near  the  Treaman  Station,  and  uxev  had  two  other  coUeries 
witib  a  siding  running  into  the  railway  at  that  station.  At 
Mountain  Ash  Station  the  railway  communicated  with  the 
Great  Western  Railway, 

For  some  years  the  coal  raised  from  the  plaintiffs'  colleries 
had  been  carried  by  the  defendant  company,  but  in  1871 
the  plaintiffs,  in  order  to  save  expense,  became  desirous  of 
carrying  it  themselves  over  the  defendants'  railway  between 
Abergwaur  and  Mountain  Ash,  and  on  the  12th  of  Decem- 
ber, 1871,  gave  the  Taff  Vale  Company  notice  that  the  plain- 
tiffs, pursuant  to  the  provisions  of  the  Railways  Clauses 
Consolidation  Act,  18^,  and  especially  sect.  92,  desired  to 
use  with  the  engine  and  carriages  thereinafter  mentioned  so 
much  of  the  Aberdare  Railway  as  extended  from  Abergwaur 
to  Mountain  Ash ;  that  the  engine  was  called  the  Progress, 
and  ^might  be  inspected  at  Aberaman  at  any  time,  and  [332 
that  the  wagons  were  those  mentioned  in  a  list  at  the  foot  of 
the  notice.  On  the  23d  of  December  the  defendants'  secre- 
tary wrote  to  say  that  the  en^ne  would  be  inspected  on  the 
28tn.  On  the  27th  the  plaintiffs'  secretary  wrote  to  the  de- 
fendants' secretary,  saying  that,  to  prevent  any  misunder- 
standing as  to  the  suitability  of  the  engines  proposed  to  be 
used,  the  .plaintiffs  were  now  intending  to  use  the  loco- 
motive engmes  belonging  to  the  Rhymney  Railway  Com- 
pany, which  had  been  alreadv  approved  by  the  defendants 
and  were  then  running  over  their  line,  and  that  on  the  next 
day  he  should  be  prepared  to  submit  the  proposed  times  of 
running  the  en^es  and  trains.  On  the  8d  of  January, 
1872,  the  plaintiffs'  secretary  sent  a  time-table  of  the  pro- 

?osed  times  of  five  up-trains  and  five  down-trainp  between 
reaman  and  Mountain  Ash.  No  answer  having  been  re- 
ceived, the  plaintiffs'  secretary,  on  the  23d  of  January, 
wrote  again,  stating  that  on  ana  from  Thursday,  the  1st  of 
February,  the  plaintiffs  would  run  trains  according  to  the 
time-table,  and  that  the  engines  would  be  those  belonging 
to  the  Rhymney  Railway  Company  then  running  on  the 
defendants  railway,  and  the  carriages  those  mentioned  in 
the  former  notice. 

8  Eng.  Rep.  112 
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On  the  Slst  of  January  the  secretary  of  the  defendants 
replied  by  a  letter,  in  which  he  stated  that  the  defendants 
protested  against  what  was  in  effect  ^ving  the  Rhvmney 
Company  running  powers  over  their  line,  and  said  that  the 
defendants  had  received  no  notice  pursuant  to  8  Vict.  c.  20, 
s.  116,  as  to  the  engines  proposed  to  be  used,  and  would  not 
allow  the  trains  to  run  as  proposed  by  the  letter  of  the  23d. 

On  the  1st  of  February,  1872,  an  engineer  went  on  behsklf 
of  the  plaintiffs  to  Mountain  Ash  Station  to  take  one  of  the 
Rhymney  engines  with  a  train  of  empty  wagons  to  the 
Treaman  siding,  but  found  that  the  gates  were  locked 
so  as  to  prevent  it  passing  on  to  the  line.  He  saw  the 
trafBic  manager,  who  said,  ^^I  have  no  instructions  about 
your  running  on  our  line,  and  if  you  insist  you  must  take 
the  responsibility ;  but  our  men  shall  not  move  the  signals 
for  vou,"  or  to  that  effect.  The  engineer  replied,  "If  that 
is  tne  case  we  cannot  proceed."  The  train  accordingly, 
after  some  delav,  was  run  back. 

On  the  8th  of  February,  1872,  the  bill  was  filed,  praying 
333]  for  an  *iniunction  to  restrain  the  defendants,  their 
servants,  and  aeents  from  locking  the  gates  or  permitting 
them  to  be  locked,  and  from  keeping  or  permitting,  them 
to  be  kept  locked,  and  from  making  or  permitting  any 
other  obstruction,  or  doing  or  permitting  any  other  thmg  so 
as  to  prevent  or  interfere  with  the  proposed  use  of  the  rail- 
way by  the  plaintiffs :  and  for  damages. 

The  plaintiffs,  on  the  7th  of  March,  1872,  moved  before 
Vice-Chancellor  Wickens  for  an  injunction,  which  his 
honor  declined  to  grant  on  the  ground  that  the  working  of 
the  signals  on  the  defendants'  line  was  necessary  to  enable 
the  plaintiffs  to  run  over  it,  and  that  the  court  could  neither 
bind  the  defendants  to  allow  the  plaintiffs  to  tvork  the  sig- 
nals, nor  compel  tlie  defendants  themselves  to  work  them. 

The  bill  was  afterwards  amended  by  introducing  an  alle- 
gation that,  with  regard  to  any  signals  ^ut  up  by  the 
defendants,  the  defendants'  tolls  included  their  remuneration 
for  all  charges  for  such  signals,  and  for  the  use  of  the  points 
and  for  signalmen  and  pointsmen,  ai^d  all  other  expenses 
incidental  to  the  ordinary  working  and  use  of  their  line  by 
engines  and  carriages  not  belonging  to  them,  and  that  the 
defendants  were  not  entitled  to  use  tne  signals  or  points  in 
such  a  manner  as  to  obstruct  the  use  of  tne  railway  by  the 
plaintiffs  as  proposed,  but  that  the  defendants  were  bound 
to  make  and  permit,  as  an  incident  to  such  user  by  the  plain- 
tiffs, a  proper  use  of  the  points  and  signals ;  and  a  further 
allegation  that  there  was  no  practical  difficulty  arising  from 
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signals,  points,  or  other  canses  in  jgiving  effect  to  the  right 
of  user  by  the  plaintiffs,  and  that  m  fact  similar  rights  of 
user  were  daily  exercised  over  various  other  railways  in  the 
kingdom. 

On  the  9th  of  December,  1873,  the  bill  was  dismissed  with 
costs  by  Vice-Chancellor  Hall,  his  honor  being  of  opinion 
that,  though  the  plaintiffs  had  a  statutory  right  to  use  the 
railway  on  fuliilhng  the  requisite  conditions,  yet,  as  it  could 
not  be  used  without  the  points  and  signals,  tne  court  could 
not  grant  any  relief,  for  that  tiie  court  could  not  give  direc- 
tions as  to  acts  of  such  a  nature  that  it  could  not  see  to 
their  being  performed. 

Mr.  Oreene^  Q.C.,  and  Mr.  Marten^  Q.C.,  for  the  appel- 
lants :  We  have  a  statutory  ri^ht  to  use  the  railway  under 
the  Bailwavs  *Clauses  Consoliaation  Act,  1846,  s.  92,  [334 
and  we  seek  to  have  that  right  protected.  In  Bell  v.  midr 
land  Railway  Company {^)  the  court  interfered  to  protect 
statutory  rights  under  the  act,  and  in  Oreene  v.  West 
Cheshire  Railway  Company  i^)  it  interfered,  by  way  of 
specific  j)erformance,  to  make  a  railway  company  construct 
and  maintain  a  siding. 

[The  Lord  Justice  James  :  I  doubt  whether  this  court 
can  give  effect  to  the  rights  conferred  by  sect.  92.  As  far  as 
mv  experience  goes,  the  court  has  never  ordered  anything 
which  involves  doing  something  from  day  to  day  for  an  in- 
definite period. 

The  Lord  Justice  Mellish  :  I  feel  the  same  doubt,  and 
am  disposed  to  think  that  a  court  of  common  law  would 
feel  the  same  difficulty  as  to  a  mandamus.  A  court  can 
only  order  the  doin^  something  which  has  to  be  done 
once  for  all,  so  that  tne  court  can  see  to  its  being  done. 
The  Railways  Clauses  Act  was  passed  at  a  time  when  the 
working  of  railways  was  not  well  understood.  The  legis- 
lature seems  to  have  considered  that  there  was  no  more 
difficulty  about  running  over  a  railway  than  along  a  turn- 
pike road.  It  is  found  now  that  the  use  of  points  and  sig- 
nals is  required ;  but  how  can  the  court  see  to  the  defen- 
dants working  them  day  after  day  for  a  series  of  years  I] 

The  defendants  would  only  have  to  go  on  working  the 
points  and  signals  as  they  do.  The  necessary  use  of  them 
18  included  in  the  use  of  the  line :  Midland,  Railway  Com- 
pany V.  Amber gaie  Railway  Company  (") ;  and  the  by-laws 
provide  for  the  management  of  the  line. 

[Sects.  76,  108,  115,  were  also  referred  to.] 

The  Lord  Justice  Mellish  :    I  do  not  see  anything  in 

(»)  3  De  G.  A  J.,  678.  C)  Law  Rep.,  13  Eq.,  44.,  (3)  10  Hare,  359. 
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the  act  that  authorizes  you  to  get  the  benefit  of  the  services 
of  the  defendants'  servants. 

Mr.  Lindleyy  Q.C.,  (Mr.  Cra/iknaU  with  him),  for  the  de- 
fendants, was'  heard  as  to  costs  only. 

335]     *SiR  W.  M.  James.  L.J.:    I  am  of  opinion  in  tliis 
case  that  the  jud^ent  of  tne  Vice-chancellor  cannot  be  dis- 
turbed.   True  it  is  that,  under  the  76th  and  92d  sections  of 
the  Railways  Clauses  Consolidation  Act,  the  plaintiffs  ap- 
pear to  have  the  right  given  to  them  of  using  this  railway 
with  their  engines,  out,  as  pointed  out  bv  Vice-Chanoellor 
Wickens,  and  afterwards  by  Vice-Chancellor  Hall,  it  is  im- 
possible for  them  to  exercise  that  ri^ht  without  danger,  un- 
fess  there  is  a  continuous  use  of  the  signals  and  of  the  points 
by  the  defendants^  own  people.    Now  it  is,  I  think,  impos- 
sible to  say  that  a  company  ought  to  be  compelled  by  this 
court  to  trust  its  points  and  signals,  upon  which  so  much  of 
the  safety  of  mankind  now  depends,  to  any  other  persons 
than  its  own  pointsmen  and  its  own  signalmen.    Ii,  there- 
fore, relief  is  given  to  the  plaintiffs,  it  must  in  substance  in- 
volve ordering  the  defendants  to  work  the  points  and  signals. 
But  it  is  not  tne  practice  of  this  court  to  compel  by  injunc- 
tion either  a  company  or  an  individual  to  do  a  continuous 
act  which  requires  tne  continuous  employment  of  p»eoi>le. 
The  court  will  in  a  proper  case  restrain  a  man  from  singing 
at  one  theatre,  but  it  will  not  undertake  to  compel  him  to 
sing  at  another ;  it  may  restrain  him  from  writing  a  book  for 
one  publisher,  but  it  cannot  compel  him  to  write  a  book  for 
another.     Where  what  is  required  is  not  merely  to  restrain 
a  party  from  doing  an  act  of  wrong,  but  to  oblige  him  to  do 
some  continuous  act  involving  labor  and  care,  tne  court  has 
never  found  its  way  to  do  this  by  injunction.    Both  the 
learned  Vice-Chancellors  say  that  in  all  their  experience  they 
have  never  known  such  an  injunction  ^ranted.     My  experi- 
ence is  the  same.     I  think,  therefore,  that  the  order  dismiss- 
ing the  bill  must  remain  affirmed.    At  the  same  time  it  is  to 
be  observed  that  the  plaintiffs  come  here  to  enforce  a  right 
which  the  act  of  Parliament  gives  them,  and  which  the  legis- 
lature intended  them  to  have,  and  that  they  do  not  fail  on 
the  merits,  the  (juestion  as  to  the  approval  of  the  engines 
being  a  mere  thing  thrown  in,  and  the  real  question  between 
the  parties  having  throughout  been  whether  the  plaintiffs 
have  a  right  to  use  the  railway  at  all.    The  plaintiffs  fail  only 
because  of  the  difficulty  in  the  way  of  this  court's  enforcing 
such  a  right — a  difficulty  which  to  my  mind  is  insuperable. 
As  their  case,  tlien^  fails,  not  on  the  merits,  but  on  the 
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*ground  of  the  difflcultv  in  giving  them  a  remedy,  I  [336 
think  that  the  bill  should  be  dismissed  without  costs. 

Sib  G.  Mellish,  L.J.:    I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Field.  RoscoeA Co.:  Messrs.  ^tVe^^ 
&Co. 


[Law  Reports,  9  Chancery  Appeals,  886.] 
LJJ.,  Feb.  23,  1874. 

McCleak  V.  Kennard. 

[1870    M.     239.] 

Partners — Joiwl  Contraei — Deaih  of  one  CorUrador — Share  of  ProfiU — Bkmk  in 
«     jigreement — Fartue  to  Affreement^Svidenee  of  Intention, 

Five  contractors  Jointly  contracted  to  build  a  harbor,  the  building  of  which  would 
take  at  least  fire  years.    Soon  afterwards  one  of  the  contractors  dira : 

Seid,  that  his  estate  was  entitled  to  share  in  the  profits  of  the  contract;  and  that 
those  profits  were  to  be  the  actual  profits  ascertained  when  the  contract  was  c(Mn- 
pleted,  and  not  by  valuation  or  by  sale  of  the  contract. 

Ambler  T.  BolUm  (')  distinguished. 

The  deceased  contractor  named  in  his  will  three  executors.  Before  the  will  was 
proved,  the  four  other  contractors  signed  an  agreement,  in  which  they,  and  also  the 
executors  of  the  will,  were  the  parties,  a  blank  being  left  for  the  names  of  the  execu- 
tors. The  will  was  afterwards  proved  by  two  only  of  the  executors,  and  those  two 
executors  then  signed  the  agreement : 

Hdd,  on  the  construction  of  tiie  agreement,  that,  though  signed  by  two  only  of  the 
executors,  it  was  binding  on  the  other  contractors: 

Held,  also,  that  no  regard  could  be  paid  to  evidence  that  the  other  contractors  ex- 
pected the  concurrence  of  the  third  executor,  and  would  not  have  entered  into  the 
agreement  if  they  had  been  aware  that  he  would  renounce. 

Decree  of  Baoont  V.C.,  reversed. 

In  the  years  1868  and  1869  negotiations  as  to  the  construc- 
tion of  a  harbor  at  Alexandria  were  going  on  between  the 
Egyptian  government  on  the  one  side,  and  W.  B.  Greenfield 
and  K.  wT  Kennard  on  the  other  side.  On  the  23d  of  Au- 
gust, 1869,  R.  W.  Kennard,  G.  Elliot,  J.  R.  McClean,  J. 
Abemethy,  and  W.  B.  Greenfield,  as  contractors,  addressed 
a  letter  to  Nubar  Pacha,  the  Egyptian  envoy,  accepting  the 
terms  proposed  by  him  for  the  works  at  *Alexandna.  [337 
No  articles  of  partnership  were  made  between  the  five  con- 
tractors, but  it  was  agreed  that  the  profits  and  losses  should 
be  shared  equally.  It  was  estimated  that  the  works  would 
cost  £2,000,000,  and  take  five  years  for  their  completion,  and 
according  to  the  statement  of  .the  plaintiffs  the  terms  of  pay- 
ment, and  several  other  important  matters,  remained  unset- 
tled when,  on  this  11th  of  January,  1870,  R.  W.  Kennard 
died.  By  his  will  he  appointed  his  brother,  J.  P.  Kennard, 
and  his  sons,  H.  J.  Kennard  and  E.  Kennard,  executors  and 

0)  8  Eng.  Rep.,  806;  Law  Rep.,  14  Eq.,  427. 
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trustees  thereof,  and  gave  the  trustees  power  to  carry  on 
any  trade  or  business  in  which  any  part  of  his  property 
might  be  invested.  On  the  11th  of  March,  1870,  a  letter  was 
received  from  the  Egyptian  government,  which,  as  the  plain- 
tiffs alleged,  introduced  new  terms  into  the  agreement  as  to 
the  works  at  Alexandria,  and  was  assented  to  by  the  four 
surviving  contractors.  Much  discussion  took  place  as  to 
the  interest  which  the  estate  of  R.  W.  Kennard  took  in  the 
contract;  the  other  four  contractors  contending  that  they 
were  not  obliged  to  take  into  partnership  his  executors, 
though  they  were  willing  to  pay  the  executors  the  fair  value 
of  his  interest. 

Ultimately,  by  the  intervention  of  Sir  W.  Brake,  terms 
were  arranged,  and  Sir  W.  Brake  drew  an  agreeqaent  as 
follows : 

"Memorandum  of  agreement,  made  the  20th  day  of  May, 
one  thousand  eight  hundred  and  seventy,  between  the  under- 
signed William  Bnnce  Greenfield,  of  Great  George  Street, 
W  estminster.  Esquire ;  George  ^Elliot,  of  the  same  place,  Es- 
quire, M.P.;  John  Robinson  McClean,  of  the  same  place, 
Esquire,  M.P.;  James  Abernethy,  of  Delahay  Street,  West- 
minster, Esquire ;  and  ,  executors 
and  trustees  of  the  will  of  the  late  Robert  William  KennarcL 
deceased :  Whereas  the  parties  hereto  are  jointljr  interested 
as  co-contractors  in  a  contract  entered  into  with  his  highness 
the  Khedive  of  Egypt  for  the  execution  of  certain  works  in 
the  harbor  at  Alexandria,  and  it  has  been  agreed  between 
them  as  follows : 

"  1.  The  contract  to  be  carried  out  on  joint  account  of  the 
co-contractors,  and  in  the  best  interests  of  all  concerned  in 
the  contract.  All  the  co-contractors  will  contribute  in  equal 
shares  towards  the  expenses  of  carrying  it  out. 
3381  *''2.  The  executors  and  trustees  of  the  will  of  the 
late  Robert  William  Kennard  to  be  sleeping  partners,  the 
acting  partners  being  Messrs.  McClean,  jSUiotJ  Greenfield, 
and  Abernethy,  who  are  to  give  all  necessary  personal  super- 
intendence in  carrying  out  the  contract." 

"13.  In  the  event  of  the  death  of  any  of  the  acting  part- 
ners before  the  completion  of  the  contract,  the  personal  rep- 
resentatives of  such  deceased  partner  to  be  sleeping  partners, 
in  the  same  manner  as  Mr.  .Robert  William  Kennard' s  exec- 
utors and  trustees ;  the  active  management  of  the  affairs  of 
the  copartnership  remaining  with  the  surviving  acting  part- 
ners." 

"15.  The  agreement  is  to  be  binding  as  between  them- 
selves upon  the  parties  whose  signatures  are  hereto  annexed 
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as  from  the  date  hereof,  and  upon  the  executors  and  trustees 
of  Mr.  Robert  William  Kennard  as  soon  as  they  have  signed 
the  same." 

Four  copies  of  this  agreement  were  made,  and  some  of 
the  copies  were,  on  or  about  the  20th  of  May,  1870,  signed 
by  J.  K.  McClean,  G.  Elliot,  J.  Abemethy,  and  W.  B.  Green- 
field, the  blank  for  the  names  of  the  executors  and  trustees 
still  remaining. 

On  the  21st  of  May,  1870,  the  will  of  R.  W.  Kennard  was 

S roved  bv  H.  J.  Kennard  and  E.  Kennard  alone ;  and  by  a 
eed  poll  dated  the  8th  of  June,  1870,  J.  P.  Kennard  ais- 
claimed  the  trusts  of  the  will.  H.  J.  Kennard  and  E.  Ken- 
nard afterwards  signed  a  copy  of  the  agreement,  and  on  the 
4th  of  July,  1870,  wrote  to  Sir  W.  Drake,  informing  him 
that  they  had  done  so,  and  that  they  wished  to  sign  the 
duplicate. 

On  the  20th  of  November,  1870,  the  bill  in  this  suit  was 
filed  by  J.  R.  McClean  and  G.  Elliot  (to  whom  J.  Abemethy 
had  assigned  his  interest)  against  H.  J.  Kennard,  E.  Ken- 
nard, and  W.  B.  Greenfield,  stating,  amongst  other  things, 
as  above  stated,  and  that  the  plaintiffs  knew  that  J.  P.  Ken- 
nard had  been  appointed  executor  and  trustee  of  the  will ; 
that  the  plaintiffs  were  not  informed  that  he  intended  to  dis- 
claim ;  that  wherever  the  words  "executors  and  trustees" 
were  used  the  plaintiffs  understood  them  to  include  J.  P. 
Kennard;  and  Qiat  H.  J.  Kennard  and  E.  Kennard  knew 
perfectly  well  that  those  words  were  used  in  that  sense,  and 
in  no  other.  That  the  plaintiffs  knew  that  J.  P.  Kennard 
was  a  man  of  large  fortune ;  but  that  the  other  executors 
had  little  except  wnat  they  derived  *from  their  father,  [339 
who  had  seven  other  children ;  and  that  the  plaintiffs  never 
intended  to  admit  them  alone  into  the  partnership.  That 
until  the  letter  of  the  4th  of  July,  1870,  was  received,  the 
plaintiffs  were  not  aware  that  J.  P.  Kennard  had  disclaimed ; 
and  that  ever  since  the  receipt  of  that  letter  they  had  refused 
to  allow  H.  J.  Kennard  and  E.  Kennard  to  sign  the  dupli- 
cates of  the  agreement.  The  bill  also  raised  a  question  as 
to  the  effect  of  a  settlement  of  part  of  his  property  made 
by  R.  W.  Kennard,  which  question  was  held  not  to  affect  the 
decision.  And  the  bill  prayed  a  declaration  that  the  agree- 
ment was  void,  and  ought  to  be  delivered  up  to  be  cancelled ; 
and  that  the  rights  of  the  parties  might  be  determined  by 
the  court ;  and  u  the  court  snould  be  oi  opinion  that  a  part- 
nership existed  between  the  plaintiffs  and  H.  J.  Kennara  and 
E.  Kennard,  then  that  such  partnership  might  be  wound  up, 
or  dissolved  in  the  usual  manner. 
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H.  J.  Kennard  and  E.  Kennard,  by  their  answer,  said  that 
the  proving  of  the  will  of  R.  W.  Kennard  had  been  delayed 
because  a  caveat  had  been  entered  against  it ;  and  that  the 
proof  on  the  21st  of  May  had  no  reference  to  the  agreement 
They  also  said  that  the  plaintiffs  were  always  aware  that 
J.  P.  Kennard  did  not  intend  to  prove  the  will.  They  also 
said  that  R.  W.  Kennard  had  spent  above  £1,000  in  the  pre- 
liminary survey  and  in  expenses  relating  to  the  contract. 

Both  sides  entered  into  evidence,  the  effect  of  which  is 
stated  in  the  judgments  of  their  lordships. 

The  Vice-chancellor  Bacon  made  a  decree  setting  aside 
the  agreement,  and  directing  the  interest  of  the  executors  in 
the  contract  to  be  valued  (*).  The  defendants  H.  J.  Kennard 
and  E.  Kennard  appealed. 


0)  1878.    Jane  25. 

Sir  Jambs  Bacon^V.C,  after  stoting 
the  facts  as  to  the  making  of  the  oon- 
tract,  continued : 

Up  to  that  time,  as  a  member  of  that 
partnership  at  will,  without  any  written 
articles  or  stipulations,  R.  W.  Kennard 
was  entitled  to  share  in  the  profits,  and 
was  liable  to  bear  his  share  of  losses,  if 
there  had  been  any,  and  was,  in  my 
opinion,  entitled  to  an  equal  share  In 
the  then  beneficial  value  of  the  oonoes- 
sion  or  contract ;  and  I  think  it  is 
equaUy  clear  that  after  his  death  his 
estate  woidd  not  be  in  any  degree  liable 
for  losses,  if  losses  had  subsequently 
occurred.  The  burthen  of  fulfilling 
the  contract  rested  upon  the  survivors. 
All  that  they  did  after  Mr.  Eennard's 
death  was  at  their  own  risk.  The  rela- 
tion which  ha4  subsisted  between  them 
was  determined,  not  by  any  act  of 
theirs,  but  by  that  inevitable  accident 
which  had  deprived  them  of  the  co- 
operation and  of  the  co-liability  of  their 
late  partner,  and  which  had  nuide  them 
personally  the  sole  contractors  with  the 
Egyptian  Government.  They  were  not 
at  liberty  to  withdraw  from  the  con- 
tract. It  Is  extremely  doubtful  whether 
they  could  by  any  means  sell  or  dispose 
of  the  concession,  if  it  had  been  treated 
as  a  partnership  asset,  so  as  to  ascertain 
Hie  actual  value  of  Robert  William 
Kennard's  one-fifth  ;  and  it  seems  clear 
that  they  could  not  by  any  such  means 
free  themselves  from  the  liabilities 
thev  had  incurred. 

Being  then  compelled  to  proceed  with 
the  contract,  the  question  arises,  for 
whose  benefit  they  were  so  to  proceed. 


It  is  not  8ug:geeted  that  there  had  been 
any  stipulation  between  the  five  part- 
ners  as  to  what  should  ensue  upooa  the 
death  of  any  of  them ;  and  I  Iraow  of 
no  principle  of  law  by  whidi  it  can  be 
held  that  the  representatives  of  a  de- 
ceased partner  engaged  in  snch  a  con- 
tract, as  here  existed,  can  claim  to  be 
admitted  to  the  partnership  and  to  fiU 
the  place  of  the  deceased.  The  utmoet 
legal  right  of  such  representatives  np- 
pears  to  me  to  be  that  they  shoald  be 
paid  by  the  continuing  partners  the 
value  of  that  share  of  the  partoership 
assets  which  up  to  the  time  of  his  death 
he  had  enjoyed  and  possessed,  and  for 
which  value  the  continuing  partners 
became  debtors.  The  representativea 
not  beinff  bound  farther  to  continue  the 
partnership  undertaking,  could  have  no 
right  to  requipe  the  survivors  to  desist 
from  fulfilling  their  personal  engage- 
ments,or  to  insist  that  if  the  contract  was 
continued  it  should  be  for  their  benefit 
as  if  their  testator  had  remained  alive. 
Although  in  niany  of  the  cases  on 
this  point  there  may  be  found  some  re- 
semblance, more  or  lees  remote,  to  the 
circumstances  here  presented,  I  can 
find  none  in  which  the  rights  of  the 
personal  representative  of  a  deceased 
co-contractor  have  been  carried  farther 
than  I  have  stated.  It  is  imposaiUe  to 
draw  from  any  of  the  decided  cases  a 
dear  and  fixed  rule  which  shall  be  uni- 
versally applicable;  and  in  each  in- 
stance in  which  any  snch  question  may 
arise,  the  only  safe  guide  to  its  deter- 
mination must  be  the  general  principles 
of  the  law,  which  are  unchangeable, 
and  that  is  sense  and  plain  justice,  froni 
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*Mr.  Kay^  Q.C.,  and  Mr.  Gracknall^  for  the  api)el-[340 
lants :  We  succeeded  to  the  rights  and  liabilities  of  our  tes- 
tator, and  are  entitled  to  the  profits  of  the  contract,  whatever 

vhich    those   principles   are  derived,  parties  on  whom  it  was  intended  to  be 

[His  honor  then  stated  the  proceedin|;s  binding.     I  am  asked   by  the   defen- 

after  the  death  of  R.  W.  Kennard  :  J  dants,  in  effect,  to  fill  up  the  blank  by 

It  is  under  those  circumstances  that  inserting  the  names  of  the  defendants 

the  more  important,  and  indeed  what  Howard  John   Kennard  and   Edward 

may  be  properly  called  the  vital  ques-  Kennard,  because  they  have  since  the 

tion  in  the  cause  arises,  namely,  whether  date  of  the  agreement,  become  by  the 

a  valid  and  binding  agreement  for  the  disclaimer  of  John  Peirse  Kennard,  the 


admission  of  the  defendants  Howard 
John  Kennard  and  Edward  Kenniud 
into  the  partnership  has  been  concluded 
by  the  instrument  of  the  20th  of  May. 
The  plaintiffs  insist  that,  upon  the 
death  of  Robert  William  Kennard, 
such  agreement  as  up  to  that  time  had 
subsisted  between  mm  and  the  other 
persons  concerned  in  the  concession  of 
contract,  came  to  an  end,  and  that,  al- 
though they  were,  as  they  still  are, 
willing  to  pay  to  the  representatives 
whatever  amount  may  be  ascertained 
to  be  the  value  of  such  interest  in  the 
contract,  they  were  under  no  other  lia- 
bility to  his  estate.  This  being  the 
state  of  things  up  to  April  or  May, 
1870,  when  the  negotiations  mentioned 
in  the  pleadings   and  evidence   com- 


only  executors  and  trustees  of  the  will. 
Nothing,  I  conceive,  short  of  the  con- 
sent of  all  the  parties  would  authorize 
me  80  to  ddal  with  this  imperfect  instru- 
ment. Not  only  is  there  no  such  con- 
sent, but  the  plaintifis  insist  that  if  the 
blank  were  to  be  so  filled  up,  it  would 
not  express  that  which  was  the  true 
meaning  of  the  instrument,  and  they 
have  proved  this  assertion  by  the  only 
means  which  are  in  their  power,  and 
which  the  nature  of  the  case  admits  of. 
They  say  that  I  have  no  right  or  reason 
to  disbelieve  that  they  intended  to  con- 
tract with  three  persons,  known  to  them 
by  name,one  of  whom  was  recommended 
to  them  by  the  fact  that  he  was  a  per- 
son of  wealth  and  of  mature  experi- 
ence, that  they  would  not  have  engaged 


menced,   the  plaintiffs  say  that  they  with   the  two  defendants  alone ;   and 

were  willing  to  admit  the  defendants,  they  had  in  fact  declined  to  enter  into 

to«;ether   with  John  Peirse  Kennard,  an  engagement  with  one  of  them.   The 

whom  they  knew  to  be  a  trustee  of  three  persons  with  whom  alone  they 

Robert  William  Kennard's  will,  and  to  say  they  intended  to  contract,  had  been 

be  a  man  of  large  fortune,  into  a  part-  designated  as  trustees  and  executors  of 

nership  for  the  purpose  of  carrying  out  the   will.     Whatever   question    there 

that  undertaking,  but  they  never  in-  may  be  (if  there  be  any)  as  to  the  power 

tended  to  admit  the  defendants  alone  of  the  executors  and  trustees  to  commit 


into  such  partnership.  That  it  was  with 
this  intention  and  with  this  belief  that 
the  plaintiffs  and  James  Abemethy  set- 
tled the  terms  of  the  instrument  of  the 
20th  of  May,  and  signed  it,  and  that 


the  estate  of  which  they  were  the  rep- 
resentatives to  the  risk  of  the  contract 
then  in  operation,  would  not  concern 
the  plaintiiSs,  if  they  engaged,  as  by 
the  terms  of  the  agreement  it  was  in- 


when  they  discovered  that  John  Peirse  tended  they  should,  the  personal  llabil* 
Kennard  had  not  only  renounced  and  ity  of  the  new  partners,  who  were  to 
disclaimed  the  office  of  trustee  of  the  contribute  their  share  towards  the  ex- 
will,  but  that  he  declined  to  be  a  party  penses  of  carrying  out  the  contract ; 
to  the  agreement,  they  determined  that  and  there  is  no  suggestion  that  such  li- 
they  would  not  complete  the  intended  ability  should  be  limited  or  in  any  way 
arrangement  with  two  only  of  the  three  affected  by  the  terms  of  the  will.     The 


persons  who  were  intended  to  be  par- 
ties to  the  contract. 

In  this  state  of  the  evidence,  it  being 
impossible  to  reconcile  the  statements 
of  the  parties  where  they  are  in  conflict, 
I  am  compelled  to  consider  what  is  the 
legal  effect  of  what  has  been  done.  I 
find  a  paper  signed  by  some  only  of  the 
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existence  of  the  settlement,  it  is  admit- 
ted, was  not  communicated  to  them  ; 
what  effect  that  settlement  might  have 
had  upon  the  powers  of  the  personal 
representatives,  it  is  unnecessary  to  in- 

auire  into,  but  as  one  other  person  was 
[len  unquestionably  a  trustee  of  the 
settlement,  I  think  that  the  plaintiffs 
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3411  they  may  be.  *The  contract  must  be  carried  out,  and 
we  snail  then  take  our  share  of  the  profits  or  bear  our  share 
of  the  losses.  There  is  no  other  way  of  ascertaining  what 
342]  our  interest  is.  The  contract  cannot  be  *sold,  nor  can 
it  be  valued.  There  was  nothing  personal  in  the  matter,  and 
R.  W.  Kennard  would  not  have  gone  to  Egypt  to  superin- 
tend. Of  course  we  have  no  right  to  any  new  business  un- 
dertaken by  R.  W.  Kennard' 8  partners,  but  his  executors 
have  a  right  to  a  share  of  the  profits  of  all  the  old  business. 

The  agreement  merely  arranged  the  details,  but  it  was 
quite  proper  to  be  made,  and  the  others  are  bound  bv  it, 
tnougn  J.  P.  Kennard  was  not  a  party.  Even  if  the  blank 
was  never  filled  up,  and  the  executors  were  not  named,  still 
when  the  executors  signed  the  agreement  it  would  be  valid. 

Mr.  Lindley^  Q.C.,  and  Mr.  Cookson^  for  the  plaintiffs: 
The  substantial  question  is,  whether  the  executors  were  part- 
343]  ners  *with  the  surviving  contractors.  The  contract 
was  joint,  and  before  the  works  had  been  begun  one  of  the 
partners  died.  His  estate  was  therefore  relieved  from  lia- 
bility, and  also  lost  all  right  to  any  profit.  A  joint  contract 
is  not  like  a  joint  debt.  How  is  the  capital  to  be  found  ? 
Can  these  executors  say  that  the  other  contractors  are  to  find 
capital  and  §ive  a  share  of  the  profits  \  The  four  survivors 
might  be  dnven  to  file  a  bill  m  an  administration  suit,  in 
order  to  get  capital  from  the  executors.     When  a  partner 


and  the  other  parties  to  the  agreement 
of  May  oaght  to  have  been  informed  of 
it ;  although  this  is  a  matter  of  very 
small,  if  any,  importance. 

The  defendants  insist  that  the  only 
object  of  the  plaintiffs  was  to  secure 
the  testator's  representatives,  whoever 
they  might  be,  as  parties  to  the  agree- 
ment ;  and  they  support  this  contention 
bv  the  assertion  I  have  alluded  to,  that 
Howard  John  Kennard  informed  one  of 
the  plaintifib  that  John  Peirse  Kennard 
did  not  intend  to  act,  and  that  he  in- 
formed Sir  William  Drake  that  John 
Peirse  Kennard  intended  to  disclaim 
and  retire  from  the  trusts.  If  these 
facts  had  been  more  clearly  established 
than  I  think  they  are  by  the  evidence, 
I  do  not  think  they  would  fix  upon  the 
plaintiffs  the  obligation  of  nerforming, 
with  the  defendants  Howara  John  Ken- 
nard and  Edward  Kennard,  that  con- 
tract which  they  had  intended  to  enter 
into  with  those  two  persons  and  John 
Peirse  Kennard,  and  that  John  Peirse 
Kennard  had  not  conclusively  deter- 
mined in  May  to  do  that  which  he  had 


not  made  up  his  mind  to  do  until  the 
month  of  June  following,  is,  I  think, 
clear  from  the  statements  of  the  defen- 
dant Greenfield. 

I  find,  therefore,  a  total  absence  of 
that  eoTuensM  which  is  the  essential 
and  indispensable  element  in  every 
agreement,  and,  considering  the  nature 
and  effect  of  the  intended  agreement, 
and  of  the  subject  to  which  it  relates,  I 
think  the  plaintiffs  are  entitled  to  caU 
for  the  present  decision  of  the  court  as 
to  its  validity,  in  order  to  prevent  the 
inconvenient  results  which  might  en- 
sue if  it  were  left  in  doubt. 

I  must,  therefore,  declare  that  the 
written  documents  or  agreements  of  the 
20th  of  May,  1870,  are  not  binding  as 
between  the  plaintiffs  and  the  defen- 
dant Greenfield,  on  the  one  side,  and 
the  defendants  Howard  John  Kennard 
and  Edward  Kennard,  on  the  other. 
The  usual  accounts  will  be  directed  up 
to  the  time  of  R.  W.  Kennard's  death, 
and  a  valuation  must  be  made  of  his  in- 
terest under  the  contract  at  the  time  of 
his  death. 
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dies,  the  partnership,  in  the  absence  of  special  provisions, 
is  dissolved ;  and  there  are  two  ways  of  winding  up  the  con- 
cern— one  is  selling,  the  other  is  having  the  interest  of  the  de- 
ceased partner  ascertained  by  valuation:  Ambler  v.  Bolton(^). 

Then  as  to  the  agreement.  We  say  that  we  were  willing 
to  admit  the  executors  of  R.  W.  Kennard  to  share,  but  then 
we  understood  that  J.  P.  Kennard  would  be  a  party,  as  he 
was  a  rich  man  in  whom  we  had  confidence ;  otherwise  we 
should  not  have  made  the  agreement.  There  is  nothing  to 
limit  the  liability  of  the  executors  to  the  estate  of  their  tes- 
tator, and  they  are  personally  liable.  We  did  not  intend  to 
admit  anybody  who  might  happen  to  be  an  executor.  We 
intended  to  have  an  agreement  with  three  people,  not  with 
two.  If  a  contrary  construction  is  put  on  the  agreement, 
we  have  a  right  to  set  it  aside  on  the  ground  of  surprise. 

Mr.  Creedy  for  W.  B.  Greenfield,  took  no  part  in  the 
argument. 

Sib  W.  M.  James,  L.  J.:  I  really  am  unable  to  concur  in 
the  decision  of  the  V  ice-Chancellor. 

It  appears  to  me,  first  of  all,  that  the  testator  being  at  the 
time  of  his  death  a  contractor,  his  estate  became  in  ec[uity 
(whatever  it  was  at  law)  a  co-contractor  in  the  business. 
The  result  is,  that  unless  there  are  some  circumstances  to 
induce  the  Court  of  Equity,  on  some  particular  equitable 
ground,  to  interfere  with  the  ordinary  consequences  of  such 
a  contract,  the  executors  became  entitled  to  share  in  the 

i)rofits  of  the  contract,  if  there  were  any  profits,  and  became 
iable  to  share  the  losses  arising  out  of  the  contract,  if  there 
were  losses,  and  that  the  executors  are  entitled  *to  [344 
have  the  claims  and  liabilities  ascertained  in  the  only  mode 
in  which  they  can  be  ascertained — that  is  to  sav,  by  having 
the  contract  completed,  and  seeing,  at  the  end  of  the  con- 
tract, what  is  the  result  as  to  profit  or  loss. 

I  really  cannot  distinguish  mis  case,  either  in  principle  or 
in  its  circumstances,  from  the  case,  which  v^as  suggested 
during  the  argument  by  the  Lord  Justice,  of  four  persons 
engaged  in  a  contract  for  the  purchase  of  a  cargo  of  cotton, 
or  of  any  other  commodity,  which  had  not  been  wholly  de- 
livered at  the  time  of  the  aeath  of  one  of  them ;  and  surelv 
in  such  a  case  the  transaction  would  have  to  be  completed, 
and  the  profit  or  loss  upon  it  would  then  be  received  or  paid 
by  the  executors. 

That  being  our  opinion,  it  may  not  be  very  material  to  de- 
termine the  other  point  as  to  the  agreement;  but  still  I 
think  it  right  to  do  so ;  and  when  we  read  it,  and  know  the 

(»)  Law  Rep.,  14  Eq..  427. 
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circnmstances  under  which  it  was  made,  I  cannot  really 
bring  myself  to  entertain  a  doubt  that  it  was  an  agreement 
between  the  then  surviving  contractors  and  the  persons, 
whoever  they  were,  who  reDresented  the  co-contractor  iwrho 
was  dead.    It  is  beyond  ali  question  that  at  that  time  bis 
will  was  not  proved,  and  it  is  beyond  all  question  that   it 
was  not  even  ascertained  what  trustees  had  accepted    or 
would  accept,  or  what  executors  had  proved,  or  would  prove, 
or  would  survive  to  prove.    Then  under  that  state  of  thin^ 
the  agreeement  was  prepared.     [His  lordship  then  read  t£e 
recitals  of  the  agreement.]    The  agreement  recites  that  "  tlie 
parties  hereto  are  jointly  interested  as  co-contractors."    And 
who  are  the  parties  of  whom  alone  it  could  be  averred  th.a.t 
they  were  co-contractors,  or  jointly  interested  ?    Why,  tlie 
representatives  of  the  deceased  testator.    It  was  not  any  i)er- 
son  named  as  trustee  or  executor  in  the  will  who  would  have 
anything  to  do  with  it,  because,  for  example,  an  executor 
who  did  not  prove  or  accept  the  trust  never  could  have  been 
meant  to  be  described  as  a  person  jointly  Interested  with  the 
other  contractors.    Then  the  agreement  is  that  the  contract 
is  to  be  carried  out  on  the  joint  account  of  the  co-contractors, 
and  in  the  best  interests  of  all  concerned  in  the  contract. 
All  the  co-contractors  are  to  contribute  in  equal  shares 
towards  the  expenses  of  carrying  it  out — that  is  to  say,  the 
contract  is  to  be  carried  out  on  the  joint  account  of  the  sur- 
345]  viving  contractors,  and  of  the  estate  of  *the  deceased 
co-contractor,  in  the  best  interests  of  all  concerned  in  the 
contract.    The  individual  persons  named  as  executors  and 
named  as  trustees  would  have  no  personal  interest  whatever 
in  the  contract,  and  would  have  no  reason  whatever  to  say  any- 
thing to  it.     Then  who  are  the  persons  who  are  to  contribute  ? 
The  contractors  are  to  contribute  in  equal  shares.    It  does  not 
mean  that  the  seven  persons  are  to  contribute  in  equal  shares, 
but  that  the  four  and  the  estate  are  to  contribute  in  equal 
shares,  the  estate  being  one  of  the  co-contractors.    The  agree- 
ment then  provides  that,  for  the  convenience  of  the  others,  the 
executors  and  trustees  of  the  will  are  only  to  be  sleeping 
partners — that  is  to  say,  the  estate  is  to  be  a  sleeping  part- 
ner, and  no  one  of  the  executors  is  to  have  a  right  to  actively 
intervene  in  the  execution  of  the  works,  but  will  simply 
have  an  interest  in  the  profits  or  a  liability  in  respect  of 
losses. 

Then  we  have  the  provision  as  to  the  death  of  another  of 
the  CO- contractors.  His  personal  representatives  would  not 
be  partners  who  were  selected  bv  reason  of  their  fitness  or 
personal  responsibility,  but  would  be  there  simply  in  the 
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character  of  personal  representatives.  There  is  the  further 
provision  that  ^Hhe  agreement  is  to  be  binding  as  between 
themselves  upon  the  parties  whose  signatures  are  hereto 
annexed" — ^tney  were  all  ascertained,  and  were  all  ready  to 
sign — ^and  it  is  to  be  binding  '*  upon  the  executors  and  trus- 
tees of  Robert  William  Kennard  as  soon  as  they  have 
signed"  it — that  is  to  say,  it  is  to  be  binding  on  the  persons 
who,  at  the  time  of  the  signature,  would  be  the  executors 
and  trustees  of  Robert  Wmiam  Kennard.  I  am  of  opinion 
that^  if  the  agreement  was  signed  by  the  persons  who  were  in- 
tended to  sign,  it  thereupon  Decame  binoing  on  all  the  other 
partners. 

I  must  say  I  think  that  a  great  deal  of  lime  has  been  oc- 
cupied in  pressing  on  us  matter  which,  in  my  opinion,  is 
utterlv  inaamissible  as  evidence.  What  the  intentions  of 
the  plaintiflfs  were,  what  they  thought  or  believed,  or  what 
conversations  took  place,  seem  to  me  to  be  utterly  inadmis- 
sible when  once  we  have  got  a  written  document,  and  have 
got  the  facts  which  were  existing  at  the  time  when  that 
written  document  was  entered  into :  and  it  would  be  utterly 
unsafe  in  the  dealings  of  mankind  if  anvone  could  be  relieved 
from  the  effects  of  a  document  which  he  has  signed  by  say- 
ing that  he  had  received  some  information  that  some- 
*body  else  would  have  been  bound  by  it,  and  that  that  [346 
was  the  great  inducement  to  enter  mto  the  contract.  The 
whole  of  that  evidence  is,  in  my  mind,  legally  inadmissible, 
and  even  if  admissible,  seems  to  me  to  have  not  the  slightest 
weight  whatever. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  Vice- 
Chancellor  ought  to  be  reversed,  that  is  to  say,  we  must 
declare  the  agreement  to  be  valid  and  binding,  and  declare 
that  the  estate  of  Robert  William  Kennard  is  entitled  to 
share  in  the  profits  and  benefits  of  the  contract,  and  is  also 
liable  for  the  losses  arising  therefrom ;  and  that  the  plain- 
tiffs must  pay  the  costs  of  the  suit,  except  of  course  those  of 
the  appeaL 

Sib  Cr.  Mellish,  L.  J.:  I  am  of  the  same  opinion. 

The  testator,  Robert  William  Kennard,  and  four  other 

Eersons,  signed  a  contract  with  the  government  of  Egypt  to 
uild  a  harbor  at  Alexandria.  Some  slight  proceedings  had 
taken  place  towards  carrying  out  the  contract,  and  in  that 
position  Robert  William  Kennard  died.  Now  the  first  ques- 
tion is,  what  was  the  effect  of  his  death  ?  I  am  of  opinion  that 
though  it  is  quite  true  that  at  law  the  right  to  bring  an  ac- 
tion on  the  contract,  and  the  liability  to  be  sued  on  tne  con- 
tract, was  in  the  survivors,  yet  it  is  quite  clear  that  even  at 
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law,  and  much  more  in  equity,  the  benefit  of  the  contraot 
and  the  liability  under  the  contract,  as  between  the  ex^^cxL- 
tors  of  the  deceased  partner  and  the  surviving  partners, 
continued  notwithstanding  the  death  of  Robert  William 
Kennard.     Mr.  Justice  Williams  says  ('):    "The  general 
rule  is,  that  the  interest  which  the  testator  had  in  a  chose  irh 
action  jointly  with  another  shall  not  pass  to  his  executor, 
yet  i^er  legem  Tnercaioriam^  as  formerly  mentioned,  an  ex- 
ception was  established  in  favor  of  merchants,  which  bias 
been  extended  to  all  traders  and  persons  engaged  in  joint 
undertakings  in  the  nature  of  trade.    But  in  uiese  cases, 
although  the  right  of  the  deceased  partner  devolves  on  his 
executor,  it  is  now  fully  settled  that  the  remedy  survives  to 
his  companion,  who  alone  must  enforce  the  right  by  action, 
and  will  be  liable,  on  recovery,  to  account  to  tiie  executor 
347]  or  administrator  *for  the  share  of  the  deceased. '^ 
Those,  then,  are,  in  my  opinion,  the  respective  rights  of  the 
executors  of  Robert  William  Kennard,  who  is  dead,  and  of 
his  surviving  partners ;  and  if  no  bill  had  been  filed  and  no 
agreement  entered  into,  and  the  contract  had  been  completed, 
no  one  would  doubt  that  his  executors  could  have  filed  a 
bill  in  this  court  to  have  an  account  of  the  profits  earned  in 
the  transaction,  and  to  have  them  paid  over  to  them. 

I  have  not  found  any  sufficient  authority  cited  to  convince 
me  that  a  court  of  equity  would  interfere  with  the  carrying 
out  of  a  contract  of  this  description,  and  oblige  the  execu- 
tors to  accept  a  valuation  instead  of  taking  the  profit  which 
may  arise  from  carrying  out  the  contract.  The  only  case 
that  has  been  cited  in  favor  of  that  proposition  was  a  case  of 
Ambler  v.  Bolton  (*),  but  in  my  opinion  that  case  is  no 
authority  for  that  proposition.  There  was  in  that  case  a 
running  contract  with  the  postmaster-general  for  carrying 
the  mails,  which  was  liable  to  be  terminated  at  a  particular 
time,  or  which  might  last  for  a  further  time  if  both  parties 
were  willing,  and  it  is  obvious  that  in  such  a  case  the  con- 
sideration can  be  measured,  and  it  can  be  found  what  the 
profits  for  a  particular  time  would  be.  Then  the  question 
was  whether  the  surviving  partner  would  be  oblig^  to  de- 
termine it,  and  the  Master  of  the  Rolls  said  that  he  was  at 
liberty  to  co  on  with  it,  or  to  determine  it,  as  he  liked.  It 
might  be  tnat  in  a  case  of  that  kind  the  most  convenient  way 
of  judging  of  the  rights  of  the  parties  wa«  to  make  a  valua- 
tion of  what  in  fact  were  their  shares  in  the  goodwill  of  that 
contract,  but  where  the  contract  is  one  of  this  nature,  for 
performing  one  specific  work,  I  cannot  see  how  the  profits 

(')   WiUimm  on  Exeoiih)rB,  6th  Ed.,  p.  789.  (»)  Ijiw  Rep.,  U  Kq.,  427. 
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can  be  ascertained  except  by  letting  the  contract  be  carried 
on,  and  then  finding  out  what  the  profits  actually  are. 

Then  comes  the  second  question,  as  to  what  is  really  the 
effect  of  the  agreement.  I  agree  with  what  the  Vice-Chan- 
cellor  said,  that  according  to  the  evidence  the  parties  differed 
as  to  what  they  intended.  But  the  court  cannot  consider 
what  the  parties  say  they  intended.  The  question  really  is, 
what  is  the  legal  effect  of  the  agreement  ?  The  Vice-Chancellor 
thought  that  this  agreement  professed  to  be  by  aU  the  execu- 
tors and  all  the  trustees  of  Kobert  William  Kennard,  and 
that  because  one  who  had  been  named  a  *trustee  had  [348 
not  signed,  therefore  the  agreement  had  not  been  signed  by 
all  the  parties  who  were  intended  to  sign  it.  But  in  my 
opinion  mat  is  not  the  true  construction  of  the  agreement. 

Let  us  first  look  at  what  the  circumstances  were  at  the 
time  when  the  contract  was  entered  into.  Robert  William 
Kennard  had  left  three  executors,  but  none  of  them  had 

F roved ;  he  had  left  three  trustees,  but  they  had  not  acted, 
cannot  help  thinking  that  Sir  William  Drake  certainly 
knew,  and  I  think  it  must  be  taken  that  the  parties  did 
know,  that  there  was  a  doubt  as  to  who  the  persons  would 
be  who  would  ultimately  become  his  executors  and  trustees. 
In  that  state  of  things  they  entered  into  this  ajgreement, 
leaving  a  blank  for  the  names  of  the  executors  and  trustees, 
but  describing  the  persons,  whoever  they  might  turn  out  to 
be,  as  "executors  and  trustees  of  the  will  of  tne  late  Robert 
William  Kennard."  Then«the  agreement  recites  that  "the 
parties  are  jointly  interested  as  co-contractors,"  and  it  is 
quite  obvious  that  the  persons  who  were  really  interested  as 
far  as  the  estate  of  Robert  William  Kennard  was  concerned 
were  his  executors  and  trustees,  whoever  they  might  be, 
and  that  if  a  person,  though  appointed  executor,  renounced, 
that  person  would  have  no  interest  at  all.  Then  it  goes  on 
to  say  that  the  contract  is  to  be  carried  on  upon  the  joint 
account,  and  then  it  says  that  the  executors  and  trustees  of 
the  will  of  the  late  Robert  William  Kennard  are  to  be  sleep- 
ing partners.  I  agree  that  that  goes  strongly  to  show  that 
the  object  was  simply  to  bind  the  executors  and  trustees, 
whoever  they  might  be,  so  as  to  have  the  estate  bound. 
Then  the  provisions  for  the  event  of  the  death  of  any  of  the 
acting  partners  show  in  what  position  they  really  intended 
the  executors  and  trustees  to  stand. 

No  doubt,  in  point  of  law,  by  signing  this  agreement  the 
executors  make  themselves  personally  responsible,  but  it  is 
plain  to  my  mind  that  the  object  of  the  other  parties  was  to 
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get  the  estate  bound,  and,  jjroviding  Robert  William  Ken* 
nard's  estate  was  bound,  tneir  object  was  satisfied. 

Then  there  is  the  last  provision,  that  the  agreement  is  to 
be  binding  as  between  themselves  upon  the  puiies  whose 
signatures  were  annexed  as  from  the  date  thereof,  and  upon 
the  executors  and  trustees  of  Mr.  Robert  William  Kennard 
349]  as  soon  as  they  had  ^signed  the  same.  Therefore  it  is 
plain  that  they  intended  first  of  all  to  bind  themselves  irUer  s^ 
whether  those  executors  or  trustees  siened  or  not ;  and  it  is 

Elain  that  they  knew  that  some  litue  time  would  elapse 
efore  the  executors  and  trustees  would  sign.  But  if  the 
persons  who  were  intended  to  be  bound  were  those  who  were 
named  as  executors  and  trustees  of  ih<^  will,  there  was  no 
reason  why  they  should  not  sign  at  once.  Why  were  their 
names  not  set  down,  and  why  did  they  not  sign  it  at  once  % 
It  is  plain  the  reason  was  that  the  parties  £[iew,  and  Sir 
WUliam  Brake  says  he  knew,  that  it  was  uncertain  who 
would  ultimately  turn  out  to  be  the  executors  and  trustees, 
and  therefore  time  was  to  be  given  in  order  that  it  might 
be  ascertained  who  should  turn  out  to  be  the  executors  and 
trustees,  and  then  the  persons  so  ascertained  were  to  sign. 

In  my  opinion  that  is  the  true  construction  of  ^e  agree- 
ment, and  we  must  collect  what  was  the  intention  of  the 
parties  from  what  thej  have  said  in  the  agreement  itself. 

Even  if  it  was  admissible,  we  ought  not  to  attend  to  evi- 
dence— ^not  that  the  partners  were  deceived  by  any  repre- 
sentations made  to  tnem  by  the  Kennards  or  by  anybody 
else— but  simply  that  they  had  put  a  particular  construction 
on  the  agreement.  It  is  impossible  that  a  party  can  ^t  free 
from  an  agreement  which  he  has  signed  by  saying  he  uought 
it  meant  something  different  to  that  which  it  does  mean.  I 
therefore  entirely  agree  that  the  bill  should  be  dismissed 
with  costs. 

Solicitors  for  the  plaintiffs :  Messrs.  Bircham  <fe  Co. 
Solicitors  for  the  defendants :  Messrs.  ColUtte  &  CoUette; 
Mr.  F.  C.  Qreenfield. 

See  Fyw  v.  -Rwfcr,  4  Eng.  Rep.,  904,  92Y. 
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£Law  Reports,  9  Chanoery  Appeals,  350.] 
L.JJ.,  Feb.  28,  J4,  18H. 

♦Menier  v.  Hooper's  Telegraph  Works.    [350 

[1873    M.    169.] 
Compoofty — Majority — Minority — Shartkolden — Pleading, 

Where  the  majority  of  a  company  propose  to  benefit  themselyes  at  the  expense  of 
the  minority,  the  court  may  interfere  to  protect  the  minority. 

In  snch  a  case,  the  bill  is  rightly  filed  oy  one  shareholder  on  behalf  of  the  others 
and  aeainst  the  company. 

Order  of  Bacon,  V.C,  affirmed. 

The  bill  in  this  case  was  filed  by  E.  J.  Menier,  on  behalf 
of  himself  and  all  other  the  shareholders  of  the  European  and 
South  American  Telegraph  Company  (except  such  of  them 
as  were  defendants),  against  a  company  called  Hooper' s 
Telegraph  Works,  W .  Hooper,  H.  W.  Grace,  and  the  Euro- 
pean and  South  American  Telegraph  Company,  and  stated 
(amongst  other  things)  as  follows :  That  the  European  Com- 
pany was  incorporated  in  1871  with  the  object  of  carrying 
out  an  agreement  between  the  plaintiff,  Menier,  and  one 
Bradford,  and  others,  for  constructing  a  submarine  tele- 
graph from  Europe  to  South  America,  under  certain  con- 
ventions and  decrees  of  foreign  governments.  The  capital 
of  the  companjr  was  to  be  £1,260,000,  in  62,500  £20  shares, 
and  by  the  articles  of  association  provisions  were  made  for 
holding  meetings  of  the  company,  at  which  every  member 
was  to  nave  one  vote  for  every  share  held  by  mm.  That 
Hooper^  8  Company  were  to  make  and  1^  down  for  the 
European  Company  telegraph  cables  from  Portugal  to  Bra- 
zil. That  a  prospectus  was  issued  and  many  snares  were 
applied  for,  but  in  consequence  of  objections  raised  the  di- 
rectors determined  not  to  proceed  with  the  allotment  to 
the  public,  and  the  only  shares  allotted  were  3,000  to  Hoop- 
er's Company,  2,000  to  the  plaintiff,  and  326  to  thirteen 
I)ersons,  ten  of  whom  were  the  directors.  That  £3  was  paid 
on  each  of  the  shares  so  allotted.  That  one  of  the  conces- 
sions for  making  the  telegraph  had  been  granted  to  the 
Baron  de  Maua,  who  was  at  one  time  chairman  of  the  Euro- 
pean Company,  and  this  concession  was  claimed  by  the  Euro- 
pean Company.  That  a  bill  was  filed  in  this  *court  [351 
by  the  European  Company  against  the  Baron  de  Maua  and 
another  company,  praying  a  declaration  that  the  Baron  de 
Maua  was  a  trustee  of  the  concession  for  the  European  Com- 
pany, and  that  he  might  be  restrained  from  transferring  it 
to  an^  one  else.  That  a  motion  was  made  for  an  interlocu- 
tory injunction,  and  was  refused  by  the  Vice-Chancellor 
8  Eng.  Rkp.  114 
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Malins,  but  on  the  balance  of  convenience  only.     That  the 
Earopean  Company,  and  also  Hooper's  Company,  at  first 
intended  to  appeal  against  the  order  of  the  Vice-Cfhancellor 
Malins.    That  Hooper's  Company  afterwards  determined 
not  to  appeal,  and  tnen  the  directors  of  the  Earopean  Conoi- 
pany  determined  not  to  appeal,  but  to  take  steps  for  winding 
up  the  Euro])ean  Company.    That  the  plaintiff  was  resident 
in  Paris  and  ignorant  of  English  law,  and  believed  that  am^ 
arrangements  adopted  by  the  directors  would  be  for  the  benefit 
of  the  European  Company,  and  not  exclusively  in  the  interests 
of  Hooper*  s  Company.    That  the  plaintiff  wished  the  appeal 
to  proceed,  and  offered  to  bear  the  costs.    That  on  the  12th 
of  Pebruaiy,  1873,  an  extraordinary  meeting  of  the  Euro- 
pean Company  was  held,  at  which  a  resolution  was  passed 
that  the  company  be  wound  up  voluntarily,  and  that  the 
defendant  Crace  be  the  liquidator.    That  the  resolution  was 
proposed  by  one  Kennedy,  a  director  of  Hooper's  Company, 
and  that  Crace  was  secretary  of  Hooper's  Company.     That 
this  resolution  was  confirmed  at  another  extraorainary  meet- 
ing, at  which  five  persons  only  were  present,  of  whom  three 
were  directors  nominated  by  Hooper's  Company,  and  one 
was   Crace,   the    secretary.    That   the  plaintiff   protested 
against  these  proceedings.     That  the  plaintiff  was  then  igno- 
rant, but  had  since  discovered,  that  these  proceedings  took 
place  through  th^  influence  of  Hooper's  Company.    The  bill 
then  stated  the  circumstances  of  an  arrangement  between 
Hooper's  Company  and  the  Telegraph  Construction  and 
Maintenance  Company  and  the  Baron  de  Maua,  under  which 
it  would  be  to  the  advantage  of  Hooper's  Company  that 
the  agreement  between  them  and  the  European  Company 
should  be  put  an  end  to,  in  order  to  benefit  Baron  de  Maua's 
Company,  and  in  order  that  Hooper's  Company  might  sell 
to  another  company  the  cable  they  were  making  for  the 
European  Company.     That  these  arrangements  were  con- 
cealed from  the  plamtiff  and  the  other  shareholders  in  the 
European  Company.     That  Hooper's  Company  procured 
352]  the  abandonment  of  the  *8uit  fuzainst  the  Baron  de 
Maua,   and  the  winding  up  of  the  fiuropean  Company, 
through  the  infiuence  wliich  they  had  as  holders  of  3,000 
shares  in  the  Earopean  Company,  and  through  the  influence 
of  the  directors  nominated  by  them. 

And  the  bill  prayed  that  Hooper's  Company  might  be 
declared  not  entitled  to  the  benefit  of  the  profits  derived 
from  the  abandonment  of  the  suit  and  other  arrangements 
aforesaid,  and  might  be  declared  a  trustee  of  those  profits 
for  the  plaintiff  and  the  other  shareholders  in  the  European 
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CompanjT ;  and  that  the  European  Company  and  the  defen- 
dants might  be  restrained  from  repaying  to  Hooper's  Com- 
I)any  any  of  the  money  paid  on  tne  allotment  of  shares  in 
the  European  Company,  and  from  disposing  of  the  property 
of  the  European  Company. 

To  this  bill  the  defendants  Hooper's  Company  and  W. 
Hooper  demurred  for  want  of  equity ;  and  the  defendants 
Crace  and  the  European  Company  also  demurred,  and  for 
cause  of  demurrer  snowed  that  the  plaintiff  had  not  made 
out  such  a  case  as  entitled  him  to  discovery  or  relief. 

The  Vice-Chancellor  Bacon,  on  the  12th  of  January,  1874, 
overraled  both  demurrers ;  and  the  defendants  appealed. 

Mr.  Fry^  Q.C.,  and  Mr.  Millar^  for  Hooper's  Compan]^: 
A  shareholder  has  a  right  to  vote  as  he  pleases,  and  to  suit 
his  own  interests.  If  not,  the  court  in  every  case  might 
have  to  interfere  wherever  there  was  a  small  majority,  and 
consider  what  were  the  motives  of  each  shareholder.  If 
there  was  a  suit  by  the  company  against  any  individual 
shareholder,  he  would  not  be  disabled  from  voting.  He  is 
not  a  trustee  for  any  one,  and  he  may  vote  against  the  ii^- 
terests  of  the  company  or  of  any  of  the  other  shareholders. 
No  constructive  trust  can  be  raised :  Oray  v.  Lewis  (*).  In 
Atwool  V.  Merryweather  (^)  the  vote  was  impeached.  If 
such  a  suit  can  l:^  maintained,  one  shareholder  may  file  a  bill 
to  have  a  certain  contract  set  aside,  and  another  to  have  it 
carried  on.  Such  a  suit  can  only  be  maintained  by  the  com- 
panv  against  the  directors.  At  all  events,  the  proceedings 
ought  to  be  in  the  liquidation,  and  not  by  biU. 

*Mr.  Kay^  Q.C.,  Mr.  Jackson^  Q.C.,  and  Mr.  Everitt^  [353 
for  the  plaintiff,  were  not  called  upon. 

Sib  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  in  this  case  is  quite  right. 

The  case  made  by  the  bill  is  very  shortly  this :  The  de- 
fendants, who  have  a  majority  of  shares  in  the  company, 
have  made  an  arrangement  by  which  they  have  dealt  with 
matters  affecting  the  whole  company,  the  interest  in  which 
belongs  to  the  minority  as  well  as  to  the  majority.  They 
have  dealt  with  them  in  consideration  of  their  obtaining  for 
themselves  certain  advantages.  Hooper's  Company  nave 
obtained  certain  advantages  by  dealing  with  something 
which  was  the  property  of  the  whole  company.  The  mi- 
norityof  the  shareholders  say  in  effect  that  tne  majority  has 
divided  the  assets  of  the  company,  more  or  less,  between 
themselves,  to  the  exclusion  of  the  minority.  I  think  it 
would  be  a  shocking  thing  if  that  could  be  done,  because  if 

(»)  Law  Rep.,  8  Ch.,  1035.  (»)  Law  Rep.,  6  Eq.,  4«4,  n. 
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80  the  majority  miglit  divide  the  whole  assets  of  the  com- 
pany, and  pass  a  resolution  that  everything  most  be  given 
to  tnem,  and  that  the  minority  should  have  nothing  to  do 
with  it.  Assuming  the  case  to  be  as  alleged  by  the  bill, 
then  the  majority  have  put  something  into  their  pockets  at 
the  expense  of  tne  minority.  If  so,  it  appears  to  me  that 
the  minority  have  a  right  to  have  their  share  of  the  benefits 
ascertained  for  them  in  the  best  way  in  which  the  court  can 
do  it,  and  given  to  them. 

It  is  said,  however,  that  this  is  not  the  right  form  of  suit, 
because,  according  to  the  principles  laid  down  in  JPbss  v. 
Hajrhottle(^\  and  other  similar  cases,  the  court  ou^ht  to  be 
very  slow  indeed  in  allowing  a  shareholder  to  file  a  bill,  where 
the  company  is  the  proper  plaintiff.  This  particular  case 
seems  to  me  precisely  one  of  the  exceptions  referred  to  by 
Vic^-Chancefior  Wood  in  Atwool  v.  MerryweaOier^^^  a  case 
in  which  the  majority  were  the  defendants,  the  wrong-doers, 
who  were  alleged  to  have  put  the  minority' s  property  into  their 
354]  pockets.  In  this  case  it  is  *right  and  proper  for  a  bill 
to  be  med  by  one  shareholder  on  behalf  of  himself  and  all 
the  other  shareholders. 

Therefore  the  demurrer  ought  to  be  overruled. 

Sir  G.  Hellish,  L.  J.:  I  am  entirely  of  the  same  opinion. 
'  It  so  happens  that  Hooper's  Company  are  the  majority  in 
this  company,  and  a  suit  by  this  company  was  i)enainjg 
which  might  or  mi^ht  not  turn  out  advantageous  to  this 
company.  The  plamtiff  says  that  Hooper' s  Company  being 
the  majority,  have  procured  that  suit  to  be  settied  upon 
terms  favorable  to  themselves,  they  getting  a  consideration  for 
settling  it  in  the  shape  of  a  profitable  bargain  for  the  laymg 
of  a  cable.  I  am  of  opinion  that  although  it  may  be  quite 
true  that  the  shareholaers  of  a  company  may  vote  as  they 
please,  and  for  the  purpose  of  their  own  interests,  yet  that 
the  majority  of  .shareholders  cannot  sell  the  assets  of  the 
company  and  keep  the  consideration,  but  must  allow  the 
minority  to  have  their  share  of  any  consideration  which  may 
come  to  them.  I  also  entirely  agree  that,  under  the  circum- 
stances, the  suit  is  properly  brought  in  the  name  of  the 
plaintiff  on  behalf  of  nimself  and  all  the  other  shareholders. 

The  appeal  will  be  dismissed  with  costs. 

Mr.  FooJcs^  Q.C.,  and  Mr.  Davey^  for  the  other  defen- 
dants, then  submitted  to  have  their  appeal  dismissed. 

Solicitor  for  the  plaintiff :  Mr.  J.  Harwood. 

Solicitors  for  the  defendants:  Messrs.  Wilson^  Bristows 
<fc  Carpmael. 

(')  2  Hare,  461.  O  Law  Rep.,  5  Eq.,  464,  n. 
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[Law  Reports,  9  Chancery  Appeals,  868.] 
L.JJ.,  March  1,  1874. 

*BiRD  V.  BiRD^s  Patent  Deodorizing  and  Utilizing  [358 
Sewage  Company. 

[1872    B.     44.] 

Company— Agreement  to  anign  (he  Auett  to  a  Promoierofa  New  Chmp<mg—inir& 
'Compamn  Act,  1862,  ».  161. 


The  directors  of  a  company  entered  into  an  agreement  with  A.  to  sell  him  the 
basiness  and  assets  of  the  company,  upon  the  terms  that  the  directors  should  forth- 
with call  an  extraordinary  meeting  and  endeavor  to  get  the  sanction  of  the  share- 
holders to  the  carrying  out  the  sale,  and  that  on  such  sanction  beinf  obtained  he 
should  pay  the  directors  £260  in  cash,  and  if  he  should  succeed  in  establishing  a  new 
company  for  the  same  purpose,  should,  within  three  months  from  the  allotment  of 
shares,  pay  a  further  sum  of  £1,260  in  cash,  and  £2,000  in  fully  paid-up  shares  of  the 
new  company.  The  company,  at  an  extraordinary  general  meeting,  passed  a  resolu- 
tion lor  affixmg  the  seal  of  the  company  to  the  agreement,  which  was  done,  and  A. 
paid  the  £260: 

Md,  on  bill  by  a  dissentient  shareholder  (affirming  a  decree  of  Baean,  V.C),  that 
the  agreement  was  tUtrd  vires  and  invalid,  and  that  eifect  could  not  be  given  to  it 
under  sect.  161  of  the  Companies  Act,  1862,  for  that  that  section  only  authorizes  a 
sale  to  a  company,  not  to  a  person  about  to  form  a  company. 

This  was  an  appeal  by  the  defendants,  except  Charles 
Allsop,  from  a  decree  of  Vice-Chancellor  Bacon,  declaring 
an  agreement  *for  sale  of  the  whole  property  and  busi-  [35§ 
ness  of  the  company  to  be  invalid. 

The  company  was  formed  in  March,  1866,  with  a  nominal 
capital  of  £5,000,  divided  into  £10  shares,  for  the  purpose 
of  purchasing  and  working  a  patent  of  the  plaintiff  for  im- 
provements in  treating  sewage. 

Clause  43  of  the  articles  of  association  was  as  follows : 

"  With  the  sanction  of  an  ordinary  or  extraordinary  general 
meeting,  but  not  otherwise,  the  directors  may  absolutely 
sell  and  dispose  of  or  demise  any  lands,  buildings,  contracts, 
works,  or  processes  belonging  to,  entered  into,  or  carried  on 
by  the  company,  and  with  such  sanction  may  dispose  of  or 
grant  any  license  or  licenses  to  use  any  letters  patent  the 
property  of  the  company." 

The  plaintiff,  by  deed  dated  the  21st  of  April,  1866,  as- 
signed nis  patent  to  the  company,  in  consideration  of  his 
having  twenty  fully  paid-up  shares  in  the  company  allotted 
to  him.  These  shares  were  accordingly  allotted  to  him,  and 
remained  standing  in  his  name. 

On  the  16th  of  October,  1871,  the  directors  of  the  company 
entered  into  the  following  agreement : 

"Memorandum  of  agreement  made  the  16th  of  October, 
1871,  between  [names]  directors  of  Bird's  Patent  Deodorizing 


Digitized  by  V:iOOQIC 


910  CHANCERY  APPEALS.  fT^  R 

1874     Bird  t.  Bird's  Patent  Deodorinng  and  Utilizing  Bewage  Company.     L^J, 

and  Utilizing  Sewage  Company,  hereinafter  called  the  ven- 
dors, of  the  one  part  and  Cnarles  AUsop,  of,  &c.,  hereinafter 
called  the  purchaser,  of  the  other  part : 

"Witnesseth  that  the  vendors  for  and  on  behalf  of  the 
said  company,  and  so  far  as  they  have  power  to  bind  the 
same,  agree  to  seU  and  assign,  and  the  purchaser  agrees  to 
purchase,  aU  the  assets,  patents,  patent  n^hts,  works,  leases, 
premises,  stock-in-trade,  book-debts,  business,  goodwill  suid 
connection,  property  and  effects  of  the  said  Bird's  Patent 
Deodorizing  and  Utilizing  Sewage  Company,  as  and  from  the 
date  hereof,  such  sale  and  purcnase  to  be  for  the  consider- 
ation and  under  and  subject  to  the  several  conditions  and 
stipulations  hereinafter  contained. 

'*  1.  The  vendors  shaU  forthwith,  in  accordance  with  the 
regulations  contained  in  the  memorandum  and  articles  of 
association  of  the  said  company,  call  an  extraordinary  meet- 
360]  ing  of  the  shareholders  *of  the  said  company,  and 
shall  use  their  best  endeavors  in  obtaining  the  sanction  of 
the  shareholders  enabling  them  to  carry  out  such  sale  and 
purchase,  and  shall,  if  necessary,  endeavor  to  obtain  the 
voluntary  liquidation  and  dissolution  of  the  said  company. 

^'2.  On  such  sanction  being  obtained  the  purchaser  shall 
deposit  with  the  vendors  the  sum  of  £260  in  cash,  and  if  the 
purchaser  shall,  with  the  assistance  of  the  vendors  (as  here- 
inafter provided  for),  succeed  in  promoting  and  constituting 
a  new  company  for  working  the  said  patent,  he  shall,  within 
three  montlis  from  the  allotment  of  snares  in  such  proposed 
new  company,  pay  to  the  vendors  or  their  nominees  a  further 
sum  of  £1,260  in  cash,  and  a  sum  of  £2,000  in  fully  paid-up 
shares  in  such  new  company. 

"  3.  And  the  purchaser  agrees  to  use  his  best  endeavors  to 
form,  constitute,  and  promote  such  proposed  new  company, 
and  the  vendors  agree  to  assist  him,  by  all  means  in  their 
power,  in  promoting  and  constituting  such  proposed  new 
company,  and,  if  necessary,  in  liquiaating  and  dissolving 
the  old  company." 

The  agreement  was  signed  by  the  directors,  and,  notwith- 
standing the  repeated  protests  of  the  plaintiff,  an  extraordi- 
nary general  meeting  of  the  company  was  held  on  the  8th 
of  November,  1871,  at  which  the  following  resolution  was 
carried : 

''That  all  the  buildings,  works,  contracts,  patents,  and 
premises  belonging  to,  entered  into,  or  carriedT  on  by  this 
company,  be  sold  and  transferred  to  C.  Allsop,  Esquire,  of 
Salterdown,  Muswell  Hill,  gentleman,  upon  the  terms  and 
stipulations  and  for  the  considerations  mentioned  and  set 


Digitized  by  V:iOOQIC 


Vol.  IX.]  CHANCERY  APPEALS.  911 

L.JJ.    Bird  t.  Bird's  Patent  Deodorizing  and  Utilizing  Sewage  Company.     1874 

forth  in  an  agreement  or  document  dated  the  16th  of  October, 
1871,  between  the  directors  and  the  said  C.  Allsop,  now  read 
to  this  meeting,  and  that  the  seal  of  the  company  be  accord- 
inffly  attached  thereto." 

The  seal  of  the  company  was  accordingly  afSxed  to  the 
agreement,  and  Allsop  paid  the  £250. 

On  the  24th  of  November,  1871,  the  directors  sent  to  the 
shareholders  a  notice  that  on  the  9th  of  December,  1871,  an 
ordinary  general  meeting  of  the  company  would  be  held,  at 
which  special  resolutions  in  the  terms  therein  mentioned, 
being  substantially  the  *same  terms  as  those  of  the  [361 
resolutions  set  forth  below,  would  be  proposed. 

On  the  5th  of  December  the  plaintiff  gave  notice  that  if 
the  resolutions  relating  to  the  sale  to  Allsop  were  carried,  he 
should  file  a  bill  to  restrain  the  transfer. 

The  resolutions  passed  at  the  meeting  on  the  9th  of  De- 
cember, 1871,  were — 

"1.  That  the  resolution  unanimously  passed  at  the  meet- 
ing of  the  8th  of  November  last,  for  the  safe  of  the  company's 
property  to  Mr.  Allsop  upon  the  terms  of  the  provisional 
agreement  of  the  16th  day  of  October  last  (now  again  read  to 
this  meeting),  be  and  the  same  is  hereby  confirmed. 

*'  2.  That  this  company  be  wound  up  voluntarily. 

"3.  That  Mr.  H.  W.  WiUiams,  of  Cheltenham,  account- 
ant, be  appointed  liquidator. 

''4.  That  the  liquidator  be  empowered,  authorized,  and 
requested  to  notify,  act  upon,  and  carry  out  the  resolutions 
passed  at  the  extraordinary  general  meeting  on  the  8th  of 
November  last  and  this  day  confirmed,  and  to  complete  and 
conclude  the  sale  of  the  company's  property  to  Mr.  Charles 
Allsop  upon  the  terms  of  the  provisional  agreement  of  the 
16th  day  of  October  last  (now  again  read  to  this  meeting),  or 
upon  such  other  or  modified  terms  as  the  said  liquidator 
may  in  his  own  discretion  agree  with  the  said  C.  Allsop." 

On  the  29th  of  December,  1871,  the  directors  sent  to  the 
plaintiff  and  the  other  shareholders  a  notice  that  a  meeting 
would  be  held  on  the  5th  of  January,  1872,  to  confirm  such 
of  the  above  resolutions  as  might  re<juire  confirmation,  to 
the  intent  that  they  might  become  special  resolutions  within 
the  meaning  of  the  Companies  Act,  1862.  The  meeting  was 
held,  but  tne  resolutions  as  to  winding-up  were  not  con- 
firmed, and  they  were  subsequently  abandoned,  because,  as 
the  directors  stated,  Allsop  considered  that  the  winding-up 
of  the  old  company  would  be  prejudicial  to  the  new  one.  The 
plaintiff  filed  his  bill  on  the  7tn  of  February,  1872,  against 
the  company,  the  directors,  and  Allsop,  and  prayed  a  decla- 
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ration  that  the  agreement  of  the  16th  of  October,  1871,  and 
the  resolutions  for  carrying  it  into  effect,  were  tUtra  vires 
362]  ^^^  ^invalid,  and  that  the  agreement  might  be  given 
up  to  be  cancelled,  and  that  the  company  and  dir^tors 
might  be  restrained  from  canjin^g  tne  agreement  into 
effect,  and  particularly  from  assigning  the  patent,  property 
and  assets  of  the  company  to  Allsop,  and  that  AUsop  might 
be  decreed  to  accout  for  all  profits  derived  by  him  from  the 
patent,  and  from  working  the  company's  busmess  under  the 
agreement. 

Vice-Chancellor  Bacon  made  a  decree  declaring  the  con- 
tract vUra  vireSy  and  granting  an  injunction  as  prayed,  and 
ordered  Allsop  to  repay  the  *260,  and  the  directors  to  i)ay 
the  plaintiff's  costs. 

Mr.  Kay  J  Q.C.,  and  Mr.  MiUar^  for  the  appellants :  The 
object  was  to  act  under  sect.  161,  as  in  In  re  Irrigation  Com- 
pany^ Ex  parte  Fox  H.  The  agreement  does  not  purport 
to  bind  the  company,  out  it  was  adopted  by  unanimous  reso- 
lution at  the  meeting  of  the  8th  of  iSovember,  1871.  It  was 
only  an  agreement  to  sell  to  a  new  company  when  formed, 
and  could  only  be  carried  into  effect  by  winding-up.  The 
winding-up  was  only  dropped  for  a  time,  in  order  not  to 
interfere  with  the  formation  of  the  new  company.  The  in- 
junction prevents  the  sale  from  being  earned  into  effect 
at  all. 

[The  Lord  Justice  James  :  On  payment  of  the  £250  the 
property  was  to  pass. 

The  Lord  Justice  Mellish  :  The  company  having  sealed 
the  agreement,  became  liable  to  be  sued  at  law  upon  it] 

The  issue  raised  hy  the  bill  is  whether  the  agreement  was 
provident  or  improvident.  The  evidence  shows  it  to  have 
been  provident,  and  the  company  ought  not  to  be  stopped 
from  canying  it  out  by  means  of  sect.  161. 

Mr.  Eadis^  Q.C.,  and  Mr.  S,  Dickinson,  for  the  plaintiff: 
Sect.  161  applies  only  where  it  is  proposed  to  sell  to  a  new 
company — ^an  existing  company.  There  must  be  a  new  com- 
pany before  the  resolution  to  sell  is  passed.  The  sale  cannot 
be  to  a  person  who  undertakes  to  form  a  new  company. 
363]  Under  the  agreement,  *Allsop  might  make  any  terms 
he  pleased  with  the  new  company.  A^irt  from  sect.  161, 
the  sale  is  vMra  vires.  The  decree  does  not  affect  the  powers 
of  the  liquidator  to  sell  under  sect.  161.  The  defendants 
were  proceeding  under  the  agreement,  not  under  Uie  statute. 

Mr.  Millar,  in  reply :  The  agreement  is  merely  provi- 
sional, and  no  sufScient  reason  is  shown  for  preventing  the 

0)  Law  Rep.,  6  Ch.,  176. 
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company  from  taking  the  requisite  steps  to  carry  it  legally 
into  effect.  Such  an  agreement  may  be  made  antecedently 
to  the  winding-up. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  ought  to  be  affirmed.  When  the 
matter  comes  to  be  inquired  into,  it  appears  to  me  that  the 
company'were  wrong  altogether  in  the  original  agreement, 
as  an  agreement  to  be  carried  into  effect  by  means  of  a  wind- 
ing-up. Under  sect.  161,  the  liquidator  could  not  have  sold 
the  property  to  AUsop,  and  that  section  is  the  only  one 
which  gives  power  to  bind  dissentient  shareholders  by  a 
transfer  of  the  company's  business.  It  was  not  proposed 
here  to  sell  or  transfer  to  a  new  company,  but  to  an  indi- 
vidual who  was  to  be  a  speculator  in  tne  matter,  and  was  to 
be  at  liberty  to  make  such  profit  as  he  could  by  the  forma- 
tion of  a  new  company.  A  dissentient  shareholder  has  a 
right  to  something  more  than  what  he  gets  under  this  a^ee- 
ment  The  proposal  is  to  sell  to  any  company  that  AUsop 
may  get  together.  The  arrangement  was  at  one  time  treated, 
as  something  intended  to  be  carried  out  under  a  winding- 
up  ;  but  it  appears  that  the  directors  dropped  this,  and  were 
proceeding  to  carry  it  out  under  their  own  powers,  without 
any  reference  to  winding-up.  The  statements  in  their  answer 
as  to  what  they  intendra.  to  do  are  very  ambiguous.  They 
now  sa]^  they  mean  to  carry  out  the  arrangement  by  means 
of  a  winding-up,  but  I  am  not  satisfied  t£at  they  intended 
to  do  so  before  the  bill  was  filed.  The  companv  ought  to 
have  submitted  to  an  injunction  as  soon  as  the  bill  was  filed, 
and  then  to  have  put  themselves  right  by  x>assing  proper 
resolutions.    The  appeal  must  be  dismissea  with  costs. 

*SiR  G.  Mellish,  Li.  J.:  I  am  of  the  same  opinion.  [36f4 
I  have  come  to  the  conclusion  that  the  a^eement  was  not  vaJid 
as  a  preliminary  agreement  for  winding  up  the  company 
and  selling  its  assets  to  another  company.  1  think  that  ac- 
cording to  the  terms  of  sect.  161  the  sale  must  be  a  direct 
one  from  one  company  to  the  other.  This  is  an  agreement 
for  a  sale  to  AUsop.  A  meeting  was  called,  which  professed 
to  confirm  the  agreement  and  make  it  a  binding  agreement, 
independently  of  winding-up.    The  deposit  of  £250  was 

J)aid  by  AUsop.  No  doubt  a  new  company  was  to  be  formed 
or  working  the  patent,  but  AUsop  was  to  remain  the  pur- 
chaser, ana  he  was  left  to  make  any  bargain  he  pleased  for 
the  sale  of  the  assets  to  the  new  company.  In  my  opinion 
that  is  not  a  valid  arrangement  within  the  meaning  of  sect. 
161.  I  think  that  the  decree  has  rightly  declared  uie  agree- 
8Eng.  Rep.  115 
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ment  to  be  iMra  vires j  and  restrained  the  company  from 
carrying  it  out 

The  decree  will  not  restrain  them  from  canying  oat  a  sale 
of  their  business  regularly  under  sect.  161. 

Solicitors:  Messrs.  WcUer house  <fe  Winterbotham ;  Messrs. 
YaVpy  &  Chaplin. 


[Law  Reports,  9  Chanoery  Appeals,  869.] 
L.JJ.,  March  16,  18*74. 

369]  "    */7irtf  South. 

Judffment  Creditor— Law  ofjudnnenis  AmendmaU  Act  (27  <fc  28  VvsL  c  112),  ss.  1,  4 
— Bemaittder — Infant — Fetition/or  Sale — Erroneous  Rdum  by  Sheriff, 

A  plaintiff,  who  had  reoovered  jadement  with  damages  in  an  acdon  in  tort  against 
an  infaat,  sued  out  an  elegit  against  me  infant's  land  on  the  judgment  The  infitnt's 
only  interest  in  land  was  a  remainder  in  fee  expectant  on  the  death  of  a  tenant  for 
life,  which  produced  no  present  income  to  the  infant  The  sheriff  returned  that  the 
infant  was  seised  of  the  reversion  of  the  land  in  fee  simple,  and  that  it  was  of  the 
annual  yalue  of  £124,  and  that  he  had  delivered  the  premises  to  the  creditor.  The 
creditor  then  presented  a  petition  under  the  27  <fc  28  Vict  c.  112,  s.  4,  for  a  sale  ctf 
the  in&nf  s  interest  in  the  land : 

Heldt  first,  that  the  sheriff  had  no  power  to  seize  an  estate  in  remainder  belonging 
to  an  infant,  and  therefore  the  judgment  creditor  had  acquired  no  charse  on  the  in- 
fant's interest  Secondly,  that  the  sheriff  having  erroneously  returned  that  the  in- 
fant was  seised  of  a  reversion  producing  a  present  income,  a  petition  for  sale  of  tlie 
infantas  interest  which  was  a  oare  remainder,  was  inconsistent  ¥dth  the  return  and 
could  not  be  supported. 

The  decision  of  Matins,  V.C.,  reversed. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor 
Malins. 

On  the  23d  of  December,  1872,  Caleb  Houghton  recovered 
damages  in  an  action  for  seduction  against  Thomas  Denton 
South  for  £600  (which  was  afterwards  reduced  to  £300),  and 
£62  costs. 

South  was  bom  on  the  16th  of  January,  1853,  and  conse- 
quently was  an  infant  at  the  time  when  judgment  was  recov- 
ered against  him. 

Under  the  will  of  his  grandfather,  A.  Boyack,  South  was 
entitled  to  a  freehold  house  and  premises  in  Kent  in  remain- 
der expectant  on  the  death  of  the  testator's  widow,  who  was 
370]  still  alive,  but  object  *to  the  contingency  of  his  dy- 
ing in  her  lifetime,  in  which  case  the  property  was  given  to 
his  sister. 

He  was  also,  under  the  will  of  his  father,  T.  South,  enti- 
tled to  a  freehold  and  copyhold  estate  in  Middlesex  in  re- 
mainder expectant  on  the  death  of  his  grandmother  and  his 
mother,  botn  of  whom  were  alive. 
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Houghton,  in  order  to  enforce  his  jnd^ent,  sued  out 
writs  of  elegit  directed  to  the  sheriffs  of  Middleeex  and  Kent. 
The  sheriff  of  Middlesex  made  a  return  to  the  effect  that  he 
had  held  an  inquisition  on  the  6th  of  June,  1873,  by  which 
it  was  found  that  T.  D.  South  ^'  was  seized  in  his  demesne 
of  the  reversion  in  fee  simple  "  of  the  freehold  and  copyhold 
estate  in  Middlesex,  "  being  of  the  annual  value  of  £124 ;" 
which  said  premises  he  had  caused  to  be  delivered  to  the 
said  Caleb  Houghton  by  a  reasonable  price  and  extent, 
until  the  sum  of  £366  18«.  6d.,  with  interest,  should  have 
been  levied. 

A  similar  return  was  made  by  the  sheriff  of  Kent,  stating 
that  the  annual  value  of  the  proi>erty  extended  in  Kent 
was  £20. 

On  the  3d  of  November,  1873,  the  judgment  and  the  two 
writs  of  elegit  having  been  duly  registered,  Houghton  pre- 
sented a  petition  under  the  27  &  28  Vict.  c.  112,  s.  4,  pray- 
ing for  a  sale  of  South' s  estate  and  interest  in  the  property 
in  Middlesex  and  Kent  under  the  wills  of  his  father  and 
grandfather,  in  order  to  pay  what  was  due  in  respect  of  the 
infant's  debt,  interest,  and  costs. 

On  the  22d  of  January,  1874,  South,  having  attained  the 
age  of  twenty-one,  paid  Houghton  £382  IQs.  9a.  in  discharge 
of  the  Judgment  deot,  interest,  and  costs. 

On  the  20th  of  February,  1874,  the  Vice-Chancellor  made 
an  order  on  the  petition  that  South  should  pay  Houghton 
the  costs  of  the  petition,  including  the  costs  of  the  writs  of 
elegit  and  inquisitions,  and  the  sheriffs'  charges  (').  From 
this  order  South  appealed. 

(1)  1S74.  Feb.  20.  dearly  the  principle  of  the   act,  be- 

&m  B.  Malins,  V.C:    The  propo-  cause  sect.  8  provides  for  the  regis- 

sition  laid  down  on  behalf  of  the  re-  tration  of  writs  or  processes  whereby 

spondent  comes  to  this,  that  where  a  any  land  has  been  ti^en  in  execution  ; 

man  has  only  a  reversionary  interest  in  and  by  sect  2  the  expression  "  limd*' 

land,  there  are  no  means  of  getting  at  is  interpreted  to  mean  "aU  heredita- 

it  for  the  payment  of  his  debts.  ments,  corporeal  or  incorporeal,  or  any 

It  is  clear  that  under  section  11  of  interest  therein." 

1  &  2  Vict,  c  110,  a  judgment  entered  .  Then  sect.  4  goes  on  to  provide  the 

up  became   a  charge  upon   the   real  remedy  of  the  execution  creditor,  by 

estate  of  the  debtor.     But  that  state  of  enacting   that    every   creditor   whose 

the  law  being   productive   of   incon-  land  Yibs  been  delivered  in  execution 

venience,  it  was  enacted  by  the  statute  shall  be  entitled  forthwith,  by  petition 

of  27  &  28  Vict.  c.  112,  s.  1,  that  a  in  this  court,  to  obtain  an  order  for 

judgment  should  not  be  a  charge  upon  sale  of  the  land.     The  only  change  in 


iudgn 
land  t 


land  until  it  should  have  been  actually  the  law  is,  that  now  the  land  must  be 

delivered   in   execution.      This,  how-  delivered   in    execution   beforo   there 

ever,  was  not  an  act  for  abrogating  can  be  any  charge.     I    recently  had 

the  rights  of  creditors  more  than  was  before  me  a  case  of  Hdtton  v.  Hay- 

necesiAry  to  provide  that  a  debt  should  teood  (Law  Rep.,  9  Gh.,  2^),  where  a 

no  longer  be  a  charge  on  land,  unless  judgment   creditor  had  attempted  to 

execution    was   taken   out.      This   is  levy  an  execution    upon  a  equitable 
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371]     *Mr.  E.  Cooper  Willis,  and  Mr.  0.  L.  Clare,  for 
the  appellant :    The  sheriffs'  returns  are  false  in  both  cases, 
for  they  have  stated  that  the  debtor  was  '^  seized  in  his 
demesne  of  the  reversion  in  fee  simple ''  of  the  estates,  and 
that  they  were  of  the  annual  value  of  £124  and  £20  respec- 
tively, whereas  in  reality  the  interest  of  the  debtor  was  only 
a  remainder,  and,  in  the  case  of  the  Kent  estate,  was  subject 
to  be  divested  if  he  died  before  his  grandmother,  and  in 
neither  case  was  the  estate  productive  of  any  present  income 
to  him.    The  debtor  is  not  bound  by  the  sneriff's  return. 
The  inquisition  is  made  ea^jparfe  on  information  furnished 
by  the  creditor.     A  sheriflf  had  no  power  to  seize  a  bare  re- 
mainder under  the  old  law:    ViriefsAX)!.  "Statute  Mer- 
chant" (*).  •  Then  the  1  &  2  Vict.  c.  110,  s.  11,  enacts  that 
the  sheriff  shall  make  and  deliver  execution  of  such  lands 
372]  and  hereditaments  "as  the  person  against  whom  *the 
execution  is  so  sued,  or  any  person  in  trust  for  him,  shall 
have  been  seized  or  possessed  of  at  the  time  of  entering  up 
the  said  judgment  or  at  any  time  afterwards,  or  over  which 
such  person  shall  at  the  time  of  entering  up  such  judgment 
or  at  any  time  afterwards  have  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit."     A  man  cannot  be  "seized  or  pos- 
sessed" of  a  remainder.    Therefore,  under  the  former  part 
of  the  clause  the  sheriff  cannot  seize  a  remainder ;   and  the 
latter  part  of  the  clause  has  no  application  to  the  present 
case,  as  the  debtor  was  an  infant  at  the  time  when  the  return 
was  made. 

The  27  &  28  Vict.  c.  112,  s.  1,  is  imperative,  that  no  judg- 
ment creditor  can  get  a  charge  uj)on  the  land  until  it  has 
been  actually  delivered  in  execution,  and  the  circumstance 
that  the  interest  is  of  such  a  nature  that  it  cannot  be 
delivered  in  execution  by  the  sheriff  makes  no  difference  : 
In  re  Dvke  of  Newcastle  (*) ;    HatUm  v.  Haywood  ('). 

interest  in  land,  and  the  sheriff  had  been  actoalljdeliTered  to  the  judgment 

returned  nH,  and  I  held  that  the  judg-  creditor. 

ment  creditor,  having  done  all  he  could  I  am  therefore  of  opinion,  that  upon 

towards  getting  delivery  of  the  land  the  broad  principle  that   every  legal 

at  law,    was  entitled   to  enforce  his  interest  In  land,  of  whatever  kind,  is 

judgment  by  a  suit  in  this  court ;  but  now  capable  of  being  taken  in  exe- 

as  he  had  not  done  so  before  the  debtor  cution,  the  petitioner  was,  when  the 

became  bankrupt,  he  had  no  charge  on  petition  was  presented,  entitled  to  what 

the  land  ;  and  my  decision  was  affirmed  ne  asked,  and  he  must  now  have  the 

by  the  Court  of  AppeaJ.    That  was  a  costs  of  the  petition,  and  any  costs  of 

case  where  there  was  no  interest  In  the  sheriff  which  have  not  been  paid, 

land  which  the  sheriff  could  take  in  (^  P.  15. 

execution.     But  here  1  have  the  return  (*)  Law  Rep.,  8  Eq.,  700. 

that  the  interest  of  the  petitioner  has  (')  Ante,  p.  229. 


Digitized  by  CjOOQ IC 


J 


Vol.  IX.]  CHANCERY  APPEAIfl.  917 

L.JJ.  In  re  South.  Sw 

This  petition^  therefore,  is  groundless,  and  ought  to  be 
dismissed. 

Mr.  Eoeritt^  for  the  creditor :  An  in&nt's  real  estate  may 
be  made  chargeable  by  an  order  of  this  court :  In  re  Ho- 
warth{').  The  debtor  is  bound  by  the  sheriffs  return  so 
long  as  it  is  unimpeached.  If  it  is  erroneous  it  may  be 
quashed  by  a  proper  proceeding ;  but  until  that  is  done  it 
must  be  taken  to  \)e  correct.  The  passage  cited  from  Viner^  s 
Abridgment  is  not  conclusive.  He  is  there  speaking  of  a 
remainder  in  the  hands  of  an  assignee.  If  a  reversion  may 
be  seized,  there  is  no  reason  why  a  remainder  should  not  be 
subject  to  the  same  process. 

Mr.  JE.  Cooper  WiUiSy  in  reply,  as  to  the  costs. 

Sir  W.  M.  James.  L.J.:  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  in  this  case  cannot  be  sustained. 
The  principle  in  this  case  is  governed  *by  the  decision  [373 
of  the  full  court  in  Hatton  v.  Haywood  (*).  But  indepen- 
dently of  that  the  sheriff  is  only  empowered  to  seize,  those 
lands  of  which  the  debtor  is  "  seized  or  possessed,"  for  those 
are  the  words  of  the  11th  section  of  tne  1  &  2  Vict.  c.  110. 
A  man  cannot  be  "seized  or  possessed"  of  a  remainder. 
The  sheriffs,  or  whoever  prepared  the  return  of  their  writs, 
were  fully  aware  of  this,  lor  in  the  returns  it  is  stated  that 
the  debtor  is  "  seized  in  his  demesne  of  the  reversion  in  fee 
simple,"  which  describes  an  interest  which  was  subject  to  be 
taken  by  the  sheriff ;  whereas  the  debtor  was  really  entitled 
to  a  remainder,  which  could  not  be  taken.  The  petitioner 
asks  for  a  sale  of  a  remainder  upon  a  return  which  states 
that  the  debtor  was  seized  of  a  reversion.  It  is  much  the 
same  as  if  the  debtor  were  seized  of  Blackacre  and  tiie  peti* 
tion  asked  for  a  sale  of  Whiteacre.  ^ 

^  The  petition  is  entirely  wrong,  and  must  be  dismissed ; 
and  inasmuch  as  it  was  presented  so  short  a  time  before  the 
debtor  attained  the  age  of  twenty-one  years,  when  he  at  once 
paid  the  debt,  and  the  petitioner  might  well  have  waited  tiU 
that  time,  it  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  Le  Riche  &  Son;  Mr.  E.  Woodard. 

0)  Law  Rep.,  8  Ch.,  415.  («)  Ante,  p.  229. 
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[Lftw  Reports,  9  Chancery  Appeals,  87S.] 
L.JJ.,  March  16,  1874. 

Halfhide  v.  Robinson. 

[1870    H.    96.] 

Penon  of  Unmnmd  limA—PartitUm  SuU—Nad  Friend-^Saleof  Real  BUaU^lMmm^ 
Bigvlaiicn  Ad,  1862  (26  d:  26  ViaL  c  86),  «.  18— TVnttot  Ael,  1862,  <.  1. 

It  is  irreg^olar  for  a  bill  to  be  filed  by  a  person  of  imsoand  mind  not  so  found  by 
inquisition,  by  )us  next  friend,  for  tibe  purpose  of  dealing  with  the  real  estate  of  m 
person  of  unsound  mind. 

A  bill  was  filed  by  a  person  of  xmsound  mind  not  so  found,  by  his  next  friend,  for 
a  nartition  or  sale  of  real  estate,  and  a  decree  for  sale  was  made.  A  petition  was 
874]  afterwards  presented  under  the  Trustee  Act,  1862,  for  an  order  ^vesting  the 
estate  of  the  plaintiff  in  the  purchaser.  The  court  refused  to  make  the  order,  con- 
sidering that  the  suit  was  irregpilar,  but  as  the  plaintiff's  share  was  only  £200,  and 
she  haa  no  other  property,  the  court  directed  an  application  to  be  nuule  in  lunacy, 
under  the  18th  section  of  the  Lunacy  Regulation  Act,  1862,  for  a  sale,  and  permitted 
the  petition  to  be  amended  for  that  purpose. 

The  bill  in  this  case  was  filed  for  the  i)artition  or  sale 
of  real  estate  belonging  to  three  persons  as  tenants  in 
common. 

The  plaintiflf  was  a  lady  of  unsound  mind  not  so  found  by 
inquisition,  suing  by  her  uncle  as  next  friend.  The  defen- 
dants asked  for  a  sale  instead  of  a  partition,  which  was  ac- 
cordingly ordered  by  Vice-Chancellor  Sir  J.  Stuart,  before 
whom  the  cause  was  heard. 

When  the  matter  was  in  Chambers  it  appeared  that  one 
of  the  defendants  had  ^one  abroad  and  haa  not  been  heard 
of  for  some  time,  which  circumstance  would  prevent  the 
TOoperty  from  being  sold  at  a  public  sale  for  its  real  worth. 
The  other  defendant  thereupon  offered  to  purchase  the 
shares  of  his  two  co-tenants  for  £400 ;  and  this  offer  having 
been  sanctioned  by  the  court,  a  petition  was  presented  in 
the  suit,  under  the  Trustee  Act,  1852,  for  an  order  vesting 
the  plaintiff's  share  in  the  property  in  the  purchaser,  which 
was  neard  at  the  purchasers  request,  in  tne  first  instance, 
before  the  Lords  Justices. 

Mr.  Miller y  Q.C.,  and  Mr.  T.  Brettj  for  the  petioners,  re- 
ferred to  the  Trustee  Act,  1852  a5  &  16  Vict.  c.  65,  s.  1) :  In 
re  Good  Intent  Benefit  Society  (*),  Herring  v.  Clark  ("),  and 
In  re  Ormerod  ("). 

Sir  W.  M.  James,  L.  J.:  Is  there  any  authority  for  filing 
a  bill  for  a  partition  of  real  estate  by  a  person  of  unsound 
mind  by  a  next  friend  ? 

C)  2  W.  R.,  671.  («)  Law  Rep.,  4  Ch.,  167. 

(«)  3  De  a  «fe  J.,  249. 
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Mr.  MiUer :  It  is  merely  a  matter  of  form  whether  the 
person  of  unsound  mind  is  a  plaintiff  or  defendant.  There 
IS  no  question  that  she  might  nave  been  made  a  defendant, 
and  as  the  other  tenants  in  common  desired  a  sale,  the  same 
decree  would  have  been  made  as  has  now  been  made.  The 
costs  would  come  out  of  the  proceeds  of  the  sale  alike  in 
both  cases.  The  evidence  *shows  that  the  lady  has  [375 
no  other  property  than  this  small  estate,  which  is  quite  un- 
productive under  present  circumstances,  and  she  is  entirely 
supported  by  her  uncle,  who  is  the  next  friend. 

Sib  W.  M.  James,  L.  J. :  I  think  that  this  suit  is  altogether 
irregular.  Such  a  bill  ought  to  have  been  filed  by  a  next 
friend  on  behalf  of  a  person  of  unsound  mind  not  so  found 
by  inquisition.  It  is  said  that  it  is  a  mere  matter  of  form, 
for  that  if  the  parties  were  transposed,  and  the  person  of 
unsound  mind  made  a  defendant,  there  must  have  been  a 
decree  for  sale  just  the  same  as  has  now  been  made.  But 
in  that  case  the  plaintiff  would  have  taken  the  risk  of  the 
costs  of  the  suit. 

However,  we  can  apply  our  powers  under  the  Lunacy 
Regulation  Act(*)  to  the  case.  We  shall  be  exercising  our 
power  of  selling  the  Ixmatic's  property  on  terms  whicn  we 
think  beneficial  to  the  lunatic,  but  not  under  this  suit,  nor 
adopting  the  proceedings  under  it  in  any  way.  A  petition 
must  be  presented  under  the  Lunacy  Regulation  Act,  or,  if 
the  petitioners  prefer  it,  they  may  amend  this  petition  by 
making  it  under  that  act,  and  the^  must  state  what  is  the 
total  value  of  the  lunatic's  property.  The  matter  will  be 
dealt  with  in  lunacy,  and  we  must  be  informed  of  the  exact 
sum  which  will  come  to  the  lunatic  under  the  sale,  after  pro- 
viding for  the  costs  which  her  share  will  have  to  bear,  and 
we  SM.11  be  able  to  concur  with  the  other  parties  in  carrying 
out  the  sale. 

I  wish  it  to  be  understood  that  a  bill  cannot  be  filed  by  a 
next  friend  on  behalf  of  a  person  of  unsound  mind  not  so 
found  by  inquisition,  for  dealing  with  his  real  estate.  The 
consequences  of  sucn  a  course  might  be  monstrous. 

Sir  G.  Mellish,  L.J.:    I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Duncan  &  Mutton^  agents  for  Messrs. 
Hart  &  Head^  Reigate. 

0)  25  &  26  Vict  c.  86,  88.  12,  18,  £1,000,  to  apply  it  for  his  benefit  with- 

bj  whicli  x>ower  is  given  to  the  Lord  ont  an  iquisltion  of  lunacy ;   and  for 

Chancellor  entrostea,  &c.,  where  the  that  purpose  to  order  a  sale  of  his  real 

property  of  a  lunatic  does  not  exceed  estate  or  other  property. 
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[Law  Reports,  9  Chancery  Appeals,  876.] 
L.JJ.,  March  28,  24,  1874. 

376]  *Great  Western  Colliery  Company  v.  Tuckeb. 

[1878    G.    47.] 
^ffiMwr — &apH<m» — Privata  TramaaetionM. 

Where  a  plaintiff  files  a  bill  founded  on  the  alleged  agency  of  the  defendAnt, 
which  is  in  qneetion  in  the  suit,  the  defendant  will  not  be  oompeUed  to  answer  inter- 
rogatories as  to  what  appear  to  be  his  priyate  transactions. 

Order  of  MaUm,  Y.C,  affirmed. 

The  bill  in  this  case  was  filed  by  a  company  called  the 
Great  Western  Colliery  Company  against  S.  W.  Tucker  and 
E.  H.  Thomas*  and  allied  that  Tucker  and  Thomas,  in  1863, 
conceived  the  design  of  purchasing  from  the  Great  Western 
Railway  Company  a  colliery  call^  the  Gyfeillon  Colliery, 
forming  a  company,  and  securing  a  large  profit  by  chainng 
that  company  with  a  much  higher  price  for  the  colliery  tnan 
would  be  paid  to  the  railway  company ;  that  the  defendants, 
in  1864,  accordingly  agreed,  in  tne  name  of  one  Ward,  to 
purchase  the  Gyfeillon  Colliery  from  the  railway  company 
for  £36,000.  The  bill  then  stated  certain  alleged  dealings  be- 
tween the  defendants,  one  Bossall  and  others  and  the  Agra 
and  Masterman'  s  Bank,  for  raising  money  to  pay  for  the  col- 
liery, and  stated  the  formation,  m  1865,  by  the  defendants 
of  the  Great  Western  Colliery  Company,  with  a  capital  of 
£150,000,  and  that  the  directors  of  the  company  soon  after- 
wards agreed  to  buy  the  colliery  from  Ward  for  £60,000; 
and  the  bill  alleged  that  the  directors  did  this  under  the  in- 
fluence of  Tucker,  who  was  solicitor  to  the  company ;  and 
the  bill  contained  statements  as  to  the  alleged  circumstances 
of  the  purchase,  and  that  the  company  was  not  aware  of 
them  until  the  year  1871.  And  the  bill  prayed  a  declaration 
that  the  defendants  were  the  agents  of,  and  stood  in  a  fidu- 
ciary position  towards,  the  company  in  respect  of  the  pur- 
chase by  the  company  of  the  Gyfeillon  Colliery,  and  ought 
to  refund  to  the  company  any  profit  made  by  the  sale  or 
resale  of  the  colliery  to  tne  company ;  and  the  bill  prayed 
an  account  of  the  profits,  and  that  the  necessary  directions 
might  be  ^ven. 

The  plaintiffs  filed  forty-seven  interrogatories,  the  seven- 
377]  teenth  of  *  which  was  that  the  defendants  might  set 
forth  a  full,  true,  and  particular  account  of  all  checks  drawn 
on  the  account  of  Rossall  and  others  in  the  books  of  the 
Agra  and  Masterman's  Bank,  including  the  names,  dates, 
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&€• ;  the  eighteenth,  that  the  defendants  might  set  forth  an 
account  of  the  profits  made  by  them  hj  virtue  of  the  pur- 
chase and  resale  of  the  Gyfeillon  Colliery,  and  how  such 
profits  were  made,  and  whether  bv  money  or  by  the  sale  of 
coals,  and  how  they  were  dealt  with.  In  five  other  interrog- 
atories the  plaintiffs  asked  discovery  as  to  checks  drawn  as 
to  profits. 

The  defendants  put  in  answers  of  great  length,  denying 
that  Tucker  had  anything  to  do  with  the  purchase,  and  de- 
nying the  agency  and  many  of  the  allegations  in  the  bill  as 
to  circumstances  of  the  sale.  The  answer  of  Thomas  gave 
some  details  as  to  checks,  but  refused  to  answer  further  as 
to  other  checks  which  the  answer  stated  to  have  been  drawn 
for  carrying  on  the  colliery  works,  these  works  havtnc  been 
carried  on  oy  Thomas  for  several  months.  Thomas  denied 
that  he  had  made  any  profit  by  the  sale,  and  said  that  if 
there  was  any  profit,  it  was  from  the  increase  of  value  of  the 
colliery,  and  from  the  addition  of  certain  rights  which  were 
also  sold  to  the  company,  and  from  the  sale  of  coal ;  and  he 
refused  to  set  out  any  account  of  the  profit. 

The  plaintiffs  excepted  to  the  answers,  and  the  Vice-Chan- 
cellor  Malins  overruled  the  exceptions. 
The  plaintiffs  appealed. 

Mr.  Uhitty^  Q.C.,  and  Mr.  Plummer^  in  support  of  the  ap- 
peal :  Every  defendant  who  answers  must  answer  fully,  and 
we  have  a  nght  to  this  discovery.  The  case  is  exactly  like 
Hitcheas  v.  uongreve  Q,  and  is  within  Moore  v.  Craven  Q- 

Mr.  OlassCy  Q.C.,  Mr.  Higgiiu,  Q.C.,  and  Mr.  Orossley^ 
for  Thomas,  were  not  called  upon. 

Sir  W.  M.  James,  L.  J.,  said  that  the  case  made  by  the  bill 
seemed  to  be  rather  one  for  setting  aside  the  purchase  than 
for  retaining  the  property  at  a  lower  price ;  but,  indepen- 
dentlv  of  that  question,  the  case  depended  on  the  trutn  of 
the  allegations  that  *the  defendants  were  agents  for  [378 
the  plaintiffs.    His  lordship  then  continued : 

The  question,  then,  is  whether  the  relation  of  principal 
and  agent  existed  between  the  parties.  Now  this  appears  to 
be  essentially  one  of  those  cases  in  which  the  court  will  not 
compel  a  defendant  to  give  discovery  of  his  own  private 
means  and  transactions,  on  the  speculation  that  the  plaintiff 
may  afterwards  want  it,  if  at  the  hearing  he  succeeds  in  the 
preliming^ry  proposition  that  the  defendant  is  or  was  an  agent. 
It  would  be  monstrous  that  a  man,  by  merely  alleging  that 
he  had  a  share  in  a  concern,  which  allegation  was  denied, 
and  had  not  been  established,  and  whilst  it  was  doubtful 

(»)  4  Ruys.,  6t>2.  (»)  Law  Rep.,  7  Ch.,  94,  n. 

8  Eno.  Rep.  116 
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whether  it  would  be  established,  could  get  the  accounts  of  a 
defendant's  private  business,  and  of  his  dealings  with  other 
people.  We  think  that  the  Vice-Chancellor  was  quite  right 
in  overruling  the  exceptions.  This  is  exactly  one  of  those 
cases  referr^  to  by  the  Lord  Chancellor  in  Mlmer  v.  Creor 
sy  (*),  where  the  court  may  be  trusted  to  exercise  a  proper 
control  over  anv  attempt  on  the  plaintiff's  part  to  press  lor 
discovery  which  would  be  vexatious  or  unreasonable.  The 
appeal  must  be  dismissed  with  costs. 
Sir  G.  Hellish,  L.  J.,  concurred. 

Solicitors  for  the  plaintiffs:  Messrs.  Speechly  &  Cham- 
berlain. 

Solicitors  for  the  defendant :  Messrs.  Tucker ,  New  & 
LangdaZe. 

Q)  Ante,  p.  69. 


[Law  Reports,  9  Chancery  Appeals,  888.] 
L.J.M.,  March,  6,  20,  1874. 

383]         *-Kr  parte  Kemp.    In  re  Pastnedob. 

Banhruptcy-^Order  and  Dupoiniion — Banktri  "Margi$ud  NUa''—I>d4M  dm  m  At 
Count  of  Trad&^Bankruptctf  Ad,  1869,  «.  16,  wb-t.  6. 

Sums  retained  by  bankers  against  acceptances,  and  for  which  they  hAve  giveK 
marginal  notes,  are  not  debts  due  to  the  bankrupt  in  the  course  of  his  business  within 
the  order  and  disposition  dause,  Bankruptcy  Act,  1869,  s.  16,  sub-s.  6. 

The  expression  " debts  due"  in  that  clause  is  not  to  be  confined  to  debts  presently 
payable,  but,  on  the  other  hand,  will  not  include  debts  which  were  only  contingent 
at  the  commencement  of  the  bankruptcy. 

This  was  an  appeal  by  the  trustees  in  the  liquidation  of 
Messrs.  Pastnedge  &  Co.  from  an  order  of  Mr.  Registrar 
Spring  Bice  sitting  as  Chief  Judge.  Messrs.  Fastnedge  & 
Co.  were  exporters  of  goods  to  India,  and  were  in  the  mtbit 
384]  of  selling  the  bills  drawn  by  them  ^against  the  consign- 
ments upon  the  consignees  in  India  to  bankers  in  London, 
with  the  bills  of  lading  attached  as  security.  The  bankers 
were  not  accustomed  to  advance  the  whole  of  the  price  of 
the  bills  in  cash.  Thev  paid  70  per  cent,  or  upwards  in 
cash,  and  for  the  rest  of  the  price  gave  Messrs.  Fastnedge 
what  are  called  in  the  trade  "marginal  notes."  The  effect 
of  these  notes  was  that  the  bankers  giving  them  contracted 
to  hold  the  residue  of  the  price  of  the  bills  of  exchange  on 
deposit,  bearing  interest,  by  way  of  security  for  the  pay- 
ment of  the  bills,  and  that  the  amount  so  deposited  was  not 
to  be  paid  to  Messrs.  Fastnedge  until  advice  was  received  of 
the  due  payment  of  the  bills,  and  was  then  to  be  subject  to 
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any  other  claims  which  the  bankers  might  have  against 
Messrs.  Fastnedge. 

The  marginal  notes  given  by  the  different  bankers  were 
not  exactly  identical  in  form,  but  were  substantially  to  the 
same  effect.  Those  given  by  the  Charteired  Bank  of  India, 
Australia,  and  China,  were  in  the  following  form : 

^'Chartered  Bank  of  India,  Australia,  and  China, 

"London,  21  Feb.,  1873. 
"BUls,  Nos.  426,  427  for  Ils.839  13.  0.  pur- 
chased at  1/11|         £79    3    6 

"Paidthisday 59    3    5 

"  Leaving  a  margin  of  twenty  pounds  .  £20  0  0 
to  be  accounted  for  to  Messrs.  Fastoedge  &  €0.  on  receipt 
of  advice  of  the  due  payment  of  the  above  bills,  and  after 
providing  for  any  deficiency  on  other  liabilities  of  the  said 
parties  to  the  bank.  Interest  to  be  allowed  at  Bank  of  Eng- 
land minimum  rates,  but  not  to  exceed  5  per  cent,  per 
annum. 

"J.  H.  Smythe,  Manager." 

These  notes  were  not  meant  to  be  transferable,  and  in 
some  cases  the  words  "not  transferable"  were  written 
across  the  face  of  the  document. 

Messrs.  Barbour  &  Brother  were  commission  agents  in 
Manchester,  and  had  dealings  with  Messrs.  Fastnedj^e. 
Since  the  year  1870  they  had  been  in  the  habit  of  selling 
goods  to  Messrs.  Fastnedge,  drawing  bills  upon  them  for 
the  price  of  the  goods,  and  receiving  from  them  mar^nal 
notes  which  had  been  given  *them  by  London  bank-  [385 
ers,  as  a  security  for  the  payment  of  such  bills.    The  mar- 

S'nal  notes  in  question  in  the  present  case  were  all  .given  by 
fferent  bankers  to  Messrs.  Fastnedge  &  Co.  previous  to 
the  month  of  March,  1873,  and  were  indorsed  oy  Messrs. 
Fastnedge  to  Robert  Barbour  &  Brother,  and  deposited 
with  them  as  security  for  the  price  of  goods  sold  by  Kobert 
Barbour  &  Brother  to  Messrs.  Fastnedge. 

On  the  26th  of  March,  1873,  Messrs.  Fastnedge  presented 
a  petition  for  liquidation  bv  arrangement.  At  that  time  no 
notice  had  been  given  to  the  various  bankers  that  the  mar- 

S'nal  notes  had  been  assigned  to  Robert  Barbour  &  Brother. 
essrs.  Fastnedge  inserted  the  name  of  Robert  Barbour  & 
Brother  in  the  list  of  their  creditors  for  £3,500.  At  the  time 
the  petition  for  liquidation  was  presented  none  of  the 
bills  of  exchange  in  respect  of  the  price  of  which  the  mar- 
ginal notes  were  issued  had  been  accepted,  but  since  that 
time  they  had  all  been  accepted  and  paid,  and  the  bankers 
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were  willing  to  pay  the  sums  of  money  represented  by  the 
marginal  notes  to  whoever  was  legally  entitled  to  receive 
such  sums. 

Under  these  circumstances  the  trustee  claimed  the  sums 
represented  by  the  marginal  notes  as  having  been  within 
the  order  and  disposition  of  Messrs.  Fastnedge  at  the  com- 
mencement of  the  li(]^uidation,  but  the  Registrar  rejected  the 
claim^  being  of  opimon  that  they  were  not  debts  within  the 
meaning  oi  the  6th  sub-section  of  the  15th  section  of  the 
Bankruptcy  Act,  1869  (').  From  this  decision,  the  trustee 
appealed. 

Mr.  Bevjami%  Q.C.,  and  Mr.  LinklaieTj  for  the  appel- 
lant :  The  question  turns  upon  the  construction  of  the  words 
*^  debts  due  to  him  "  in  the  oth  sub-section  of  the  15th  section 
of  tiie  Bankruptcy  Act,  1869.  We  contend  that  these  mar- 
386]  ginal  notes  *were  debts,  as  the  word  is  used  in  that  act 
and  in  similar  acts.  The  sum  represented  by  the  marginal 
note  was  part  of  the  price  of  the  bill  of  exchange,  which  was 
.kept  back  for  his  own  security  by  the  banker,  but  was  due 
to  the  person  selling  the  bill.  It  was  debituia  in  prc^sefdi 
solvenaum  in  futuro.  It  was  not  merely  payable  on  a  con- 
tingency, for  it  was  certainly  to  be  paid  in  one  way  or 
another  ;  if  the  bill  of  exchange  was  duly  met^  it  would  be 
paid  in  cash ;  if  the  bill  was  dishonored  the  mai^nal  note 
would  be  allowed  in  account  in  discharge  of  the  liability  on 
the  bill.  If  we  look  at  the  use  of  the  word  "  due"  in  the 
act,  we  shall  find  that  it  has  a  wide  meaning,  like  ^^  pajable.'' 
Insect.  19  the  words  "debts  due  to  and  from  him,"  of 
which  the  bankrupt  is  to  give  an  inventory,  certainly  include 
debts  which  are  not  then  payable.  So  in  sect  49  "debts 
due  to  the  Crown"  must  include  those  not  yet  payable. 

[They  also  referred  to  Hyall  v.  HoUe  (') ;  Ex  parte  Oreenr 
wayO,] 

Mr.  Little^  Q.C.,  and  Mr.  Marten^  Q.C.,  for  Messrs.  Bar- 
bour &  Brother :  We  claim  the  money  represented  by  the 
marginal  notes  under  the  equitable  assignment  to  us  by  the 
liquidating  debtor  at  the  date  of  the  presentation  of  the 
I)etition  for  liquidation,  at  which  date  the  rights  of  the  par- 
ties must  be  determined.    At  that  time  the  bills  of  exchange 

(1)  82  A  88  Vict.  c.  *Jl,  8.  15  (sab-sect,  bankrupt  is  reputed  owner,  or  of  wbich 

6),   enumerates    among    descriptions    of  he  has  taken  upon  himself  the  sale  or 

property  divisible  among  the  creditors  of  disposition    as    owner :     pro>ided    that 

a  bankrupt :  **  All  goods  and  chattels  be-  things  in  action,  other  than  debts  due  to 

ing  at  the  commencement  of  the  bank-  him  in  the  course  of  his  trade  or  business, 

ruptcy  in  the  possession,  order,  or  dis-  shall  not  be  deemed  goods  and  chattels 

position  of  the  bankrupt,  being  a  trader,  within  the  meaning  of  this  clauae." 

oy  the  conavnt  and  permission  of  the  true  (*)  1  Atk,  165. 

owner,  of  which  godds  and  chattels  the  C)  Law  R#»p.,  16  Eq.,  619. 
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had  not  been  accepted,  and  the  goods  were  on  the  sea. 
It  was  therefore  entirely  contingent  whether  the  marginal 
notes  would  ever  constitute  a  debt  or  not :  Jeffryes  v.  Agra 
and  Mdstermav!  s  Bank  (*).  The  word  ' '  due ' '  means  ' '  pay- 
able." That  was  expressly  decided  as  to  sect.  6  by  Bx  parte 
J^urt  ('),  and  the  word  is  used  in  the  same  sense  in  other 
sections,  particularly  in  sect.  26,  sub-sect.  6  (where  debts 
"due"  are  contrasted  with  debts  ''growing  due"),  and 
sects.  32,  34,  and  36.  Only  such  debts  were  intended  to  be 
included  as  were  actually  payable,  like  the  ordinary  book 
debts  of  a  trader.  The  provisions  respecting  order  and  dis- 
position are  in  the  nature  of  a  penal  enactment,  and  must 
be  construed  literally.  Such  choses  in  action  as  marginal 
♦notes  are  not  within  the  mischief  intended  to  be  rem-  [387 
edied :  Hidout  v.  Lloyd  Q ;  Lacon  v.  lAffen  (*) ;  Morris  v. 
Cannan  Q ;  Ex  parte  Masterman  (•) ;  Ex  parte  Little- 
dale  (') ;  Ex  parte  Waikins  (•). 

Mr.  Befnjamin^  in  reply. 

March  20.  Sir  G.  Mellish,  L.J.,  after  stating  the  facts 
of  the  case,  continued :  The  question  now  to  be  determined 
is  whether  the  sums  represented  by  these  marginal  notes 
ought  to  be  paid  by  the  banks  to  Messrs.  Barbour  &  Brother, 
or  oujght  to  be  paid  to  the  trustee,  upon  the  ground  that  at 
the  time  when  the  petition  for  liciuidation  was  presented 
thev  were  in  the  order  and  disposition  of  Messrs.  Fastnedge, 
with  the  consent  of  Messrs.  Barbour  &  Brother,  the  true 
owners.  The  Registrar  was  of  opinion  that  these  sums  were, 
at  the  time  the  petition  for  liquiaation  was  presented,  things 
in  action,  but  were  not  debts  due  to  Messrs.  Fastnedge  m 
the  course  of  their  trade,  and  were  therefore  not  to  be 
deemed  gjoods  and  chattels  within  the  6th  sub- section  of  the 
15th  section  of  the  Bankruptcy  Act,  1869.  I  have  there- 
fore to  determine,  and,  I  believe,  for  the  first  time,  what  is 
the  construction  to  be  put  on  the  words  ''  debts  due  to  him 
in  the  course  of  his  trade  or  business"  as  used  in  that 
section. 

Now,  the  words  "debts  due  to  him"  are  certainly  words 
which  are  capable  of  a  wide  or  a  narrow  construction.  I 
think  i)cL2X  prima  facie^  and  if  there  be  nothing  in  the  con- 
text to  give  them  a  different  construction,  they  would  include 
all  sums  certain  which  any  person  is  legally  liable  to  pay, 
whether  such  sums  had  become  actually  payable  or  not. 


»)  Law  Rep.,  2  Eq.,  674.  (»)  4  D.  F.  A  J.,  581. 

«)  IbiA,  18  Eq.,  809.  («)  2  Mont.  A  A..  209. 

"    Mont.,  108.  (•»)  6  D.  M.  A  G.,  714. 

Giff.,  75.  (8)  Law  Rep.,  8  Ch.,  520. 
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On  the  other  hand,  there  can  be  no  doubt  that  the  woitl 
*'dne"  is  constantly  used  in  the  sense  of  "payable,"  and 
if  it  is  used  in  that  sense,  then  no  debts  which  had  not 
actually  become  payable  when  the  act  of  bankruptcy  was 
committed  would  be  included.  Lastly,  the  expression 
"debts  due"  is  sometimes  used  in  bankruptcy  proceedings 
388]  to  include  all  demands  *which  can  l^  proved  against 
a  bankrupt's  estate,  although  some  of  them  may  not  be 
strictly  debts  at  all. 

Illustrations  of  these  various  meanings  may  be  found  in 
the  act  itself.  In  the  6th  sub-section  of  the  6th  section  it  is 
enacted  that  it  shall  be  an  act  of  baiJiruptcy  if  a  debtor  who 
has  been  served  with  a  debtor's  summons  requiring  him  to 
pay  a  sum  due  of  not  less  than  £50  has  neglected  to  pay 
that  sum.  It  is  obvious  that  in  this  place  "due"  mast 
mean  "payable,"  because  it  would  be  absurd  to  suppose 
that  a  man  could  be  made  a  bankrupt  for  not  paying  a  debt 
which  was  not  yet  payable.  In  Ex  parte  Stwrt  (;)  the  Chief 
Judge  held  that  the  word  "  due  "  must  also  mean  "  payable" 
in  the  other  parts  of  that  section,  because  it  was  not  to  be 
supposed  that  the  same  word  could  be  used  in  different 
senses  in  the  same  section.  So  also  in  the  6th  sub-section 
of  the  25th  section  it  is  enacted  that  the  trustee  may  sell  the 
book-debts  "due  or  growing  due."  In  that  place  also  due 
seems  to  mean  payable,  because  debts  due  are  distinguished 
from  debts  growing  due.  On  the  other  hand,  in  Sie  19th 
section  it  is  enacted  that  the  bankrupt  shall  give  such  list  of 
his  creditors  and  debtors,  and  of  the  debts  due  to  or  from 
them  respectively,  as  the  trustee  may  reasonably  require. 
In  that  case  it  is  clear  that  the  word  "due"  does  not  mean 
payable,  and  that  all  debts  which  have  been  contracted, 
whether  the  time  for  payment  has  arrived  or  not,  were  in- 
tended to  be  included.  It  is  impossible  that  acceptances 
payable  in/tUuro,  or  bills  of  exchange  receivable  injtUurOj 
were  intended  to  be  excluded  from  the  list  of  debts  due  to 
or  by  a  bankrupt.  Then,  a^in,  in  the  49th  section  it  is  en- 
acted that  an  order  of  discharge  shall  release  the  bankrupt 
from  all  other  debts  provable  under  the  bankruptcy  except 
debts  due  to  the  Grown.  In  that  place  I  think  mat  "debts 
due  to  the  Crown"  means  all  provable  demands  which  the 
Crown  has  against  the  bankrupt,  whether  they  have  become 

avable  or  not,  and  whether  they  are  in  point  of  law  strictly 

ebts  or  not. 

It  is  necessary  to  pursue  this  investigation  further,  and  I 
return  to  the  consideration  of  what  is  the  true  construction 

{})  Law  Rep.,  13  Eq.,  809. 


I 
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to  be  placed  on  the  words  "  debts  due  to  him  in  the  course 
of  his  trade  or  business,"  in  the  6th  sub-section  of  the  16th 
section.  It  was  *argued  for  the  respondents  that  the  [389 
order  and  disposition  clause  was  a  penal  enactment  that 
takes  a  man's  property  awav  from  him,  and  ought,  there- 
fore, to  be  construed  strictly.  I  cannot  give  any  great 
weight  to  this  argument.  In  former  times  this  clause  was 
construed  most  favorably  for  creditors,  of  which  there  can- 
not be  a  greater  instance  than  that  the  words  "  goods  and 
chattels"  were  construed  to  include  choses  in  action.  In 
later  times  the  judges  have  given  a  stricter  construction  to 
the  clause,  and  have  endeavored  as  far  as  possible  to  confine 
it  to  cases  properly  within  its  principle.  The  legislature  has 
now,  in  the  act  of  1869,  re-enacted  the  clause  with  certain 
modifications,  and  in  determining  what  those  modifications 
are,  I  must  endeavor  to  discover  on  what  principle  the  legis- 
lature has  acted,  and  carry  that  principle  out.  Things  in 
action  other  than  trade  debts,  are  taken  out  of  the  clause, 
probably  because  it  was  thought  that  things  in  action  other 
than  trade  debts  were  not  likely  to  procure  a  trader  credit 
from  his  apparent  possession  of  them  when  he  had  really 
parted  with  them.  His  general  creditors,  in  all  probability, 
might  never  know  that  ne  possessed  them.  Deots  due  to  a 
traSer  in  the  course  of  his  trade  or  business  are  excepted, 
and  are  still  kept  within  the  clause,  because  what  are  ordi- 
narily termed  a  trader's  book-debts  are  very  likely  to  pro- 
cure a  trader  credit  from  his  apparent  possession  of  them. 
They  often  form  a  most  important  part  of  a  trader's  assets, 
and  they  are  a  part  of  his  property  which  a  trader  in  good 
credit  does  not  usually  pledge  or  part  with.  There  can  be 
no  clearer  mark  of  a  trader  being  in  difiiculties  than  that  he 
is  obliged  to  assign  his  book-debts  a«  a  security  to  a  creditor. 
The  le^slature  has  therefore  thought  it  right  not  to  alter  the 
law  which  made  an  assignment  of  his  book-debts  by  a  trader 
void  as  against  his  trustee  if  notice  of  the  assignment  had 
not  been  given  to  the  debtors  prior  to  an  act  of  bankruptcy 
being  committed.  Now  this  being,  in  my  opinion,  the  prin- 
ciple on  which  the  legislature  has  proceeded,  is  there  any 
sound  reason  for  making  a  distinction  between  those  debts 
which  at  the  time  when  an  act  of  bankruptcy  is  committed 
have  become  actually  payable  and  those  wnicn  have  not  ?  I 
cannot  see  that  there  is.  Many  traders  are  obliged  to  give 
long  terms  of  credit  to  their  debtors,  and  this  being  known 
to  their  creditors,  procures  them  credit  also ;  and  if  I  were 
to  hold  that  *debts  which  have  been  earned,  and  which  [390 
are,  in  what  I  consider  the  proper  sense  of  the  word,  due  to 
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the  bankrupt,  although  they  have  not  yet  become  rayable, 
were  taken  out  of  the  order  and  disposition  clause,  I  cannot 
help  thinking  that  I  should  defeat  the  object  which  the  legis- 
lature had  in  view  in  enacting  that  debts  due  to  a  bankrupt 
in  the  course  of  his  trade  or  business  should  still  be  kept 
within  the  clause. 

On  the  other  hand,  I  think  that  I  have  no  right  to  extend 
the  meaning  of  the  words  "  debts  due  "  so  as  to  include  de- 
mands which  are  not  properly  debts.  Until  a  sum  certain 
has  become  due,  and  is  to  be  paid  in  all  events,  there  is,  in 
my  opinion,  no  debt  due.  The  clause  does  not  relate  to  de- 
mands which  may  be  proved  against  the  estate  of  a  bank- 
rupt, but  to  debts  due  to  him ;  and  the  change  in  expression 
from  "things  in  action"  to  "debts"  seems  to  prove  that 
all  things  in  action  which  might  accrue  to  a  trader  in  the 
course  of  his  trade  or  business  were  not  intended  to  be  in- 
cluded in  the  clause,  but  only  those  which  had  become  debts 
before  an  act  of  bankruptcy  was  committed. 

This,  then,  being  the  construction  which  I  put  on  the 
clause,  I  have  next  to  consider  whether  the  sums  represented 
by  the  marginal  notes  had  become  debts  due  from  the  re- 
spective banks  to  Messrs.  Fastnedge  &  Co.  before  their 
petition  for  liquidation  was  presented.  Now  it  is  obvious 
that  at  that  time  not  only  had  these  sums  not  become  pay- 
able— which,  in  my  opinion,  would  not  prevent  their  being 
debts — ^but  it  was  wholly  uncertain  whether  any  sum  would 
ever  become  payable  to  Messrs.  Fastnedge  at  all  in  respect 
of  them.  It  was  argued  by  Mr.  Benjamin  that,  nevertheless, 
they  were  debts  due  to  Messrs.  Fastnedge,  because  the  sums 
represented  by  the  marginal  notes  were,  as  he  said,  to  be 
paid  to  Messrs.  Fastnedge  in  all  events,  either  by  being  paid 
to  them  in  cash,  or  by  bein^  applied  to  discharge  liabilities 
owing  to  them.  I  do  not  thmk  this  argument  is  sound.  In 
Jeff  ryes  v.  Agra  and  Ma^tervumCs  Barik  (*),  Vice-Chancel- 
lor W  ood  thus  describes  the  legal  effect  of  mamnal  notes : 
"  These  documents,  in  truth,  represent  a  debt  due  from  the 
bank,  with  an  engagement  to  pay  that  debt  to  the  person  to 
whom  they  give  the  receipt  note  upon  a  certain  condition, 
and  at  a  certain  time,  as  far  as  that  time  is  defined  by  the 
391]  *condition,  namely,  whenever  they  receive  intelligence 
that  the  bills,  in  respect  of  the  discount  of  which  they  re- 
served this  right  of  retainer,  have  been  duly  paid  and  satis- 
fied. It  is,  in  other  words,  a  debt  which  will  accrue  from 
the  bank  on  that  event  happening."  Lord  Hatherley  had 
not  the  point  I  am  considering  before  him  at  all,  and  al- 

(')  Law  Rep.,  2  Eq.,  679. 
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though  the  words  he  first  uses,  that  the  documents  represent 
a  debt  due  to  the  bank,  are  favorable  to  the  argument  of  the 
appellant,  I  think  his  last  description  is  more  accurate,  that 
the  debt  will  accrue  from  the  bank  on  the  event  happening. 
If,  notwithstanding  the  bills  were  dishonored,  an  action  was 
brought  against  tne  bank  to  recover  the  sums  represented 
by  the  marginal  notes,  the  proper  plea  to  raise  the  defence 
of  the  bank  would  be  a  plea  of  never  indebted,  and  not  a 
plea  of  pajrment  or  of  set-off.  What  I  have  to  consider  is, 
what  was  it  which  Messrs.  Fastnedge  assimed  to  Robert 
Barbour  &  Brother,  and  of  which  Robert  Barbour  &  Brother 
were  the  true  owners  at  the  time  the  petition  for  liquidation 
was  presented  ?  Now,  it  is  obvious  tiiat  Messrs.  Fastnedge 
did  not  assign  to  Robert  Barbour  &  Brother,  and  Robert 
Barbour  &  Brother  did  not  become  the  true  owners  of  sums 
certain  to  be  paid  by  the  banks  to  Messrs.  Fastnedge  in  all 
events,  but  Messrs.  Fastnedge  only  assimed  to  Robert  Bar- 
bour &  Brother,  and  Robert  harbour  &  Brother  oidy  became 
the  owners  of,  contingent  claims  which  might  or  might  not 
end  in  becoming  debts.  In  my  opinion  contingent  claims 
of  this  kind  are  not  debts  due  within  the  6th  suD-section  of 
the  16th  section.  On  the  whole.  I  am  of  opinion  that  the 
order  of  the  Registrar  must  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 

Solicitor  for  the  appellant:  Mr.  JT.  Wickens. 

Solicitors  for  the  respondents :  Messrs.  MUne.  Riddle  <ft 
Mell/yr^  agents  for  Messrs.  Hinde^  Milne  &  SudloWj  Man- 
Chester. 


[Law  Reports,  9  Chancery  Appeals,  892.] 
«  L.JJ.,  March  11, 1874. 

*/7i  re  United   Ports  and  General   Insxjranoe  [392 

Company. 

BECK'S  CASE. 

C<miributaty^ApplieaU(m/or  8KareB—Aoeiptatie&--OonJirnuMtio»^Amalff^^ 

An  arrangement  was  made  for  an  amalgamation  between  two  companies.  A  holder 
of  half  paid-up  shares  in  the  selHng  company  applied,  according  to  the  terms  of  the 
arrangement,  for  half  paid-up  shares  in  the  buying  company,  and  received  an  answer 
that  shares  had  been  allottea  to  him,  credited  wit£  the  proportionate  part  of  the  net 
assets  of  the  selling  company.  His  name  was  placed  on  the  register  oi  shareholders. 
He  afterwards  applied  for  the  certificates  of  his  shares,  but  never  received  them.  The 
bu^ng  company  was  afterwards  wound  up,  and  the  amalgamation  was  decided  to  be 
void: 

8  Eng.  Rep.  117 
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Edd^  that  as  the  answer  to  his  letter  of  application  contained  fresh  terms,  Uiose 
two  letters  did  not  constitute  a  contract  to  take  shares;  and  that  his  application  £c»r 
the  certificates  did  not  amount  to  an  acceptance  of  the  fresh  terms. 

Order  of  Baeon,  Y.C,  refusing  to  put  the  name  of  the  shareholder  on  the  list  of 
contributories,  affirmed. 

Mr.  Beck  held  forty  £5  shares  (£2  10^.  paid)  in  the  Pro- 
gress Insurance  Company.  In  1869  an  arrangement  was 
made  for  the  sale  of  the  business  of  the  Progress  Company 
to  an  unlimited  company  called  the  United  Ports  and  Gen- 
eral Insurance  Company,  and  agreements  to  that  effect  were 
executed,  one  of  the  terms  being  that  holders  of  partly  paid 
Progress  shares  should  have  United  Ports  shares  cremted 
with  an  equal  amount  The  shares  in  the  United  Porta 
Company  were  £1  each.  A  circular  stating  the  arrangement, 
land  the  terms  on  which  shareholders  in  the  Progress  Com- 
pany could  obtain  shares  in  the  United  Ports  Company,  was 
sent  to  Mr.  Beck,  and  he  filled  up  and  sent  the  printed  form 
of  application  annexed,  as  follows  : 

"In  accordance  with  the  terms  of  the  agreement  entered 
into  between  the  above  companies  and  confirmed  by  an  ex- 
traordinary general  meeting  of  the  shareholders  of  the  Pro- 
gress Assurance  Company,  liimited,  held  on  the  24th  day  of 
June,  1869,  I  hereby  request  that  you  will  allot  me  200 
shares  in  the  United  Ports  and  General  Insurance  Company, 
393]  credited  with  £100  thereon,  in  *exchange  for  forty 
shares  held  by  me  in  the  Progress  Assurance  Company, 
Limited,  upon  which  the  sum  of  £100  has  been  paio,  the 
scrip  certincate  for  which  is  herewith  enclosed." 

The  letter  of  allotment  sent  in  reply  to  this  application, 
and  dated  the  6th  of  August,  1869,  was  as  follows : 

"Sir, — ^The  directors  (9  the  United  Ports  and  General  In- 
surance Company  have  allotted  you  200  shares  in  pursuance 
of  an  arrangement  with  the  lic[uidators  of  the  Progress  As- 
surance Company  and  the  United  Ports  and  General  Insur- 
ance Company  for  a  transfer  of  the  former  to  the  latter 
company,  and  have  entered  your  name  in  the  register  of 
members  of  the  United  Ports  and  General  Insurance  Com- 

any  as  a  member  of  the- company  in  respect  of  such  shares. 

"  e  amount  to  be  credited  on  such  shares  will  be  the  pro- 
portionate amount  of  the  net  assets  of  the  Progress  Assur- 
ance Company,  Limited.  Certificates  for  such  shares  will 
be  issued  in  exchange  for  this  allotment  letter  when  re- 
quested in  writing  so  to  do. 

'^  J.  E.  Leyland,  General  Manager/' 
Mr.  Beck  was  entered  on  the  register  as  the  holder  of  200 


s; 
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unpaid  shares  as  on  the  8d  of  Augast,  1869 ;  the  circum- 
stances being  the  same  as  those  in  Wynnes  CaseQ). 

On  the  lOtn  of  August,  1869,  Mr.  Beck  wrote  to  ijeyland : 

"I  request  vou  to  forward  me  certificates  for  tne  200 
shares  of  the  United  Ports,  &c..  Company  which  have  been 
allotted  to  me  as  an  equivalent  for  the  forty  shares  I  held 
in  the  Progress  Insurance  Company." 

On  the  27th  of  October  Mr.  Beck  again  wrote  applying  for 
the  certificates,  and  not  having  received  any  answer  to  either 
of  his  letters,  he  wrote  on  the  8th  of  November,  to  the  chair- 
man of  the  United  Ports  Company  as  follows : 

"  Two  hundred  shares  of  the  United  Ports  and  General 
Insurance  Company  were  allotted  to  me  in  August  last  in 
the  place  of  the  forty  shares  held  by  me  in  the  Progress 
Insurance  Company.  I  have  not  as  yet  received  the  scrip 
of  these  shares,  ana  though  I  have  written  twice  for  it,  i 
have  not  received  anv  reply  to  my  *application.  [394 
Would  you  therefore  have  the  matter  attended  to,  or  be  so 
kind  as  to  inform  me  to  whom  I  ot^^ht  to  apply  ¥' 

An  order  for  winding  up  the  United  Ports  Company  was 
made  on  the  6th  of  November,  1869,  but  Mr.  Beck  was  not 
aware  of  it  when  he  wrote  his  last  letter. 

The  official  liquidator  applied  to  have  Mr.  Beck's  name 
placed  on  the  nst  of  contributories  of  the  United  Ports 
Company  in  respect  to  these  200  shares,  but  the  Vice-Chan- 
cellor  Bacon  refused  the  application.  It  had  been  decided 
in  Wynnes  CaseC)  that  the  amalgamation  between  the 
companies  was  void. 

The  official  liquidator  appealed. 

Mr.  JBddiSj  Q.C.,  and  Mr.  Brooksbankj  for  the  appellant: 
There  was  a  distinct  contract  between  Mr.  Beck  and  the 
company,  and  the  form  of  the  answer  is  clear  as  to  the 
terms.  The  receipt  of  the  certificates  is  immaterial;  they 
are  merely  the  shareholder's  title  deeds,  though  no  doubt 
they  usually  mention  the  sum  credited  to  the  shareholder. 
He  does  not  repudiate  on  not  getting  the  certificate,  or  make 
anv  inquiry.  He  knew  that  he  was  on  the  register,  and 
held  out  to  the  world  as  a  shareholder.  In  KincaicPs 
CctseC)  the  silence  was  not  longer.  In  Wynnes  Cdse  the 
sharenolder  repudiated  as  soon  as  he  could,  and  did  not 
wait  till  after  the  winding-up. 

Mr.  Jackson^  Q.C.,  and  Mr.  Oraham  Hastings^  for  Mr. 
Beck,  were  not  called  upon. 

Sir  W.  M.  James,  Ij.J.:  This  appeal  really  ought  not 
to  have  been  brought.    The  Vice- Chancellor' s  view  is  clearly 

(»)  Law  Rep.,  8  CK,  1002.  (*)  Law  Rep.,  2  Ch.,  412,  420. 
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ri^ht.  Mr.  Beck  was  put  on  the  register  of  shareholders 
without  any  authority  from  him.  That  was  a  perfectly 
void  act,  as  utterly  unauthorized  by  him,  and  yet  he  is  now 
sought  to  be  charged  with  the  consequences. 

The  sole  question  is,  whether  he  has  in  some  way,  and  by 
something  done  afterwards,  ratified  that  which  was  done 
without  his  authority,  so  that  the  ratification  is  to  be  held 
395]  as  equivalent  to  an  ^original  authority.  Knowing 
there  was  an  amalgamation,  and  being  told  that  there  were 
shares  allotted  to  him,  and  that  they  were  credited  with 
something,  he  ¥rrote  for  his  certificates,  which  were  never 
sent  to  him.  But  it  is  said  that,  by  receiving  a  letter  which, 
told  him  that  he  would  have  something  different  from  that 
for  which  he  applied,  he  accepted  that  something  different 
It  would  be  monstrous  to  draw  from  his  application  for 
shares  the  conclusion  that  he  was  to  be  left  on  the  roister 
liable  for  the  whole  amount  without  being  credited  with 
anything  whatever.  The  letter  was  based  on  the  notion 
that  the  amalgamation  was  goin^  on,  and  that  he  was  on 
the  list  of  shareholders  credited  with  the  amount  he  stipu- 
lated for.  He  wanted  shares  on  which  he  was  to  be  credited 
with  the  value  of  the  shares  he  was  giving  up  in  the  other 
company.  That  was  never  done.  The  company  were  never 
in  a  position  to  do  it.  The  letter  amounts  to  nothing  which 
can  make  valid  a  thing  which  was  void.  It  is  perfectly  in- 
sufficient for  that  purpose,  and  the  appeal  must  be  refused 
with  costs. 

Sir  G.  Hellish,  L.  J. :    I  am  of  the  same  opinion. 

I  think  that  the  Vice-Chancellor's  judgment  is  perfectly 
right ;  and  it  is  not  necessary  to  consider  whether  this  case 
does  not  come  within  that  class  of  cases  in  which,  where  a 
person  has  sent  in  an  application  for  shares  in  the  case  of 
an  amalgamation,  through  his  own  company,  the  allotment 
is  to  be  assumed  to  be  conditional  on  the  amalgamation 
having  been  valid.  It  is  not  necessary  to  decide  that  point ; 
but  I  must  not  be  taken  to  assent  to  the  proposition  that 
even  on  that  ground  Mr.  Beck  would  not  w  entitled  to  be 
removed  from  the  list  of  contributories. 

Mr.  Beck  by  letter  applied  for  shares  on  the  terms  on  which 
the  amalgamation  had  taken  place,  according  to  which  he  was 
to  be  entitled  to  be  credited  with  10*.  per  share.  The  United 
Ports  Company  sent  an  answer  saying  that  they  had  allotted 
him  sharesl)ut  saying  that  they  had  credited  him  with  a  pro- 
portionate amount  of  the  assets  of  the  Progress  Company  in- 
stead of  10*.  per  share  paid :  in  fact,  his  share  of  the  assets 
might  be  nothing  at  all.    Those  two  letters  together,  not- 
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withstanding  he  was  put  on  the  register,  plainly  constitnted 
no  contract. 

*The  entire  question  in  the  case  is,  then,  whether  [396 
he  did,  by  writing  for  his  certificates,  acquiesce  in  the  alter- 
ation so  as  to  accept  the  shares  on  different  terms  from  those 
on  which  he  applied  for  them,  and  from  those  on  which  he 
understood  that  the  amalgamation  was  to  take  place?  It  is 
impossible  to  infer  from  nis  letters  that  he  had  an^r  such 
intention.  The  reasonable  inference  from  his  letters  is  that 
he  was  puzzled,  more  or  less,  by  the  answer  not  agreeing  with 
his  proposal ;  and,  in  order  to  see  what  was  the  real  truth, 
he  wrote  to  the  company  for  his  certificates.  He  was  en- 
titled to  infer  that  tne  company  knew  what  sum  he  had 
been  credited  with,  and  that  ne  was  credited  with  that  sum. 
He  asked  for  the  certificates ;  and  it  is  plain  to  my  mind 
that,  if  they  had  sent  him  the  certificates,  and  he  had  found 
he  was  not  credited  with  10s>  per  share,  he  would  have  been 
entitled  to  send  the  certificates  back  and  say  that  they  were 
not  in  accordance  with  the  agreement  for  amalgamation  or 
with  the  proposal  he  had  made. 

As  a  matter  of  fact,  they  never  credited  him  with  10^.,  and 
the  real  truth  is  that  the  parties  never  came  to  an  agreement 
as  to  the  terms  on  which  the  allotment  of  shares  was  to  take 
place. 

The  consequence  is  that  there  is  no  agreem^t  to  become 
a  shareholder.  In  such  a  case  the  creditors  are  in  no  better 
position  than  that  in  which  the  directors  would  have  been 
if  there  had  been  no  winding-up,  and  theyhad  brousht  an 
action  a^inst  this  gentieman  for  calls.  The  appeal  must 
be  dismissed  with  costs. 

Solicitors:  Mr.  A.  PtUbrook;  Mr.  8.  A.  Beck. 


[Law  Reportfl,  9  Obancery  Appeals,  409.] 
L.J.M.,  Feb.  20,  27;  March  6,  1874. 

'^ Ex  parte  Sohulte.    In  re  MatanjA  [409 

Bankrupted — Execution  CredUor — ProieeUd  TVantacUoH — Bankruptcy  Ad,  1869, 
«.  95,  9ub-9,  8 — NivUee  of  Act  of  Bankruptey^-Onut  Probandi—Nodce  to  Sheriff* b 
Qffle«r. 

In  sect.  96,  snb-sect  8,  of  the  Bankruptcy  Act,  1869,  "act  of  bankruptcy  **  means 
an  act  of  buikrnptcy  which  has  been  committed  prior  to  the  time  of  seicnre. 

The  onus  is  on  the  ezecntion  creditor,  who  claims  the  protection  of  that  section,  to 
prove  that  he  had  no  notice  of  any  prior  act  of  iMUikruptcy. 

Notice  to  the  sheriff's  officers  in  possession  under  an  execution  of  an  act  of  bank- 
ruptcy is  not  notice  to  the  creditor. 
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This  was  an  appeal  from  a  decision  of  Mr.  B^tstrar 
Spring  Rice,  sitting  as  Chief  Judge. 

The  facts,  so  far  as  they  were  undisputed,  were  shortly 
these: 

W-  Gt.  Matanld  was  a  box  manufacturer  in  BunhiU  Row, 
London. 

On  the  10th  of  October^  1873,  he  executed  an  assignment 
of  his  stock-in-trade,  which  was  in  &ct  the  whole  of  his 
property,  to  W.  Elsam  to  secure  a  previous  debt. 

On  the  6th  of  November,  1873,  C.  Schulte  obtained  ju^ 
ment  against  Matanld  in  the  Court  of  Exchequer  for 
12s.  ed.  and  £3  8s.  costs. 

On  the  6th  of  November,  1873,  a  writ  of  fi./a.  was  issued 
upon  the  judgment,  and  the  sheriff  seized  the  goods  of  the 
debtor. 

On  the  7th  of  November  Matanld  filed  a  petition  for  lia  ni- 
dation by  arrangement,  and  on  the  8th  of  November  Mr. 
Champneys  was  appointed  receiver  of  the  estate. 

On  me  same  day  Messrs.  Anderson  &  Sons,  the  solicitors 
for  the  debtor,  wrote  to  Messrs.  Levy,  the  sheriff's  officers, 
the  following  letter : 

"8th  Nov.  1873. 
"Gentiemen, 

"  Re  W.  Gt.  Matanld's  liquidation  proceedings. 
^  "  Matanld  (Us.  Schulte. 

"  Yesterday  we  filed  a  liquidation  petition,  and  to-day  got 
Mr.  J.  Champneys  appointed  receiver  and  manager  oi  the 
debtor's  estate.  We  hereby  give  you  formal  notice  that 
410]  the  said  G.  *Matanld,  on  the  lOth  day  of  October  last, 
committed  an  act  of  bankruptcy  by  executing  a  biQ  of  sale 
or  assignment  of  the  whole  of  his  estate  and  effects  to  W. 
Elsam,  of,  &c.,  and  that  his  solicitors  are  Messrs.  Van  San- 
dau,  of  13,  Eang  Street,  Cheapside,  who  have  written  us  to 
say  that  under  tnese  circumstances  if  you  attempt  to  sell  it 
will  be  at  your  peril.  We  must  also  state,  that  if  you  do 
not  withdraw,  or  if  you  attempt  to  sell  under  the  circum- 
stances, we  shall  hold  you  responsible  on  behalf  of  the  re- 
ceiver and  the  general  body  of  the  creditors 

"Yours  truly, 

"Anderson  &  Sons." 

The  sheriff's  officers  received  this  letter  on  Monday  morn- 
ing, the  10th  of  November. 

On  the  same  day  (the  10th  of  November)  Mr.  J.  E.  Ander- 
son, one  of  the  firm  of  Anderson  &  Sons,  called  on  Mr. 
Stafford,  Schulte' s  solicitor,  in  company  with  the  receiver, 
and  told  him  of  the  filing  of  the  liquidation  petition,  and 
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asked  him  to  withdraw  his  execution.  There  was  a  conflict 
of  evidence  on  the  question  whether  he  also  told  him  of  the 
act  of  bankruptcy  committed  by  the  execution  of  the  bill  of 
sale  of  the  10th  of  October,  1873. 

Mr.  Anderson  and  Mr.  Stafford  made  affidavits,  and  they, 
as  well  as  Mr.  Stafford's  clerk  and  the  receiver,  were  exam- 
ined fdva  voce  before  the  Lord  Justice  on  the  appeal. 

Mr.  Anderson  and  the  receiver  stated  that  they  mentioned 
to  Mr.  Stafford  the  bill  of  sale,  and  referred  him  to  the  case 
of  Ex  parte  Byles  ('),  on  which  they  relied  as  showing  that 
his  executiQU  was  invalid  as  against  the  trustee  in  the  liqui- 
dation. But  Mr.  Stafford  stated  that  neither  the  bill  of  sale 
nor  the  case  cited  was  mentioned  at  that  interview,  and  that 
they  only  discussed  the  effect  of  the  liquidation  petition  on 
the  execution,  which  Mr.  Stafford  refused  to  withdraw. 
Mr.  Stafford's  clerk  also  said  that  Mr.  Anderson  came  again 
on  Wednesday,  and  then  referred  for  the  first  time  to  Ex 
parte  Eyles. 

On  the  afternoon  of  the  same  day  (the  10th  of  November) 
Mr.  Anderson,  finding  that  Mr.  Stafford  would  not  with- 
draw the  execution,  paid  the  sheriff's  officer  £86 13«.  for  the 
debt  and  ^expenses  under  protest,  and  Schulte  re-  [411 
ceived  out  of  it  what  was  due  to  him. 

At  the  first  meeting  of  creditors  held  shortly  afterwards  a 
resolution  was  passed  adopting  the  liquidation  and  appoint- 
inff  a  trustee. 

Under  these  circumstances  the  B^strar  ordered  the  sum 
of  £36  13^.  to  be  repaid  to  the  trustee  in  the  liquidation,  and 
Schulte  appealed  from  this  order. 

Mr.  WinslotOj  Q.O.,  and  Mr.  Firday  KnigM^  for  the  ap- 
pellant :  The  execution  was  protect^  by  me  Bankruptcy 
Act,  1869,  sect.  95,  sub-sect.  30-  The  notice  to  the  sheriff's 
officer  was  not  notice  to  the  creditor.  That  was  decided  in 
Rarmey  v.  Eaton  ('),  and  has  never  been  questioned.  The 
sheriff  is  the  officer  of  the  court,  not  the  agent  of  the  credi- 
tor. The  only  question,  therefore,  is  whether  Schulte  or 
his  solicitor  had  notice  of  the  bill  of  sale  of  the  10th  of  Octo- 
ber, 1873.  The  evidence  of  Mr.  Stafford  and  his  clerk  is 
clear,  that  although  Mr.  Anderson  called  at  his  office  on  the 

(*)  Law  Bep.,  16  Eq.,  09.  of  adjudication,  if  the  person  on  whose 

(*)  82  &  88  Vict.  c.  71,  sect.  96,  sub-  account  such  execution  or  attachment 

sect.  8,  enumerates,  among  transactions  was  issued  had  not,  at  the  time  of  the 

relatinff  to  the  property  of  the  bank-  same  being  executed  by  seizure  and 

rupt  'vniich  are  protected :  "  Any  exe-  sale,  notice  of  any  act  of  bankruptcy 

cution  or  attachment  against  the  goods  committed  by  the  bankrupt  and  availa- 

of  any  bankrupt  executed  in  good  faith  ble  against  him  for  adjudication." 

by  seizure  and  sale  before  the  order  (^  10  M..  &  W.,  22. 
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10th  of  November,  he  did  not  mention  the  bill  of  Gsle,  but 
only  the  petition  for  liquidation ;  and  the  petition,  although 
an  act  of  bankmptcy,  was  not  prior  to  the  seiznre,  and  there- 
fore notice  of  it  was  not  sufficient  to  take  it  out  of  the 
protection  of  the  96th  section :  Bx  parte  Racke  (') ;  BwMns 
V.  HaUam  Q. 

Mr.  Be  Oex^  Q.C.,  and  Mr.  Brenrner^  for  the  trustee: 
The  title  of  the  trustee  in  liquidation  dates  back  to  the  act 
of  bankruptcy  committed  by  the  execution  of  the  bill  of 
sale  of  the  10th  of  October,  1873 :  Ex  parte  Byles  (•).  The 
evidence  is  no  doubt  conflicting  on  tne  quesw>n  whether 
412]  notice  of  the  bill  of  sale  *was  given  to  Schulte's  solici- 
tor on  the  10th  of  November.  But  in  the  first  place,  the 
onus  is  on  the  creditor  of  proving  that  he  had  no  notice : 
Pearson  v.  Orahcunh  (*).  TTtierefore,  if  the  matter  is  doubt- 
ful, the  court  wiU  presume  he  had  notice.  Secondljf^,  the 
probability  is  ^eat  that  as  Mr.  Anderson  had  mentioned 
the  bill  of  sale  m  his  letter  to  the  sheriff,  he  would  also  men- 
tion it  to  Mr.  Stafford.  But  we  also  contend  that  it  is  not 
necessary  under  the  3d  sub- section  of  the  95th  section,  that 
the  act  of  bankmptcy,  of  which  notice  is  given,  should  be 
an  act  prior  to  the  seizure.  In  the  corresponding  section, 
sect.  20  of  the  Bankruptcy  Act,  1849,  the  words  are,  "notice 
of  any  prior  act  of  bankruptcy  by  him  committed."  The 
96th  section  of  the  present  act  does  not  contain  any  such 
word.  The  creditor  admits  that  he  had  notice  of  the  filing 
of  the  petition  for  liquidation  on  the  10th  of  November,  and 
we  say  that  notice  oi  any  act  of  bankruptcy  was  suffident  to 
deprive  him  of  the  protection  of  the  section.  We  also  say 
that  there  was  no  sale  in  this  case,  and  the  property  in  the 

floods  never  passed  out  of  the  trustee,  to  whom  they  be- 
onged :  Slater  v.  Finder  (*). 

Sib  G.  Mellish,  L.J.:  The  question  which  arises  in 
this  case  is,  whether  the  trustee  m  liquidation  is  entitled 
to  recover  back  the  proceeds  of  an  execution  from  the 
execution  creditor,  upon  the  facts  which  have  been  proved 
before  me. 

Prima  facie  the  title  of  the  trustee  in  the  liquidation  re- 
fers back  to  the  act  of  bankruptcy  of  the  10th  of  October, 
1873,  and  the  seizure  by  the  sheriff  was  therefore  the  seizure 
of  the  goods  of  the  trustee,  not  of  the  goods  of  the  execu- 
tion debtor.  But  the  appellant  places  reliance  on  the  3d 
sub-section  of  the  95th  section  of  the  Bankruptcy  Act,  1869, 

(»)  Lftw  Rep.,  6  Ch.,  796.  (*)  6  A.  A  E.,  899. 

{«)  Ibid.,  6  Q.  B.,  718.  (»)  Law  Rep.,  6  Ex.,  228;    IbiA,  7 

(3)  Ibid.,  16  Eq.,  99.  Ex.,  95. 
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which  protects,  notwithstanding  any  prior  act  of  bank- 
ruptcy, anv  execution  or  attacmnent  against  the  goods 
of  any  bauKrupt  if  the  creditor  who  issues  such  execution 
or  attachment  had  ''not  at  the  time  of  the  same  being  exe- 
cuted by  seizure  and  sale,  notice  of  any  act  of  bankruptcy 
committed  by  the  bankrupt  and  available  against  him  for 
adjudication.'' 

*Now  the  Question  arises  on  the  section,  which  is  [413 
partly  one  of  law  and  partly  one  of  fact,  whether  the  credi- 
tor had  in  this  case  notice  of  an  act  of  bankruptcy  within 
the  meaning  of  the  section.  Although  the  word  ''prior" 
is  omitted  in  this  section,  I  think  it  must  refer  to  an  act  of 
bankruptcy  prior  to  the  seizure ;  because  if,  in  fact,  there 
was  no  act  oi  bankruptcy  prior  to  the  seizure,  the  seizure  (if 
under  £50)  is  good ;  and  I  cannot  think  that  the  legislature 
meant  to  make  it  material  whether  the  execution  creditor 
did  or  did  not  have  notice  of  an  act  of  bankruptcy,  which 
was  not  prior  to  the  seizure,  and  therefore  was  not  itself 
material  "to  the  validity  of  the  execution.  Therefore  it 
is  necessary  to  decide  the  question,  if,  in  fact,  the  credi- 
tor had  notice  of  the  bill  of  sale  executed  on  the  10th  of 
October. 

On  the  authority  of  Pearson  v.  Oraham  (*)  I  am  of  opin- 
ion that  the  on/us  of  proof  lies  on  the  execution  creditor  to 
show  that  he  had  no  notice  of  a  prior  act  of  bankruptcy, 
and  I  must  therefore  see  whether  the  creditor  in  this  case 
has  discharged  that  duty.  [His  lordship  then  carefullv 
considered  the  evidence  in  the  case,  and  said  that  although 
there  was  no  reason  to  suppose  that  any  of  the  witnesses 
had  intentionally  misstated  what  had  occurred,  yet  on  the 
balance  of  the  testimony  Schulte  had  not  made  out  to  his 
satisfaction  that  he  had  no  notice  of  the  bill  of  sale  before 
the  payment  out  of  the  execution  which  took  the  place  of  a 
sale  oy  the  sheriff.  Therefore  the  sale  must  be  declared  in- 
valid, and  the  creditor  must  return  the  money.  The  appeal 
must  be  dismissed  with  costs.] 

Solicitors :  Mr.  TT.  Stafford;  Messrs.  Anderson  cfe  Sons. 

(1)  6  A.  A  E.,  899. 

8  Eng.  Rep.  118 
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ABATEMENT. 
iSM  DntBOTOu^  1. 

AGCEPTANOE. 

'  8e$  AoKKDORT,  466. 
Stookholdkrs,  929. 

ACnON. 

1.  An  eyil  intention  or  motiye  will  not 
render  a  leg^  act  actionable.  Harding 
T.  HMidin^im.  807,  812  note, 

ADMIinSTRATORa 
8m  SzxouTOBS  axd  AmmoBmATOBS. 

ADMIRALTY. 

1.  Plaintiff's  ship  with  a  general  cargo 
sailed  from  London  for  Hayre  with 
some  petrolenm  on  board.  Under  the 
biU  of  lading  the  plaintiff  was  to  deliver 
the  petroleum  at  Havre,  and  it  was  to 
be  taken  out  by  the  defendant  within 
twenty-four  hours  after  arriving  at  Ha- 
vre, or  ten  guineas  a  day  was  to  be  paid 
for  demurrsffe.  On  the  ship's  arriving 
at  Havre,  Uie  authorities  of  the  port 
made  the  captain  take  her  away  in  con- 


sequence of  the  petrolenm  being  on 
board.  Thereupon  he  went  to  neigh- 
boring ports,  but  was  not  allowed  to 
stay  were.  Returning  to  Havre,  he  dis- 
oharffed  his  seneral  cargo,  and  no  bill 
of  lading  ^vmg  been  presented  to  him, 
and  no  application  having  been  made 
to  him  for  the  delivery  of  the  petroleum, 
he  brought  It  back  to  London.  On  the 
shipowner  claiming  freight,back  freight, 
demurrage,  and  expenses,  it  was 

HM,  tiiat  he  was  entitled  to  freight^ 
back-fireight,  and  expenses.  Freight  is 
earned  by  the  carriagpe  and  arrival  of 
the  ffoods  ready  to  be  delivered  to  the 
merdiant  Ana  although  the  petroleum 
could  not  be  landed  at  Havre,  it  was 
in  the  port  a  reasonable  time,  during 
which  the  owner  might  have  received  it; 
and  the  freight  was  accordingly  earned. 

2.  In  a  case  where  no  application  for  de- 
livery is  made,  the  captain  may  land 
and  warehouse  the  cargo  at  the  expense 
of  the  merdiant ;  and  where  that  is  for- 
bidden by  the  authorities  of  the  port,  he 
is  not  Justified  in  destroying  the  osrgo ; 
but  in  the  absence  of  advices  he  may 
take  it  to  snch  a  place  as  in  his  judg- 
ment is  most  convenient  for  the  mer- 
chant, and  may  charge  to  the  merchant 
all  expenses  properly  incurred ;  conse- 
quently, here  the  smpowner  was  enti- 
tled to  back-freight  and  expenses.  The 
demurrage  and  the  expenses  incurred 
in  the  ineffectual  attempt  to  land  at  the 
neighboring  ports  were  not  allowed,  but 
were  looked  on  as  part  of  the  expenses 
of  the  voyage.     Oaudei  v.  Brown,    108 

8.  An  apprehension  of  capture  founded 
on  circumstances  calculated  to  aflfect  the 
mind  of  a  master  of  ordinary  couraee, 
judgment,  and  experience,  will  justify 
delay  in  the  prosecution  of  a  voyage; 
and  a  ship  is  not  answerable  in  a  suit 
under  s.  6  of  the  Admiralty  Court  Act, 
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1861,  for  cUmage  to  oargo  caused  by 
Bach  delay.  Andermm  y.  Ownen  ofOam 
Roman,  280 


4.  A  foreign  ship  was  chartered  to  load  a 
cargo  (»  rice  at  a  port  in  the  East  In- 
dies, and  therewith  proceed  to  Belle 
Isle,  Scilly,  Queenstown,  or  Faltnoirtfa, 
for  orders  to  discharge  at  a  port  in  the 
United  Kingdom  or  on  the  Continent 
between  Havre  and  Hamborg.  The 
Teesel  loaded  her  cargo  and  proceeded 
to  the  port  of  Falmonth,  ana  there  re- 
ceiYed  orders  to  go  to  Bremen,  where 
she  dischaised  iMr  carga  It  was  al- 
leged that  the  cargo  had  saffered  dam- 
age in  the  vessel.  After  disehuving 
Imt  cargo,  the  ship  sailed  to  Cardiff  on 
a  new  voyaffe,  and  was  there  arrested 
in  a  suit  insStated  on  behalf  of  the  oon- 
signeee  of  the  cargo  of  rioe  under  the 
eUi  section  of  the  Admiralty  Govt  Act, 
1861: 

jETeU^  that  the  cargo  of  rice  waa  car- 
ried into  a  port  in  En^and  within  the 
meaning  of  the  words  in  the  6th  section 
of  the  Admiralty  Court  Aot»  1861,  and 
that  the  court  had  Jurisdiction  to  eoter- 
tainthesoit^     Tiltf iWt /iA^Mriore.  648 

6  A  screw  steamer  fell  fn  with  a  disabled 
bark  in  the  English  Channel,  and  in  an- 
swer to  signals  of  <Ustress  approached 
her  to  render  assistance.  In  rendering 
salvaffe  services  to  the  bark  damage  was 
cauBca  to  that  vessel  by  the  negligent 
navigation  of  the  screw  steamer,  the 
two  vessels  coming  into  collision  on 
three  occasions.  To  recover  for  the  dam- 
ages sostained  in  these  collisions,  the 
owners  of  the  bark  promoted  a  canse  of 
damage  against  the  steamer,  and  snbse- 
qaently  an  action  for  the  recovery  of 
salvage  remuneration  was  brought  by 
the  owners  of  the  steamer  against  the 
bark.  On  the  two  causes  coming  on  to 
be  heard  together,  the  court 

Hdd,  that  the  owners  of  the  bark 
were  entitled  to  recover  in  the  damage 
cause,  and  that  the  owners  of  the  steam- 
er were  entitled  to  recover  in  the  sal- 
vage cause.     Thi  Buikr,  665 

6.  A  steam- vessel  incurred  serious  damage 
by  a  collision,  and  her  master  ordered 
her  boats  to  be  got  out.  Some  of  her 
crew,  without  leave  from  the  master, 
got  into  one  of  the  boats  and  rowed 
away.  The  boaf  s  crew  were  afterwards 
picked  up  at  sea,  and  rescued  from  a 
position  of  danger,  by  a  smack.     In  a 


salvage  smt  instituted  on  behalf  of  the 
owners  and  crew  of  the  smack  against 
the  steamship : 

BM,  that  the  plaintifls  were  entitled 
to  recover,  in  sucn  suit,  salvage  for  the 
service  they  had  rendered.    The  Cairo. 

660 

7.  The  defendants  in  a  collision  suit,  by 
their  answer,  denied  that  their  ▼easel 
was  to  blame,  and  also  set  np  the  de- 
fence of  compulsory  pilotage.  The  court 
decided  that  their  vessel  was  to  blame, 
but  disndssed  the  suit  upon  the  fi;roiiiid 
that  the  defence  of  compulsory  pilotage 
was  established : 

HM,  that  the  plaintiff  waa  not  enti- 
tled to  any  portion  of  tht  costs  of  the 
suit     The  Sckw&n.  MS 

8.  In  a  cause  of  waees  and  disbursements 
instituted  on  behiuf  of  a  master,  himself 
a  co-owner,  agunst  other  part  owners, 
the  defendants  may  plead  in  answer  that 
on  a  balance  of  aeooant  between  the 

Sluntiff  as  master  and  co-owner  and  the 
lefendants  nothing  is  due  to  the  plain- 
tiff    TheCXfyo/IiolnU,  666 

See  CARRms. 

Charter  Party,  283. 

Collision,  242,  261, 640, 662, 669,  674. 

Fruobt,  619. 

JuRISDIGTIOff,  lOS. 

Nrougkncr,  286. 


AFTERr-ACQUIRED  PROPERTY. 

See  BAinaturrcT,  706. 
Sbttlimbut,  760. 


AGENT. 
See  PmnroiPAL  akd  Aobnt. 


AGREEMENT. 

1.  To  ftimisfa  steam  power:  damages  in 
case  of  reftisaL  464 

2.  The  plaintiff,  who  proposed  to  enter 
the  service  of  the  defendant,  a  calico- 
print4^r,   at*  sHlesman,   on   the   2Ut   of 
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September  wrote  ts  foUows:  "Refer- 
ring to  my  conYeraetioa  with  you,  I 
have  now  the  pleasure  to  rtete  my  will- 
in^eee  to  enter  the  service  of  vour 
firm  for  one  year  on  trial,  on  the  follow- 
ing terms,  viz.,  a  list  of  merchants  to  be 
regularly  called  on  by  me  to  be  made, 
and  corrected  as  occasion  requires.  My 
salary  for  the  year  to  be  £120,  and  in 
addition  a  commission  of  kd.  per  piece 
on  all  sales  effected  or  orders  taken  by 
myself,  Ac.  If  the  terms  herein  speci- 
fied are  in  accordance  with  your  ideas, 
kindly  confirm  them  by  return,  and  I 
will  prepare  to  enter  on  my  duties  at 
your  warehouse  on  Monday  morning 
next"  The  defendant  on  the  following 
day  replied, — **  Yours  of  yesterday  em- 
bodies the  substance  of  our  conversa- 
tion and  terms.  If  we  can  define  some 
of  the  terms  a  little  clearer,  it  might 
prevent  mistakes;  but  I  think  we  are 
quite  agreed  on  alL  We  shall  there- 
fore expect  you  on  Monday."  Then  fol- 
lowed this  postscript, — "  I  have  made 
a  list  of  customers,  which  we  can  con- 
sider together:" 

Seid,  that  these  two  letters  did  not 
constitute  a  binding  contract  in  writing, 
the  defendant's  answer  not  being  an  ab- 
solute and  unqualified  acceptance  of  the 
plaintiff's  offer.     Appleby  ▼.  Jbhuuon, 

466 

See  CovsNANT,  251,  540. 
Damaoxs,  428,  481  nofe. 
Frkioht,  619. 
Mastsr  awd  Skevamt,  507. 
Spxcifio  PxaroKMANCx,  85,  268. 

YxXDOa  AND  PuBCaASKBt  490. 


AIR. 
See  Light,  827. 

ALIMONY. 
See  DrvoBox,  618. 

AKSWER. 
See  Plxadino,  785. 


APPEARANCE.      . 

1.  A  writ  was  issued  out  of  Ihc  Court  of 
Common  Pleas  at  Lancaster,  which  is  a 
superior  court,  for  a  cause  of  action 
cognizable  by  that  court,  but  which 
arose  beyond  its  jui-isiliction.  Tlie  ser- 
vice was  ujion  the  dvfen<lttnt*8  attorney 
beyond  the  jurisiliction ;  and  he  ^ave 
an  undertaking  to  apiKiir  and  tlid  ap- 
pear for  the  defentUut : 

Held,  that  Uio  irregularity  in  the  ser- 
vice was  cured  by  Uie  apitvaniuce. 
OuUam  V.  Raddiffe.  488,  489  mle. 


ARBITRATOR 
See  Discovsar,  884. 

ASSENT. 

See  AoRxxiiKNT,  466. 
Paxtnbr,  898. 
Spxoirio  Pkbformanox,  85. 
Stockholdkrs,  929. 

ASSIGNMENT. 
See  EzsovTOBs  and  Administratoes,  472 

ATTORNEY  AND  COUNSELLOR. 
See  Teust  and  Trustixb,  848. 

AUCTIONEER. 
See  Frauds,  Statuti  or,  816. 


BAILMENT. 
See  Negligence,  298. 


Digitized  by  V:iOOQIC 


942 


INDEX. 


.     BANKRUPTCY. 

1.  A  judgment  haying  been  reoorered 
agaajoflt  the  defendimt  for  a  ram  of 
money  and  remaining '  unsatigfied,  the 
plaintiff  applied  to  a  Judge  at  Cham- 
bers to  commit  the  defendant  to  prison 
nnder  the  6th  seotion  of  the  Debtors 
Act,  1869.  The  Judge  made  an  order 
for  the  payment  of  the  debt  bymonthlv 
instalments.  After  three  of  sach  instal- 
ments had  been  paid,  proceedings  were 
taken  by  the  defendant  for  the  porpoae 
of  making  a  composition  with  his  credi- 
tors under  the  126th  section  of  the  Bank- 
ruptcy Act,  1869;  and  a  resolution  of 
the  creditors  was  duly  passed  aooept- 
iuff  a  composition  upon  the  defendant's 
debts,  payable  by  two  instalments. 
Defitnlt  was  made  in  the  payment  of  the 
first  instalment  of  the  compontion  to 
the  plaintiff,  and  instalments  under  the 
judge's  order  haying  by  that  time  be- 
come due  and  not  having  been  paid,  the 
plaintiff  applied  again  at  Chambers  for 
the  committal  of  the  defendant  to  prison 
for  non-compliance  with  the  judge's 
order: 

Held,  that  the  effect  of  the  default  in 
payment  of  the  composition  was  to 
remit  the  plaintiff  to  the  position  he 
occupied  before  the  proceedings  in  re- 
spect of  the  composition  took  place,  and 
that,  eonseauenUY,  the  order  might  be 
made  for  tl^e  defendant's  committal  to 
prison  for  non-compliance  with  the 
judge's  order.    NewJl  ▼.  PraagK    415 

2  The  C.  Railway  Company  owed  money 
to  P. ,  who  was  their  engineer  and  agent, 
for  preliminary  expenses.  In  the  year 
1866,  before  the  raUway  had  been  com- 
menced, the  C.  Company  sold  their  un- 
dertaking to  three  other  ndlway  com- 
panies, and  an  agreement  was  executed 
between  them  by  which  the  three  com- 
panies agreed  with  the  C.  Company, 
amone  otner  thinffs,  that  the  contraict 
for  the  construction  of  the  railway 
should  be  given  to  P.  or  bis  nominee. 

P.  was  no  party  to  this  deed,  but  was 
employed  as  the  aeent  of  the  C.  Com- 
pany in  preparing  It  In  1867  P.  exe- 
cuted an  inspectorship  deed,  by  which 
he  covenanted  that  he  would  get  in  and 
realize  all  his  estate  and  effects,  under 
the  direction  of  the  inspectors,  for  the 
benefit  of  his  creditors,  to  be  adminis- 
tered as  in  bankruptcy,  and  also  that 
he  would  whenever  called  upon  to  do 
so,   a»sign   to    the   insp<K!tor8    hU   his 


estate  and  effects  remaining  imdivided. 
And  it  was  profvided  that  aa  soon  as  all 
the  said  estate  should  be  fUly  adminiB- 
tered  or  asngned  to  the  inspe^^ora,  the 
deed  should  operate  aa  a  full  diwrhaiye 
to  the  debtor. 

In  1871  P.  nominated  a  firm  of  ooo- 
tractors  for  the  construction  of  the  rail- 
way, and  received  from  them  a  amn  of 
£8,500  for  so  doing.  The  inspectors 
claimed  this  sum  as  part  of  his  estate : 

Hdd,  first,  that  as  P.  was  not  a  pwty 
to  the  o(mtract  between  the  C.  Compan  j 
and  the  other  three  ccxnpanies,  and  as 
there  was  no  evidence  that  tiie  C.  Com- 
pany had  constituted  itself  a  trustee  for 
nim,  the  expectation  of  his  deriving  a 
benefit  from  the  contract  was  not  sncli 
an  interest  aa  could  be  aflfocted  by  the 
inspectorship  deed: 

8.  Secondly,  that  the  inqiedkorshiD  cieed 
only  afleoted  property  whidi  betooged 
to  the  debtor  at  the  time  of  its  ezecn- 
tion,  and  that  the  sum  in  question  be^  * 
ing  after-acquired  property  the  inspec- 
tors were  not  entitled  to  it. 


Pitrey, 


MaiUrof 
705 


4.  One  of  two  partners  was  i 
bankrupt  in  England,  and  the  atiier 
in  Ireland;  they  were  then  iointiya^o- 
dicated  bankrupts  in  Ireland.  Most 
of  the  joint  creaitors  were  in  £ngiand» 
and  a  considerable  part  of  the  assets 
was  in  England : 

ZTtfU,  that  the  assets  in  England  would 
not  be  handed  over  to  the  assignees  in 
the  joint  bankruptcy. 

The  effioct  of  a  joint  adjudication  after 
separate  acljudications,  discussed.  M^ 
ter  of  aiUardoH,  789 

6.  A  creditor  sued  out  a  debtor^s  sum- 
mons, and  the  debt  not  having  been 
paid  or  secured,  he  presented  a  Mtition 
for  adjudication,  and  got  a  receiver  ap- 
pointed. Soon  afterwards  the  debtor, 
with  the  consent  of  the  receiver,  paid 
part  of  t^e  debt  to  the  creditor,  and  the 
creditor  accordingly  withdrew  the  pe- 
tition fnr  adjudication .  The  debtor  had 
been  adjudged  bankrupt  on  the  petition 
of  another  creditor  after  the  part  pay- 
ment: 

Held,  that  the  receiver  was  a  trustee 
for  all  the  creditors,  and  had  no  right 
to  permit  the  payment  to  be  made  to 
the  creditor  who  sued  out  the  debtor'a 
summonit,  and  tliat  tiie  money  must  be 
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paid  oyer  to  the  trustee  in  the  bank- 
raptcy.    MtUUrofJay,  788 

6.  Two  traders,  brothers,  obtained  ad- 
vances amoontinff  to  £500  from  their 
fBAhat  and  brother  in  varioas  sums, 
and  in  1870,  on  the  last  advance  of 
£260  they  signed  an  agreement  that 
they  would,  on  demand,  assi^  the 
lease  of  their  premises  and  their  busi- 
ness, stock-in-trade,  and  book  debts  to 
the  creditors,  with  a  proviso  that  if 
they  should  repay  the  sums  advanced 
the  agreement  should  be  void,  but  if 
they  should  fail  to  do  so  a  valuation 
should  be  made,  and  the  balance,  if 
any,  should  be  paid  to  the  debtors. 
At  the  same  time  the  lease  was  depos- 
ited with  the  same  creditors  as  a  secu- 
rity for  the  due  performance  of  the 
agreement  In  1878  the  debtors  be- 
came embarrassed,  and  the  creditors 
demanded  the  execution  of  an  assign- 
ment in  pursuance  of  the  agreement, 
which  was  accordingly  executed,  and 
the  balance  of  the  valuation  of  the 
property,  amounting  to  £128,  was  paid 
to  the  debtors.  The  assignment  in- 
cluded substantially  the  wfiole  of  the 
debtors'  property,  and  the  creditors 
took  possession  of  It  forthwith.  A  few 
days  afterwards  the  debtors  filed  a  peti- 
tion for  liquidation,  and  the  trustee  ap- 
plied to  have  the  deed  of  assignment  of 
1878  declared  void : 

Hdd,  that  the  agreement  of  1870 
became  a  binding  s^urity  on  demand 
being  made,  and  that  the  assignment  of 
1878,  being  based  upon  it,  was  valid. 
MaOeroflsard,  860 

7.  B.  A  Co.  had  business  transactions 
with  a  trader  who  became  bankrupt, 
and  at  the  time  of  the  bankruptcy  the 
bankrupt  owed  B.  A  Co.  £8,010,  and  B. 
A  Co.  owed  the  bankrupt  £88 ;  but  the 
bankrupt  held  goods  of  B.  <&  Co.  upon 
which  he  had  a  lien  for  that  amount 
The  trustee  in  the  banlmiptcy  insisted 
that  B.  A  Co.  should  pay  the  debt  of 
£88  before  the  goods  were  delivered 
up  to  them,  and  that  they  should  prove 
for  the  whole  sum  of  £8,010  agunst  the 
bankrupt's  estate : 

Hdd  (reversing  the  decision  of  the 
Registrar),  that  B.  A  Co.  were  enti- 
tied  to  have  the  sum  of  £88  set  off 
against  their  chum,  so  as  to  free  the 
goods  from  the  lien,  and  to  prove  for  the 
balance  against  the  bankrupt's  estate. 
Matter  ofBamett,  878 


8.  The  sheriff  having  received  a  writ  of 
execution  against  a  trader  for  a  debt 
exceeding  £60,  the  debtor,  on  the  24th 
of  July,  before  any  levy  had  been  made, 
pud  to  the  sheriff's  officer  a  large  part 
of  the  debt  in  a  bill,  a  check  drawn  by 
another  person,  and  bank  notes.  On 
the  26th  of  July  the  sheriff's  officer 
asked  the  creditors  whether  they  would 
accept  in  part  payment  what  the  debtor 
had  given  him,  and  showed  them  the 
bill.  They  expressed  their  assent.  On 
the  26th  of  JiU^  (Saturday)  the  debtor 
filed  a  liquidation  petition,  and  a  re- 
ceiver was  appointecL  On  the  28th  of 
July  the  sheriff's  officer,  having  re- 
ceived the  remainder  of  the  debt  from 
another  person  liable  for  it,  paid  the 
whole  to  the  creditors : 

Hdd  (reversing  the  decision  of  the 
Chief  Judge),  that  the  transaction  was 
a  payment  under  pressure;  and  that 
the  creditors  were  not  bound  to  hand 
over  to  the  trustee  the  bill  of  exchange, 
the  check,  or  the  bank  notes.  Ex  parU 
Brooke,  876 

9.  A  creditor  who  holds  garnishee  orders 
covering  sums  due  to  the  debtor  to  an 
amount  exceeding  the  debt  due  to  the 
creditor,  can  nevertheless  obtain  a  debt- 
or's summons  against  the  debtor,  and 
proceed  thereon  to  have  him  adjudged 
a  banlorupt    JSc  parte  Tupper,        879 

10.  Sums  retained  by  bankers  against  ac- 
ceptances, and  for  which  they  have 
g^ven  marginal  notes,  are  not  debts  due 
to  the  bankrupt  in  the  course  of  his 
business  within  the  order  and  disposi- 
tion clause,  Bankruptcy  Act,  1869,  s.  16, 
subs.  6. 

11.  The  expression  *' debts  due"  in  that 
clause  is  not  to  be  confined  to  debts 
presently  payable,  but,  on  the  other 
nand,  will  not  include  debts  which  were 
only  contingent  at  the  commencement 
of  tbe  bankruptcy.  MaUer  of  Kemp,  922 

12.  In  sect.  96,  sub-sect  8,  of  the  Bank- 
ruptcy Act,  1869,  *'  act  of  bankruptcy  " 
means  an  act  of  bankruptcy  whicn  has 
been  committed  prior  to  the  time  of 
seizure. 

18.  The  onus  is  on  the  execution  creditor, 
who  claims  the  prot^tion  of  that  sec- 
tion, to  prove  that  he  had  no  notice  of 
any  prior  act  of  bankruptcy'. 
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14.  Notioe  to  the  ahenff 'b  offioera  in  pos- 
Mflsion  under  an  ezecotion  of  an  aot  of 
biuikmptoy  is  not  notice  to  the  creditor. 
&  parU  SehuUe,  983 

Bee  CuKDiAL  Law,  676,  601. 
Stookholdkbs,  8M. 


BILL  OF  EXCHANGE. 

1.  The  roles  of  the  French  post  office  per- 
mit a  person  who  has  posted  a  letter 
to  recover  it  at  any  time  before  it  is 
despatched  from  the  office  where  it  is 
posted  on  complying  with  certain  forms. 
Therefore,  where  a  letter  containing 
bills  of  exchange,  indorsed  to  the  per- 
son to  whom  the  letter  was  addressed, 
was  posted  in  a  French  post  office  : 

Held,  that  the  property  in  the  bills 
did  not  pass  to  the  Indorsee  till  the  let- 
ter had  left  the  office  where  it  was 
posted. 

8.  C,  a  banker  of  Lyons,  havliif  received 
from  D.  a  bill  cbrawn  on  a  mm  in  Mi- 
lan, posted  a  letter  addressed  to  D.  in 
England,  inclosing  five  bills  of  exchange 
indorsed  to  him.  Before  the  mail  Idt 
Lyons,  C.  received  a  telegram  from  D/s 
agent  at  Milan,  stating  that  the  drawee 
of  the  bill  refused  to  accept  it,  and  tell- 
ing him  not  to  send  any  remittance  to 
D.  G.  accordingly  applied  to  the  post 
office  for  a  return  of  the  letter  contain- 
ing the  five  biUsi  bnt  through  a  mistake 
of  his  clerk  the  letter  was  not  returned 
to  him,  but  was  despatched  to  England 
and  dfidivered  to  D.,  who  soon  after- 
wards filed  a  petition  for  liquidation : 

ffddy  that  as  C.  had  shown  an  inten- 
tion of  recalling  the  letter  before  it  left 
Lyons,  which  Md  only  been  frustrated 
by  a  mistake  of  his  clerk,  the  property 
in  the  bills  did  not  pass  to  the  mdorsee, 
and  that  they  must  oe  g^ven  up  to  C. : 

8.  Hdd,  also,  by  MeUish,  L.J.,  that  even 
if  the  property  in  the  bills  had  passed 
when  the  letter  was  posted,  the  deliv- 
ery of  the  bills  was  revoked  by  both 
pMties,  and  that  the  fact  of  their  not 
actually  getting  back  into  the  manual 
possession  of  the  indorser  through  a 
mistake  of  the  clerk  made  no  difference. 
£k  parU  CoU,  700,  706  note. 

See  Pbincipal  and  Surety,  203. 


BILL  OF  LADHra. 

1.  Sembk,  a  bill  of  lading,  in  which  the 
words  "  or  order  or  ^-«ii™«»  ««»  «««*_ 


ted,  is  not  a  negotiable 

2.  Where  goods  have  been  delivered  to 
the  person  to  iRiiom  the  bill  of  lading 
was  made  out^  and  they  have  then  been 
delivered  to  indorsees  of  the  bill  of 
lading,  so  that  the  indorsees  unite  in 
themselves  a  legal  and  an  equilaUe  title 
to  the  ffoods,  the  omission  of  the  words 
"  or  order  or  asmgns"  in  the  bill  of  lad- 
ing is  not  sufficient  to  give  the  indor- 
sees constmotive  notice  of  some  aq«i- 
table  arrangement  between  tiie  person 
to  whom  the  bill  of  lading  waa  mnde 
out  and  the  consignors.  Mmdtrmm  ▼. 
The  CompUfiT,  ete,  209 

Bee  FuHuiT,  519. 


BONA  FIDE. 

Bee  Bill  or  Laddto,  209. 
NoncK,  748. 


BREACH. 
Bee  GovENAMT,  MO. 

BBOEER. 

.  The  plaintiflb,  house-affents,  were  in- 
structed by  the  defemuint  to  offer  a 
leasehold  house  for  sale,  for  which  they 
were  to  receive  a  commission  of  two 
and  a  half  per  cent  on  the  amount  of 
premium  if  they  found  a  purchaeer,  but 
one  guinea  only  for  their  trouble  if  the 
premises  were  sold  "  without  th«r  in- 
tervention.'* The  particulars  wme  en- 
tered on  the  phuntifBs*  books»  and  they 
gave  a  few  ctfds  to  view. 

One  U..  who  had  observed  on  passing 
that  the  house  was  to  be  disptMed  o^ 
but  who  had  not  then  seen  over  it, 
called  at  tlie  plaintlfis'  ofike  and  ob- 
tained a  card  to  view  the  premises  in 
question,  amouest  others,  the  terms 
bein^  written  by  the  plaintiffii'  derk 
on  the  back  of  the  card.     U.  went  to 


Digitized  by  V:iOOQIC 


nn>Ex. 


945 


the  house  a  few  days  afterwards,  bat 
thoaght  the  price  asked  (£2,200)  too 
high,  and  he  went 'away.  U.  had  no 
farther  communication  with  the  plain- 
tiffs ;  but  he  sabsequently  renewed  his 
negotiation  with  a  friend  of  the  defen- 
dant's, and  altimately  became  the  par- 
chaser  of  the  lease  for  £1,700: 

Hetdt  that  there  was  evidence  for  a 
jury  that  U.  had  become  the  porchaser 
of  the  premises  "  throagh  the  plaintiffs' 
intervention,"  and  consequently  that 
the  plaintiffb  were  entitled  to  the  stip- 
ulated commission. 

a.  At  the  trial  the  jadge  put  the  follow- 
ing question  to  u . :  "  Woald  yoo,  If 
you  had  not  gone  to  the  plaintiffs'  office 
and  got  the  card,  have  purchased  the 
house  r  and,  overruling  an  objection 
by  the  defendant's  couumI,  received  hi^ 
answer,  which  was,  '*  I  should  think 
not:" 

8.  Sembie^  that  the  answer  was  properly 
received.    MameU  v.  CUmmU,       449 


BUILDING. 
Bee  OovENAMT,  261. 


CABRIBRS. 

1.  The  plaintiff  sent  upon  a  truck  by  the 
defenoants'  line  a  wagon  with  wooden 
sides,  but  without  a  top,  in  which  he 
packed,  amongst  other  tnings,  paintings 
exceeds  the  value  of  £10,  which  were 
so  placed  in  Uie  wagon  that  it  could  be 
seen  that  they  were  paintiiv^,  but  thdr 
exact  character  could  not  be  seen.  In 
an  action  for  injury  to  the  paintings : 

Hdd,'\haX  the  wagon  with  its  con- 
tents was  a  "  parcel  or  package  "  within 
the  Carriers  Act,  s.  1 ,  and  that,  the  goods 
not  having  been  declared,  the  puuntiff 
could  not  recover.  WTuuU  v.  Lanea- 
tkirt,  de,  618 

2.  In  an  action  agidnst  carriers  for  loss  of 
the  plaintiff's  goods,  upon  an  issue  that 

8  Eng.  Rep.  J  119 


the  lose  arose  from  the  fdonious  acts  of 
the  defendants'  servants^  it  is  sufficient 
to  prove  fitcts  which  render  it  more  prob- 
able that  the  felony  was  committed  by 
some  one  or  other  of  the  defendants' 
servants  than  by  any  one  not  in  their 
employment ;  and  it  is  unnecessary  to 
give  such  evidence  as  would  suffice  to 
convict  any  particular  servant  VaugK- 
Um  V.  London,  etc.  686 

8.  When  a  statute  creates  a  daty  with  the 
object  of  preventiog  a  mischief  of  a  par- 
ticular kind,  a  person  who,  by  reason  of 
another's  neglect  of  the  statutory  duty, 
suffers  a  loss  of  a  difiiBrent  kind,  is  not 
entitled  to  maintain  an  action  in  respect 
of  such  loss. 

4.  The  defendant,  a  shipowner,  under- 
took to  carry  the  phdntiffs'  sheep  from 
a  foreign  port  to  England.  On  the  voy- 
age some  of  the  sheep  were  washed 
overboard  by  reason  of  the  defendant's 
neglect  to  take  a  precaution  et^joined  by 
an  order  of  the  Pnvy  Council,  which  was 
made  under  the  authority  of  the  Con- 
tagious Diseases  (Aninuds)  Act,  1869, 
s.  76: 

Ifeld,  that  the  object  of  the  statute 
and  the  order  beinf  to  prevent  the 
spread  of  contagious  disease  among  ani- 
mals, and  not  to  protect  them  against 
the  perils  of  the  sea,  the  plaintiffis  could 
not  recover.     Oorris  v.  ocott.  661 

6.  The  defendant   sent  a  horse  by  the 

Slfdntiffs'  railway  directed  to  himself  at 
i.  station.  On  the  arrival  of  the  horse 
at  S.  station  at  night  there  was  no  one 
to  meet  it,  and  the  plaintiff8,'having  no 
accommodation  at  the  station,  sent  the 
horse  to  a  livery  stable.  The  defen- 
dant's servant  soon  after  arrived  and 
demanded  the  horse ;  he  was  referred  to 
the  livery  stable  keeper,  who  refused 
to  deliver  the  horse  except  on  pajrment 
of  charees  which  were  admitted  to  be 
reasonaole.  On  the  next  day  the  de- 
fendant came  and  demanded  the  horse, 
and  the  station-master  offered  to  pay 
the  charges  and  let  the  defendant  take 
away  the  horse ;  but  the  defendant  de- 
clined and  went  away  without  the  horse, 
which  remained  at  the  livery  stable. 

The  plaintiffs  afterwiirds  offered  to 
deliver  the  horse  to  the  defendant  at  3. 
without  pajrment  of  any  charges,  but 
the  defendant  refused  to  receive  it  un- 
less delivered  at  his  farm  and  with  pay- 
ment of  a  sum  of  money  for  his  expen- 
ses and  loss  of  time. 
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Some  monthB  after,  the  plainliffik  pdd 
the  liyery  stable  keeper  hie  charges,  and 
sent  the  norse  to  the  defendant,  who  re- 
ceiyed  it  In  an  action  brought  to  re- 
cover the  amount  of  the  charges : 

Hdd,  that  the  plaintlflB  acted  reason- 
ably in  patting  the  horse  in  the  livery 
stable,  and  that  the  defendant,  having 
refused  to  take  the  horse,  was  liable  to 
the  plaintiils  for  all  the  livery  charges 
which  they  had  paid.  Ortat  Nortkam, 
eU,,  V.  SuHiJMd.  567 

See  Admibaltt,  108. 
Cha&tkb  Pabtt,  288. 
Fbkigbt,  619. 
Nbguoincx,  441. 


GASES    OVERRULED.    REVERSED 
AND  CONSIDERED. 

'Abercorrie  Cote, A  De  Q,¥,AJ.,  78, con- 
sidered. 768 

Ambler  v.  Solton,  8  Eng.  Rep.,  806,  dis- 
tinfuished.  898 

JSaekkouae  v.  Bonomi,  9  H.  L.  Cas.,  608, 
distinguished.  640 

Bagshav  v.  Seymour,  18  C.  B.,  908,  over- 
ruled. 1 

Bank  of  BinduHan  v.  AUtan,  L.  R.,  6  G. 
P.,  222,  discussed.  678 

Bedford  y,  Bagehaw,  4  HurL  A  Norm.  638, 
overruled.  1 

BhdweU  v.  Edwarde,  Gro.  Eliz.,  609,  dis- 
cussed. '788 

Carter  v.  Carter,  L.  R.,  8  Eq.,  661,  ap- 
proved. 760 

Deere  v.  Oueei,  1  Myl.  A  Gr.,  616,  dis- 
cussed. 836 

Dickinson  v.  DtUwyn,  L.  R.,  8  Eq.,  646, 
approved.  760 

DurtU  V.  FrUehard,  L.  R.,  1  Gh,,  244,  ex- 
plained. 827 

Edwards  v.  Croome,  L.  R.,  7  G.  P.,  619, 
discussed.  416 

Edwards  v.  Edwards,  16  Beav.,  367,  ap- 
proved. 716 

Fletcher  v.  Rylanda,  L.  R.,  8  H.  L.,  830, 
distinguished.  610 

Flureau  v.  ThornhUl,  2  W.  BL,  1078,  dis- 
.  tinguished.  881 

FraneU  v.  CockeriU,  L.  R.,  6  Q.  B.,  184, 
601 ,  distinguished.  298 

Oerhard  v.  BaUs,  2  Ell.  <k  Bl,  476,  ex- 
plained. 1 

ffall  V.  Harding,  4  Burr.,  2426,  ex- 
tended. 343 


Hill  V.   Crook,  7  Eng.  Reports,  1,  dis- 
cussed. .  788 

Holt  V.  Sindrey,  L.  K,  7  Eq.,  170,  dia- 
coBsed.  786 

Howarth  v.  MUU,  L.  R.,  2  Eq.,  889.  dis- 
cussed.  788 

Jamee   v.   Utdifidd,  L.   R.,  9  Eq.,   61. 
approved.  490 

Kdock  v.   Enikoven,  7  Eng.   Rep.,   72, 
affirmed.  824 

Lea  V.  Whittaker,  4  .Eng.  Rep.,  835,  dia- 
cnseed.  423 

Leek/s   Case,  L.  R.,  6  Ghy..  469.   con- 
sidered. 763 

Lowndes  v.  BetOe,  10  Jar.,  N.  S.,  226,  ap- 
proved, 775 

Metham  v.  Duke  of  Devon,  1  Peere  Wms.. 
629,  discussed.  788 

Norway.   The,  8  Moore,  P.  C,  N.S.,  245, 
approved.  283 

Feek  v.  Oumey,  1  Eng.  Rep.,  567,  affirm- 
ed. I 

Fratt  V.  Matthew,  22  Beav.,  828 ;  8  De6.. 
MacN.  &  Gord.,  622,  discussed.         788 

Redhead  v.  Midland  Eadway,   L.    R,  4 
Q.  B.,  379,  distinguished.  298 

Beilly  v.  Jones,  1  Bing.,  302,  diecussed.  423 

Robinson  v.  JCnighls,  6  Eng.   Rep.,  220, 
approved.  283 

Scott  V.  Dixon,  29  L.  J.,  Exch.,  62  note, ' 
expluned.  I 

Simpson  v.  Blues,  L.  R.,  7  C.  P.,  290, 
disapproved.  103 

Slater  v.  Jones,  6  Eng  Rep.,   878,  dia- 
cussed.  416 

Smith  V.  Fletcher,  8  Eng.  Rep.,  422,  re- 
versed. 610 

Stevens  v.    Van   Voorst,  17  Beav.,   805, 
overruled.  760 

Swift  V.  Jewsbury,  6  Eng.  Reports,  202. 
affirmed.  354 

WiUa  V.  Bourne,  L.  R.,  16  Eq.,  487,  ffA- 
lowed.  881 


GHARTER  PARTY. 

1.  By  charterparty  a  ship  was  to  load  at 
Colombo,  or  Cochin,  from  the  charter 
er^s  agents,  a  full  and  complete  lading, 
and  proceed  to  London,  and  discharge 
there,  fire  and  other  dangers  of  the  sea 
excepted,  a  lump  sum  freiefat  of  £6,000. 
to  lie  paid  after  entire  discharge  and 
right  delivery  of  the  cargo,  in  cash, 
two  months  after  the  date  of  the  ship's 
report  inwards  at  the  cuatom-hoose. 
Part  of  the  cargo  loaded  in  accordance 
with  the  charterparty  was  lost  by  fire. 
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-without  aav  default  of  the  master  or 
crew,  and  the  remainder  was  delivered 
in  London : 

Hdd,  that  the  shipowner  was  entitled 
nnder  the  charterparty  to  the  foil  sum 
of  £5,000.  Merchant  Shipping  Co.  y. 
Amuioffe.  288 

See  Admi&altt,  S80. 


CHILDREN. 

1.  When  does  not  include  grandchil- 
dren.   Mound  y.  Mcuon,  885 

2.  After  a  decree  of  judicial  separation 
in  fayor  of  the  party  in  whose  custody 
children  of  the  marriase  have  been 
placed,  the  court  may  i^ow  the  inter- 
vention of  any  person  in  their  behalf  to 
question  the  propriety  of  the  continu- 
ance of  such  custoay.  Goodrich  y. 
Ooodrieh.  616 


COLLISION. 

1.  A  steamship  seeing  a  sailin^-yessel  at 
a  distance  of  two  or  three  miles  ought 
not,  eyen  if  the  li^te  of  the  sailing- 
vessel  are  not  visible,  to  take  a  course 
which  will  carry  her  across  the  bows  of 
the  suling-vesseL 

2.  In  a  case  of  collision,  even  if  the  light 
of  one  vessel  was  invisible,  the  vessel 
will  not  on  that  account  be  held  to  have 
contributed  to  the  collision,  where  the 
other  vessel  has  pursued  t  course  which 
of  itself  would  suffice  to  produce  the 
collision. 

8.  A  manoBuvre  made  too  late  to  effect  the 
collision,  does  not  make  the  ship  liable 
as  having  contributed  to  the  collision, 
even  if  the  manoeuvre  was  erroneous. 

4.  Where  a  steamship  is  approaching  a 
sailing-ship,  and  does  not  know  what 
course  the  other  ship  is  pursuing,  it  is 
her  duty  (whether  the  lights  of  the  other 
vessel  are  visible  or  not)  to  take  no  de- 
cisive movement  until  she  can  ascer- 
tain it. 

6.  The  law  does  not  appoint  any  particu- 
lar place  at  which  the  lights  should  be 


fixed,  but  they  ouffht  to  be  placed  flo  as 
to  be  properly  viuble : 

6.  SembU  :  The  foct  that  the  lights  of  one 
ship  are  invisible  to  the  other  does  not 
mace  the  former  ship  contributory  when 
the  course  pursued  Dj^  the  latter  is  not 
in  itself  prudent  and  judicious.  Beal  v. 
JfofvAau.  242 

7.  A  vessel  in  port  was  moored  to  a  buoy, 
the  use  of  which  was  sanctioned  by  the 
authorities,  and,  a  storm  beinff  expected, 
she  also  haid  her  anchor  ready  to  drop. 
The  mooring  buoy  broke  and  the  vessel 
drifted.  She  attempted  to  cast  an- 
chor, but  was  prevented  by  inevitable 
accident  She  came  into  collirion  with 
another  vessel  which  was  properly 
moored: 

Held,  that  the  first  vessel  had  not 
contributed  by  negligence  to  the  colli- 
sion. 

8.  Where  the  master  of  a  ship  takes  all 
such  precautions  as  a  man  of  ordinary 
prudence  and  skill,  exercising  reason- 
able foresight,  would  use  to  avert  dan- 
ger, his  owners  are  not  held  responsible 
because  he  may  have  omitted  some 
possible  precaution  which  the  event 
suggests  toat  he  might  have  resorted  to. 

9.  When  the  authorities  of  a  port  permit 
vessels  to  moor,  take  in  and  discharge 
cargo  at  a  certain  buoy,  it  must  be  as- 
sumed that  they  sanction  the  use  of 
the  buoy  and  treat  it  as  a  proper  and 
sufficient  mooring  place.  Doward  v. 
Lmdaajf,  261 

10.  A  large  steamship,  bound  for  a  for- 
eign port  and  fiilly  equipped  for  her 
voyage,  left  dock  in  the  port  of  Liver- 
pool about  11  p.m.  She  nad  a  pilot  on 
ooard,  and  those  in  charge  of  ner  in- 
tended to  take  her  out  to  sea  at  once. 
But  after  she  got  into  the  river  it  was 
determined  that  she  should  anchor  there 
for  the  night,  and  cross  the  bar  in  the 
morning.  The  pilot  remained  on  board, 
and  by  his  direction  the  vessel  was 
brought  up  bv  her  port  anchor  and  sixty 
fathoms  of  chain.  The  ebb  tide  began 
to  make  soon  after  the  vessel  was  brought 
up,  and  the  pilot  remained  on  deck  un- 
til she  was  three-parts  swung  to  the 
ebb.  He  then  went  into  a  house  on  the 
deck  under  the  bridge,  and  left  orders 
that  he  was  to  be  called  if.  he  was 
wanted.     Whilst  he  was  in  the  deck- 
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bliiiM  t^  TMsel  parted  her  cable ;  the 
pilot  came  oa  deck  almost  immediately 
afterwards,  and  under  his  directions 
efforts  were  made  to  bring  the  vesa^ 
np  by  her  starbdard  anchor,  but  it  did 
not  b<dd,  and  although  her  fires  were 
banked  and  steam  was  up,  the  vessel 
was  allowed  to  drift  down  the  river  un- 
til she  came  into  collision  with  a  ship  at 
anchor : 

Held,  that  the  nilot  was  to  blame  for 
the  collision,  ana  that  the  vessel  was 
*'  proceeding  to  sea  "  within  the  mean- 
ing of  the  Mersey  Docks  Consolidation 
Act,  1858,  so  as  to  render  the  employ- 
ment of  the  pilot  compulsory  by  law. 
Th4  CUy  of  Cambridge.  640 

11.  A  screw  steamship  had  just  come  out 
of  the  Regent's  Canal  Dock  in  the  river 
Thames,  about  2  a.m.  on  a  December 
morning,  when  she  came  into  collision 
with  a  dumb  baree  which  was  driffcine 
up  the  river  with  the  flood  tide,  ana 
without  having  any  light  exhibited: 

Held,  that  the  stesimship  might,  under 
the  circumstances,  have  kept  out  of  the 
way  of  the  barge,  and  that  she  ought 
to  have  done  so,  and  that  she  was  alone 
to  blame  for  the  collision.  The  Owen 
WaUiM,  662 

12.  A  steam  ferry-boat  started  in  a  dense 
fog  to  cross  a  navigable  river,  those  in 
charge  of  her  having  been  informed  that 
vessels  were  anchored  in  or  near  her 
track.  The  ferry-boat,  although  navi- 
gated with  all  ordinary  care,  ran  into 
and  damaged  a  ship  at  anchor : 

Held,  that  the  ferry-boat  was  to 
blame.     The  Lancaahire.  669 

18.  In  a  damage  suit  the  practice  of  the 
court  requires  the  plaintiff  to  beg^n,  not- 
withstanding that  the  defendant  raises 
no  other  defence  than  that  of  inevita- 
ble accident 

14.  In  a  dense  fog  it  is  the  duty  of  a  steam- 
vessel  to  anchor  as  soon  as  circum- 
stances will  permit.  A  steam-vessel 
proceeding,  though  at  a  moderate  speed, 
uoder  steam  in  a  dense  "fog,  after  she 
reached  a  proper  anchorage  ground, 
held  to  blame  for  so  doing.     ITte  OUer, 

674 
See  Admqultt,  666,  660,  668. 


COMMISSION. 
See  Exhibits,  441. 


COMMONS. 
See  DxsTUBSs,  84S. 

COMPLAINT. 
See  PuBADnra,  164. 

COICPROMISE. 

See  Baitkeuftct,  416. 

CONSEQUENTIAL  DAMAGBa 
See  Damaok,  387. 

CONSIGNEE. 
See  Caxsibbs,  667. 

CONSOLIDATION. 
See  Stookboldbbs,  678. 

CONSPIRACY. 
See  Slamdib,  484. 

CONSTRUCTION  OF  STATUTES. 
See  CoRFORATiON,  909. 

CONTINUING  BREACH. 
See  CovXNANT,  640. 

CONTRACTOR. 
See  Neouoexcv,  298. 
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CONVBBSION. 

1.  The  plaintifiB  sent  to  the  defendant 
an  invoice  for  barley,  which  stated  that 
the  barley  was  bought  by  the  defen- 
dant of  the  plaintilb  throog^h  G.  as 
broker,  and  al»>  a  delivery  orcter,  which 
made  the  barley  deliverable  to  the 
order  of  the  consignor  or  consiffnee. 
The  defendant  had  not  in  fact  ordered 
any  barley  of  the  plaintiffs.  G.  called 
on  the  defendant,  who  showed  him  the 
documents,  and  told  him  it  was  a  mis- 
take. G.  said  that  it  was  00,  and  asked 
the  defendant  to  indorse  the  order  to 
him,  for  the  purpose,  as  he  said  of  sav- 
ing the  expense  of  obtiuning  a  fresh  de- 
livery order.  The  defendmt  indorsed 
the  order  to  G.,  who  possessed  himself 
of  the  barley  and  dispoasd  of  iK  and 
then  absconded. 

On  the  trial  of  an  aetion  of  trover 
for  the  barley,  the  jury  foond  that  the 
defendant  had  no  intention  of  appro- 
priating the  barley  to  his  own  ose,  out 
mdorsM  the  order  for  the  purpose  of 
correcting  what  he  believed  to  be  an 
error,  and  returning  the  barley  to  the 
pUintifiB: 

HM,  that  the  defendant  having  in- 
dorsed the  order  without  any  occasion 
to  do  so,  and  without  authority,  was 
liable.    mortY.BoU,  629 

See  Taovn,  606. 

TauOT  AND  TauBTSBS,  848. 


CORPORATIONS. 

1.  The  directors  of  a  company  entered 
into  an  agreement  with  A.  to  sell  him 
the  business  and  assets  of  the  companv, 
upon  the  terms  that  the  directors  snould 
forthwith  call  an  extraordinary  meet- 
ing  and  endeavor  to  get  the  sanction 
of  the  shareholders  to  the  carrying  out 
the  sale,  and  that  on  such  sanction  be- 
ing obtained  he  should  pay  the  directors 
£250  in  cash,  and  if  he  should  succeed 
in  establishing  a  new  companv  for  the 
same  purpose,  should,  within  three 
months  from  the  allotment  of  shares, 
pay  a  further  sum  of  £1,260  in  cash, 
and  £2,000  in  fully  paid-up  shares  of  the 
new  company.  The  company,  at  an  ex- 
traordinary general  meeting,  passed  a 
resolution  for  affixing  the  seal  of  the 
company  to  the  agreement,  which  was 
dune,  and  A.  paid  the  £250 : 


Hdd,  on  bill  by  a  dissentient  share* 
holder  (affirming  a  deeree  of  Bacon^  V. 
C),  that  the  agreement  was  fUtr^  viree 
and  invalid,  and  that  effect  could  not 
be  given  to  it  under  sect.  161  of  the 
Ck)mpanies  Act,  1862,  for  that  that  sec- 
tion only  authorises  a  sale  to  a  company, 
not  to  a  person  about  to  form  a  com- 
pany.   Bird  V.  BinTe  Patent,  etc,      909 

See  DnBOTOBS,  1. 
FaAUD,  1B64. 
Stookholdbbs. 


COSTS. 

1.  A  married  woman  having  a  power  of 
app<Hntment  over  certidn  funds,  exe- 
cuted the  same  by  t^  in  favor  of  her 
husband.  The  funds  were  handed  over 
to  the  husband  in  the  lifetime  of  hia 
wife,  and  by  him  transferred  to  the 
trustees  of  a  settlement  made  in  antici- 
pation of  the  marriage  of  his  adopted 
daughter.  The  husband  survived  his 
wife,  but  did  not  prove  her  will,  and 
died  possessed  of  property  of  only 
nominal  value.  Subsequently  his  repre- 
sentative propounded  the  will  of  the 
married  woman  and  was  opposed  by 
her  next  of  kin.  A  copy  of  it  was  pro- 
nounced for,  and  the  costs  of  the  next 
of  kin  ordered  to  be  paid  out  of  the  de- 
ceased's estate: 

Sdd,  that  there  was  no  property  out 
of  which  such  costs  could  be  paid.  Ad- 
ameou  v.  Hammond,  620 

See  Admiraltt,  668. 
Ckdonal  Law,  601. 
DivoBcx,  618. 
In  roRMA  Pauperis,  1B1. 
Marshalung  Assets,  881. 
Sfecifio  Performance,  85. 


COUNTERCLAIM. 
See  Admiralty,  666. 

COVENANT. 

.  The  owner  of  some  land  sold  a  part  of 
it  and  entered  into  an  agreement  with 
the  purchaser  that  an  a(l|oining  plot  of 
land  "  should  never  be  hereafter  sold. 
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bnt  left  for  the  common  benefit  of  both 
parties  and  their  enccessora :" 

Hddt  tiiat  this  was  merely  an  asree- 
ment  that  the  plot  of  land  should  be 
left  open,  in  the  state  in  which  it  then 
was,  lor  the  common  advantage  of  both 
parties,  and  that  such  an  ap;reement  did 
not  contravene  anv  rale  of  law,  bat  save 
the  person  who  might  hold  the  vendee^s 
land,  the  right  to  enforce  the  obligation 
against  the  person  who  might  hcnd  the 
vendor's  lana.  Thus  the  former  might 
apply  to  a  court  of  equity  to  order  the 
removal  of  a  structure  that  had  been 
placed  on  the  plot  in  violation  of  the 
agreement 

2.  The  Privy  Council  will  exercise  its 
discretion  in  deciding  a  case  on  its  mer- 
its, without  regarding  strictly  the  pre- 
cise terms  of  the  pleamngs.  Me  Clean  v. 
McKay.  261 

8.  In  1844  the  defendant  was  party  to  a 
twenty-one  years'  lease  of  coal  mine, 
which  gave  certain  powers  over  the  sur- 
face incidental  to  the  working  of  those 
mines  and  an  adjoining  colliery.  The 
coals  so  demised  were  substantially 
worked  out  before  September,  1845. 
In  October,  1846,  the  defendant  sold 
and  conveyed  the  land  to  J.,  who  knew 
of  the  workings,  and  the  defendant  cov- 
enanted with  him  for  title,  for  quiet  en- 
joyment, and  agidnst  incumorances. 
In  July,  1846,  J.  sold  and  conveyed  to 
the  plaintiff,  who  was  ignorant  of  the 
worlangs.  In  1866,  in  consequence  of 
the  mining  operations  above  described, 
the  land  subsided,  and  houses  built  on 
it  by  J.  and  the  plaintiff  were  damaged. 

In  1848,  subsequently  to  the  plain- 
tiff becoming  owner  of  the  land,  and 
within  twenty  years  before  action,  the 
lessees,  or  persons  acting  under  their 
authority,  entered  the  mmes  and  took 
some  fire-clay  (which  was  not  included 
in  the  demise)  and  a  few  loose  pieces  of 
coal. 

In  an  action  brought  on  the  above 
covenants,  the  decl^tion  in  which 
alleged  that  toA>2»/M«/>^in/f'^wa«  seised 
the  lessees  entered  upon  the  land,  and 
worked,  got,  and  carried  away  the  cool, 
whereby  the  plaintiff  lost  the  coal,  and 
the  land  subsided : 

Held  (by  the  court),  that  as  to  the 


breach  of  the  covenant  for  quiet  enjoy- 
ment by  the  removal  of  coal  which 
caused  the  subsidence,  there  was  a  fatal 
variance  between  the  declaration  and 


the  evidence,  which  under  the  dremn- 
stances  the  court  declined  to  i 


4.  By  Bramwell  and  Cleasby,  BB. :  Firsts 
that  the  fact  of  the  coals  having  been 
worked  out  was  no  breach  of  ^  cov> 
enant  for  title,  J.  never  having  bo^g-ht 
those  coals ;  that  the  subsistence  of  the 
lease  in  respect  of  the  coal  left  an> 
wrought  and  the  powers  (notezerdsed) 
incident  to  the  working  of  other  ool- 
lieriee,  did  not  constitute  a  breach ;  thjit 
the  breach  (if  any)  was  complete  in  the 
time  of  J.,  and  (by  Bramwell,  K)  that 
the  action  was  barred  by  the  Statute 
of  limitations. 

6.  Secondly,  that  ndther  the  acts  of  tres- 
pass in  taJdng  the  fire-clay,  in  1848,  nor 
the  subsidence  caused  in  1866  by  the 
workings  In  1846,  were  breaches  of  the 
covenant  for  quiet  enjoyment,  on  the 
ground  that  the  first  was  a  mere  tres- 
pass, and  tiiat  as  to  the  second,  the  sub- 
sidence gave  no  new  eause  of  action;  the 
principle  of  BononU  v.  BarJehnmat  (9  H. 
L  C. ,  603)  not  applying  to  a  case  where 
the  subsidence  is  caused  by  a  wrongful 
taking  of  the  plaintiff's  minerals. 

6.  By  Kelly,  O.B. :  Firat^that  the  snb- 
sistence  of  the  lease  was  a  oontinning 
breach  of  the  covenant  for  title,  in  re- 
spect of  which  the  pUdntiff  was  enti- 
tled to  nominal  damages. 

7.  Secondly,  that  the  removal  oi  the  small 
pieces  of  coal,  in  1848,  was  a  breach  of 
the  covenant  for  quiet  enjoyment,  in  re- 
spect of  which  the  plaintiff  was  also  en- 
titied  to  nominal  damages. 

8.  Thirdly,  that,  the  removal  of  the.  coal 
by  the  leasees  being  lawful,  tiie  subsi- 
dence in  1866j;ave  a  new  cause  of  action 
to  the  plainti£     SpOftr  v.  Oreen,     640 


CRIMINAL  LAW. 

1.  Bankrupt,  On  the  Slst  of  December, 
1872,  the  prisoner  executed  an  assign- 
ment of  the  property  upon  his  farm  to 
trustees  for  the  benent  of  certain  of  his 
creditors.  The  assignment  was  not 
re|;istered  as  a  bill  of  sale,  and  the 
prisoner  continued  in  occupation  of  the 
farm,  and  in  possession  of  the  property 
assigned,  under  an  agreement  with  the 
trustees  by  which  he  was  to  hold  pos* 
session  as  their  bailiff.    On  the  Uth, 
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16th  And  17th  October,  1878,  the  pris- 
oner fraodulently  removed  stock  nrom 
the  farm  of  more  than  £10  in  value, 
forming  part  of  the  property  assigned. 
On  the  17th  October,  1878,  the  pris- 
oner oommenced  proceedings  for  hqai- 
dation  by  arrangement,  and  on  the  7th 
November,  1878,  the  prisoner's  credi- 
tors daly  resolved  that  his  affairs  should 
be  liquidated  by  arrangement,  and  a 
trustee  was  appointed.  The  prisoner 
was  indicted  under  sect  11,  subs.  5, 
of  the  Debtors  Act,  1869,  for  having 
within  four  months  next'  before  the  com- 
mencement of  the  liquidation,  fraudu- 
lently removed  part  of  his  property  of 
the  value  of  £10  and  upwards: 

Hddf  that,  though  the  assignment, 
not  having  been  registered  as  a  bill  of 
sale,  was  void  as  against  the  trustee  in 
liquidation,  still,  inasmuch  as,  at  the 
time  of  the  fraudulent  removal,  the  as- 
signment was  in  force  and  the  property 
in  the  stock  removed  in  the  trustees 
under  the  assignment,  he  could  not 
properly  be  convicted.  Begvna  v. 
OeeML  570 

2.  Bankrupiey,  After  the  conviction  of 
a  prisoner  for  felony  the  Central  Crimi- 
nal Court  made  an  order,  under  sect.  8 
of  88  A  84  Vict  c.  28,  for  the  payment 
of  the  ooats  of  the  prosecution  out  of 
the  moneys  found  on  the  prisoner  at 
the  time  of  his  apprehension. 
The   validity  of  this   order  being 

'  questioned  by  the  trustee  in  bank- 
ruptcy of  the  prisoner's  estate,  on  Uie 
ground  that  the  prisoner  had  been  ad- 
judicated a  bankrupt  between  the  dates 
of  his  apprehension  and  conviction,  and 
that  on  such  adjudication  all  his  prop- 
erty vested  in  the  trustee : 

Held,  that  the  order  was  rightly  made, 
the  trustee,  on  adjudication  of  bank- 
ruptcy, taking  the  propertv  of  the  bank- 
rupt prisoner,  subject  to  the  possibility 
of  the  criminal  court  making  the  order 
in  question. 

8.  Quan^t  whether  such  an  order  would 
be  valid  if  the  prisoner  were  adjudi- 
cated bankrupt  in  respect  of  an  act  of 
bankruptcy  committed  before  his  ap- 
prehension.    Beiff.  V.  RoberU,  601 

4.  Larceny,    W.  let  a  horse  on  hire  for  a 
week  to  C,  who  fetched  the  horse  every 
morning  from  W/s  stable,  and  returned  | 
it  after  the  day's  work  was  done.    The  i 
prisoner  weut  to  C.  one  day,  just  as  the  | 


day's  work  was  done,  and  fraudulently 
obtained  it  from  him  by  saying  falsely, 
"I  have  come  for  W.'s  horse;  he  has 
got  a  job  on,  and  wants  it  as  quickly  as 
possible."  The  same  evening  the  pris- 
oner was  found  three  miles  off,  with  the 
horse  by  a  constable,  to  whom  he  stated 
that  it  was  his  father's  horse,  and  that 
he  was  sent  to  sell  it: 

Held,  that  the  prisoner  was  rightly 
convicted  of  larceny  on  an  indictment 
alleging  the  property  of  the  horse  to 
be  in  W.    Beff,  v.  KendalL  609 

6.  Matukntghier.  Where  A.,  in  unlaw- 
fully assaulting  B.,  who  at  that  time  had 
in  her  arms  an  infi&nt,  so  frightened  the 
infant  that  it  had  convulsions,  although 
previously  healthy,  and  from  the  effects 
of  which  It  eventually  died  in  about 
six  weeks,  A.  is  guilty  of  manslaughter, 
if  the  jur^  think  that  the  assault  on  B. 
was  the  direct  cause  of  death.  Jiegina 
V.  Towert,  586 

6.  Marulauffhter.  A  medical  man  is  bound 
to  use  proper  skill  and  caution  in  deal- 
ing with  a  poisonous  drug  or  dangerous 
instrument,  and  if  he  does  not  do  so  and 
death  ensues  he  is  guilty  of  manslaugh- 
ter ;  aliter  if  It  is  want  of  skill  ari^ig 
from  mere  error  of  judgment  Regina 
V.  McLeod,  589 

7.  MMter  and  HervanL  The  servant  of 
a  licensed  victualler  knowingly  sup- 
plied liquor  to  a  constable  on  duty, 
without  the  authority  of  his  superior 
officer: 

Heid,  that  the  licensed  victualler  was 
liable  to  be  convicted  under  85  A  86 
Yiyt  c.  94,  8.  16,  subs.  2,  although  he 
had  not  knowledge  of  the  act  of  his 
servant     MulUnt  v.  CoUm»,  851 

8.  RettUutUm,  The  court  is  bound  by  the 
statute  to  order  restitution  of  property 
obtained  by  false  pretences  ana  the 
subject  of  the  prosecution,  in  whose 
hands  soever  it  is  found. 

9.  And  so  likewise  of  property  received 
by  a  person  knowing  it  to  have  been 
stolen  or  obtained  by  false  pretences. 

10.  But  the  order  is  strictly  limited  to 
property  identified  at  the  trial  as  be- 
ing the  subject  of  the  charge. 

11.  Therefore,  it  does  not  extend  to  prop- 
erty in  the  possession  of  innocent  third 
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persona  which  wu  not  produced  and 
Identified  at  the  trial  as  being  the  sab- 
Ject  of  the  indictment  Reg,  ▼.  OM- 
tmUh,  606 

12.  RetiUuium.  An  order  of  restitntion 
of  property  stolen  will  extend  only  to 
such  property  as  is  prodnced  and  iden- 
tified in  tne  oourae  <»  the  trial,  and  not 
to  all  the  articles  named  in  the  indict- 
ment, unless  so  produced  and  identified 
and  in  the  possession  of  the  court  JUg, 
y.  Smith.  •  608 

See  CABmms,  685. 
EzTftiDinoN,  695. 


CUSTOMS. 

.  The  Customs  Reaulation  Act  of  1846, 
of  the  colony  of  New  South  Wales  en- 
acts that  the  person  entering  any  roods 
shall  deliver  to  the  collector  a  bill  of 
the  entry  thereof  expressing  the  par- 
ticulars of  the  quantity  and  auality  of 
goods,  and  the  paclaures  containing  the 
same,  Ac,  and  that  Uie  collector  shall 
grant  his  warrant  for  the  nnlai^lng  of 
such  goods;  and  that  no  entry  shaU  be 
deemSd  valid  unless  the  particulars  of 
the  ffoods  and  paclniges  in  such  entry 
shall  oorrespona  with  the  report  dP  the 
sliip,  and  any  g^oods  taken  or  deliv- 
ered out  of  any  ship  by  virtue  of  any 
entry  or  warrant  not  corresponding  or 
agreeing  as  therein  mentioned,  or  not 
properly  describing  the  same,  shaU  be 
deemed  to  be  goc^  landed  or  taken 
without  due  entry  thereof,  and  shall  be 
forfeited. 

The  Customs  Duties  Act  of  1871, 
which  relates  to  ad  valorem  duties  only, 
provides  for  the  verification  of  the  value 
at  the  time  of  entry  by  the  production 
of  the  eenuine  invoice,  and  by  a  decla- 
ration in  a  prescribed  form. 

A.  A  B.,  merchants,  carrying  on  busi- 
ness together  in  Sydney,  imported  sev- 
eral cases  which  contamed  soft  goods, 
and  also  contained  portmanteaus,  where- 
in soft  goods  were  packed.  The  agept 
of  A.  A  Co.  filed  and  delivered  a  b'Ul  of 
entry  of  the  cases,  and  made  the  re- 
quired declaration  In  verification,  and 
Eroduced  the  invoice  of  the  soft  goods, 
ut  in  respect  of  the  portmanteaus  and 
hat-boxes  he  made  no  entry  and  filed  no 
invoice : 

It  was  field  by  the  Judicial  Commit- 
tee that  by  tlio  omission  in  the  entry 


of  the  portmanteaus  and  hat4>oxea  odd- 
tained  in  some  of  the  cases,  the  whole 
of  the  contents  of  such  cases  were  Idt- 
liBlted,  the  entry  of  the  goods  being  in- 
valid.  No  entry  can  cover  less  than 
one  entire  package.  Frimoe  y.  Tke 
QiMin.  68 


DAMAGEa 

1.  Upon  agreement  to  advanoe  or  loan 
money.    Zorioty.  Qynr^,  268 


2.  A  herd  of  plaintiff 'a  beaats  1 
driven,  at  11  o'clock  p.nL,  AkHV  nn  oc^ 
capation  road  to  some  fields.  Tne  road 
crossed  a  adinff  of  the  defendants^  rail- 
way on  a  lev^  and  while  the  onfctle 
were  crossing  the  siding  the  defendants 
servants  negligently  sent  some  tradka 
down  an  incline  into  the  siding,  which 
divided  the  cattle  into  two  lota»  and 
firifhtened  them,  and  they  mahed  nwaj 
wiUi  the  drovers  after  them.  The  dro- 
vers sooceeded  in  recovering  most  of 
the  cattle,  but  they  were  unable  to  re- 
cover six  of  them,  which  were  ultimately 
found  at  between  8  and  4  a.nL  lying 
dead  or  dying  on  another  part  oi  the 
railway ;  and  it  appeared  that  they  had 
gone  along  the  occupation  road  up  to  a 
garden  and  orchard  about  a  quarter  of 
a  mile  from  the  level  crossing,  had  got 
into  the  garden  through  defect  in  die 
fences,  and  so  on  to  the  line.  Thcow 
was  no  evidence  as  to  when  the  train 
had  passed  which  ran  over  the  cattle: 
Hdi,  that^  it  being  admitted  that 
the  defendants  had  been  guilty  of  neg- 
ligence which  caused  the  drovers  to 
lose  control  over  the  cattle,  and  it  be- 
ing also  admitted  that  the  pUunUff*s 
men  had  done  all  they  could  to  recover 
control  over  the  beasts  and  had  not 
been  able  to  do  so  before  they  were 
killed,  their  death  was  the  consequence 
of  the  defendants'  negligence;  and  the 
damage  was  not  too  remote.  Swetby  v. 
Lancathire,  eU,  837 

8.  The  plaintiff  entered  into  an  ag^reement 
for  the  transfer  of  his  tenancy  in  a 
public-house,  and  the  sale  of  the  good- 
will thereof  to  the  defendant.  The  sub- 
ject-matter   of  the  agreement,   which 
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was  in  writing,  wm  therein  described 
as  "the  hoose  and  premises  he  now 
oocupiee,  known  by  the  sign  of  the 
'White  Hart"*  There  was  a  coach- 
honse  which  belonged  to  the  "  White 
Hart,"  and  which,  at  the  time  of  the 
maldng  of  the  agreement,  was  not  in 
the  occupation  of  the  plaintiff,  but  of 
one  8.,  who  held  it  as  tenant  Ukthe 
plaintiff  for  a  period  which  had  not  ex- 
pired at  the  time  fixed  for  the  com- 
pletion of  the  transfer  by  the  agreement 
The  agreement  contuned  a  variety  of 
stipulations  with  regard  to  the  transfer 
of  the  Uoenses,  the  payment  of  raj;es 
and  taxes,  and  the  purchase  of  fixtures, 
furniture,  and  stock  at  a  valuation  by 
the  defendant,  and  concluded  as  follows : 
''  If  either  party  shall  refuse  or  neg- 
lect to  perrorm  all  and  every  part  of 
this  agreement,  they  hereby  promise 
and  af^  to  pay  to  tne  other  who  shall 
be  willing  to  complete  the  same  the 
sum  of  £100  as  dama^,  and  recover- 
able in  any  of  Her  Majesty's  courts  of 
law."  The  defendant  refused  to  per- 
form the  agreement  on  the  ground  that 
it  included  the  coach-house,  and  that 
the  plaintiff  could  not  perform  his  part, 
not  being  able  to  deuver  up  poeses- 
sion  of  that  portion  of  the  prenuses  on 
the  day  fixed  for  completion,  and  the 
plaintiff  accordingly  brought  his  action 
to  recover  the  £100  as  liquidated  dam- 
ages: 
MM,  that  the  words  **  he  now  occu- 

Sies  "  formed  an  essential  part  of  the 
escription  of  the  subject-matter  of  the 
agreement,  and  could  not  be  rejected 
BsfaiBa  demorutraiio,  and  consequently 
that  the  agreement  did  not  include  the 
coach-house  and  the  plaintiff  was  enti- 
tled to  succeed ;  but  that  the  £100  was 
not  liquidated  damages  but  a  penalty, 
*  and  therefore  the.  pbintiff  cotud  only 
recover  tlie  damages  found  by  the  jury 
to  have  been  actually  sustained  by  him. 
Magee  v.  Lavtl.  428,  481  note. 

4.  The  fact  that  damages  are  triflis^  or 
that  the  owner^s  motive  for  applying 
for  an  injunction  was  not  connected 
with  the  enjoyment  of  his  land,  is  not 
sufficient  to  justify  a  court  of  equity 
in  refusing  an  injunction.  Ooodaon  v. 
JUchardMon.  885 

8m  Covenant,  540. 

Landlord  and  Tenant,  881,  454. 
Slander,  484. 

8  Enct.  Rep.  120 


DAMAGE  FEASANT. 
Bee  Di0iuna»848. 

DEATH. 

1.  A  question  whether  a  husband,  who 
has  not  been  heard  of  for  many  years, 
survived  his  wife,  litigated  between  the 
next  of  Idn  of  the  husband  and  of  the 
wife,  may  be  decided  ^ther  on  a  jpeti« 
tion  or  declaration.  Objection  to  either 
form  of  procedure  is  waived  by  taking 
any  step  in  the  cause.  Pefperwrm  v. 
G0rdMr.  627 


DECLARATION. 
Bee  PUADDTG,  lei. 

DELIVERY. 
See  Cabuxr,  667. 

DEMURRAGE. 
Bee  AnifiRALTT,  108. 

DEPOSITION. 
Bee  Exhibit,  481. 

EXTRADITIOll,  596. 

DESERTION. 
8i€  Divorce,  611. 

DEVISE. 

iS^WlLU 


Digitized  by  V:iOOQIC 


964 


INDEX. 


DIRECTORS. 

1.  When  tiable  f6r  damages  to  one  wlio 
pnrchaBee  in  conseqnenoe  of  erroneous 
or  fraudolent  prospectus.        1,  84  noU. 

2.  The  proper  pnrpose  of  a  prospectus  ot 
an  inienaed  company  is  to  invite  per- 
sons to  become  allottees  of  the  shares, 
or  original  shareholders  in  the  company. 
When  it  has  performed  this  office  it  Is 
exhausted^ 


8.  A  prospectas  of  an  intended  company 
onght  not  to  misrepresent  actual  and 
material  facts,  or  to  conceal  fkets  mate- 
rial to  be  known,  the  misrepresentation 
or  concealment  of  which  may  improp- 
erly influence  and  mislead  the  mind  of 
the  reader,  for  if  he  is  thereby  deceived 
into  becoming  an  allottee  of  shares,  and, 
in  consequence,  suffers  loss,  he  is  enti- 
tled to  proceed  against  those  who  had 
thus  misled  him.  But  the  responsibil- 
ity of  directors  who  issue  a  prospectus 
for  an  intended  company  misrepresent- 
ing actual  and  material  facte,  or  con- 
cealing facts  material  to  be  known,  does 
not,  as  of  course,  follow  the  shares  on 
their  transfer  from  an  allottee  to  his 
vendee.  In  order  that  this  third  per- 
son, the  vendee,  should  be  enablea  to 
maintain  any  proceeding  at  law,  or  in 
equity,  against  the  directors  in  respect 
of  losses  occasioned  by  his  belief  in  the 
prospectus  and  his  consequent  procure- 
ment of  shares,  he  must  show  some 
direct  cpnnectlon  between  them  and 
himself  in  the  communication  of  the 
prospectus,  and  its  influence  upon  his 
conduct  in  becoming  an  allottee. 

4.  The  rule  as  to  delay  in  seeking  for  com- 
pensation for  losses  thus  occasioned  is, 
in  common  law  proceedings,  that  which 
is  prescribed  by  the  Statute  of  Limita- 
tions, and  the  rule  in  equity  follows  by 
analogy  that  of  the  law.  Where,  there- 
fore, a  person  became  possessed  of 
shares  in  October,  1865,  and  the  com- 
pany was  ordered  in  June,  1866,  to  be 
wound  up,  and  he  contested  his  liabil- 
ity to  be  made  a  contributory,  but  was, 
in  July,  1867,  declared  liable  as  tmch, 
and  in  March,  1868,  filed  his  bill  against 
the  directors  to  be  indemnified  by  them : 

Biddy  that  delay  could  not  be  set  up  as 
an  answer  to  the  suit. 

5.  The  proceeding  in  such  a  case  is  like 
an  action  at  law  for  deceit  (the  same 


principle  beinff  applicable  in  Boch  a 
matter  both  at  law  and  in  equity),  mnd 
is  therefore  of  a  personal  charaofeer,  and 
the  estate  of  a  deceased  director  not  be- 
ing alleged  and  provM  to  havereoesTed 
benefit  from  the  deceit,  his  ezeouton 
cannot  be  made  liable  to  compensate 
the  person  who  asserts  that  he  baa  beoi 
inured  by  It 

6.  One  of  the  projectors  of  a  company,  a 
partner  of  the  old  firm  which  sold  ita 
ousiness  to  the  company,  set  up  as  a 
defence  that  he  had  not  taken  part  in 
\>reparing  or  issuing  the  prospectus ;  he 
knew,  however,  all  that  the  <Aher  di- 
rectors  knew,  consented  to  become  a 
director  of  the  company,  s%ned  the 
memorandum  and  articles  of  assoda- 
tion,  and  shares  were  appropriated  to 
him: 

ffeldf  that  under  these  circumstanoes 
he  could  not  avail  himself  of  this  da- 
fence. 


1.  Per  Lord  Cai&ns  :  Mere  non-diadoeore 
of  facts,  unless  such  non-disclosure  had 
the  effect  of  making  the  disdoaed  fikcts 
absolutely  false,  would  not  be  sufficient 
to  sustain  a  proceeding  which  was  really 
in  the  nature  of  an  action  for  misrepre- 
sentation. 

8.  A  prospectus  for  an  intended  oompanr 
was  prepared  by  the  projectors  (the  di- 
rectors of  the  company),  and  issued  by 
them  to  the  public:  it  contained  mis- 
representations of  facts,  facts  known  to 
those  who  issued  it,  and  it  also  conceal- 
ed the  existence  of  a  deed,  which  was 
material  to  be  known,  and  which,  if 
known,  would,  in  all  probability,  have 
prevented  the  formation  of  the  company^ 
being  addressed  to  the  whole  pubhc, 
any  one  miffht  take  up  the  prospectus 
and  appropnate  to  himself  its  represen- 
tations, by  applying  for  an  allotment  of 


Held,  that  when  the  allotment  was 
completed  the  office  of  the  prospectus 
was  ejEhaosted,  and  that  a  person  who 
had  not  become  an  allottee,  but  was 
only  a  subsequent  purchaser  of  shares 
in  the  market,  was  not  so  coouected 
with  the  prospectus  as  to  render  those 
who  had  issued  it  liable  to  indemnify 
him  against  the  losses  which  he  haid 
suffer^  ID  consequence  of  his  purchase. 
Feck  V.  Gumejf.  1 
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DISCOVERT. 

1.  The  defendant  was  engaged  as  Taluer 
on  the  part  of  the  plaintiff  to  ascertain 
the  sum  to  be  paid  by  the  latter  on  the 
pnroliase  of  the  goo<iwill,  Aa,  of  a  bo- 
sinesa.  In  an  action  against  him  for 
alleged  negligence  and  want  of  reason- 
able skill  in  the  conduct  of  the  yalua- 
tion : 

Hdi,  that  the  plaintiff  was  entitled, 
under  s.  61  of  the  Common  Law  Pro- 
cedure Act,  1854,  to  interrogate  the  de- 
fendant as  to  the  basis  of  his  Talnation. 


2.  Distinction  between  an  arbitrator  and 
)  valuer.   JSvnur  ▼.  GhuUen,  884 


8.  Where  a  plaintiff  fflee  a  bill  founded 
on  the  alleged  agency  of  the  defendant, 
which  is  in  question  in  the  suit,  the  de- 
fendant will  not  be  compelled  to  answer 
interr(^tories  as  to  what  appear  to  be 
his  priyate  transactions.  Great  Wut- 
em,  etc,  y.  Tucker,  920 

See  PtBADora,  786. 


DISTRBSa 

1.  The  principle  laid  down  in  ffaU  v.  JSor^ 
dinffl4  Burr.,  2426),  that  one  commoner 
cannot  ^strain  the  cattle  of  another 
commoner  because  they  come  upon  the 
comiAonable  land  by  color  of  right,  ap- 
ptiee  to  common  pur  cause  de  vicinage 
as  well  as  to  common  appurtenant. 
Cape  V.  Seott,  848 

See  Landlord  and  Tenant,  874. 


DIVERSION. 
See  Principal  and  Surxtt,  208. 

DIVORCR 

.  A  husband  having  committed  several 
thefts,  separated  from  his  wife  with  her 
knowledge  and  consent,  for  the  purpose 
of  avoiding  arrest.  He  was  afterwards 
arrested  and  imprisoned,  and,  having 


committed  other  thefts  after  his  release, 
he  was  on  subsecjuent  occasions  again 
imprisoned.  Whilst  ha  was  in  pruon, 
ana  also  in  the  intervals  between  his 
imprisonments,  he  kept  up  a  correspond- 
ence with  his  wife  and  made  repeated 
endeavors  to  induce  her  to  return  to 
cohabitation.  She  refused,  and  the  co- 
habitation was  never  Resumed.  The 
wife  having  presented  a  petition  for  dis- 
solution on  tne  arround  of  adultery  coup- 
led with  desertion,  the  court  held  that 
there  was  no  desertion,  the  separation 
being  involuntary  on  the  part  of  the 
husband.     TawmendY,  Tmofuetui    611 

2.  The  court  has  power  to  disallow  the 
wife^s  costs  of  the  hearing  of  a  suit  in 
which  she  has  been  unsuocessful,  al- 
though security  for  such  costs  has  been 
deposited  in  the  registry  by  the  hus- 
balid,  but  it  will  only  exercise  that 
power  in  cases  where  the  wife's  attor- 
ney has  been  ^ilty  of  some  miscon- 
duct, or  has  instituted  the  suit  knowins^ 
that  it  was  without  reasonable  ground 
Ihwer  y.  Fhwer.  618 


DUTY. 
See  Carr^rb,  66L 


EASEMENT. 
See  CovKNANT,  251. 

ELECTION. 
See  Will,  778. 

EMINENT  DOMAIN. 
See  Mines,  88. 

ESTOPPEL. 

See  ExsouTORs  and  Admihistrators,  472. 
Plxading,  164. 
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SVIDBNCE. 
Bee  EzHiHTB,  481. 


EXSCHTORS  AND  ADMINI3- 
TRATOBa 

1.  In  1810  a  lease  for  61i  yean  was 
(rcanted  by  the  predecessors  in  tiUe  of 
the  pUintifis  to  one  "H.  G.,  his  execu- 
tors, admimstrators,  and  assagns."  In 
1814  H.  G.  died  intestate.  Bis  widow 
administered  to  his  effects,  and  re- 
DiMned  possessed  of  the  lease  till  her 
death,  in  184«.  After  her  death,  G.  S. 
Heales  (the  father  oi  the  defendant), 
who  haa  married  a  daughter  of  H.  G., 
without  any  administration  took  poe- 
■ession  of  we  premises  and  reo^Ted 
the  rent»  paying  the  ground-rent;  and 
he  continned  to  do  so  until  his  death,  in 
1866. 

After  the  death  of  G.  S.  Heales»  the 
defendant  received  the  rent  of  the 
premises,  and,  after  paying  the  ground- 
rent,  handed  over  uie  balance  to  his 
mother,  conceiving  her  to  be  entitled 
to  it.  He  also  from  time  to  time  let  the 
premises. 

After  the  death  of  his  mother  the 
defendant  oontinued  to  receive  the  rent 
of  the  premises,  paying  the  ground- 
rent»  ana'dividiiig  the  mtlance  between 
his  two  sisters  and  liimself, — no  further 
administration  having  been  taken  out 
He  continued  to  do  this  down  to  the 
expiration  of  the  lease,  when  he  deliv- 
ered up  the  premises  to  the  plaintifib 
out  of  repair : 

SembUf  that  the  defendant  was  execu- 
tor de  son  tort  of  the  term :  But, 

2,  Hdd,  that,  beyond  all  doubt,  he  had 
estopped  himself  from  denying  tliat  he 
was  assignee.     WiUianu  v.  IleaUs,  472 

8.  The  nearest  relatives  of  the  minor 
children  of  a  deceased  havine  been 
abroad  for  many  years  without  having 
communicated  with  their  friends  in  this 
country,  the  court  permitted  the  chil- 
dren to  elect  another  person  to  take 
administration  on  their  belialf  of  the 
estate  of  their  father,  without  citing 
such  nearest  relatives  in  the  first  in- 
stance.   Matter  of  Burchmore,  618 

4.  The  deceased  havine  died  in  India,  his 
property  was  administered  by  the  ad- 


ministrator-raieral  there,  who  pud  one 
moiety  of  toe  available  funds  to  the 
widow,  who  was  resident  in  India^  and 
transmitted  the  other  moie^  to  this 
country  for  distribution  amongst  the 
parties  entitled  thereto  at  the  time  of 
the  deoeaaed's  death.  The  ooort,  under 
20  A  21  Vict.  0.  17,  &  73,  granied  sd- 
ministration  of  the  gooda  of  the  de- 
ceased to  one  of  such  parties  limited  to 
the  prc^rty  transmitted  to  this  oonntiy 
by  the  administrator-geDeral.  Oooat 
of  ffttffkei,  619,  620  moU. 

6.  A  testator  having  died  insolvent,  the 
executor  of  his  wul  signed  a.repnnda' 
tion  of  his  right  to  probate,  and  such 
renunciation,  together  with  the  other 
papers  to  lead  a  grant  to  a  creditor, 
were  taken  into  mid  registry.  A  diffi- 
culty having  arisen  as  to  soeh  grants 
the  papers  were  withdrawn,  and  an  ^ 
plication  made  by  the  executor  for 
probate: 

Seld,  that  a  party  may  retract  a  re- 
nundation  at  any  time  b^ore  it  is 
filed  and  recorded  in  the  registry. 
Goodt  of  MaranL  629 

See  Bankruptct,  789. 

Marshalung  Absxts,  881. 
PABTNxaa,  898. 
Will,  686. 


EXEMFnON  FROM  TOLL. 
See  Tu&MFXKX,  807,  312  note,  812. 

EXHIBITS. 

1.  Certain  documents  relating  to  the 
shipment  of  goods  at  Bombay  having 
be^  returned  annexed  to  a  commis- 
sion issued  to  that  place  for  the  pur- 
pose of  taking  evidence  in  an  action 
Drought  in  this  court  upon  a  policy  of 
insurance  on  part  of  the  soods  so  mip- 
ped,  and  a  mandamus  having  issued  for 
the  examination  of  witnesses  in  an  ac- 
tion brousfat  in  tiie  Court  of  Exchequer 
upon  a  policy  on  other  eoods  alleged  to 
liave  been  shi^^ed  on  board  the  saras 
Tessel,  on  the  execution  of  which  writ 
the  same  documents  would  be  required 
for  the  purpose  of  identification  or 
otherwise, — appHcatiou   was    made  to 
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this  court  fcMr  leavt  to  take  them  from 
the  office  for  the  purpose  of  their  being 
sent  out  to  Bombay  with  the  tium- 
damua. 

The  court  refused  the  application, 
inasmuch  as  the  case  in  this  court  was 
tub  jtuUoe,  and  the  documents  in  ques- 
tion might  still  be  required  here ;  but 
they  suggested  an  application  to  the 
Ck>urt  of  Exchequer  for  leave  to  annex 
to  the  mandamut  office  or  photographic 
oopies.    Matter  a/ SUpkma,  481 


EXTINGUISHMENT. 

1.  A. renewal  note  is  secured  by  a  mort- 
ffsee  'ffiven  to  secure  the  original  in- 
aeote&ess.    Fenion  y.  BtackwxHL   182 

See  Spioino  Pbilformakos,  86. 


EXTRADITION.     * 

1.  It  is  a  proyision  of  the  Hong  Kong 
Ordinance,  No.  2  of  1860,  that,  where 
it  may  appear  to  a  magistrate  or  court 
that  there  is  probable  cause  for  beliey- 
in?  that  a  Chinese,  who  has  taken 
refuge  at  Hong  Kong,  has  committed 
"any  crime  or  offence  against  the  laws 
of  dnina,"  he  may  be  imprisoned  with 
a  yiew  to  his  being  surrendered  to  the 
goyemment  of  China : 

Hdd,  that  the  words  "crime  or 
offence*  must  be  limited  to  those  or- 
dinary crimes  and  offences  which  are 
punistiable  b}'  the  laws  of  all  nations, 
and  which  are  not  peculiar  to  the  laws 
of  China,  such  as  murder,  robbery, 
theft,  or  arson,  committed  by  a  Chinese 
within  Chinese  territory,  or  in  Chinese 
ships  on  the  hij{h  seas ;  piracy,  more- 
over, in  certain  circumstances  would 
come  within  the  ordinauce,  as  for  exam- 
ple if  a  Chinese  went  from  the  Chinese 
coast  to  plunder  ships  at  sea,  returning 
agai»  to  China  with  his  plunder. 

2.  Where  a  Chinese,  who  had  taken  refuge 
in  Hong  Eong,  -was  accused  of  having 
previouSiy  murdered  a  French  captain 
of  a  French  ship  at  sea,  it  was  held  that 
he  could  not  be  imprisoned  and  deliv- 
ered up  to  the  Chinese  government  un- 
der the  ordinance;  on  two  grounds — 
1.  That  it  could  not  be  assumed  with- 


out evidence,  that  there  waa  any  law 
in  China  to  punish  a  Chinese  subject 
for  a  murder  committed  upon  a  for- 
eigner within  foreign  territory;  and, 
2.  That»  even  if  it  could  be  so  assumed, 
still  the  offence  having  been  commit- 
ted within  French  territory,  on^ht  to 
be  treated  as  an  offence  against  !mnch 
and  not  as  an  offence  a^inat  Chinese 
law. 

8.  Where  some  of  a  large  number  of 
"Chinese  coolies,  who  were  being  taken 
from  China  to  Peru  in  a  French  ship, 
killed  the  captain  and  several  of  the 
French  crew,  aUd  then  took  the  ship 
back  to  China,  they  were  held  to  have 
been  fpuliy  of  piracy  jure  gentium.  But 
the  piracy  was  held  not  to  be  an  offence 
against  we  law  of  China  within  the 
meaning  of  the  ordinance.  If  they 
committed  an  act  against  the  municipal 
law  of  any  nation,  it  was  against  that 
of  France ;  and  if  they  were  punishable 
by  the  law  of  China,  it  was  only  because 
they  had  committed  an  act  of  piracy 
which /ure^eti/tum  is  justiciable  every- 
where. 

4.  One  of  these  coolies,  who  had  taken 
refuge  at  Hong  Eong,  had  been  im- 

Srisoned  with  a  view  to  being  surren- 
ered  to  the  Chinese  government  on 
the  ground  of  his  having  feloniously 
seiz^  the  ship  at  sea  and  murdered 
some  of  the  crew,  and  had  been  brought 
up  on  a  writ  of  habeae  eorpua^  and 
discharged  by  the  chief  justice  of  Hong 
Eong.  Thereupon  he  was  again  ar- 
rests on  a  warrant  for  piracy  jure 
gentium.  On  being  brought  up  again 
on  a  writ  of  luibeM  eorput,  ne  was  again 
discharged  by  the  chief  justioe,  on  the 
ground  that  he  had  been  committed  a 
second  time  for  the  same  offence,  con- 
trary to  the  6th  section  of  the  Habeae 
Corpue  Ad.     On  appeal  it  was 

Held,  by  the  Judicial  Committee,  that 
the' first  order  of  discharge  should  be 
upheld,  but  that  the  second  order  of 
discharge  should  be  reversed. 

6.  The  6th  section  of  the  Habeae  Corpue 
Act  applies  only  where  the  second  ar- 
r^  is  substantially  for  the  same"  cause 
as  the  first,  so  that  the  return  of  the 
second  writ  of  habeae  eorpue  raises  for 
the  court  the  same  question  with  refer- 
ence to  the  validity  of  the  grounds  of 
detention  as  the  first. 
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1,  The  chief  jostioe  having  been  of  opin- 
ion that  the  ship  was  a  slave  ship,  and 
that  the  coolies  were  justified  in  killing 
the  captain  and  crew  for  the  purpose 
of  obtaining  their  liberty;  the  Judicial 
Committee  thought  the  evidence  before 
him  did  not  prove  this. 

8.  Piracy  defined  as  "robberv  within  the 
jurisdiction  of  the  adnuralty.**  Attor- 
ney-General V.  KfPok-arSififf,  148 

9.  By  the  88  A  84  Vict,  c  62  (The  Ex- 
tradition Act)  when  a  fugitive  criminal 
is  brought  before  a  police  magistrate, 
the  latter  is  to  hear  the  case  in  the 
same  manner  and  to  have  the  same  juris- 
diction and  powers,  as  near  as  may  be, 
as  if  the  prisoner  were  brought  before 
him  charged  with  an  indictable  offence 
committ^  in  England. 

iTeU,  upon  a  rule  for  a  habeas  corpus, 
upon  a  committal  by  a  police  magis- 
trate, that  as  this  is  not  a  court  of  ap- 
peal in  such  a  case  it  will  not  question 
the  judgment  of  the  maffistrate  if  the 
case  was  within  his  junsdiction  and 
there  was  any  evidence  to  support  his 
decision. 

10.  Upon  such  a  hearing,  a  witness  gave 
his  evidence'  before  a  police  magis- 
trate in  the  presence  of  the  acciued 
and  signed  his  depodtion.  The  further 
hearing  of  the  case  was  then  adjourned, 
and  on  the  adjournment  day  the  fur- 
ther hearing  was  resumed  oefore  B., 
another  police  magistrate,  but  as  the 
witness  before  examined  before  A.  re- 
fused to  attend  and  had  gone  abroad, 
his  deposition  made  before  A.  was 
proved  to  have  been  duly  taken  and 
was  read  as  part  of  the  case  against  the 
accused,  whereupon,  additional  evidence 
having  been  taken,  the  prisoner  was 
committed  to  ttie  Middlesex  House  of 
Detention  pursuant  to  the  act 

11.  Held,  per  Martin  and  Pollock,  BB. 
(Kelly,  C.B.,  dubitante),  that  the  de- 
position so  taken  at  the  former  hearing 
by  A.  was  properly  receivable  by  B. 
upon  the  subsequent  hearing.  £t  parte 
Muguet,  596 


FALSA  DEMONSTRATIO. 
See  Damages,  428. 


FALSE  RETUBN. 
See  Sbbbdv,  880. 

FOREIGN  TRUSTEE. 

1.  When  property  or  assets  deUvered  ia 

7<9 

See  ExBouTOBB  akd  A]>mihibtsatou^ 
619,  620  moU, 

FORFEITURS. 
See  CuBTOMB,  68. 

FRAUD. 

1.  A.  havinff  two  parcels  and  R  one  par- 
cel of  land,  supposed  to  contain  petnila- 
nm,  it  was  agreed  between  them  and 
C.  that  C.  should  pay  them  $10,000  for 
the  land  if  he  succeeded  in  forming  a 
company  for  the  purpose  of  working  the 
oil  springs,  and  in  mducing  such  com- 
pany to  pay  him  $18,750  as  the  price  of 
the  land,  out  of  which  he  was  to  keep 
for  himself  $8,760.  B.  accordingly,  as- 
suming the  character  of  owner,  gave  to 
G.  a  conditional  promise  to  sell  all  the 
land  to  him  for  $18,750,  provided  the 
offer  was  accepted  within  a  certain  time. 
A.  wrote  a  letter,  meant  to  be  shown 
to,  and  which  was  shown  to,  persooa 
intending  to  become  members  of  the 
new  company,  and  was  proved  to  have 
influenced  them,  in  which  letter  he  reo- 
ommended  the  purchase,  not  Hiaftl^iBing 
that  he  had  any  interest  therein.  A. 
and  B.  actively  c(H>perated  with  G. 
throughout  the  whole  transaction. 

The  company,  in  ignorance  of  the 
combination,  accepted  the  propoeal,  but 
having  discovered  the  firaud,  sued  for  a 
rescission  of  the  contract: 

HeUi,  that  the  contract  must  be  wholly 
rescinded,  the  price  repaid,  apd  the 
land  reconveyed. 

2.  There  being  a  doubt  (owing  to  the  ex- 
piration of  ue  term  for  which  the  com- 
pany liad  been  constituted)  whether  the 
company  was  competent  to  receive  the 
money  and  to  execute  a  reconveyance, 
the  order  provided  that  the  repayment 
should  be  made  to  the  company,  or  to 
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such  other  persons  as  were  entitled  in 
their  right,  on  the  reconveyance  of  the 
lands  ^in^  made  to  the  satisfiMstion  of 
the  colonial  court. 


8.  Fraud  beinff  established  against  a  par- 
ty, it  is  for  tiim,  if  he  allege  laCfhes  in 
tne  other  party,  to  show  when  the  lat- 
ter acquired  a  knowledge  of  the  truth 
and  prove  that  he  knowingly  forbore  to 
assert  his  right  lAndtay  Petroleum 
Co,  T.  Hurd,  180 

4.  The  plaintiff  sued  J.  and  G.  jointly  for 
a  false  representation  with  respect  to 
the  solvency  of  R.  The  defendant  J.  was 
sued  as  the  public  officer  of  a  bank- 
ing company  formed  under  7  G^eo.  4, 
c.  46,  and  the  defendant  G.  was  the 
mana^r  at  one  of  their  branches.  The 
plaintiff  was  a  customer  of  the  S.  bank, 
and  requested  the  manager  of  that  bank 
to  inquire  for  him  as  to  R.'s  credit 
The  manager  wrote  a  letter  addressed 
to  the  manager  of  the  defendant's  bank- 
ing company,  requesting  information 
whether  H.  was  responsible  to  the  ex- 
tent of  £50,000.  The  defendant  G.  re- 
plied in  his  own  name,  signing  his  let- 
ter as  manager,  and  giving  a  favor- 
able account  of  R.'s  responsibility. 
The  plaintiff,  in  consequence  of  this 
letter,  supplied  R.  with  goods,  for  which 
he  never  was  paid,  in  consequence  of  R.'s 
insolvency.  The  statement  made  by  G. 
was  false  to  his  knowledge.  The  defen- 
dant's banking  company  had  no  knowl- 
edge, otherwise  tluui  through  G.,  that 
such  letter  had  been  written,  and  gave 
him  no  express  authority  to  write  the 
letter ;  but  the  writing  of  such  a  letter 
was  an  act  done  within  the  scope  of  the 
general  authority  conferred  .on  G.  as 
manager. 

HMf  first  (affirming  the  Judgment  of 
the  Court  of  Queen's  Bench),  that  G. 
was  liable  personally  for  the  fiJse  repre- 
sentation. 

6.  Secondly,  that,  by  9  Geo.  4,  e.  14,  s.  6, 
a  &lse  representation  as  to  the  credit 
of  another  person,  in  order  to  maintain 
an  action,  must  be  signed  by  the  person 
making  it,  and  not  oy  an  affent ;  and 
that,  therefore,  if  G.  were  to  oe  consid- 
ered an  aeent,  the  banking  company 
was  not  liable. 

6.  Thirdly  (oven*uling  the  judgment  of 
the  Court  of  Queen^  Bench),  that  the 
signature  of  G.  to  the  letter  could  not 


be  considered  the  signature  of  the  bank- 
ing  company  itself. 

7.  Fourthly,  that  the  letter  was  the  repre- 
'sentation  of  G.,  and  not  the  represen- 
tation of  the  banking  company.    8»ifi 
y.  JewiAury,  804 

See  Bankruptot,  860,  876. 
CusTOiis,  69. 

DiBlOTORS,  1. 

Laohbs»  52. 


FRAUDS,  STATUTE  OF. 

1.  The  plaintiff  sent  a  mare  to  be  sold  by 
auction  at  the  defendant's  repository. 
The  defendant  advertised  the  mare  for 
sale  by  auction  on  the  28th  of  March, 
1872,  and  circulated  a  printed  catalogue 
of  the  horses  to  be  sold  at  his  sale,  with 
conditions  of  sale  annexed,  in  which 
the  plaintiff's  mare  was  described  as  lot 
49.  The  defendant  had  a  sales  ledger, 
which  was  headed  "Sales  by  auction, 
28  March,  1872,"  in  which  the  pliunUff's 
mare  was  also  numbered  49 ;  but  neither 
the  catalogue  nor  the  conditions  of  sale 
were  annexed  to  the  sales  ledger,  nor 
were  they  referred  to  therein.  On  the 
28th  of  March,  1872,  the  loto  described 
in  the  catalogue  were  put  up  by  the  de- 
fendant for  Mle  under  the  conditions. 
The  plaintiff's  mare  was  put  up  for  sale 
and  knocked  down  to  M.  for  £38,  and 
thereupon  the  defendant's  clerk  wrote 
in  the  columns  of  the  sales  ledger  left 
blank  for  this  purpose  the  name  of  M. 
as  purchaser  and  the  price.  M.  after- 
wards  refused  to  take  the  mare : 

Held,  that  the  catalogue  and  the  con- 
ditions of  sale  were  not  sufficiently 
connected  with  the  entries  in  the  sales 
ledger  to  make  a  note  or  memorandum 
in  writinff  of  a  contract  by  M.  to  satisfy  ' 
8.  17  of  the  Statute  of  Frauds. 

2.  Semhle,  that  the  entry  by  the  clerk  was 
not  by  an  authorised  agent  so  as  to 
bind  the  purchaser.    Feirc$  y.  Corf,  816 

See  Landlou)  and  Tenant,  501. 


FRAUDULENT  REMOVAL. 
See  Banruptot,  675. 
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FREIGHT. 

1.  To  An  action  for  a  lump  snm  for  freight 
by  the  master  of  a  ship  aeainst  the  in- 
dorsee of  a  bill  of  lading  the  defendants 
pleaded,  except  as  to  217  tons  of  cargo, 
that  by  the  bill  of  lading  the  pUdntifr 
acknowledged  himself  to  hare  received 
a  number  of  tons  exceeding  217  tons, 
and  that  he  did  not  carry  or  deliver  the 
goods  in  the  bill  of  lading  mentioned, 
but  only  a  portion,  to  wit,  217  tons  (not 
alloring  in  terms  that  he  did  not  carry 
all  Uie  goods  delivered).  The  plaintiff 
reolied  (8.)  that  he  carried  all  the  ffoods 
delivered  to  him  under  the  bill  of  lad- 
ing, and  that  the  g^oods  so  delivered  and 
described  in  the  biU  of  lading  as  weigh- 
ing more  than  217  tons  in  fact  wei^^ed 
817  tons  only,  and  that  the  weight 
mentioned  in  the  bill  of  lading  was  a 
mere  misdescription,  inserted  without 
fraud  or  default;  (4.)  that  the  bill  of 
lading  was  made  in  France,  and  that, 
aceoraing  to  the  law  of  Firance,  the 
whole  freight  was  payable,  although 
part  only  <n  the  gooos  was  carried  and 
delivered ;  and  (5.)  repeating  the  alle- 
gations of  the  third  replication,  and 
adding  that  the  bill  of  lading  was  made 
in  France,  and  that,  acooroing  to  the 
law  of  France,  the  whole  fre^ht  was 
payable.    On  cross  demurrers : 

jEbldf  that  the  plea  was  ambiguous, 
but  that,  assuming  it  to  be  good,  the 
third  replication  was  a  good  answer  to 
it,  for  that,  in  an  action  for  freight,  the 
master  is  at  liberty  (notwithstanding  18 
A  19  Vict.  c.  Ill,  8.  8)  to  show  that  the 
cargo  actually  received  by  him  differs 
in  weight  ft^m  that  signed  for  in  the 
bill  of  ladinff,  at  all  events  where  the 
weight  mentioned  in  the  bill  of  lading 
is  mere  matter  of  measurement;  and 
that  the  freight  bein^  a  lump  sum  the 
plaintiff  was  entitled  to  recover  the 
.    whole. 

2.  iffU,  also,  that  the  fourth  and  fifth  re- 
plications were  good.  BlamchM  v. 
FowilU,  de,  519 

8e$  Admxraltt,  108. 
Chaetkb  Party,  288. 


FRIGHT. 
8u  Crdokal  Law,  585. 


FUGITIVES  FROM  JUSTICEL 
Be§  EzTBADmoN,  148,  595. 


GUARANTY. 
See  SrooKHounBa,  824. 


HOMICIDE. 

8e€  Cedcinal  Law,  586,  589. 
EzTEADinoXy  148. 


HUSBAin)  Ain>  WIFE. 
Se$  SnTUMxiiT,  760. 


ILLEGAL  AGREEMENT. 

89$  SPBCmC  PSRFOSMAIIGB,  866. 

INDEMNITY. 
8m  Stocbholdkrs,  224. 


INFANT& 

1.  A  plaintiff,  who  had  recovered  judg- 
ment with  damagee  in  an  aotion  in  tort 
against  an  inlant,  sued  out  aa  elwit 
against  the  infants  land  on  the  ju&- 
ment  The  infant's  only  interest  m 
land  was  a  remainder  In  fee  expectant 
on  the  death  of  a  tenant  for  life,  which 
produced  no  present  income  to  the  in- 
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iant  The  sheriif  returned  that  the  in- 
fant was  seized  of  the  reversion  of  the 
land  in  fee  simple,  and  that  it  was  of 
the  aiinnal  value  of  £124,  and  that  he 
had  delivered  the  premises  to  the  cred- 
itor. The  creditor  then  presented  a 
petition  under  the  27  A  28  Vict.  o.  112, 
s.  4,  for  a  sale  of  the  infant's  interest  in 
the  land: 

Held,  first,  that  the  sheriff  had  no 
power  to  9eize  an  estate  in  remainder 
belonging  to  an  infant,  and  therefore 
the  judgment  creditor  had  aoqnired  no 
charge  on  the  infant's  interest. 

2.  Secondly,  that  the  sheriff  having  erro- 
neously returned  that  the  infant  was 
seized  of  a  reversion  producing  a  pres- 
ent income,  a  petition  for  sue  of  the 
infant's  interest,  which  was  a  bare  re- 
mainder, was  inconsistent  with  the  re- 
turn and  could  not  be  supported.  Mai- 
Ur  of  South,  914 

See  CaiLDftnr,  616. 


IN  FORMA  PAUPERIS. 

1.  A  farming  tenant  who  has  valuable 
crope  on  Ms  farm,  but  no  other  prop- 
erty, will  not  be  admitted  to  defend 
ffi  forma  pauperU^  although  he  has 
in  the  suit  been  eetrained  from  selling 
or  removing  the  crops.  Bidgway  v. 
JSdwardt.  787 


INJUNCTION. 

1.  The  Court  of  Chancery  of  the  Isle  of 
Man  granted  an  injunction  restraining 
A.  firom  proceeding  with  his  mining 
operations  on  the  land  of  B.  until  he 
should  give  security,  in  the  specified 
form,  to  meet  such  cuunages  as  B.  might 
on  the  hearing  of  the  cause,  be  decreed 
entitled  to  recover  for  injuries  done,  or 
that  might  be  done,  to  B.'s  lands.  A. 
gave  security  accordingly,  but  the 
court  ordered  the  injunction  to  be  con- 
tinued till  the  liearing  of  the  cause. 
Ifefd,  that  the  order  for  injunction 
was  not  justified  by  the  practice  of  the 
court  BaUacorkiek  Silver,  etc.,  v.  ffar- 
rieon.  88 

8  ExGT.  Rep.  121 


2.  In  1869  H.  brought  ejectment  tflainst 
S.  to  recover  a  piece  of  woodland.  8. 
set  up  adverse  possession  for  more  than 
twenly  years,  and  the  action  was  dis- 
continued. H.  shortly  afterwards  took 
up  his  re^dence  in  a  house  close  to 
the  wood,  and  frequently  walked  in  the 
wood,  turned  cattle  into  it,  and  cut  the 
brambles  there.  In  1878  ho  cut  down 
a  tree  in  the  wood,  and  threatened  to 
cut  more,  upon  which  S.  filed  his  bill 
for  an  injunction: 

JJeld  (afiirming  the  decision  of  the 
Master  of  the  RoUs),  that,  after  H.  had, 
by  bringing  ejectment,  admitted  S.  to 
be  in  possession  of  the  wood,  the  acts 
done  Dy  H.  must  be  looked  upon  only 
as  acts  of  trespass  not  putting  him  into 
possession,  and  that  S.,  being  in  pos- 
session, was  entitled  to  an  interlocu- 
tory injunction  to  restndn  him  from 
cutting  timber.    Stanford  v.  HurUtone, 

775 

8.  Where  water-pipes  had,  without  the 
consent  of  the  owner  of  the  soil,  been 
laid  in  the  soil  of  a  highway,  an  in- 
junction to  restrain  the  contlnuanoe  of 
the  pipes  was  granted;  the  owner  of  the 
soil  not  being  left  to  his  remedy  at 
law,  and  not  iSbing  required  to  estaolish 
his  right  at  law. 

4.  The  fiMsts  that  the  soil  under  the  high- 
way was  of  no  value  to  the  owner,  and 
that  his  motive  for  applying  to  the 
court  was  not  connected  with  the  en- 
ioyment  of  his  land,  were  held  not  to 
be  reasons  against  the  grantlnff  of  the 
injunction.  &oodaon  v.  Siehanbotk,  886 

Ste  COVSNAITT,  261. 

LiosT,  827. 

SpKCiriO  pKRFORMAlfOV,   888. 


INSURANCE,  LIFE. 

.  Tlie  plrintiff  effected  a  policy  of  in- 
surance with  the  defendants  on  the  life 
of  K.  M.  T.,  which  was  under  the  seal 
of  the  defendants,  but  the  plaintiff  was 
not  made  a  party  to  it.  In  it  was  a  pro- 
viso, "that  if  the  declaration  under 
the  hand  of  the  plaintiff  delivered  at 
the  defendants^  office  as  the  basis  of 
the  insurance  is  not  in  every  respect 
true,  .  .  .  then  the  insurance  shall  be 
void."  On  proposing  the  insurance,  the 
plaintiff  had  answered  in  writing  cer- 
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tola  anestionB,  and  at  the  foot  lie  had 
signed,  as  the  person  proposing  the  in- 
surance, a  declaration,  "  I  deo&re  that 
the  above  particolars  are  troly  set 
forth": 

Hddy  that  the  proviso  in  the  policy 
(by  the  terras  of  which  the  plaintiff 
was  bound,  having  accepted  it)  avoid- 
ed the  insurance  if  the  particulars  in 
the  declaration  were  untrue  in  fact,  on 
a  material  matter,  although  not  untrue 
to  the  plaintiff's  knowledge.  Macdo- 
nald  V.  Law,  etc.,  InM,  Co.  869 


INSURANCE,  MARINE. 

1.  L.,  an  agent  of  B.,  insured  some  goods 
belon^ng  to  B.  that  were  being  sent 
by  ship  from  Montreal  to  St  John's, 
Newfoundland.  The  insurance  com- 
pany's agent  issued  to  L.  a  "certificate 
of  insoranoe,"  which  stated  that  L.  had 
insured  the  goods.  It  was  the  custom 
of  the  company  to  Issue  subsequently  a 
policy  stating  that  "  X.  Y..  as  weU  In 
his  own  name  as  in  the  name  of  every 
person  to  whom  the  same  shall  apper- 
tain,'* had  insured  the  goods.  On  a  loss 
occurring,  it  was 

ffeld  (reversing  the  decision  of  the 
Court  of  Queen's  Bench  for  Lower 
Canada),  that  the  omission  in  the  cer- 
tificate of  the  words  *•  as  well  in  his 
own  name,  Ac,"  did  not,  either  by  the 
Canadian  law  or  by  the  English  law, 
preclude  B.  from  suing  the  insurance 
company  in  his  own  name. 

2.  Where  goods  are  insured  for  a  voyage, 
the  time  of  the  loss  occurring  is  not 
necessarily  the  time  when  the  peril  is 
encountered  and  the  vessel  driven 
ashore. 

8.  A  ship  with  some  fiour  as  part  of  her 
cargo  was  seen  in  the  Gulf  of  St.  Law- 
vence  on  the  22d  of  November,  1867, 
and  nothing  more  was  heard  of  her 
until  May,  1868,  when  she  was  found 
ashore  at  Antioosti,  all  hands  having 
been  lost  On  the  29th  of  November, 
1867,  a  violent  storm  had  commenced 
in  the  Gulf,  and  there  was  strong  proba- 
bility that  the  ship  was  oapsiaed  and 
driven  ashore  in  that  gale.  Part  of 
the  fiour  insured  was  sobsequenUy 
saved  and  sold  by  an  agent  of  the  insur- 


ance compuy.  The  action  to  recover 
on  the  policy  was  not  brought  uitQ 
March,  1869.  The  policy  conUining  a 
proviso  that  no  action  should  be  broi^t 
on  it  unless  within  a  year  after  tho  loss 
was  incurred,  the  insurance  coDipanjr 
contended  that  the  assured  was  too  late 
to  bring  an  action: 

ffeld,  that  the  loes  was  not  in  its  in- 
ception total,  and  only  became  so  when 
it  was  found  that  it  was  imposnble  to 
carry  the  flour  to  its  destination,  and 
that  it  was  necessary  to  sell  it.  Ood- 
sequently  the  assured  was  not  predoded 
by  lapse  of  time  from  brineing  bia 
action.  BromiuttffY.Provmci^ete,  217 

See  PftOrCIPAL  AND  AOXNT,  217. 


ISSUE. 

1.  An  issue  directed  by  the  Court  of 
Chancery,  in  a  case  where  the  bill 
charses  the  defendant  with  fraud  in  the 
purchase  of  land,  is  not  defective  iu 
form  because  it  directs  the  d^endant  in 
the  suit  to  support  the  affinnaiive  of  the 
issue  and  show  that  the  purchase  which 
is  the  subject  of  the  issue  'Was  made 
bonajkk. 

2.  The  judge  in  equity  having  directed 
an  issue,  possesses  a  larger  discretion 
than  does  a  court  of  common  law  in 
determining  whether  the  finding  of  a 
jury  upon  the  issue  is  satisCMtory. 
And  a  court  of  appeal  will  not  inter- 
fere with  the  exerose  of  this  discretion 
unless  upon  very  strong  and  manifest 
reasons.    Bromns  v.  MeCUmiodc,        6% 


INTENT. 
See  TuRMFiKs,  807,  812  mtU, 


JUDGMENT. 
See  Ikfawt,  914. 
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JURISDICTION. 

1.  By  82  dk  88  Vict.  c.  61.  &  S,  it  U 
enacted  Uut  "Any  ooanty  court  ap- 
pointed, or  to  be  appointed,  to  have 
admiralty  iorisdiction,  shall  have  joris- 
diction,  and  all  powers  and  authorities 
relating  thereto,  to  try  and  determine 
the  following  causes:  1.  As  to  any 
claim  arising  out  of  any  agreement  maoe 
in  relation  to  the  use  or  hire  of  any 
ship,  or  in  relMion  to  the  carriage  of 
any  goods  in  any  ship  .  .  .  provided 
the  amount  claimed  does  not  exceed 
£800": 

Hdd,  that  this  section  gives  the 
County  Court  jurisdiction  in  oases  of 
claims  arising  out  of  charterparties  or 
oUier  agreements  for  the  use  or  hire  of 
ships,  iSthough  Uie  Court  of  Admiralty 
may  have  no  original  jurisdiction  m 
such  cases.     Chmdtt  v.  irown,         108 

2.  A  homicide  committed  on  board  a  ship 
at  sea  must  be  punished  by  the  courts 
of  the  nation  to  which  the  ship  belongs 
and  not  by  the  government  of  which 
the  murderer  or  &e  victim  is  a  subject. 
Attorney-  Qmtral  v.  Kufok^Smg,     148, 

159 

See  ADmBALTT,  ((48. 

AppKAaAKCB,  488,  489  noU, 
Infant,  914. 

SPBCinO  PKBrOBMANCB,  268. 


LACHES. 

1.  The  fiiult  of  delay  in  seeking  relief 
against  a  transaction  charged  as  fraud- 
UMnt,  only  begins  to  affect  the  com- 
plaining party  after  he  has  knowled^, 
or  full  means  of  knowledge,  of  the  cir- 
cumstances alleged  as  constituting  the 
frtmd.    Brwim  v.  MeClmioek.  62 

Bee  Fraud,  180. 

SpBomc  PnroBMANOB,  86. 


LANDLORD  AND  TENANT. 

1.  By  an  agreement,  dated  the  6th  of 
September,  1871,  entered  into  between 
the  plaintiff  and  defendants,  it  appeared 


that  the  plaintiff  was  entitled  to  the  res- 
idue of  a  lease  for  twenty-seven  years, 
from  1857,  of  the  Bell  Inn,'rituate  in 
BeU  Yard,  part  of  which  had  been  un- 
derlet ;  that  the  defendants  had  become 
assignees  of  the  underlease,  and  also  of  a 
term  for.  150  years,  being  the  reversion 
immediately  expectant  on  the  lease  of 
the  Bell  Inn,  vested  in  the  plaintiff ;  that 
the  defendants  had  contracted  for  the 
purchase  of  the  freehold  of  the  Bell  Inn, 
together  with  other  prenusea  situate  in 
the  Bell  Yard,  and  that  the  same  would 
shortly  be  conveyed  to  them  in  fee  sim- 
ple ;  and  that  for  the  purpose  of  ena^ 
bllng  the  defendants  to  make  alterations 
both  In  the  BeU  Inn  and  In  Uie  other 
premises  contracted  to  be  sold  to  them, 
it  had  been  agreed  that  the  plaintiff 
should  surrender  part  of  the  premises 
in  the  lease ;  and  It  was  agi^ed  that 
the  defendants  should  forthwith  grant 
to  the  plaintiff  for  the  term,  the  use  and 
enjoyment  of  an  entrance  to  the  Bell 
Inn  from  St  Michael's  Alley.  The 
agreement  then  contained  stipulations 
that  the  pluntiff  should  surrender  part 
of  his  leasehold  Interest  In  the  Bell  inn, 
and  that  the  defendants  should  make 
alterations  described  In  the  agreement, 
and  amongst  others,  that  they  should 
remove  a  portion  of  the  existing  build- 
ing between  St.  MlchaeFs  Auey  and 
the  Bell  Inn,  and  make  an  entrance  to 
the  Bell  Inn  4  ft.  wide,  and  grant  to 
the  plaintiff  the  use  of  the  entrance  dur- 
ing the  residue  of  the  term  for  which 
be  held  the  Bell  Inn ;  and  It  was  also 
agreed  that  the  defendants  should, 
inthln  a  limited  time,  complete  the  al- 
terations and  execute  the  lease  at  a 
peppercorn  rent  to  the  plidntlff  of  the 
premises  and  the  entrance,  for  a  term  of 
years  coextensive  with  the  term  for 
which  he  held  the  Bell  Inn,  containing 
covenants  similar  to  those  contained  in 
his  present  lease.  One  of  those  cove- 
nants was  a  covenant  by  the  lessor  that 
the  lessee  should  quietly  enjoy  the  prem- 
ises without  disturbance  from  the  lessor 
or  those  claiming  under,  him.  The  en- 
trance in  question  was  on  premLses  con- 
tracted to  be  purchased  oy  the  defen- 
dants, and  forms  no  part  of  the  Bell 
Inn.  The  plaintiff  surrendered  Ids  part 
of  the  premises,  and  the  defendants 
erected  other  buildings  in  their  place, 
and  derived  permanent  benefit  fnia  the 
agreement.  They  also  made  the  en- 
trance, and  put  the  plaintiff  in  posses- 
sion of  It ;  out  the  day  after  it  was 
stopped  up  by  third  parties.    The  en- 
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trance  bad  been  conveyed  to  those  ibird 
parties  by  one  S.,  who  was  not  a  per- 
son claiming  through  the  defendants. 
No  lease  had  been  executed.  An  acUon 
having  been  brought  for  not  granting 
the  use  of  the  entrance  : 

BekL,  that  the  rule  in  FlureoM  v. 
TTiOTfihiU  (2  W.  BL,  1078)  did  not  ap- 
ply, and  that  the  plaintiff  was  entitled 
to  such  damages  as  would  amount  to 
the  difference  between  the  present  state 
of  things  and  what  it  would  have  been 
if  the  contract  had  been  performed  and 
the  pUintiff  had  got  a  title  to  the  en- 
trance.    Wail  T.  City  of  London,  de.  881 

2.  The  statute  8  Anne,  c  14,  s.  1,  only 
applies  to  subsisting  tenandee ;  and  the 
sheriff  is  not  liable  for  removing  goods 
taken  in  execution  without  first  pajring 
to  the  landlord  a  year's  rent,  where  the 
tenancy  has  determined  before  the  seiz- 
ure, though  within  six  months  of  it. 
Cox  V.  Letgh.  874 

8.  On  the  80th  of  June,  1872,  one  Brid- 
gett,  by  an  instrument  not  under  seal, 
demised  to  the  plaintifis  standings  for 
three  lace-machines  in  a  room  in  a  fac- 
tory in  Nottingham,  the  tenancy  to 
commence  on  the  24th  of  June,  the  rent 
to  be  payable  quarterly,  the  lessor  to 
provide  steam-power  and  to  pay  all  rates 
and  taxes,  and  the  tenancy  to  be  deter- 
minable by  either  party  on  six  months' 
notice  to  expire  at  Midsummer.  At 
the  time  of  making  this  demise  the 
premises  were  under  mortgage  to 
Duilding  society.  Interest  being  in  ar- 
rear,  the  mortgagees  on  the  24th  of  Au- 
gust gave  notice  to  ttie  plaintiffs  not  to 
pay  any  more  rent  to  Bridgett,  the 
mortgagor;  and    early  in  September, 

Eursuanl  to  the  power  contained  in  the 
identure  of  mortgage,  the  mortgagees 
contracted  to  self  &e  premises  to  the 
defendant,  possession  to  be  given  on  the 
26th  of  December.  The  conveyance, 
however,  was  not  executed  until  the 
14th  of  February,  1878.  On  the  28th 
of  September,  1872,  the  mortgagees 
(protesting  that  the  plaintiflb  were  not 
entitled  to  notice)  gave  them  notice  to 
give  up  their  standings  at  Christmas, 
and  in  November,  1872,  and  February, 
1873,  they  received  from  tliem  the  Quar- 
ters' rent,  due  respectively  at  Micnael- 
mas  and  Christmas.  In  the  meantime 
some  conversations  took  place  between 
the  plaintiffi)  and  the  defendant  as  to 
the  former  continuing  in  the  factory 
upon  altered  terms ;  but  no  terms  were 


ever  agreed  to,  and  do  rent  was  received 
by  the  defendant.  On  the  24tl&  of 
March,  1878.  the  defendant  demaiMled 
possession  of  the  portion  of  the  fSactorr 
occupied  by  the  jplaintiffs ;  on  the  15tA 
of  May  he  cut  off  the  supply  of  steam- 
power  ;  and  on  the  22d  tfaie  pUdntiffi 
Drought  their  action : 

JlSd,  that  the  defendant  was  not 
bound  by  the  contract  between  Brid- 
ffett  and  the  plaintiffs,  it  not  bein^  un- 
der seal,  and  therefore  not  wi^in  the 
Stat  82  Hen.  8,  c.  84,  and  consequently, 
in  the  absence  of  adoption  by  bim  or  of 
some  new  contract  of  tenancy  between 
him  and  the  plaintiffiB,  not  liable  in  this 
action. 

4.  SemMe,  that  the  plaintifis,  if  entitied  to 
a  verdict,  would  only  have  been  enti^cxl 
to  damages  for  being  deprived  of  steam- 
power  from  the  15th  to  the  22d  of  May. 

0.  8embU,  that  the  receipt  of  r«nt  by  the 
mortgagees  from  the  plaintifib  was  as 
against  them  a  recognition  of  a  snb- 
sisting  tenancy  under  the  agreem^it 
with  Bridgett    dimih  y.^ginffkm,  454 

6.  By  an  agreement  not  under  seal,  the 
plaintiff  agreed  to  let  to  the  defendant^ 
and  the  defandant  to  take  of  the  plain- 
tiff, a  house  and  premises  for  seven 
years,  upon  the  terms  (amongst  others) 
that  the  defendant  would,  in  the  last 
year  of  the  term,  paint,  gnun,  and  var- 
nish the  interior,  and  also  whitewash 
and  color.  The  defendant  entered  un-  . 
der  the  agreement,  and  occupied  and 
paid  rent  during  the  whole  period  of 
seven  years.  In  an  action  for  not  paint- 
ing, <kc.,  the  interior,  and  whitewashing 
and  coloring  in  the  seventh  year: 

Held,  that  the  defendant  must  be 
taken  to  have  occupied  on  the  terms 
that,  if  be  should  continue  to  occupy 
during  the  whole  period  of  seven  years, 
he  would  do  those  things  which  were 
by  the  agreement  to  be  done  in  the 
seventh  year;  and  that  he  was  thwt- 
fore  liable.    MarUn  v.  Smith,  501 

See  ExsccToaa  amd  AmaimimAiioRa,  472. 
Specific  Performancx,  85. 
Vendor  aiid  Yendek,  490. 


LARCENY. 

See  Carrors,  685. 

Criminal  Law,  609. 
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LBASK 
8e$  Damaois,  428,  481  note, 

EZBOUTOBfl  AND  ADMUnSTBATOBS,  4^2. 

Landlord  and  Tenant,  881,  601. 
Bracmo  Pbefoemancb,  85. 
VaNDOB  AND  Vbndbb,  490. 


LEOACT. 
Sm  Mabshaujho  Aebbts,  881. 

LETTER. 

Sm  Aobbbmbnt,  466. 

Bill  of  Exghanob,  100,  705  note. 

LEX  LOCL 

See  Bbnbbuftot,  789. 

Exboutobs  and  Administbatobb,  619, 

620  note. 
Fbboht,  519. 

LIBEL. 

1.  F.  and  B.  were  candidatee  at  a  parli- 
amentary election.  The  defendants 
were  agents  of  B.,  and  on  the  day  of 
the  election,  whiht  the  poll  was  pro- 
ceeding, one  of  them  wrote  to  the  agent 
of  F.,  staling  that  bribery  on  F.'s  be- 
half was  going  on.  B.  was  returned, 
and  on  the  next  day  the  plaintiff's 
name  was  mentioned  bv  the  same  de- 
fendant to  F.'s  agent  as  that  of  a  briber. 
A  discussion  upon  the  imputation  en- 
sued, which  resulted  in  the  defendants 
transmitting  to  F.'s  agent  on  the  day 
foUowiug  a  document  signed  by  both 
of  them,  "certifying"  that  the  plain- 
tiff had  been  personally  guilty  of 
bribery. 

In  an  action  of  defamation  brought 
upon  this  document : 

Held,  that  the  occasion  was  not  priyi- 
leged. 

2.  Qutvre,  whether  it  would  haye  been 
privileged  if  a  petition  against  the  re- 1 


turn  of  K  had  been  piresentfld  or  con- 
templated, the  twenty-one  days  during 
which  sudk  a  petition  might  haye  been 
presented  not  haying  elapsed.  Dicke- 
eon  y.  HUUard,  628 


LIEN. 

See  Bankbcftot,  878. 
Cabbibbs,  567. 

SXTINQOUHIIBNT,  182. 


LIFE  ESTATE. 
Bee  Wiu.»  716. 

UGHT. 

1.  It  is  not  to  be  laid  down  as  a  general 
rule  that,  where  a  building  injuriously 
affecting  ancient  li^ts  has  1)een  com- 
pleted before  the  bifi  is  filed,  the  court 
IS  unable  to  g^ye  damages  unless  the 
injury  is  such  as  would  Justify  a  man- 
datory injunction. 

2.  Per  the  Lord  Ckancdlor:  The  fiact 
that  the  height  df  a  buildinff  aboye  an 
ancient  light  is  not  greater  tnan  its  dis- 
tance is  not  conclusiye  eyidence  that 
the  li^ht  is  not  injuriously  affected,  but 
is  pnma  faeie  evidence  of  there  being 
no  such  mterferenoe  with  the  lisht  as 
the  court  will  restrain,  and  requires  to 
be  rebutted  by  special  eyidence  \qI 
injury. 

OMervalions  as  to  evidence  relating 
to  obstruction  of  air  as  well  as  V^t, 
CUy  of  London,  etc,,  y.  TenmmL        827 

See  Govbnant,  251. 


LIMITATIONS,  STATUTE  OF. 

See  CoyxNANT,  540. 
DnxoTOBS,  1. 


LIQUIDATED  DAMAQEa 
Su  Damaoxs,  428,  481  moU. 
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LIYERT  STABLE  KEEPER. 
8e$  NseuGivoc,  898. 

LUNATIC. 

1.  B.  haring  become  of  nnsoand  mind, 
his  family  applied  to  S.,  his  i^nt,  to 
render  acoonnta.  S.  oonsolted  hu  solioi- 
tors,  M.  A  P.,  who  in  Angaat,  1871, 
filed  a  bill  in  Uie  name  of  B.  by  a  next 
friend,  who  was  a  stranger  to  the  fun- 
ily,  against  S.  for  an  account  A  re- 
ceiyer  was  appointed,  and  in  December, 
1871,  without  notice  to  the  family,  the 
cause  was  heard  as  a  short  cause,  and 
a  decree  made  directing  accounts  and 
inquiries.  In  March,  1872,  B.  was 
found  lunatic,  of  which  M.  dk  P.  had 
full  notice.  On  the  8th  of  June,  1872, 
the  chief  derk  made  his  certificate, 
and  on  the  29th  of  June,  1872,  the 
cause  was  heard  on  further  considera- 
tion, and  an  order  made  directing  the 
costs  of  both  parties,  as  between  solici- 
tor and  client,  to  be  paid  out  of  the 
moneys  in  the  hands  of  the  receiyer. 
In  the  accounts  of  the  receiyer  as  passed 
were  also  included  considerable  sums 
for  his  poundage  and  for  the  employ- 
ment of  an  accountant  to  inyestigate 
the  books.  Some  time  after  the  order 
on  further  consideration  a  committee 
was  appointed  in  the  lunacy: 

'  Hdd  (yaryine  the  order  of  WickenM, 
y.C),  on  peUtion  by  the  lunatic  and 
his  committee,  that  all  the  proceedings 
in  the  suit  after  the  appointment  of  a 
receiyer  were  unauthorized  and  im- 
proper, and  that  all  proceedings  after 
the  finding  on  the  inquisition  were 
irregular  and  yoid,  and  that  M.  <fe  P. 
must  make  good  to  the  lunatic*8  estate 
the  sums  paid  to  the  accountant,  and 
the  sums  paid  to  themselyes  and  the 
defendant's  solicitors  for  costs  (less  the 
costs  up  to  the  appointment  of  the 
receiyer),  and  must  pay  the  costs  of 
the  petition,  both  before  the  Vice-chan- 
cellor and  the  Court  of  Appeal,  as  be- 
tween solicitor  and  client  BeaU  y. 
8mith,  749 

2.  It  is  irregular  for  a  bill  to  be  filed  by 
a  person  of  unsound  mind  not  so  found 
t>y  inquisition,  by  his  next  friend,  for 
the  pur|.)08e  of  dfealing  with  the  real 
estate  of  the  person  of  unsound  mind. 


8.  A  bill  was  filed  by  a  person  of  nnsonnd 
mind  not  so  found,  by  his  next  frioid, 
for  a  partiti<m  or  sale  of  real  eatate, 
and  a  decree  for  sale  was  madeu  A 
petition  was  afterwards  presented  un- 
der the  Trustee  Act  1862,  for  an  order 
yesting  the  estate  of  the  plaintifF  in  the 
purchaser.  The  court  refosed  to  make 
the  order,  considering  that  the  suit  wbs 
irregular,  but  as  the  plaintiff's  share 
was  only  £200,  and  she  had  no  other 
property,  the  court  directed  ait  «>plioa- 
tion  to  be  made  in  lunacy,  miaer  the 
18th  section  of  the  Lunacy  R^guUifeuNi 
Act,  1862,  for  a  sale,  and  permitted  the 
petition  to  be  amended  for  Utal  pur- 
pose.    Hid/hide  y.  Robinmm,  918 


MAIL 

See  AoKKKMBNT,  466). 

Bill  or  EzoHAireB,  700,  706  nou. 


MANSLAUGHTSa 
See  Caninf  AL  Law,  686,  689. 

MARRIED  WOMAN. 

See  Husband  akd  Wifi. 
Sbttlemxht,  760. 

MARSHALLING  ASSETS. 

1.  A  testator  gaye  the  residue  of  his  per- 
sonal estate,  which  consisted  of  both 
pure  and  impure  personalty,  to  trustees 
upon  trust  to  sell  and  convert  the  same 
into  money,  and  out  of  the  proceeds  and 
out  of  his  ready  money  to  pa^  his  debts, 
funeral  expenses  and  legacies,  and  to 
pay  the  income  to  his  wife  for  lifo,  and 
after  her  death  to  raise  sufficient  to  pur- 
chase certain  life  annuities.  He  then 
gave  some  pecuniary  legacies,  including 
a  legacy  of  £100  to  a  charity  school,  and 
bequeathed  all  the  residue  of  his  per- 
sonal estate  to  three  charities  in  equal 
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shares,  and  directed  that  the  three  last- 
mentioned  bequests  should  be  paid  and 
satisfied  out  of  such  part  of  his  personal 
estate  as  could  be  lawftilly  applied  to 
the  payment  thereof  and  which  should 
be  reserred  by  the  trustees  for  that  pur- 
pose: 

Hdd  (rcTersinff  the  decision  of  Wick- 
m«,  V.  -O. ),  that  &e  direction  respecting 
the  payment  of  the  residuary  Mquests 
was  equiyalent  to  a  direction  to  mar- 
shal the  assets  in  fsvor  of  the  three 
charities;  and  that  'the  debts,  funeral 
and  testamentary  expenses  and  legacies 
other  than  the  legacy  to  the  school, 
must  be  paid  prinuurify  out  of  the  im- 
pure personalty : 

2  That  the  direction  to  marshal  did  not 
apply  to  the  leeacy  to  the  school,  which 
must  fail  only  m  the  proportion  which 
the  impure  oore  to  the  pure  person- 
alty: 

8.  That  the  costs  of  the  suit  were  included 
under  testamentary  expenses,  and  must 
be  paid  primarily  out  of  the  impure 
personalty.    MUa  v.  Harrimn.       881 


MASTER  AND  SERVANT. 

1.  The  defendant  asreed  to  serve  the 
plaintiff  as  a  traveller  and  aeent  "  for 
twelve  months  certain,  after  which  time 
either  party  should  be  at  liberty  to  ter- 
minate the  agreement  by  giving  the 
other  a  three  months'  notice^ : 

ffdddby  Bramwell  and  Pigott,  BB., 
Kelly,  G.B.,  dissenting),  that  at  the  close 
of  the  twelve  months  the  agreement 
could  be  determined  by  either  party 
without  any  notice,  and  that  the  stipu- 
lation as  to  a  three  months'  notice  only 
applied  in  case  the  engssement  was 
prolonged  beyond  the  twelve  months. 
1/inffion  V.  Varleton,  607 

8e$  CumNAL  Law,  351. 


MERGER. 
See  SpBcinc  Performance,  85. 

MINES. 

1.  By  an  act  of  Tynwald  of  the  Isle  of 
>  Man,  a  reservation  was  made  to  the  lord 


of  the  isle  (now  represented  by  the 
Crown)  of  all  such  mines  and  minerals 
as  then  were,  or  at  any  time  theretofore 
had  been,  vested  in  the  lords  of  the  isle. 

2.  The  Queen,  as  lady  of  the  isle,  being 
thus  possessed  of  the  mines  as  of  her 
own  original  title  in  the  soil,  has  the 
right  to  the  use  of  aU  waters  found 
thereon,  and  percolatane  by  natural  pro- 
cesses into  the  mines  wnen  opened. 

8.  The  holder  of  a  mining  lease  from  the 
Crown  is  not  liable  to  make  compensa- 
tion for  the  withdrawal  by  percolation 
into  his  mine  of  water  wmch  would 
otherwise  have  flowed  into,  or  having 
flowed  into,  would  have  been  retained 
in  the  wells  and  springy  of  the  super- 
jacent land.  BtUacor&tik  Silver,  eU,,  v. 
Harrison,  88 

See  C0VKNA5T,  540. 
Nbouokvce,  510. 


MISAPPROPRIATION. 
See  PanroiPAL  and  SuBBirr,  208. 

MISTAKE. 
See  CoNvutaioir,  524. 


MORTGAGK 

I.  A.  gave  his  acceptance  to  B.  for  £18,- 
700,  payable  (six  months  after  date)  on 
the  5th  of  February,  1867,  and  it  was 
discounted  by  the  Bank  of  C. 

A.  mortgaged  a  station  and  also 
mortgaged  the  stock  upon  it  to  B.  to 
secure  the  repayment  of  £18,700,  with 
interest  at  124  per  cent.,  on  the  day 
above-mentioned,  and  to  secure  the  pay- 
ment of  any  bill  which  the  mortgagee 
might  receive,  take,  make,  or  indorse  oy 
way  of  renewal  or  in  substitution  for 
the  acceptance,  or  on  account  of  all  or 
any  part  of  the  sum  therein  mentioned, 
or  on  any  other  account  incidental 
thereto.  It  was  also  stipulated  in  the 
mortgage  of  the  stock  tnat  if  default 
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■hooJd  be  made  in  pftyment  by  the 
mortgagor  of  the  license  fees,  or  rent, 
charges,  fines,  penalties  and  other 
charges  which  ahoald  become  payable 
in  respect  of  the  station  or  rnn,  or  the 
stock  thereon,  or  in  relation  theroto,  the 
mortgagee  nUght  pay  it,  and  the  nm, 
stock,  £c,  shrald  oe  chargeable  there- 
with. 

The  bill  was  renewed  from  time  to 
time,  B.  paving  the  discoanto  to  the 
bank  on  A. 's  behalf,  and  debiting  A.  with 
the  amount  in  an  aooovnt  current  ren- 
dered to  A.,  in  which  he  charged  A. 
with  interest  and  mercantile  oommis- 
aions: 

Hddf  that,  notwithstanding  this  mode 
of  keeping  the  accounts,  the  amount  of 
the  advances  for  discounts  was  secured 
by  the  mortgage : 

8.  Hdi^  also,  that  advances  for  payment 
of  government  rent  due  and  for  scab 
license  for  sheep  might  be  charged  to 
the  mortgage,  but  that  sheep-wash 
could  not    ^mttm  v.  Blachoood,      182 

8t$  liANDLonn  AND  TiMAirr,  464. 


MOTIVE. 
Bee  TuBflPm,  807,  812  note, 

MURDER. 
See  EzTmAnmoH,  148. 


N 

NAVIGATION. 
8m  NseuoKNCK,  889. 

NECESSITY. 
Sm  Wat,  770,  774  Mote. 


NEGLIGENCE. 

1.  A  vessel  in  tow  during  a  thick  fog. 
knowing  that  it  was  dangwoae  to  pro- 
ceed, did  not  order  the  tqg  to  stop,  and 
the  vessel  in  consequence  ran  agnNod: 

Held,  in  an  action  by  the  owners  of 
the  tow  against  the  owners  of  tiie  tng 
for  damages,  tliat  the  vessel  in  tow  oon- 
triboted  to  the  aoddent.  &mUi  v.  8L 
Lawremee,  de,  286 

2.  Where  a  liverjr  stable  keeper  under- 
takes for  reward  to  rec^ve  a  carriage 
and  lodge  it  In  a  coach-house,  the  case 
comes  within  the  second  daias  of  the 
fifth  sort  of  bailment  mentioned  by 
Holt,  G.  J.,  in  Cogge  v.  Bernard  (2  Ld. 
Raym.  at  pp.  917-918),  viz.,  a  dedivery 
to  carry  or  otherwise  manage  for  re- 
ward, to  a  private  person,  not  exer- 
cising a  public  emplovment ;  and  he  ii 
bound  to  take  reasonaole  care. 

8.  The  obligation,  to  take  reasonable  ears 
of  the  thing  entrusted  to  abailee  of  this 
class,  involves  in  it  an  obligation  to  take 
reasonable  care  that  any  building  in 
which  it  is  deporited  is  in  a  proper  state, 
so  that  the  tmn^  deposited  may  be  rea- 
sonably safe  in  it;  but  no  warranty  or 
obligation  is  to  be  implied  by  law  on 
his  part  that  the  building  is  absolutely 
safe. 

4.  The  SKt  that  the  building  has  been 
erected  for  the  bailee  on  his  own  ground 
■   makes  no  difference  in  his  liability. 

6.  The  plaintiff  brought  his  horses  and 
two  carriages  to  defendant,  a  livery 
stable  keeper;  the  carriages  were  placed 
under  a  sned  on  defendant's  premises, 
a  charge  being  made  by  defendant  in 
respect  of  eadi.  The  shed  had  just 
been  erected,  the  upper  part  b^ng  still 
in  the  hands  of  worlcmen.  Defendant 
had  employed  a  builder  to  erect  the 
shed  for  him,  as  an  independent  contrac- 
tor not  as  defendant's  servant,  and  he 
was  a  competent  and  proper  person  to 
be  so  employed.  The  shed  was  blown 
down  by  a  high  wind,  defendant  being 
ignorant  of  any  defect  in  it,  and  the 
carria^  were  injured;  upon  which 
plaintiff  brought  an  action  against  de- 
fendant. At  the  trial,  the  above  fects 
having  been  admitted,  the  judge  re^ 
jected  evidence  to  prove  that  the  fall  of 
the  shed  was  owing  to  it  being  unsldl- 
fully  built  through  the  negligence  of  the 
contractor  and  his  men ;  and  he  non- 
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suited  the  plaintiff,  ruling  that  the  de- 
fendant's liability  was  \£at  of  an  ordi- 
nary bailee  for  hire,  and  that  he  was 
only  bound  to  take  ordinary  care  in  the 
keeping  of  the  plaintiff's  carriages,  and 
that  if  he  had  exerdsed  in  the  employ- 
ment of  the  builder  such  care  as  an 
ordinary  careful  man  would  use,  he  was 
not  liaole  for  damage  caused  by  the 
carelessness  of  the  bmlder  of  which  he, 
defendant,  had  no  notice : 

Heldf  that  the  nonsuit  and  ruling  were 
right     tiedrU  y.  Lavmek,  298 

6.  An  omission  to  do  sometliinff  which 
ought  to  be  done  in  order  to  we  com- 
plete performance  of  a  duty  imposed 
upon  a  public  body  under  an  act  of 
Parliament,  or  the  continuiiu^  to  leaye 
any  such  duty  unperformed,  amounts 
to  "an  act  done  or  intended  to  be 
done,"  within  the  meaning  of  a  daose 
requiring  a  notice  <^  action. 

1.  Sect  189  of  the  Pubtic  Health  Act, 
1848  (11  dk  12  Vict  a  68),  enacts  that 
no  writ,  Ac,  shall  be  sued  out  sgainst 
the  local  board,  Ac.,  "for  anything  done 
or  intended  lo  be  done  under  the  proyi- 
sions  of  this  act,  nntQ  the  expiration 
of  one  month  next  after  notice  m  writ- 
ing shall  haye  been  dellyered,"  dka 

The  Wallasey  district  was  by  order 
in  council  brought  within  the  proyi- 
sions  of  that  act,  and  the  Wallasey  local 
board  were  by  yarious  local  acts  em- 
powered to  acquire  and  work  certain 
ferries  between  Liyerpool  and  the  Che- 
shire side  of  the  Mersey.  By  s.  2  of 
the  WaUasey  Improyement  Act,  1864, 
it  was  enacted  that  "  the  act  should  be 
executed  by  the  local  board,  subject  to 
the  powers  and  proyisions  of  the  Public 
Health  Act,  1848,  and  of  the  seyeral 
acts  supplemental  thereto,  and  of  the 
Local  Ghovemment  Act,  1868,  and  of  any 
other  act  relating  to  tiie  public  health 
and  from  time  to  time  in  force  within 
the  district  of  Wallasey ;"  by  s.  7  it  was 
enacted  that  "  the  local  board,  subject 
to  the  provisions  in  this  act  and  in  the 
acts  wnolly  or  partially  incorporated 
with  this  act,  may  make  and  maintain, 
in  the  line  or  situation  and  according 
to  the  levels  defined  on  the  deposited 

Slans  and  sections,  and  upon  the  lands 
elineated  on  the  said  plans  and  de- 
scribed in  the  books  of  reference 
thereto,  the  following  works,  that  is  to 
say,"  amongst  others,  "  a  pier  or  land- 
ing-stage at  New  Brighton,  from  a  point 
at  or  near  the  east  end  of  V.  Road,  to- 

8  Eng.  Rep.  122 


either  with  all  such  jetties,  esplaoades, 
nding-places,  toll-gates  or  bars,  and 
other  works  and  conveniences  in  con- 
nection therewith,  as  the  local  board 
shall  from  time  to  time  think  fit;"  and 
8.  8  enacted  that,  "previously  to  com- 
mencing the  pier  or  tandine-staee  or  the 
works  connected  therewiui,  £e  local 
board  shall  deposit  at  the  Admiralty 
Office  plans,  sections,  and  working 
drawings  of  the  said  pier  or  landing- 
stage  and  works  connected  therewlUi 
for  the  approyal  of  the  Lord  Hieh  Ad- 
miral," or  the  commissioners  <^  the  Ad- 
miralty, "  such  approyal  to  be  signified 
in  writing  under  the  hand  of  the  secre- 
tary of  &»  Admiralty,  and  such  pier 
or  laoding-staffe  and  works  shall  be 
oonstructM  only  in  accordance  with 
such  approyal." 

In  supposed  pursuance  of  the  act  of 
1864,  the  board  proceeded  to  erect  and 
place  a  pier  or  landing-stage  at  New 
Brighton,  the  pier  oonsistins  of  a  per- 
manent structure  built  of  tunber  and 
iron  partly  on  the  land  and  partly  upon 
piles  screwed  into  the  foreshore  down 
to  low-water  mark,  and  of  a  floatin|^ 
staee  in  the  riyer,  which  rose  and  feU 
with  the  tide,  and  was  connected  with 
the  pier  by  a  bridge  one  end  of  which 
was  attached  to  the  floating  stage  and 
the  other  to  the  end  of  the  pier.  This 
was  done  with  the  consent  and  approval 
of  the  Admiralty  and  the  Mersey  con- 
servators. The  whole  of  the  perma- 
nent structure  was  within  the  lines  of 
deviation  marked  on  the  deposited 
plans;  but  the  floating  landing-stage 
was  beyond  those  limits. 

The  floating  landing-stage  was  kept 
in  position  by  means  of  cluiins  stretch- 
ing from  either  end  to  the  shore,  and  by 
other  chains  attached  to  anchors  fixed 
by  permission  in  the  bed  of  the  Mersey. 
To  mark  the  spot  where  the  anchors 
lay,  buoys  composed  of  blocks  of  timber 
were  placed ;  but  these  were  at  certain 
times  of  the  tide  drawn  under  the  sur- 
face of  the  water.  A  steam-tug  of  the 
plaintifis,  whilst  lawfully  and  properly 
navigating  the  Mersey,  struck  upon  the 
stock  or  arm  of  one  of  the  anchors,  and 
was  damaged. 

On  a  special  case  stated  by  an  arbi- 
trator for  the  opinion  of  the  court  (who 
were  to  draw  inferences  of  &ct),  it  was 
found  that  "the  defendants,  in  doing 
what  they  did,  acted  in  the  bona  fide 
belief  that  they  were  acting  under  the 
powers  given  them  by  their  act  of  1864 
and  the  acts  incorporated  Uierewith;" 
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that  they  were  not  gulty  of  any  n^li- 
genoe  in  the  mode  of  laying  down  uie 
mooring  andiors ;  but  that  they  "  were 
ffoilty  of  negligence  in  not  placing  a 
buoy  of  sufficient  size  and  dlmeneionB 
oyer  the  anchor  to  resist  the  corrent  of 
the  ebb  and  flow  of  the  tides,  so  as 
properly  and  efficiently  to  indicate  the 
position  of  the  anchor  Delow:" 

SeUf  that  the  board  were  authorised 
by  the  Wallasey  Act  of  18«4  in  con- 
strueting  and  placing  the  pier,  landing- 
sltags,  and  anchors  where  tney  did ;  and 
that,  upon  the  finding  of  the  arbitrator, 
they  had  been  ffuilty  of  negligence  In 
not  sufficiently  buoying  the  anchor  so 
as  at  all  times  of  the  tide  to  indicate 
to  persons  narigating  the  riyer  the  spot 
where  It  lay ;  but  that  they  were  enti- 
tled to  a  notice  of  action  under  s.  189 
of  the  PubUo  Health  Act,  1848,— that 
proyislon  being  brought  down  and  made 
applicable  to  &e  WiShMey  Act  of  1864 
by  8.  S  of  that  act;  and  the  omission 
sufficiently  to  buoy  the  anchor  beinff 
"  an  act  done^  by  them  with  a  bonajide 
belief  that  they  were  exercising  the 
powers  conferred  upon  them  by  the  last- 
mentioned  act.  MUjfe  y.  WaUaaey 
Local  Board,  889 

8.  On  the  approach  of  a  train  to  a  station, 
a  porter  called  out  the  name  of  the  sta- 
tion and  the  train  was  brought  to  a 
standstill  Hearing  carriage-doors  open- 
ing and  shutting,  and  seeing  a  person 
alight  from  the  next  carriage,  the  plain- 
tiff (a  season-ticket  holder  accustomed 
to  stop  Uiere)  stepped  out  of  a  carriage ; 
but,  the  carriage  in  which  he  was  hav- 
ing overshot  the  platform,  he  fell  on  to 
the  embankment  and  was  hurt.  It  was 
night,  and  there  was  no  light  near  the 
spot,  and  no  caution  was  given,  nor 
anything  done  to  intimate  that  the  stop- 
page was  a  temporary  one  only,  or  that 
the  driver  intended  to  back  the  train: 

Heldf — upon  a  reservation  in  which 
it  was  agreed  that  tlie  court  should  *'  be 
at  liberty  to  draw  inferences  both  as  to 
negligence  by  the  defendants  and  want 
of  reasonable  care  of  the  plaintiff,  and 
upon  the  facts  generally,"— ^that  there 
was  evidence  from  which  a  jury  might 
reasonably  find  negligence  on  the  part 
of  the  company's  servants,  and  no  evi- 
dence of  contributory  negligence  on  the 
part  of  the  plaintiff.  WeU^r  v.  Londori, 
etc  441 

9.  The  defendants'  mines  adjoined  and 
communicated  wibh  the  plaintiff's ;  and 


in  the  surface  of  the  defendants  land 
were  certain  hollows  and  openings, 
partly  caused  by  and  partly  made  to 
kcilitate  the  defendants*  workingR. 
Across  the  surface  of  their  land  there 
ran  a  watercourse,  which,  in  the  year 
1886,  was  diverted  by  them  into  an- 
other channel  In  November,  1871,  the 
banks  of  the  waterooiose  (which  were 
sufficient  for  all  (H-dinary  occasions) 
burst  in  conseouence  of  exceptionally 
heavy  rains,  and  the  water  eec^jed  into 
and  accumulated  in  the  hollows  and 
opemngs,  where  the  rains  had  already 
caused  an  unusual  amount  of  water  to 
collect,  and  thence  by  fissures  and  cracks 
passed  into  the  defendants',  and  so  into 
the  plaintiff's,  mines.  If  the  land  had 
been  in  its  natural  condition  the  water 
wonld  have  spread  itself  over  the  sur- 
face and  have  been  innocuous.  The 
defendants  were  not  guilty  of  any  aetoai 
negligence  in  the  management  of  their 


At  the  trial  of  an  action  brought  by 
the  plaintiff  to  recover  the  damage  he 
had  sustained,  the  learned  judge  di- 
rected a  verdict  for  the  plain1i£^  hold- 
ing that  the  case  was  governed  by 
FUiehtr  v.  HytanA  (Law  Rep.,  8  H.  L., 
880)  and  that  the  defiendanta  were  ab- 
solutely liable;  and  rejecting  evidence 
offered  by  the  defendants  that  ey&ry 
reasonable  precaution  had  been  taken 
to  ruard  against  ordinary  emerraicies: 

SMd  (reversing  the  judgment  of  the 
court  bcttow),  that  the  case  was  not  be- 
yond all  question  governed  by  FUbAtr 
V.  I^fUmdi  (Law  Rep.,  8  H.  L.,  880),  that 
the  water  coming  from  the  natural  over- 
flow and  that  coming  from  the  diver- 
sion of  the  watercourse  might  posably 
admit  of  different  considerations ;  tliat 
if  the  evidence  tendered  had  been  re- 
ceived, there  might  have  been  questions 
for  the  jury,  and  that  under  all  the 
circumstances  there  ought  to  be  a  new 
trial 

10.  The  opinion  of  the  jury  at  such  trial 
ought  to  be  taken  as  to  whether  what 
was  done  by  the  defendants  was  done  by 
them  in  the  ordinary,  reasonable,  and 
proper  mode  of  working  the  mine. 
Smith  V  FUteker,  510 

11.  The  plaintiffs,  colliery  owners,  had  a 
sidinff  adjoining  tiie  defendants'  line, 
which  was  crowed  by  a  bridge,  and  on 
to  which  the  defendants  were  in  the 
habit  of  oonveying  the  plaintiffs'  trucks 
from  their  line,  the  plain tifis  removing 
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them  thence  as  they  thouffht  fit  The 
defendants  brought  on  to  the  phiintiflfo' 
riding  and  left  there,  after  working 
honrs,  tmcks  of  the  plaintiife,  one  of 
which  was  loaded  with  a  broken  truck 
to  sach  a  heieht  that  it  would  not  pass 
under  the  bridge.  More  than  twenty- 
four  hours  afterwards,  but  before  work 
was  resumed  at  plaintifly  works,  the 
defendants,  after  dark,  pushed  on  to  the 
riding  other  trucks  of  the  plaintiffs, 
and  pushed  the  loaded  truck  up  to  the 
bridge,  by  which  means  the  train  of 
trucks  was  arrested.  The  defendants' 
servants,  not  being  aware  of  the  cause 
of  the  obstruction,  pushed  the  train  of 
trucks  forward  with  so  much  force  that 
the  loaded  truck  knocked  down  the 
bridge.  In  an  action  for  the  damage  so 
done,  the  jury  haying  found  that  the 
plaintiffs  were  guilty  of  contributory 
negligence  in  not  removing  the  loaded 
truck: 

^dtf,  that  there  was  no  evidence  of 
contributory  negligence  to  go  to  the 
jury.    RoMey  v.  London,  Oc.  516 

j9^  AninaALTT,  666,  660,  663. 
CABKms,  661. 
Chartbr  Partt,  288. 
CoLUSiov,  242,  261, 640, 652,  669,  674. 
OuxwAL  Law,  689. 
Daxaoxs,  887. 
DisoovsRT,  884. 
Minis,  88. 


NEGOTIABLE  INSTRUMENT. 
See  Bill  or  Lading,  209. 

NEW  TRIAL. 
See  Iflsui,  52. 

NEXT  FRIEND. 
See  Lunatic,  918. 

NOTICE. 
1.  Of  a  paper  is  of  its  contents  and  of  all 


its  terms  and  conditions.    PMUweY. 
Miller.  490 

2.  C.  and  B.,  tenants  in  common  in  fee,  in 
equal  shares,  of  a  messuage  and  premi- 
ses, entered  into  partnership,  and  it  was 
affreed  by  the  articles  that  Uiis  property 
should  be  partnership  assets;  and  it 
became  the  place  where  the  buriness  of 
the  firm  was  carried  on.  After  this  B. 
made  a  legal  mortgage  in  fee  of  one 
moiety  to  secure  his  private  debt  to  a 
person  who  knew  that  the  property  was 
the  place  of  business  of  the  firm.  Some 
years  afterwards  B.  absconded,  and  G. 
was  obliged  to  pay  the  debts  of  the 
firm,  all  of  which  liad  been  contracted 
since  the  mortgage,  and  a  large  balance 
thus  became  due  to  him : 

ffeld,  that  as  the  moHgasee,  when  he 
took  his  security,  knew  that  the  firm 
was  in  possesrion  of  the  property,  he 
had  constructive  notice  of  the  title  of 
the  partnership,  jind  that  his  claim  must 
be  postponed  to  that  of  C;  and  that  the 
circumstance  of  the  debts  paid  by  G. 
havinff  been  incurred  rincethe  mort- 
gage did  not  affect  the  case.  Cawander 
y.  AUleeL  748 

See  Banuhjftct,  988. 
Bill  or  Lading,  209. 
Carbdebs,  518. 
Landlord  and  Tenant,  454. 
Mastsb  and  Ssevant,  507. 
Nbqugknon,  889. 


OFFICERS. 
See  NxGUGENcs,  889. 

ONUS  PROBAND! 

See  Bankruptct,  988. 
Fraud,  180. 
IssuR,  62. 

OWNER. 
See  Nkoliosnoe,  298. 
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PAREITT  AND  OHILD. 

See  Cbxldekn,  616. 

PAROL  EVID'ENCE. 
See  Fesubt,  619, 

PARTIES. 

See  LuifATio,  918. 

Stookhou>bui,  906. 

PARTNERSHIP. 

1.  Five  contractora  jointljr  oontncted  to 
baild  a  harbor,  the  bmlding  of  which 
would  take  at  least  fire  years.  Soon 
afterwards  one  of  the  contractors  died : 

Hdd,  that  his  estate  was  entitled  to 
share  in  the  profits  of  the  contract ;  and 
that  tiiose  profits  were  to  be  the  actual 
profits  ascertained  when  the  contract 
was  completed,  and  not  by  valuation  or 
by  sale  of  the  contract. 

2.  The  deceased  contractor  named  in  his 
will  three  executors.  Before  the  will 
was  proTed,  the  four  other  contractors 
signed  an  agreement,  in  which  they, 
and  also  the  executors  of  the  will,  were 
the  parties,  a  blank  being^left  for  the 
names  of  the  executors.  The  will  was 
afterwards  proved  by  two  only  of  the 
executors,  and  those  two  executors  then 
signed  the  agreement : 

HM,  OB  the  construction  of  the  agree- 
ment, that,  though  signed  by  two  only 
of  the  executors,  it  was  binding  on  the 
other  contractors : 

8.  Hdd^  also,  that  no  regard  could  be 
paid  to  evidence  that  the  other  contrac- 
tors expected  the  concurrence  of  the 
third  executor,  and  would  not  have  en- 
tered into  the  agreement  if  they  had 
been  aware  that  he  would  renounce. 
McClcany.  Kewiard.  893 


PAUPERS. 

1.  By  43  Elic  o.  2,  s.  7,  the  Csdier  and 
grand&ther,  and  the  mother  and  grand- 
mother, and  the  children  of  evary  poor 
.  .  .  person,  .  .  .  being  of  sofficient 
ability,  shall,  at  their  own  chaiges,  re- 
lieve and  maintain  every  soch  poor 
person: 

Held,  that  the  word  "diildren"  does 
not  include  srandcfaildren ;  and  that  a 
grandchild  is  not  liable  for  the  i 
tenance  of  his  grandbther. 

JfdWNI. 


See  Ik  pobxa  Tavtwub,  197, 


PAYMENT. 

See  MoRTQAOB,  182. 

PBlNCff  AL  AND  SUBBTT,  208. 


PENALTY. 
See  Dakagbs,  428,  481  note, 

PERFORMANCE. 

See  AsntnLAJLTY,  280. 

SpEoino  Pkrfoebaiicb,  36. 

PHOTOGRAPHIC  COPIES. 
See  EzmnTa,  481. 

PHYSICIAN. 
See  CBmcf  AL  Law,  689. 

PILOT. 

See  Collision,  640,  668. 
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PIRACY. 
iSm  EzntAMTioif,  148. 

PLEADING. 

1.  Where  the  declaratkm  shows  substan- 
tially a  contract,  and  a  tender  in  com- 
pliance with  it,  the  plaintiff  is  not 
estopped  from  contending  for  the  true 
interpretation  of  the  contract  by  the 
fact  tnat  he  has  also  set  oat  in  his  dec- 
laration an  alternatiye  case  of  a  tender 

.  which  would  not  have  been  a  oompli- 
ance.    MeCkmneU  t.  Murphy,  164 

2.  A  defendant  in  a  redemption  suit,  who 
admits  that  the  plaintiff  is  entitled  to  a 
decree,  cannot  refuse  to  set  out  in  his 
answer  his  accounts  as  mortga^.  The 
rule  as  to  answeoring  apidicable  to  re- 
demption suits  is  the  same  as  for  any 
other  suits  for  accounts.  JSlmer  v. 
Crea$y,  786 

See  Specific  Pskfobmanok,  261. 


POOR  PERSON. 

See  In  Forma  Pauperis,  787. 
Paupers,  886. 


PRACTICE. 

See  Exhibits,  481. 
Issue,  62. 


PRESUMPTION. 
/S^  Death,  627. 

SPEdnO  PERrORMAKCE,  86. 


IRINCIPAL  AND  AGENT. 

1.  The  rale  that  an  nndisclneed  principal 
may  ue  and  be  sued  upon  mercantile 
contracts  made  by  an  agent  in  his  own 


name,  subject  to  any  defences  or  equi 
ties  whicjti  without  notice  may  exist 
agidnst  the  agent,  is  applicable  to  poli- 
cies of  marine  insurance  ondar  the  Ca- 
nadian as  well  as  under  the  English  law. 
Browning  v.  Provincial,  etc.  217 

Bee  CRDfisrAL  Law,  861. 
Fraud,  864. 
Frauds,  Statute  or,  816. 


PRINCIPAL  AND  SURETY. 

1.  A.  drew  a  bUl  on  B.,  which  B.  accepted. 
C.  became  the  holder  for  yalne. 

Before  due  date  it  was  agreed  between 

A.  and  C.  (A.  assurins  0.  of  B.'s  concur- 
rence) that  the  bill  £ould  be  renewed; 
and  C.  gave  to  A.  a  check  on  G.  for  the 
amount  of  the  bill,  to  the  intent  that  B. 
should  be  placed  in  funds  to  meet  the 
original  bill,  and  should  thereupon  ac- 
cept the  renewed  bill. 

A.  sent  the  new  bill  to  B.  for  accept- 
ance,  and  also  sent  him  the  check,  and 

B.  knew  the  purposes  for  which  both 
were  sent. 

B.  cashed  the  check  and  paid  the  first 
bill,  but  refused  to  accept  the  second : 

Hdd,  that  B.  had  no  right  so  to  ap- 
propriate  the  check  without  accepting 
thel>m: 

2.  Hdd,  also,  that  the  agreement  between 
A.  and  C.  did  not  release  B.  Irom  his 
suretyship  as  acceptor  of  the  first  bUl. 
Torrance  v.  Bajik,  etc,  208 

See  Stockhou>er8,  824. 


PRIVILEGED  COMMUNICATION. 
See  LnncL,  628. 

PROFITS. 
See  Partnership,  898. 


PROSPECTUa 
See  Directors,  1. 
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BAILWAT  COMPANIES. 

Bee  Cabuem. 
Damagm,  887. 
-  Nmlmbkob,  441. 


BATmCATION. 
See  Fkaud,  180. 

RECORDS. 
See  Exhibits,  481. 

REDEMPTION. 
Bee  Plkadctg,  786. 


RELEASE. 
Bee  Bakkeottot,  416. 

REMAINDER. 
Bee  Will,  716. 

RENEWAL  NOTE. 

1.  A  renewal  note  is  secored  by  a  mort- 
gage giyen  to  secure  the  original  in- 
debte&ees.    FmtUM,  v.  Blaekteood,   182 


RENEWAL  AGREEMENT  FOR. 
Bee  Pkincipal  aitd  Svrstt,  208. 


INDEX. 

RENUNCUTION. 
Bee  ExsomoBs  axd  AjManmMoiMA,  621 

RESCISSION. 
Bee  Fbaud,  180. 

RESTITDTION. 
Bee  CsDiaiAL  Law,  606,  608. 


REVENUE. 
Bee  Ctotoiib^  68. 

REVIVOR. 
Bee  DiBBOTOBS,  1. 

ROBBERY. 
Bee  EzTEADinoK,  148. 

8 

SALE. 

1.  A.  M.,  on  behalf  of  the  firm  <rf  M.  ^ 
Co.,  merchants,  in  Q.,  of  which  be 
was  a  member,  entered  into  the  fbUow- 
ing  contract  with  R.  M. : 

"  R  M.  sells,  and  Messrs.  M.  d  Co. 
buy,  all  of  the  spars  mannfM^nred  by 
R.  M.,  say  about  600  red  pine  spsrs, 
averaging  by  caller's  measorement  is 
Q.,  16  inches,  at  the  snm  at,  Ae.,  deliT- 
ered  free  of  charge  in  Q.  The  above 
spars  will  be  ont  of  the  lot  mannfio- 
tnred  by  J.  B.,  the  lengths  of  which, 
according  to  his  specification,  I  am 
satisfied  with." 
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The  lot  mann&Gtared  by  J.  B.  wm 
found  to  consist  of  608  spars,  of  which 
only  496  averaged  16  inchee : 

Hdd^  upon  the  construction  of  the 
contract,  that  M.  A  Co.  were  bound  to 
accept  the  496  spars  at  the  rate  agreed 
on,  the  words,  "  say  about  600  red  pine 
spars,"  beioe  words  of  expectation  and 
estimate  only,  and  not  amounting  to  a 
warranty.     MeCtrnmeU  y.  Murphy,  164 

Bee  Teovkb,  606. 

Yknoor  and  Pubchaber,  490. 


SALVAGE. 
See  Admiralty,  666,  660. 


SATISFACTION. 
Bee  Bankruftot,  416. 


SECURITY. 

Bee  MoRTOAQB,  18S. 
Rbnswal  Notb,  182. 


SET-OFF. 
Bee  Bankruftot,  878. 


SETTLEMENT. 

.  In  a  marriaffe  settlement  a  covenant  to 
settle  the  wue's  after-acquired  property 
will,  in  the  absence  of  expressions  wow- 
ing a  contrary  intention,  be  construed 
as  applying  only  to  property  acquired 
during  the  ooverture,  although  the 
words  "  during  the  said  intended  cover- 
ture"   are    omitted.      MaUer  of  Ed- 

760 

Bee  Costs,  620. 


SHERIFF. 

1.  In  an  action  against  the  sheriff  for  a 
false  return  of  n^Ua  bona  to  plaintiff's 
writ  otJL  fa,  for  £126,  it  appeeured  that 
the  defendant  had  not  levied  at  all. 
There  were  goods  of  the  execution 
debtor  of  the  value  of  £60  upon  which 
he  might  have  levied.  There  were  two 
write  of  fl,  fa,  asainst  the  execution 
debtor  for  more  uan  £60  lodged  with 
the  sheriff  prior  to  the  plaintiff's  writ; 
but  these  prior  writs  were  proved  to  be 
fraudulent  as  against  creditors;  the 
sheriff  had,  however,  no  information  as 
to  this: 

Bdd,  that  Uie  plaintiff  was  entitied 
to  recover  the  £60;  that  it  was  the 
sheriff's  duty  to  have  levied,  and  the 
plaintiff  might  then  have  disputed  the 
validity  of  the  prior  writs,  and  so  ob- 
tained the  proceeds  of  the  levy.  Den- 
nu  V.  Wheiham,  880,  888  note. 

Bee  Landlord  and  Trnant,  874. 


SHIFTING  CLAUSE. 
Bee  Will,  842. 

SHIPPING. 
Bee  Adioraltt. 

SLANDER 

.  A  statement  false  and  malicious,  but 
not  in  itself  defamatory,  made  by  one 
person  in  regard  to  another,  whereby 
that  other  may  probably  under  some 
circumstances,  and  at  the  hands  of  some 
persons,  suffer  damage,  will  not,  even 
though  damaffo  has  resulted  in  fact, 
support  an  action  for  deiunation. 

2.  A  declaration  aUmd  that  the  defen- 
dant  falsely  and  maSciously  spoke  of  the 
plaintiff,  a  working  stone-mason,  *'  He 
was  the  ringleader  of  the  nine  hours 
system,"  and  "  He  has  ruined  the  town 
by  bringing  about  the  nine  hours  sys- 
tem," and  "He  has  stopped  several 
good  jobs  from  being  carried  out,  by 
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being  the  ringleader  of  the  system  at 
L.,"  whereby  the  plaintiff  was  pre- 
Tented  from  obtaining  employment  in 
his  trade  at  L. : 

Held,  that,  the  words  not  being  in 
themselves  defamatory,  nor  connected 
by  averment  or  by  implication  with  the 
plaintiff's  trade,  and  the  alleged  dam- 
age not  being  the  nataitd  or  reasonable 
consequence  of  the  speakinfi^  of  them, 
the  action  Could  not  be  snstamed.  Mil- 
lar V.  DaM,  4«4 


SLAVE  SHIP. 
8e$'&mLhs>rnxM,  148. 


SMUGGLING. 
Sm  Customs,  68. 

SPECIAL  DAMAGES. 
See  Slandbe,  484. 

SPECIFIC  PERFORMANCE. 

1.  A  decree  fbr  specific  performance  of  a 
contract  cannot  be  accompanied  by  di- 
recting an  inquiry  whether  a  matter 
which  was  a  consideration  for  enter- 
ing into  the  contract  has  been,  or  can 
be,  properly  performed. 

i.  Where  a  suit  is  instituted  for  specific 
performance  of  a  contract,  and  tne  de- 
fence set  up  is,  that  the  contract  was 
made  in  consideration  of  certain  prom- 
ises which  the  plaintiff  had  not  fulfilled, 
a  delay  to  defeat  that  defence  must  be 
such  as  amounts  to  an  aoquieecence  in 
the  non-fulfilment  of  the  alleged  prom- 
isee. 

8.  Where  the  subject  of  the  contract  was 
an  agreement  to  take  the  lease  of  a 
house,  and  the  proposed  tenant  went 
into  possession  at  once,  and  occupied 
for  two  years,  but,  while  continuing  in 


occupation,  from  time  to  time  called  oq 
the  landlord  to  fulfil  promises  which 
the  tenant  alleged  to  nave  been  the 
inducement  for  the  contract,  and  paid 
rent,  but  always  paid  it  under  protest: 
Held,  that  these  circomstaaees  did  not 
amount  to  such  acquiescence  as  to  pre- 
vent the  tenant  from  ultimately  refos- 
ing  to  perform  the  contract,  but  that 
the  paymenta  were  to  be  treated  as 
merely  made  in  respect  of  the  actual 
use  and  occupation,  and  in  no  other 
character. 

4.  Per  LoED  CHSLMsroED:  The  ezerdee 
of  the  jurisdiction  of  equity  aa  to  en- 
forcing specific  performance  of  agree- 
ments, is  not  a  matter  of  right  in  the 
party  seeking  relief,  but  of  discretion  in 
the  court 

6.  Per  Lo&D  CAimm:  The  law  impKee 
that  a  person  who  takes  posseasion  of 
premises  before  the  agreed  works  to 
render  them  fit  for  occupation  are  at  an 
end,  does  so  without  prejudioe  to  hia 
rights  under  the  agreement. 

6.  A.  was  the  owner  of  some  land,  on 
which  he  was  about  to  erect  build- 
ings, B.  wished  to  have  cellars  there  for 
wine  vaults.  A.  promised  that  they 
should  be  made  dry,  but  would  not  in- 
troduce that  promise  into  the  written 
agreement  B.,  however,  confiding  in 
the  promise,  signed  the  agreenient,  by 
which  he  undertook  to  accept  from  A. 
a  lease  of  the  vaults  for  a  certain  tena 
and  at  a  certain  rent  B.  waa  to  pay 
down  £100,  and  was  to  pay  anothc^ 
£100  on  the  execution  of  the  lease.  K 
paid  the  first  £100,  and,  fbr  his  own 
convenience,  before  the  day  fixed,  took 
possession  of  the  vaults,  and  placed 
therein  a  lai^  quantity  of  wine,  but 
soon  complauked  that  the  vaults  had 
not  been  made  dry.  These  complaints 
he  constantly  renewed,  and  every  time 
he  paid  the  rent  paid  it  under  protest; 
and,  finally,  after  more  than  two  years^ 
actual  occupation  of  the  cellars,  refiased 
to  sign  the  lease  on  the  sround  that  the 
cellars  had  not  been  made  fit  for  his  oc- 
cupation, and  he  did  not  pay  the  second 
sum  of  £100,  but  removed  his  stock  of 
wines  to  another  place.  On  a  bill  for 
specific  performance,  the  court  below 
granted  a  decree  against  B.,  but  ac- 
companied it  with  a  direction  that 
there  should  be  an  inquiry  whether  a 
certain  thing  suggested  by  B.  in  the 
course  of  the  long  correspondence  be- 
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iween  the  parties,  bat  negleoted  by  A., 
ghonld  not  be  done: 

Bdd,  that  the  decree  in  this  form  wu 
erroneoos: 

7.  HMt  alao,  that  the  taking  poeeeflslon 
of  tiie  vaults  and  the  payment  of  the 
rent,  which  payment  moet  be  attributed 
to  the  actual  use  and  occupation  of  the 
premises,  did  not  prevent  B.  from  set- 
ting up  ae  a  defence  the  non-perform- 
anee  of  the  promise  which  had  been  the 
inducement  to  the  contract 

g  Hdd,  also,  that  as  there  had  been 
delay  on  both  sides,  though  the  plain- 
tiff's bill  ought  to  be  disn3ssed,  it  must 
be  dismissed  without  odsts.    Lamar^  v. 

9*  Though  the  Supreme  Court  of  Gib- 
raltar may  be  bouid,  in  administerlnii^ 
law,  to  follow  the  principles  which 
govern  Snglish  courts  of  law,  and,  in 
administering  equity,  to  follow  the  prin- 
ciples whieh  govern  English  courts  of 
equity,  yet,  where  a  suit  for  specific 
perfonnanoe  is  commenced  before  it, 
and  it  is  found  that  the  plaintiff  ouffht 
not  to  have  taken  prooeeoings  in  equUy, 
but  at  law,  for  damages  in  respect  of 
a  breach  of  contract,  the  court  may, 
amwHJing  tha  pleadings  if  necessary, 
conttnne  the  case  as  if  £e  plaintiff  had 
brought  an  action  for  damages. 

10.  A  Gibraltar  firm  entered  into  a  con- 
tract with  A.  B.,(tfAlgedras,  in  Spain, 
in  consideration  of  certain  property  nav- 
ing  been  transferred  to  ttiem,  to  open 
a  credit  in  his  fovor  to  the  extent  of 
$9,i00,  and  to  honor  his  drafts  to  that 
amount.  After  advancing  him  some 
sums  of  money,  they  refuMd  to  accept 
a  bill  for  $1,000  drawn  upon  them  by 
him,  and  subsequently  refused  to  make 
any  further  advancee.  Proceedings  in 
equitv  were  thereupon  commenced  by 
hmi  in  the  Supreme  Court  of  Gibraltar 
to  enforce  a  specific  performance  of  the 
contract,  and  to  obtain  an  award  of 
damages  under  the  21  dk  sa  Vict  c.  87, 
for  the  non-performance  of  the  contract : 
iTsU,  that  a  court  of  equity  will  not 
decree  the  specific  performance  of  a 
mere  agreement  to  advance  money. 
Moreover,  that  that  being  so,  it  has  no 
Jurisdiction  to  award  damages.  How- 
ever, the  court  of  Gibraltar  miffhthave 
proceeded  with  the  case  as  S  it  had 
been  commenced  as  an  action  at  law. 

8  Eng  Rep.]  123 


11.  On  its  being  contended  that  the  cause 
of  action  would  be  merely  the  breach 
of  an  agreement  to  pay  a  sum  of  money, 
and  that  accordingly  nothing  could  be 
recovered  by  way  of  damage  but  the 
principal  money  contracted  to  be  paid 
and  interest,  it  was 

i7eU,  that,  inasmuch  as  the  contract 
was  a  special  one,  whereby  the  firm 
became  Dound  to  honor,  out  of  moneys 
agreed  to  be  placed  by  them  to  his 
(^edit,  the  drafts  of  A.  B.  up  to  a  certain 
amount,  he  was  entitled  to  eeneral  and 
substantial  damages  for  the  oreach  of  it 

18.  On  its  being  questioned  whether  the 
court  of  Gibraltar  had  jurisdiction  in 
the  case,  it  was 

Bdiy  that  it  had  jurisdiction.  LaanM 
V.  (hiT€i^.  868 

18.  A  railway  company  agreed  for  val- 
uable consideration  with  a  landowner 
to  ereet,  construct,  and  fit  up  a  station 
on  certain  lands  which  they  nad  bought 
from  him.  The  agreement  contained 
no  further  descripaon  of  the  station, 
nor  any  stipulations  as  to  the  use  of  it 
The  company  having  reftised  to  erect  a 
stalion  in  the  specified  place,  and  sub- 
stituted one  at  a  distance  of  two  miles : 
EM  (affirming  the  decision  of  Awm, 
V.C.),  that  the  case  was  one  in  which 
Justice  could  be  better  done  by  an  in- 
quiry as  to  damages  than  by  a  decree 
for  specific  performance.  WiJttom  v. 
NmihampUmt  tie  866 

14.  A  railway  companv  having  refused  to 
allow  the  plalntifis  to  run  engines  and 
carriages  over  part  of  their  line  under 
the  powers  of  the  Ridlway  Clauses  Act, 
1846,  s.  92,  tiie  plaintiffi  filed  tiieir  bill 
for  an  iigunction  to  restndn  the  com- 
pany from  preventing  their  exercise  of 
ihe  right: 

BM  (affirming  the  decision  of  HaU, 
y.C),  that,  inasmuch  as  the  plaintiffs 
could  not  run  over  the  line  unless  the 
points  and  signals  on  the  line  were  prop- 
erly worked  bv  the  rulway  company, 
this  court  could  not  grant  relief,  as  It 
does  not  order  the  performance  of  a 
continuous  act  like  working  slj^nals,  the 
doins  of  which  requires  contmuous  at- 
tent^n,  and  cannot  be  seen  to  by  the 
court  PouttU,  tU.,  V.  Taff  Vale,  etc.  888 

See  CovxxANT,  261. 
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STATUTES. 

Bei  CoBToaAnov,  909. 
CmncuiAi.  Law,  601. 


STATUTORT  DUTY. 
Set  Caabibss,  661. 

STOCKHOLDERS. 

1  The  plaintiff,  a  holder  of  certain  shares 
in  a  lunited  company,  transferred  them 
to  the  defendant,  who  transferred  them 
to  M.  The  company  was  ordered  to  be 
wound  up,  and  a  call  of  £40  a  share  was 
made  on  the  contributories  In  Class  A., 
being  the  existing  members,  amongst 
whom  M.  was  pUoed ;  these,  including 
M.,  being  unable  to  pay,  the  plaintiff 
and  defendant  were  placed  upon  the 
list  of  contributories  in  Class  B. ,  as  past 
members,  under  s.  88  of  the  Companies 
Act,  1862;  and  the  defendant  was  or- 
dered in  March,  1869,  to  pay  a  call  of 
£40  per  share,  The  defendant  had  exe- 
cuted a  deed  pf  inspectorship  under 
g,  192  of  the  Bankruptcy  Act,  1861, 
which  was  duly  registered  in  Decem- 
ber, 1867,  The  Uouidator  of  the  com- 
pany proved  for  tne  an^ount  of  calls 
against  the  defendant's  estate,  but  no 
part  was  paid ;  and  the  plaintiff  having 
paid  a  sum  in  compromise  of  the  money 
remaining  due  on  the  shares,  sued  the 
defendant  for  the  amount : 

Hdd^  affirming  the  judgment  of  the 
Court  of  Queeirs  Bench,  that  the  de- 
fendant was  liable  to  indemnify  the 
Slainliff  against  calls  made  after  the 
efendant  nad  transferred  his  interest 
to  M. ;  and  that  the  claim  of  the  ^lain- 
tiff  vaa  not  provable  under'  s.  lo8  of 
the  bankruptcy  Act,  1861,  and  the  de- 
fendant's deed  therefore  afforded  no 
KiUock  s.  Bniho9f9i.  824 


%,  By  an  agreement  between  two  com- 
papies,  one  company  was  to  buy  the 
business  of  the  other  company,  the  con- 
sideration to  be  paid  in  shares  of  the 
buying  company,  to  be  issued  to  the 
selling  company  and  divided  amongst 
iU  shareholders.  Resolutions  approv- 
ing of  this  agreement  and  also  author- 


ising the  creation  of  the  requisite  new 
sharas  (all  the  sharea  anthorued  by  die 
articles  of  association  having  been 
already  iasiied)  were  passed  at  one  ex- 
traordinary goieral  meeting  of  the  b«y- 
Ing  oompan^,  and  were  confirmed  at  a 
seoood  meeting.  A  latge  majority  of 
the  shareholden  of  the  selling  ooinpany 
assented  to  the  agreement,  and  appUed 
for  and  received  what  pniported  to  be 
new  shares  of  the  baying  eompaay. 
Certahi  diasentieDt  shai^ioldera^  how- 
ever,  filed  a  bill  in  chancery  aod  ob- 
tained a  deeiaion  from  OUEud,  Y.C, 
that  the  agreement  waa  void.  These 
shareholders  were  afterwarda,  by  way 
of  compromise,  paid  a  sum  of  money  by 
the  official  tiquldalor  of  the  boymg 
company,  then  in  liquidataom,  and  the 
auit  in  dianoery  was  stayed.  Certain 
former  shareholdors  of  tlie  aeifiag  com- 
pany,  holders  of  what  purported  to  be 
new  shares  in  the  boy  ii^  eompaiiy,  then 
M>plied  to  be  repaia  the  money  which 
they  had  paid  to  the  baying  company 
for  premiuhi  and  on  cafla  open  tlieir 
sharas: 

Hdd,  that  m  the  baying  company 
did  really  acqoire  (by  a  tttle  which, 
thooffh  oriffinaily  defective  aa  against 
the  masentlent  Bnareholders,  had  been 
in  the  end  confirmed)  the  pruperty  of 
tlM  selling  compaDV,  and  aa  tlie  almrea 
were  issued  homaikU,  tlie  hoidera  of  the 
new  sharsa  ooahi  not  now  repudiate 
them: 


'<,  umn  ine  oirooiorB  m  a  onmpawy, 

a  reeolutioQ  to  Inoreaae  tliecapttu 

company  by  the  lasoe  of  new 

•  haa  Men  approved  of  by  two 


8.  Hdd,  that  the  directors  of  a  oompmiy, 
after  a  reeolutioQ  to  I 
of 

sharsa 

meetings,  according  to  aecta.  50  and  ftl 
of  the  Companies  Act»  1862,  can  proceed 
to  lasoe  the  shares;  and  tliat  it  ia  not 
necessary,  under  sect.  12,  to  have  the 
articles  varied  at  two  meetinga  and  the 
Issue  of  the  shares  anthoriaed  by  two 
other  meetings. 

4.  The  buying  company  had  brought 
against  one  3  the  holders  of  new  shM«s 
an  action  to  recover .  caUa,  in  which 
action  Judgment  had  been  g^ven  for  the 
defendant: 

Jfdd,  that  the  iudgment  waa  coodn- 
sive;  and  that  this  holder  of  shares 
must  be  repaid  what  he  had  paid  tor 
premium  and  calls  on  the  sharea.  Oamp-^ 
Mt$  Out.  678 

6.  A  company  may  by  special  resolution 
vary  its  articles  so  as  to  give  itself 
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power  toaooept  surrendeTs  of  old  shares 
in  exchange  for  new. 

6.  Two  thousand  £10  shares  in  a  com- 
pany had  been  issned,  of  which  001 
(called  X  shares)  had  been  folly  paid 
up,  and  on  the  other  1,099  (called  A 
shares)  £2  lOt.  per  share  had  been  paid. 
Spedal  reeolations  were  duly  passed 
that  the  X  shares  should  be  cancelled, 
and  two  shares  of  £10  each,  with  X6 
per  share  paid  thereon,  siven  in  lien 
of  each,  and  that  the  A  diares  should 
be  cancdled  and  one  share  of  £10,  with 
£5  paid,  be  given  in  lien  of  every  two 
of  them.  These  resolutions  were  as- 
sented to  by  all  the  shareholders  and 
duly  registered,  and  the  shareholders 
generally  accepted  in  lieu  of  thinr  old 
shares  shares  (which  were  called  in  the 
proceedings  B  shares)  with  £6  each 
paid.  T.,  a  holder  of  A  shares,  having 
thus  accepted  B  sharea,  sold  and  trans- 
ferred them,  and  in  the  annual  lists  sent 
to  the  Registrar  was  treated  as  having 
then  oeaMd  to  be  a  member.    About 

.  seven  years  after  the  passing  of  the 
resolnuons  the  company  was  ordeM 
to  be  wound  up,  and  the  liquidator 
pUused  on  the  list  of  cootributories  the 
name  of  T.,  and  also  the  names  of  all 
the  other  persons  who  at  the  passing 
of  the  resolutions  were  holders  of  A 
sharcs,  as  well  as  the  names  of  the  per- 
sons who  had  beoont  holders  of  the  B 
shares  given  in  lien  of  them : 

iSUtf  (affirming  the  order  of  the  Ylce- 
Chancellor  of  &e  County  Palatine  of 
Lancaster),  that  T.'s  name  must  be  re- 
moved from  the  list,  for  that  the  resolu- 
tions ought  to  be  construed  not  as  pur- 
porting to  oblige  all  the  shareholders 
to  aocept  B  shares  in  lieu  of  their  old 
shares,  but  only  as  empowering  the 
directors  to  effect  such  exchange  with 
all  shareholders  who  wished  it,  and  that 
so  construed  the  resolutions  were  not 
uUra  vtrei,  but  were  ^fliBctual  as  spedal 
resolutions  altering  the  articles  of  asso- 
ciation, and  that  a  surrender  of  the  old 
shares  made  in  pursuance  of  them  was 
valid.     TeaadaU$  C<m,  722 

7.  M.  subscribed  the  memorandum  of  a 
company  in  November,  1866,  for  100 
£10  shares,  and  became  a  director  and 
churman.  The  100  shares  were  regis- 
tered in  his  name  before  March,  1866. 
On  the  Ist  of  March,  1866,  he  signed  a 
written  agreement  to  sell  certain  land 
to  the  company  for  £1,000,  and  he  after- 
wards conveyed    it  to  the  company, 


signing  the  usual  receipt  for  the  pur- 
chase-money. It  did  not  appear  that 
any  money  was  ever  paid  to  him,  but 
his  shares  were  treated  as  ftiUy  paid  up. 
At  a  meeting  of  the  company  on  the 
28th  of  March,  1866,  the  directors  stated 
that  they  had  bought  property  on  ad- 
vantageous terms,  the  vendors  having 
asreed  to  accept  £1,000,  part  of  the  pur- 
chase-money, in  fiolly  paid-up  shares. 
Some  time  after  the  agreement  had 
been  entered  into,  a  minute  was  made 
in  the  directors'  minute  book  stating 
that  100  paid-up  shares  had  been  allot- 
ted to  M.  in  payment  of  his  purchase- 
money.  No  shares,  however,  were  in 
lisct  allotted  to  him.  The  prospectus 
contained  a  statement  similar  to  tnat  in 
the  report.  The  company  having  after- 
wards been  ordered  to  be  wound  up,  M. 
was  found  on  the  register  for  100  paid- 
up  shares,  but  the  official  liquidator 
applied  to  put  him  on  the  list  of  con- 
trlDutories  for  100  other  shares  on  which 
nothing  had  been  paid.  M.  in  his  affi- 
davits,  stated  that  he  had,  during  the 
negotiation  for  purchase,  offSered  to  ac- 
cept the  £1,000  in  paid-up  shares  or  to 
invest  it  in  paid-up  shares,  and  that  on 
the  completion  of  the  purchase  100 
paid-up  shares  were  allotted  to  him  and 
received  by  him  in  satisfiM^on  of  the 
£1,000: 

Edit  (reversing  the  decision  of  Bacon, 
V.C),  that  M.  was  to  be  treated  only  as 
the  holder  of  fiilly  p«d-up  shares,  for 
that  on  the  terms  of  the  contract  and 
conveyance  the  company  were  bound 
to  pay  him  £1,000  in  cash,  and  that  by 
this  Us  liabUity  on  the  100  shares  for 
which  he  signed  the  memorandum  of 
association  was  satisfied,  and  that  the 
expressions  in  the  prospectus,  the  re- 
port, the  directors^  minute,  and  M.'s 
affidavits,  were  not  sufficient  to  lead  to 
the  conclusion  that  M.  sold  to  the  com- 
pany for  100  folly  paid-up  shares  dis- 
tinct firom  the  shares  for  which  he 
signed  the  memorandum.  JfoyiMmfs 
cSm.  727 

8.  Where  the  holding  of  a  certain  number 
of  shares  is  a  necessary  qualification 
for  a  Erector,  merely  acting  as  a  direc- 
tor does  not  amount  to  a  contract  by 
the  persson  so  acting  to  take  that  num- 
ber of  unpaid  shares  directiy  ihwi  the 
company. 

9.  Each  of  the  directors  of  a  company 
was  obliged  to  hold  fifty  sharesi  B., 
at  the  request  of  the  promoter  of  the 
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company,  assented  to  become  a  director 
and  attended  a  meeting.  By  the  direc- 
tion of  the  promoter,  who  waa  entitled 
to  a  large  number  of  paid-ap  shares  in 
the  company,  paid-up  shares  sufficient 
for  the  qualification  of  a  director  were 
r^stered  in  B.'s  name: 

Ifeld,  that  any  implied  contract  by  B. 
to  take  shares,  was  fulfilled  by  his  ac- 
quiring shares  in  that  manner : 

10.  Held,  that,  under  the  circumstances, 
the  shares  registered  in  his  name  must 
be  taken  to  have  been  so  regitAemA  in 
order  to  qualify  him  as  a  mreetor,  or 
else  that  the  agreement  under  wMch  he 
became  a  director  was  not  complied 
with,  and  he  was  not  a  diarehoider. 
Browf$  Com,  752 

1 1  •  Where  the  majority  of  a  company  yto- 
pose  to  benefit  themselves  at  the  ex- 
pense of  the  minority,  the  court  may  in- 
terfere to  protect  the  minority. 

In  such  a  case,  the  bill  is  rightly  filed 
by  one  shareholder  on  bdialf  of  the 
others  and  againsl  the  company.  Me- 
mer  v.  B6oper\  etc.  906 

12.  An  arrangement  was  made  for  an 
amalgamation  between  two  compaiiiea. 
A  holder  of  half  paid-up  shares  in  the 
selling  company  applied,  according  to 
the  terms  of  the  arrangemait,  fornalf 
paid-up  shares  in  the  boring  company, 
and  receiYed  an  answer  that  shares  had 
been  allotted  to  him,  credited  with  the 
proportionate  part  of  the  net  assets  of 
the  selling  company.  His  name  was 
placed  on  the  register  of  sharehotdnrs. 
He  afterwards  applied  tor  the  oertifi. 
cates  of  his  shares,  b^t  never  received 
them.  The  buying  company  was  after- 
wards wound  up,  and  the  amalpunafclon 
was  decided  to  be  yM  : 

EM,  that  as  the  answer  to  his  letter 
of  application  contained  fresh  terms, 
thoee  two  letters  did  not  constitute  a 
contract  to  take  shares;  and  that  his 
application  for  the  certificates  did  not 
amount  to  an  acceptance  ot  the  fresh 
terms.    Bed^t  Com.  929 

Bee  0onponAnox8»  909. 

DiBBOTOaS,  1. 


SUREW. 
See  PKnreiPA&  akd  Suisrr. 


SUPPORT. 

See  Ck>viirAKT,  640, 
Paupbrs,  886. 


TACKINO. 
See  HoRTGAOB,  182. 

TKNAlSPT. 
See  Landlokd  and  Tkkakt. 


TITL& 

See  Bakkbuftot,  706 

Bill  or  Excbangb,  700,  706  noU, 
'      CltDciNAL  Law,  606,  608. 

Tbovu,  606. 


TOLt. 
See  Tu&MPna^  807,  812  mote,  tlX 

TOW. 
See  ^iGuomrcB^  2S6. 

TRBSPASa 
See  Ivnnronov,  776,  886. 

TRIAL. 
Seehmm,ti2. 

TROYRR. 

1.  The  purchaser  of  goods  which  remain 
in  the  possearion  or  the  vendor  ealiject 
to  the  vendor's  lien  for  unpaid  por- 
chaae^noney  cannot  maintain  an  action 
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of  trover  agunafc  a  wrong-doer.    Lord 
r.PHm.  |M>5 

Bm  OowvzKcioN,  630. 

Tmi»T  AW  Tbustus,  848. 


TRUST  AND  TRUSTEES. 

1.  A  stnuiffer  who  acts  as  the  affont  of  a 
trustee  m  a  transaction  legal^  within 
his  power,  bat  which  leads  to  a  breach 
of  trusty  is  not  to  be  held  responsible 
as  a  oonstmotiye  tmstee  unless  some 
of  the  property  passes  into  his  hands, 
or  unless  he  is  cognisant  of  a  dishonest 
design  on  the  part  of  the  trustee. 

%  The  court  discourages  the  practice  of 
making  solicitors  or  other  agents  who 
are  not  primarily  liable  for  the  loss  of 
property,  and  who  ought  to  (>e  made 
witnesses,  defendants  to  a  suit  for  the 
purpose  of  charging  them  with  costs. 

8.  A.,  the  surviving  trustee  of  a  fund,  one 
moiety  of  which  was  settled  upon  his 
wife  and  children,  and  the  other  moiety 
upon  the  wife  and  children  of  B.,  in 
exercise  of  a  power  in  the  settlement, 
appointed  B.  sole  trustee  of  half  the 
fund,  takinff  an  indemnity  from  him, 
and  retained  the  other  half  in  his  own 
name.  B.  sold  out  and  misapplied  the 
moiety  of  the  fund  transferred  to  him, 
and  became  bankrupt.  A.'s  solicitor 
adyised  him  against  the  appointment  of 
B.  as  sole  trustee,  but  prepared  the 
deeds  of  appointment  and  indemnity, 
and  introduced  him  to  a  broker  for  the 
purpose  of  selling  out  some  of  the  stock 
In  pay  some  costs  to  which  it  was 
liable,  and  the  same  broker  afterwards 
transferred  a  moiety  of  the  residue 
to  B.  B.  employed  another  solicitor, 
who  warned  B.'s  wife  of  the  risk  attend- 
ing the  proposed  transaction,  but  settled 
the  deea  of  indemnity  on  her  behalf: 

EM  (affirming  the  decision  of  Wick- 
em,  V.C.),  in  a  suit  by  B.'s  children, 
seeking  to  make  A.  and  the  two  solici- 
tors responsible  for  the  fund  which  was- 
lost,  that  as  neither  of  the  solicitors 
had  any  knowledge  of,  or  any  reason  to 
suspect,  a  dishonest  design  in  the  trans- 
action, and  as  the  ftmd  had  not  passed 
into  tiieir  hands,  the  bill  nnust  oe  dis- 
missed against  them  both  with  costs. 
Barnei  v.  Add^.  848 


8te  BiinatUFVOT,  788. 
Will,  686,  716. 


TRUSTEES  OF  CORPORATIONS. 


8te  DlRXGTOM,  1. 


TURNPIKE. 

1.  By  the  Oenend  Turnpike  Act  (8  Oeo. 
4,  c.  126),  a  41,  if  any  person  shall, 
with  horse,  earriage,  Ac,  pass  from  any 
turnpike  road  over  any  land  near  to  or 
adjoining  thereto  (not  beiiig  a  public 
highway,  and  such  person  not  being 
the  owner  or  occupier,  Ac,  of  such 
land)  with  Intent  to  evade  the  payment 
of  tolls,  ...  or  if  any  person  shall  do 
any  other  act  with  intent  to  evade  tolls 
whereby  the  same  shall  be  evaded, 
every  such  person  shall  forfeit  a  sum 
not  exceeding  £6. 

The  respondent,  being  the  occupier 
of  a  farm  adjacent  to  a  turnpike  road, 
made  a  gap  in  the  hedge  a  row  feet  on 
one  side  of  a  toll-gate  at  which  toUa 
were  authorized  to  he  taken,  and  formed 
a  semicircular  road  for  a  few  yards  over 
his  farm,  with  a  gap  into  the  turnpike 
road  a  few  feet  on  the  other  side  of  the 
gate.  He  then,  with  a  horse  and  car- 
riage, having  passed  more  than  100 
yards  along  the  turnpike  road,  with 
the  intention  to  avoid  paying  the  toll, 
passed  through  one  gap  over  the  road 
on  his  own  land,  and  back  again  by  the 
other  gap  into  the  turnpike  road,  and 
then  passed  more  than  100  yards  along 
the  turnpike  road: 

Held,  that  the  respondent  came  within 
the  exception  in  s.  41,  and  was  not  lia- 
ble to  a  penalty  for  evading  the  toll. 
Harding  v.  HeadingUm,    807,  812  note* 

2.  By  24  &  26  Vict  c.  70,  s.  1,  tolls  are 
imposed  on  "every  locomotive  pro- 
pelled by  any  power  containing  within 
Itself  the  macninery  for  its  own  pro- 
pubion  ;**  by  s.  10  ul  carriages  drawn 
oy  any  locomotive  are  entiUed  to  the 
same  exemption  as  they  would  be  if 
drawn  by  animal  power;  and  by  s.  12 
all  provisions  of  any  general  or  local 
acts  relating  to  tumpiM  roads  are  to 
apply  to  all  locomotives  propelled  by 
other  than  animal  power,  and  to  car- 
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riaees  inwn  by  rack  looomotiye.  By 
•.  is  of  the  General  Turnpike  Aot^  8 
Geo.  4,  c  126,  no  toll  shall  be  demanded 
...  for  any  horse,  or  beast,  or  car- 
riage employed  in  carrying  or  convey- 
ing .  .  .  anj- ploughs,  narrows,  or 
implements  or  husbimdry,  or  for  any 
horses  or  other  beasts  employed  id  hus- 
bandry, going  to  or  returning  from 
plough  or  hanow,  not  travelling  more 
than  two  miles  on  the  turnpike  road. 

A  locomotive  engine,  propelled  by  its 
own  steam  power,  havW  on  it  gear 
necessary  for  worldng  a  {Hoqgh,  pMsed 
through  a  turnpike  g^  on  its  way  to  a 
place  more  than  throe  miles  from  the 
gate,  to  drive  a  plough  wbich,  from  its 
construction,  could  not  be  used  without 
a  steam  engine  and  gear: 

BM,  that  the  steam  engine  was  not 
within  any  of  the  above  exemptions 
from  toll.    SkmnerY.  Vitgmr.  812 


ULTRA  VIBES. 
See  GoEPORATioNS,  909. 

SrOGKHOLDBBSy  722. 


VENDOR  AND  PURCHASER 

1.  Part  of  an  estate  consisted  of  three  farms 
in  Hampshire,  and  in  that  county  valua- 
tions between  outgoing  and  incoming 
tenants  for  hay,  straw,  and  manure, 

'  aro  made  at  "fodder  value."  which  is 
lower  than  what  is  called  "market 
value."  The  three  tenants  of  the  farms 
held  under  verbal  agreements  from  year 
to  year,  according  to  the  custom  of 
Hampshire.  In  April,  1668,  the  defen- 
dants, who  were  devisees  of  the  estates 
on  trust  for  sale,  gave  notice  to  the 
tenants  to  quit  at  Michaehnas,  1869, 
but  the  tenants  alleged  that  they  had 
been  pronused  leases  by  the  devisor, 
and  ultimately  it  was  agreed  that  if  they 
would  give, up  possession  according  to 
the  notioe8,*the  iialf  year's  rent  due  at 
Michaelmas,  1869,  should  be  remitted 
to  them,  and  they  should  be  entitled  at 


the  termination  of  tbrir  tenandea  to  be 
paid  for  hay,  4c,  at "  market  value.* 

In  June,  1868,  the  estate  was  pot  up 
for  sale  hj  auction.  In  ^e  particidars 
and  conditions  of  sale  .the  three  farms 
were  described  as  in  Uie  occupation  of 
the  tenants  reqpeotively  till  Micfaad- 
mas,  1869,  at  certain  rants;  and  certain 
incumbrances,  subject  to  which  the  sale 
was  made,  wero  specified,  viz.  land  tax 
and  tithe  rent«haige;  but  no  express 
mention  was  made  of  the  above^uea- 
tioned  agreements  with  the  tenanta 
The  conditions  stipulated  that  the  prop- 
erty should  be .  taken  to  be  oorndly 
described  as  to  quantity  and  otibierwiae, 
and  that  if  any  error,  misstatement^  or 
omission  should  be  discovered,  the 
same  should  not  annul  the  sale  nor 
should  any  compensation  be  allowed, 
and  that  the  rents  or  poeseesion  should 
be  received  or  rotaineo,  and  the  outgo- 
ings discharged  by  the  vendors  up  to 
the  29th  of  September,  and  from  that 
day  by  the  purchaser.  The  property 
was  bought  in  at  the  sale  by  auction, 
and  afterwards  sold  by  private  contract 
on  the  18th  of  July,  1868,  to  the  plahi. 
ti£  The  contract  for  sale,  whim  was 
written  on  a  copy  of  the  above-men- 
tioned particulars  and  oonditionsv  de- 
scribed the  property  purchased  as  the 
prm>erty  mentioned  m  the  forevoinfi^ 
particulars,  and  as  being  purcfased 
subject  to  the  foregoiiv  conditions. 
At  the  time  the  piaint&  boi^t  he 
had  no  knowledge  of  the  above-men- 
tioned agreements  with  the  tenaatsi 

Upon  his  beoomine  aware  of  and  ob- 
jecting in  respect  of  wem,  it  was  agreed 
that  he  should  complete  without  preju- 
dice to  his  claim  to  be  indemnined  in 
respect  of  the  sgreements  to  pay  the 
tenants  market  instead  of  fodder  value 
for  the  hay,  straw,  and  manure. 

The  pkintiff  aftnrwards  paid  the  ten- 
ants the  amount  of  the  valuatians  of 
hay,  Ac,  at  market  value,  and  now 
sought  to  recover  the  difference  be- 
tween that  and  fodder  value  from  the 
vendors: 

Beld,  that  upon  the  true  construction 
of  the  contract  of  sale  thero  was  nothing 
to  show  that  the  farms  were  to  be  con- 
veyed free  frt>m  the  daim  of  the  ten- 
ants to  be  paid  at  market  value;  but 
that  the  contract  was  to  convey,  snb- 
jtBct  to  the  existing  tenancies,  of  whidi 
the  sffi^eements  to  pay  market  value 
formed  terms,  and  that  upon  the  author- 
ity of  Jamee  v.  Licf^Ula,  notice  to  the 
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pUdntiff  of  the  teiuuiclM 
to  him  of  •!!  the  terms  of 
ancles,  and 
tion  was  not 
MiUer. 


notice 


consequently  that  the  ao- 
nudntainable.    FhiUijm  v. 


490 


See  CoTsiiAifT,  640. 
TnOTBB,  606. 


WAIVER. 

See  ApnABANoi,  488, 489  note, 
Lachis,  62. 
Sptcifio  PsuroBMANCi,  86. 


WARRANTY. 

See  InsuBAwcB^  Lifb,  869. 
SAU,ie4. 


WATER. 
See  NnuonrcB,  610. 

WAY. 

1.  The  grantee  oi  a  right  of  way  which 
has  bMn  obstraoted  by  the  grantor  has 
a  right  to  deviate  oyer  the  mntor^s 
land;  and  the  grantee  is  entitled  to  have 
this  right  protected  by  theconrtso  long 
as  the  obstmetion  exists,  without  the 
necessity  of  proceeding  sffainst  the  gran- 
tor for  the  removal  of  the  obstmSlon. 

3.  Notice  of  a  right  of  way,  and  also  of 
an  obstmetion  to  it,  held  to  be  notice 
of  the  grantee's  right  of  deviation. 
Se^  V.  NetUefard.  110 

8.  Rights  of  owner  of  fee  and  of  easement 
in  cases  of  way  of  necessity.    774  note. 


WILL. 

1.  The  deceased  ezecated  a  will,  in  which, 
after  disposing  in  legacies  of  a  sa^ 


part  of  her  property,  she  left  the  rest 
to  her  danghter  absolutoly,  and  she 
^pointed  her  ezeoutriz.  She  sabse- 
qnentiy  ezecated  another  instroment, 
which  parnorted'to  be  her  last  will  and 
testament,  bat  had  no  revocatory  daose. 
»  By  this  she  save  the  whole  of  her  prop- 
erty to  her  £mgfater  for  life,  and  made 
her  whole  and  sole  ezecatrix.  On  the 
death  of  the  daughter  she  gave  legacies « 
to  a  larger  amount  than  in  the  firAi  will, 
but  did  not  dispose  of  the  residue: 

Bdd,  that  the  two  instruments  ouff ht 
to  be  admitted  to  probate  as  together 
oontaining  the  will  of  the  deoeased. 
Oooda  of  Peiehell.  681 

%  The  deoeased,  in  her  will,  appointed 
S.  H.  her  sole  trustee,  and  directed  that 
he  should  be  paid  as  an  attorney  the 
same  as  if  he  had  not  been  a  trustee. 
The  only  duties  assigned  to  him  were 
those  of  a  trustee: 

Meld,  that  he  was  not  an  executor  ac- 
cording to  the  tenor  of  the  will.  Matter 
of  ChSh  of  Lowry,  686 

8.  The  deoeased  having  obtained  a  form 
of  will,  lithographed  on  the  first  ride 
of  a  sheet  of  foolscap  paper,  wrote  her 
will  on  the  second  ana  third  sides 
thereof,  terminatinff  near  the  bottom  of 
the  third  side;  the  fourth  side  was 
blank.  The  form  was  not  filled  up  ex- 
cept as  to  the  appointment  of  executors* 
The  deoeased  ngned  her  name  in  the 
of  witoesses,  at  the  foot  of  the 


presence  om 
lithographed 


form: 


EM,  that^  as  reoards  the  position 
of  the  signature,  the  execution  was 
vaUd  as  wiUiin  the  provisions  of  16 
Vict.  c.  24.  MaUtr  of  Goods  of  Wot- 
ton,  686 

4.  A  testetor  gave  a  fond  to  his  widow 
for  life,  and  after  her  death  upon  trusto 
in  moieties  for  his  two  daughters  dur- 
ing their  respective  lives,  with  ulterior 
trusto  for  their  children  respectively, 
and  limitations  in  default  of  cnildren  of 
either,  upon  the  tmste  of  the  other 
moiety ;  and  if  neither  dai^hter  should 
have  a  child  who  should  become  enti- 
Ued,  then  upon  trust  for  his  two  sons, 
to  be  equally  divided  between  them, 
their  rmpeenve  executors,  administra- 
tors, and  assigns ;  but  if  either  of  them 
died  without  issue  livinff  at  his  decease, 
then  the  whole  to  be  in  trust  for  the 
other  of  them,  his  executors,  adminis- 
trators, and  assigns;    and   if  both  of 
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them  died  withoat  iamie  living  at  their 
vespaotiye  deAths,  then  the  innd  ahoold 
be  in  trust  for  Mn.  S.,  her  exeoators, 
•dminifltrators,  end  MBigiM ;  but  if  ehe 
ahoald  die  without  leaviug  lesoe  at  her 
decesM,  then  it  should  Im  in  trust  for 
the  dughtars  of  P.  D.  Uviug  «t  the  de- 
terminatioB  of  the  prior  trusts.  The 
testator's  daughters  surrived  the  widow, 
and  died  childless.  The  sons  boith  died 
without  issue  in  the  liletinie  of  the  sur- 
virinff  daughter,  who  became  tenant 
for  life  of  the  whola  Mrs.  8.  smwived 
the  daughters,  and  afterwards  died  with- 
out issue ;  upon  which  the  representa- 
fcives  of  a  daughter  of  P.  D.,  who  had 
survived  Mrs.  B.  only  one  day,  claimed 
Uie  fund : 

EM  (reversing  the  decision  of  Ma- 
tins, V.G.),  that  Mrs.  8.,  having  sur- 
vived the  tenants  for  life,  took  an 
absolute  inde^Basible  intereat,  and  that 
the  gift  over  to  the  daughters  of  P.  D. 
did  not  take  effect ;  for  that  if  a  fund 
is  given  to  A.  for  life,  and  then  to  B., 
with  a  gift  over  if  B.  (ties  without  issue, 
death  without  issue  in  the  lifetime  of 
A.  is  taken  to  be  intended,  unless  there 
be  a  oontezt  extending  it  to  death  with- 
out issue  at  any  time.  MaHer  of  Sealh- 
€oUm  Tru$L  716 


6.  A  testatrix  advanced  to  the  defendant 
£900  on  the  security  of  an  assignment 
by  him  of  a  covenant  by  F.  to  transfer 
a  sum  of  £1,000  atook,  and  to  pay  in 
terest  in  the  meantime.  By  her  will 
she  gave  F.  £8,000,  and  all  sums  due 
to  her  from  him,  and  directed  her  ex- 
ecutors not  to  require  payment  of  the 
£900  due  from  the  defendant,  but  out 
of  the  £8,000  dven  to  F.  to  retain 
enough  to  purfmase  £1,000  stock  for 
the  benefit  of  her  estate,  and  if  the 
stock  were  worth  more  than  the  £900 
and  interest,  tlie  surplus  to  be  paid  to 
the  defendant  F.  having  predeceased 
her,  she,  by  a  codicil,  directed  that  the 
£8,000  should  form  part  of  her  resid- 
uary personal  estate,  but  directed  her 
executors  not  to  call  on  F.'s  represen- 
tatives for  transfer  of  the  £1,000  stock, 
nor  to  enforce  payment  of  the  £900 
from  the  defendant: 

Hdd,  Uiat  the  defendant  was  not  at 
liberty  to  enforce  performance  of  the 
covenant  to  transfer  the  £1,000  stock 
ai(aiust  F.'s  estate,  except  as  to  the  dif- 
fd'Hiice  between  the  £9(X)  and  the  value 
of  the  stock.     »Syw//<f  v.  «Sym/f.  778 


•.  A  teatiftor,  who  had  gone  iStxfosA  the 
ceremony  of  marriage  with  M.  L.,  his 
deeeased  wife^s  sister,  who  had  two 
daughters,  C.  and  E.,  by  him,  and  who 
was  enceinte  with  a  third  at  tb«  date 
of  the  will,  gave  a  moiety  of  his  prop- 
erty to  trustees  in  trust  for  M.  L.  for 
life,  and  after  her  desAk  for  his  reputed 
children  C.  and  £.,  and  all  other  chil- 
dren whidi  he  mi^t  liave  or  be  re- 
puted to  liave  by  M.  L.,  then  bom  or 
thereafter  to  be  bom.  The  third  child 
was  bom  before  the  testator's  death, 
and  was  acknowledged  by  him  as  his 
ohUd: 

Held,  {dueenHenle  Lord  Sdbarme,  L.C.X 
that  the  »fter-born  child  was  entitled 
to  share  witii  her  sisters  under  the 
wiU.     OedetUm  v.  FmOahve.  788 

7.  The  2dth  section  of  the  Wills  Act, 
which  provides  that  a  general  devise 
of  the  testator's  lands  shall  indnde 
leaseholds,  mnless  a  oonlrary  intention 
appear  by  the  will,  was  intended  to 
aDoUsh  a  tedudcal  rals  wfaieh  generally 
defeated  the  intention,  and  not  to  sub- 
stitute another  technical  rule  in  its 
place.  If,  therefore,  on  the-foir  con- 
struction of  the  will,  there  are  indica- 
tions of  an  intention  that  leaseholds 
should  not  pass  by  the  devise  of  lands, 
they  will  be  axdwded. 

8.  A  testator,  after  devising  his  man- 
sion4iouse  to  his  wife  for  life,  devised 
his  mansion-house  and  "lands  "in  strict 
settlement  There  was  a  direction  to 
tmstoes  to  receive  and  accumulate  the 
rents  during  the  ounority  of  any  tenant 
for  life  or  tenant  hi  tall  by  pnrehase, 
and  to  stand  possessed  of  tbo  necn- 
mulations  upon  trust)  if  suoh  tenant  for 
Hfe  or  in  tsil  attained  twenty^we,  or 
died  under  that  ace  leaving  issae  enti- 
tled or  inherltabto  under  the  will,  to 
pay  or  transfer  the  fcnds  to  such  ten- 
ant for  life  or  in  tail,  his  executors  or 
administrators,  as  persenal  estate,  bat 
if  such  tenant  for  life  or  in  tall  died 
under  twenty-one  without  leaving  such 
issue,  then  to  lay  out  the  fund  m  the 
purchase  of  fireeholds  in  fee  simple  to 
be  settled  to  the  «Mne  uses,  as  the  de- 
vised estates.  There  was  a  power  of 
sale,  and  a  direction  to  invest  the  mon- 
eys arising  from  sales  in  the  purchase 
of  freehold  lands  to  be  settled  to  the 
same  uses,  or  k^aseholds  convenient  to 
be  held  therewith,  with  a  direction  to 
settle  the  purchased  leaseholds  on  like 
trusts,  but  so  that  tlicy  bhould  not  vest 
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absolately  in  any  tenant  in  tail  by  pur- 
chase who  did  not  attain  twenty-one; 
bat  on  hia  death  under  that  age  should 
devolve  as  if  they  had  been  freeholds 
of  inheritance,  and  been  settled  accord- 
ingly. There  was  also  a  bequest  of 
h&-looms  to  be  held  on  trusts  oorre 
sponding  with  the  uses  of  the  mansion- 
house,  with  a  similar  proviso  against 
their  vesting  absolutely  in  any  tenant 
in  tail  by  purdiase  who  did  not  at- 
tain twenty-one.  The  testator  be- 
queathed his  residuary  personal  estate 
to  trustees  upon  trusts  corresponding 
with  the  uses  of  the  devised  estates, 
with  a  proviso  that  it  should  not  vest 
absolutely  in  anv  tenant  in  tail  by  pur- 
chase dying  under  twenty-onci  but  on 
his  death  under  that  a^e  should  devolve 
as  if  it  had  been  freehold  of  inheritance 
included  in  the  devise: 

Hdd  (affirming  the  decision  of  Mor 
lins,  y.C),  that  were  was  sufficient  b- 
dication  of  an  intention  not  to  include 
leaseholds  for  years  in  the  devise  of 
hqids,  and  that  they  JP*Med  under  the 
residuary  bequest    FreteoU  v.  Barker. 

812 

9.  A  testator  gave  his  Pembrokeshire  es- 
tates in  trust  for  T.  C.  (second  son  of 
S.  C.)  for  life,  with  renudnder  to  his 
first  and  other  sons  successivelv  in  tail 
male,  with  remainder  to  the  plaintiff  for 
life, with remidnders over;  ^declared 
that  if  T.  C.  or  his  issue  male  should 
become  entitled  in  possession  to  the  es- 
tates in  Shropshire  settled  on  the  mar- 
riage of  S.  C.  (the  father  of  T.  C),  the 
trust  for  T.  C.  and  his  issue  male 
should  cease,  and  the  Pembrokeshire 
estates  should  go  to'  the  person  next 
entitled  in  remainder  as  if  T.  G.  were 
dead  without  issue.  At  the  date  of  the 
will  the  Shropshire  estates  stood  lim- 
ited, under  S.  C.'s  marriage  settle- 
ment, to  the  use  of  S.  C.  for  Hfe,  with 
remainder  to  his  first  and  other  sons 
successively  in  tail  male. 

8.  C.  and  his  eldest  son  disentailed 
the  Shropshire  estates,  and  limited  a 
small  portion  of  them  to  S.  C.  in  fee, 
and  resettled  the  rest  to  such  uses  as 
8.  C.  and  his  eldest  son  should  appoint, 
with  remainder  to  S.  0.  for  life,  with 
remainder  to  his  eldest  son  for  life, 
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with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to 
such  uses  as  S.  C.  and  T.  C.  should  ap- 
point, with  remainder  to  T.  C.  for  life, 
with  remainder  to  his  first  or  other 
sons  in  tail  male.  By  this  settlement 
powers  were  given  to  &  C,  to  his  eld- 
est son,  and  to  T.  C,  to  charse  certain 
sums  on  the  estate.  S.  C.*s  ^est  son 
died  without  issue,  and  then  8.  C.  and 
T.  C,  in  exercise  ci  their  Joint  power  of 
appointment,  resettled  the  Shropshire 
estates  after  the  death  of  8.  C.  to  the 
use  of  the  eldest  daughter  of  T.  C.  for 
life,  with  divers  remainders  over  until 
the  entaU  in  the  Pembrokeshire  estates 
should  be  barred,  and  as  soon  as  that 
event  should  happen,  to  the  use  of  T.  C. 
for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  On  the  death 
of  8.  C.  the  plaintiff  claimed  to  be  let 
into  possession  of  the  Pembrokeshire 
estates,  on  the  ground  that  the  shifting 
clause  had  taken  effect : 

Held,  that,  inasmuch  as  T.  G.  acquired 
an  interest  in  the  Shropshire  estates 
under  wliat  was  substantially  a  new 
title,  and  the  estates  were,  moreover, 
diminished  in  Quantity,  the  shifting 
clause  did  not  take  effeict.  Meyriek  v. 
Law.  842 

Bee  Wnx,  881. 
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